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Appeal from the United States District Court for 
the Northern District of Greene  

___________________  
  

  
Before FRANKLIN, MONROE and MADISON, Circuit Judges.  
  
MADISON, Circuit Judge, delivered the opinion of the Court.  

  
Defendants appeal from the District Court’s denial of their motion for summary judgment 

and grant of summary judgment for Plaintiff.  Plaintiff sought a declaratory judgment as well as 
both preliminary and permanent injunctions to prevent enforcement of the statutory provisions at 
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issue in this case, namely the State of Greene’s statute prohibiting abortion with some minor 
exceptions and its statute regulating the disposition of embryonic and fetal remains.  Plaintiff 
alleged that these statutes violate the Fourteenth Amendment of the United States Constitution.  

 
We affirm the District Court’s denial of Defendant’s motion for summary judgment, grant 

of Plaintiff’s motion for summary judgment, and entry of a permanent injunction in favor of 
Plaintiff enjoining enforcement of the abortion ban.  However, we reverse the decision of the 
District Court denying Defendant’s motion for summary judgment, granting Plaintiff’s motion for 
summary judgment, and entering a permanent injunction enjoining enforcement of the statute 
governing the disposition of embryonic and fetal remains. 

 
I.      BACKGROUND  

 
Each year, there are approximately 22,000 abortions and 800 miscarriages or stillbirths in 

the State of Greene.1  The majority of abortions and miscarriages occur in the embryonic stage of 
pregnancy, which runs from fertilization to approximately eight to ten weeks into the pregnancy.  
An abortion may be induced through a surgical procedure (surgical abortion) or by taking 
medication (medication abortion).  Generally, a physician performs a surgical abortion in a 
licensed healthcare facility, while a patient consumes, at home, medication provided by a physician 
for a medication abortion.  Typically, medication abortions are available up until the tenth week 
of pregnancy. Surgical abortions may commonly be offered up to 22 weeks, and infrequently 
beyond 22 weeks on a limited case-by-case basis. 

 
In 2018, the State of Greene enacted a statute prohibiting abortion at any stage of 

pregnancy.  Grn. Stat. § 10-309.  In adopting the statute, the legislature cited as motivating factors 
the State’s interest in preserving and promoting fetal human life and protecting the health and 
physical and emotional well-being of the mother.  The statute provides exceptions to the general 
ban, allowing abortions when a licensed physician in the State of Greene determines abortion is 
necessary to protect the health or life of the mother, or where the pregnancy resulted from rape or 
incest.  A violation of the statute by a physician constitutes a Class B felony, which carries a 
maximum prison sentence of 20 years, and an attempted violation of the statute constitutes a Class 
D felony, which carries a potential sentence of up to 10 years in prison. 

    
Also in 2018, the State of Greene enacted a statute regulating the disposition of embryonic 

and fetal tissue resulting from the termination of a pregnancy, whether through abortion, still birth 
or miscarriage.  Grn. Stat. § 21-1789.  The sole stated purpose of the statute is to “express the 
state’s profound respect for the life of the unborn by providing for a dignified disposition of 
embryonic and fetal tissue remains.”  Grn. Stat. § 21-1789.001.   

 
Prior to 2018, the State of Greene regulated embryonic and fetal tissue in the same way as 

infectious and pathological waste.  Under the State of Greene statutes, infectious and pathological 

                                                 
1 A stillbirth is a loss of pregnancy after the 20th week of pregnancy, while a miscarriage is a loss of 
pregnancy before the 20th week of pregnancy.  Healthcare facilities are not required to report miscarriage 
statistics to the State of Greene, but the number is likely in the tens-of-thousands range. 
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waste can be either incinerated and placed in a sanitary landfill or ground and discharged into the 
sewer system.  Grn. Stat. § 21-1789 removes embryonic and fetal tissue remains from the category 
of pathological waste, and places them in a new category with different disposition requirements.  
Under the new fetal remains statute, embryonic and fetal tissue remains from healthcare facilities 
may no longer be disposed of in landfills or the sewer system.  Instead, remains must now be 
interred or scattered in a manner authorized by law. Grn. Stat. § 21-1789.003(a)(iii).  Remains 
removed or expelled from the human body once the woman is outside of a healthcare facility are 
exempted from the statute. 

 
B. The Parties and This Litigation 

 
Plaintiff Family Planning Services of Greene, Inc. (“Family Planning Services”) is a family 

planning service that offers abortions in healthcare facilities across the State of Greene.  The 
Defendants are the State of Greene and its Attorney General, Howard Sprague. 2   Plaintiff 
commenced this action challenging the statutes on behalf of itself, its clients, and the doctors and 
patients performing and seeking abortion services in its facilities across the State of Greene.3  It 
alleges that the statutes at issue violate a woman’s right to privacy under the United States 
Constitution’s Fourteenth Amendment Due Process Clause and binding Supreme Court case law.   

   
Plaintiff filed suit prior to the effective date of the statutes, challenging their 

constitutionality.  The District Court entered a preliminary injunction against enforcement of the 
statutes, eventually granted Plaintiff’s motion for summary judgment, and denied Defendants’ 
motion for summary judgment.  Having concluded that the statutes at issue were unconstitutional, 
the District Court entered a permanent injunction against enforcement on August 23, 2018.4   
Defendants timely appealed that decision to this Court. 
 

II.     STANDARD OF REVIEW 
 

This court reviews a challenge to the constitutionality of a statute de novo. Entm’t Prods., 
Inc. v. Shelby County, 721 F.3d 729, 733 (6th Cir. 2013).  Further, “[w]e review a district court’s 
decision to grant a permanent injunction for an abuse of discretion.” Estate of Brennan ex rel. 
Britton v. Church of Scientology Flag Serv. Org., Inc., 645 F.3d 1267, 1272 (11th Cir. 2011). A 
district court’s conclusions of law are reviewed de novo. Id.  We review a district court’s findings 

                                                 
2 The parties have stipulated, and we agree with the District Court, that Plaintiff has standing to pursue this 
Constitutional challenge. [NOTE: Standing is not an issue on this appeal and should not be the subject of 
briefing or oral argument by the parties, though parties should be prepared to answer questions related to 
standing potentially raised by judges in oral argument.] 
3 The parties have stipulated, and we agree, that Defendants are properly before this Court.  This Court has 
jurisdiction over all Defendants and service on all Defendants was properly achieved. [NOTE: These issues 
should not be the subject of briefing or oral argument by the parties, though parties should be prepared to 
answer questions that could potentially be raised by judges in oral argument.] 
4 The District Court’s Memorandum opinion is unpublished.  Its citation is Family Planning Svcs. v. 
Sprague, 2018 WL 12345 (N.D. Greene 2018). [NOTE: Citations to the District Court’s opinion may be 
just to the Record on Appeal pages, or to this WL citation.  If the WL citation is used, then the Record page 
number can be used as the WL star number.].  

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025619933&pubNum=0000506&originatingDoc=I4cef1a70a62111e8ba29f178bdd7ef1e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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of fact for clear error. Id. 
 
Summary judgment is appropriate if there is no genuine issue of material fact and the 

moving party is entitled to judgment as a matter of law. Whatley v. CNA Ins. Co., 189 F.3d 1310, 
1313 (11th Cir. 1999).  The court must view all evidence and all factual inferences reasonably 
drawn from the evidence in the light most favorable to the nonmoving party. St. Charles Foods, 
Inc. v. America’s Favorite Chicken Co., 198 F.3d 815, 819 (11th Cir. 1999).  The grant or denial 
of summary judgment is reviewed de novo. B&G Enters., Ltd. v. United States, 220 F.3d 1318, 
1322 (11th Cir. 2000); Thornton v. E.I. Du Pont de Numours & Co., 22 F.3d 284, 288 (11th Cir. 
1994). In reviewing a lower court’s grant or denial of summary judgment, the appellate court gives 
no deference to the lower court’s decision and applies the same standard as the district court. 
Whatley, 189 F.3d at 1313. 

 
III. DISCUSSION 

 
A. The Abortion Ban 

  
This case requires us to examine the constitutionality of the State of Greene’s statute 

banning abortion with certain limited exceptions.  The District Court held that a woman’s right to 
choose whether or not to terminate a pregnancy is fundamental to her privacy and that the ban is 
unconstitutional because it violates this right.  Given binding Supreme Court precedent, we are 
constrained to agree, at least to the extent that the statute prohibits abortions prior to the viability 
of the unborn child.5 
 

Section § 10-309(a) of the State of Greene Statutes makes it “unlawful for any person to 
willfully or intentionally perform or attempt to perform an abortion except as provided [in the 
statute].”  Subsection (b) of the statute then provides that an abortion “shall be permitted if: a. A 
licensed physician in the State of Greene determines abortion is necessary to protect the health or 
life of the mother; or b. The pregnancy resulted from rape or incest.” 

 
In evaluating the statute at hand, we must take heed that a woman’s constitutional right to 

terminate a pregnancy before viability has consistently been upheld by the United States Supreme 
Court for more than forty years since Roe v. Wade. Roe v. Wade, 410 U.S. 113, 153 (1973) (“This 
right of privacy . . .  is broad enough to encompass a woman’s decision whether or not to terminate 
her pregnancy.”).  We follow the majority of that Court in assuming the following principles for 
the purposes of this opinion: 

Before viability, a State “may not prohibit any woman from making the ultimate 
decision to terminate her pregnancy.” It also may not impose upon this right an 

                                                 
5 The United States Supreme Court has “confirm[ed] . . . the State’s power to restrict abortions after fetal 
viability, if the law contains exceptions for pregnancies which endanger the woman’s life or health.” 
Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 846 (1992). See also Roe, 410 U.S. at 163-64 
(explaining that, [i]f the State is interested in protecting fetal life after viability, it may go so far as to 
proscribe abortion during that period, except when it is necessary to preserve the life or health of the 
mother”). 
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undue burden, which exists if a regulation’s “purpose or effect is to place a 
substantial obstacle in the path of a woman seeking an abortion before the fetus 
attains viability.” On the other hand, “[r]egulations which do no more than create a 
structural mechanism by which the State, or the parent or guardian of a minor, may 
express profound respect for the life of the unborn are permitted, if they are not a 
substantial obstacle to the woman’s exercise of the right to choose.” 

 
Gonzales v. Carhart, 550 U.S. 124, 146 (2007) (alteration in original) (citations omitted) (quoting 
Casey, 505 U.S. at 877–79 (plurality opinion)).  The Court in Casey reaffirmed the core of the 
holding in Roe. Casey, 505 U.S. at 871 (“The woman’s right to terminate her pregnancy before 
viability is the most central principle of Roe v. Wade. It is a rule of law and a component of liberty 
we cannot renounce.”). 
 

Undoubtedly, the State of Greene statute’s per se ban on abortions before viability runs 
afoul of Gonzales, Casey, and Roe.  Because the ban precludes women in the State of Greene from 
making the ultimate decision to terminate their pregnancy, we have no choice but to hold the State 
of Greene statute banning abortion unconstitutional. 

 
B. The Fetal Remains Provisions 

Section 21-1789 of the State of Greene Statutes requires abortion clinics and healthcare 
facilities to ensure a dignified disposition of embryonic and fetal tissue remains.  This Court is 
tasked with determining whether the statute “which, while furthering [a] valid state interest, has 
the effect of placing a substantial obstacle in the path of a woman’s choice.” Casey, 505 U.S. at 
877.  If so, the statute must be stricken as “[u]nnecessary health regulations that have the purpose 
or effect of presenting a substantial obstacle to a woman seeking an abortion impose an undue 
burden on the right.” Id. at 878.   
 
  Plaintiff claims the challenged laws impose onerous, unjustified, and medically 
unnecessary burdens on women seeking miscarriage management and abortion care in the State 
of Greene in violation of the Due Process Clause of the Fourteenth Amendment.  Defendants 
contend the State of Greene legislature appropriately expressed its respect for unborn life, which 
Defendants assert is a legitimate state interest, in promulgating the challenged laws.   
 
  There is a “[c]onstitutional protection of [a] woman’s decision to terminate her pregnancy 
[that] derives from the Due Process Clause of the Fourteenth Amendment.”  Casey, 505 U.S. at 
846.  Therefore, a State “may not prohibit any woman from making the ultimate decision to 
terminate her pregnancy.” Gonzales, 550 U.S. at 146 (quoting Casey, 505 U.S. at 879).  This does 
not mean, however, that a State cannot promote childbirth over abortion.  The Supreme Court has 
held that States may require informed consent warnings, waiting periods, detailed record keeping, 
and parental notice or consent before a woman can obtain an abortion.  Casey, 505 U.S. at 879–
901.  As the Supreme Court recognized in Casey, “the State has legitimate interests from the outset 
of the pregnancy in protecting the health of the woman and the life of the fetus that may become 
a child,” and this principle need not necessarily contradict the principle that the mother has certain 
rights as well. Casey, 505 U.S. at 846.   

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992116314&pubNum=0000708&originatingDoc=Iba93f7a9306411e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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  To determine whether a regulation prohibits a woman from making the ultimate decision 
to terminate her pregnancy, the Court must determine whether the requirement imposes “a 
substantial obstacle in the path of women seeking an abortion.” Whole Woman’s Health v. 
Hellerstedt, 136 S. Ct. 2292, 2316 (2016).  This “requires that the courts consider the burdens a 
law imposes on abortion access together with the benefits those laws confer.”  Id. at 2309 (quoting 
Casey, 505 U.S. at 887–98).  Laws that do not confer “benefits sufficient to justify the burdens 
upon abortion access that each imposes . . . place[] a substantial obstacle in the path of women 
seeking a previability abortion,” constituting an undue burden on abortion access and “violat[ing] 
the Federal Constitution.”  Id. at 2300.   
 
  Before considering the burdens of the State of Greene’s’ fetal disposition statute, this Court 
must evaluate whether the challenged laws further a legitimate State interest.  See Hellerstedt, 136 
S. Ct. at 2309 (explaining that a law that does not further a legitimate or valid state interest fails 
the undue burden test).  The stated purpose of the statute is to “express the State of Greene’s 
profound respect for the life of the unborn by providing for a dignified disposition of embryonic 
and fetal tissue remains.”  The Supreme Court has “already acknowledged that a State has a 
‘legitimate interest in proper disposal of fetal remains.’”  Box v. Planned Parenthood of Indiana 
and Kentucky, Inc., 139 S. Ct. 1780 (2019) (quoting Akron v. Akron Center for Reproductive 
Health, Inc., 462 U.S. 416, 452 (1983)).  But, in that case, the Court did not directly address the 
undue burden claim at issue here. 
 
  The dissent’s contention that a State has no legitimate interest in protecting potential life 
with respect to a regulation affecting a woman who is no longer pregnant is without merit.  This 
contention is entirely inconsistent with the Supreme Court’s approval of post-abortion reporting 
and recordkeeping requirements.  See Casey, 505 U.S. at 900–01.  Much like the statute at issue 
here, those requirements apply to abortions that have been completed and has no impact on the 
abortion procedure itself.  Therefore, the Court finds that the challenged laws further a legitimate 
(and even compelling) State interest.  
  
  Turning to the parties’ arguments, the Defendants first assert that the fetal disposition 
statute does not impose a burden upon abortion access, because the statute applies only if the 
potential child’s life already has ended (i.e., either the abortion has already occurred or there was 
a miscarriage or stillbirth).  The Court agrees.  The statute requires only that a healthcare facility 
inform the mother that she has the ultimate right to determine the final disposition of the remains.  
As noted by the Eighth Circuit, in analyzing a similar fetal remains disposition statute, “Rather 
than regulating abortion, this statute acknowledges the existence of abortion and regulates an issue 
related to abortion. While the statute admittedly touches on abortion, we cannot say it interferes 
with or burdens a woman's right to choose to have an abortion.” Planned Parenthood of Minn. v. 
State of Minn., 910 F.3d 479, 486–87 (8th Cir. 1990).  
 
  Further, there is no indication that the statute is intended to burden abortion; rather, it is 
intended to serve other interests, such as respecting unborn life.  A State may use “its voice and 
its regulatory authority to show its profound respect for the life within the woman.”  Gonzales, 
550 U.S. at 157.  In doing so, a State is not required to further a health interest. See Casey, 505 
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U.S. at 886 (“[A] state is permitted to enact persuasive measures which favor childbirth over 
abortion, even if those measures do not further a health interest.”).  The State of Greene statute 
provides a modest form of respect based on what a fetus is—a separate human organism.   
 
  The Court is not persuaded by Plaintiff’s argument that the statute burdens the right to 
abortion in effect, even if the legislature had a permissible intent.  On this point, Plaintiff claims 
that a woman’s access to abortion will be significantly burdened, because it will be impossible for 
healthcare facilities to find a vendor that can dispose of the remains in compliance with the law. 
However, increased costs and logistical difficulties that abortion providers may suffer as a result 
of the new statute are relevant only to the extent they adversely affect a woman’s access to 
abortion. Casey, 505 U.S. at 875. 
 

Plaintiff also contends this statute will cause closures of abortion clinics and/or an increase 
in costs for women seeking abortions.  We do not agree.  The statute as construed allows for group 
disposition.  Therefore, the cost of disposition will be insignificant.  “Hospitals currently using 
group disposition methods estimate their monthly cost at approximately $40–60.  Even if a portion 
of that cost is passed along to the woman obtaining the abortion, it will only be a small percentage 
of the total cost.” Planned Parenthood of Minn., 910 F.2d at 487. See Planned Parenthood Ass’n 
of Kansas City, Mo., Inc. v. Ashcroft, 462 U.S. 476, 489–90 (1983) (indicating costs up to $19.40 
per patient did not constitute a burden on abortion access).  There is nothing to suggest that 
abortion clinics and healthcare facilities would not be able to find a vendor to partner with them.  
Currently, all facilities that provide abortion services in the State of Greene contract out for the 
disposal of pathological waste—which encompassed embryonic and fetal tissue remains before 
the fetal remains statute was enacted.  If those facilities have previously been able to find vendors, 
the Court is convinced they will be able to continue to find ones who can comply with the new 
statute. 
 
  Nor does the Court accept Plaintiff’s argument that the statute creates an impermissible 
psychological burden on the mother.  The statute does not require a mother to exercise the right to 
determine the final disposition of the remains.  If the mother does not wish to exercise her right, 
then the abortion clinic or healthcare facility does not have to involve her any further, as her 
consent is not necessary for its disposition of the remains.  While the patient is to be informed of 
her right to determine this ultimate disposition, the Court cannot conclude that this rises to the 
level of “placing a substantial obstacle in the path of a woman’s choice.” Casey, 505 U.S. at 877.   
 
  In Gonzales, the Supreme Court recognized the State’s interest “in ensuring so grave a 
choice is well informed. It is self-evident that a mother who comes to regret her choice to abort 
must struggle with grief more anguished and sorrow more profound when she learns, only after 
the event, what she once did not know: that she allowed a doctor to pierce the skull and vacuum 
the fast-developing brain of her unborn child, a child assuming the human form.” Gonzales, 550 
U.S. at 159-60.  The Court holds these same principles apply to the disposition of fetal remains.  
The State of Greene has an interest in dignified disposal of remains to protect those mothers who 
one day may regret their decision and learn their potential child was disposed of by grinding and 
discharging the child’s body into a sewer system. 
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  Finally, the Court disagrees with Plaintiff’s argument that the challenged law imposes an 
intrusive and heavy burden on women whose belief about the status of embryonic and fetal tissue 
and the meaning of abortion or miscarriage diverge from the viewpoint endorsed by the State.  
Plaintiff contends that, by requiring fetal remains to be disposed of in a manner similar to the 
disposal of remains of a human body, the State is expressing its view that both a fetus and a person 
who is born are human.  Neither Roe nor Casey prevent the State from treating fetal remains as it 
would the remains of a person who had been born.  This point is supported by the fact that many 
States, including the State of Greene, already have homicide laws that apply to the unborn. Grn. 
Stat. § 5-19(a) (2013) (“[a] person who unlawfully causes the death of an unborn child is guilty of 
the separate offense of murder of an unborn child,” where the death is caused in perpetration of 
the murder of the mother, through willful or malicious acts intended to cause the death of the 
unborn child, or through acts inherently dangerous to human life and done so recklessly and 
wantonly as to evidence a disregard for life). See also N.C. Gen. Stat. § 14-23.2 (2011). 
 
  Based on the foregoing, we conclude that the fetal remains statute does not impermissibly 
burden a woman’s right to obtain an abortion and is valid under the United States Constitution.  
We therefore reverse the district court and direct entry of judgment for the State. 

 
IV. CONCLUSION  

  
For the foregoing reasons, we hold that the State of Greene’s statute banning abortion 

violates the United States Constitution, under established precedent from the United States 
Supreme Court, but that the State of Greene’s statute regulating the disposition of embryonic and 
fetal remains is constitutional.  The District Court appropriately denied Defendant’s motion for 
summary judgment, granted Plaintiff’s motion for summary judgment, and entered a permanent 
injunction in favor of Plaintiff enjoining enforcement of the abortion ban.  However, the District 
Court erred in denying Defendant’s motion for summary judgment, granting Plaintiff’s motion for 
summary judgment, and entering a permanent injunction enjoining enforcement of the State of 
Greene statute governing the disposition of embryonic and fetal remains. 

 
Accordingly, the decision of the District Court is AFFIRMED IN PART and 

REVERSED IN PART.  
 
 
MONROE, J., concurring.  
 

As an initial matter, I concur in the majority’s conclusion that the State of Greene’s law, 
centered on respecting the life of the unborn by providing for a dignified disposition of embryonic 
and fetal tissue remains, does not place an undue burden on a mother’s rights. 

 
Like my colleague Judge Madison, I am also constrained to concur in the conclusion that 

the State of Greene’s statute banning abortion, at least with respect to pre-viability abortions, runs 
afoul of existing jurisprudence from our Supreme Court. See Roe, 410 U.S. at 163 (explaining that 
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post-viability a State may regulate the abortion procedure to the extent that the regulation 
reasonably relates to the preservation and protection of maternal health). 

 
While Judge Madison’s opinion correctly characterizes the record in this case, and it 

correctly analyzes the law, I write separately to agree on record with Justice Thomas’s concurring 
opinion in Gonzales v. Carhart, 550 U.S. 124, 168-69 (2007) (Thomas, J., concurring), with whom 
then-Justice Scalia also joined.  Specifically, Justice Thomas wrote, “I write separately to reiterate 
my view that the Court’s abortion jurisprudence, including Casey and Roe v. Wade, has no basis 
in the Constitution.” Id. at 169 (citations omitted).  The problem I have, as noted in Judge 
Madison’s opinion, is that I am not on the Supreme Court, and as a federal appellate judge, I am 
bound by my oath to follow all of the Supreme Court’s precedents, whether I agree with them or 
not. 

 
I write separately here though, because while controlling Supreme Court precedent dictates 

the outcome in this case, good reasons exist for the Court to reevaluate its jurisprudence.  See City 
of Akron v. Akron Ctr. for Reprod. Health, Inc., 462 U.S. 416, 458 (1983) (O’Connor, J., 
dissenting)  (“Although [the Court] must be mindful of the ‘desirability of continuity of decision 
in constitutional questions . . . when convinced of former error, [the] Court has never felt 
constrained to follow precedent.’” (quoting Smith v. Allwright, 321 U.S. 649, 665 (1944)). See 
also Thornburgh v. American College of Obstetricians & Gynecologists, 476 U.S. 747, 787 (1986) 
(White, J., dissenting) (noting that “[t]he Court has therefore adhered to the rule that stare decisis 
is not rigidly applied in cases involving constitutional issues, . . . , and has not hesitated to overrule 
decisions, or even whole lines of cases, where experience, scholarship, and reflection 
demonstrated that their fundamental premises were not to be found in the Constitution”). 

 
 To begin, the Court’s viability standard has proven unsatisfactory, because it gives too 

little consideration to the “substantial state interest in potential life throughout pregnancy.”  Casey, 
505 U.S. at 876.  By deeming viability “the point at which the balance of interests tips,” id. at 861, 
the Court has tied a State’s interest in unborn children to developments in obstetrics, not to 
developments in the unborn.  This leads to troubling consequences for States seeking to protect 
unborn children.  For example, although “states in the 1970s lacked the power to ban an abortion 
of a 24–week–old–fetus because that fetus would not have satisfied the viability standard of that 
time, [t]oday . . . that same fetus would be considered viable, and states would have the power to 
restrict [such] abortions.” Edwards, 786 F.3d at 1118 (final alteration in original) (citation and 
internal quotation marks omitted).  How it is consistent with a State’s interest in protecting unborn 
children that the same fetus would be deserving of State protection in one year but undeserving of 
state protection in another is not clear.  The Supreme Court has posited there are “logical and 
biological justifications” for choosing viability as the critical point.  Roe, 410 U.S. at 163.  But 
this choice is better left to the States, which might find their interest in protecting unborn children 
better served by a more consistent and certain marker than viability.  “To substitute its own 
preference to that of the legislature in this area is not the proper role of a court.”  Edwards, 786 
F.3d at 1119. 
  

By taking this decision away from the States, the Court also has removed the States’ ability 
to account for “advances in medical and scientific technology [that] have greatly expanded our 
knowledge of prenatal life,” Hamilton v. Scott, 97 So.3d 728, 742 (Ala. 2012) (Parker, J., 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992116314&pubNum=0000708&originatingDoc=Iba93f7a9306411e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992116314&pubNum=0000708&originatingDoc=Iba93f7a9306411e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992116314&pubNum=0000708&originatingDoc=Iba93f7a9306411e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992116314&pubNum=0000708&originatingDoc=Iba93f7a9306411e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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concurring specially), including that “a baby develops sensitivity to external stimuli and to pain 
much earlier than was . . . believed [when Roe was decided].”  McCorvey v. Hill, 385 F.3d 846, 
852 (5th Cir.2004) (Jones, J., concurring).  “[B]ecause the Court’s rulings have rendered basic 
abortion policy beyond the power of our legislative bodies, the arms of representative government 
may not meaningfully debate” medical and scientific advances.  Id. (Jones, J., concurring).  Thus, 
the Court’s viability standard fails to fulfill Roe’s “promise that the State has an interest in 
protecting fetal life or potential life.”  Casey, 505 U.S. at 876. 
  

Medical and scientific advances further show that the concept of viability is itself subject 
to change.  The Court already has acknowledged that viability continues to occur earlier in 
pregnancy.  See Casey, 505 U.S. at 860.  When the Court decided Roe in 1973, viability generally 
occurred at 28 weeks.  Roe, 410 U.S. at 160.  In 1992, viability “sometimes” occurred at 23 to 24 
weeks.  Casey, 505 U.S. at 860.  Today, viability generally occurs at 24 weeks, but it may occur 
weeks earlier.  See Matthew A. Rysavy, B.S., et al., Between–Hospital Variation in Treatment and 
Outcomes in Extremely Preterm Infants, 372 New England Journal of Medicine 1801 (2015) 
(documenting survival rates of infants born at 22 weeks); see also Edwards, 786 F.3d at 1119 
(discussing the case of Amillia Taylor, who survived after being born at 21 weeks).  The concept 
of viability may be attacked from the point of conception forward, because as in vitro fertilization 
and similar technologies improve, we can reasonably expect the amount of time an “embryonic 
unborn child” may survive outside the womb will only increase.  The viability standard will prove 
even less workable in the future.  As Justice O’Connor pointed out in her dissent in Akron, 462 
U.S. at 461, the Court’s choice of viability as the point at which the state’s interest becomes 
compelling is entirely arbitrary.  Justice White, dissenting in Thornburgh, also recognized that the 
Court’s explanation for drawing the line at viability—that a state’s interest becomes compelling at 
viability, because the fetus then presumably has the capacity of meaningful life outside the 
mother’s womb—“mistakes a definition for a syllogism.” Thornburgh, 476 U.S. at 794 (citing Ely, 
The Wages of Crying Wolf: A Comment on Roe v. Wade, 82 Yale L.J. 920, 924 (1973)). 
  

In short, the continued application of the Supreme Court’s viability standard discounts the 
legislative branch’s recognized interest in protecting unborn children.  It is time for the Supreme 
Court to reconsider its jurisprudence and to decide that the decision whether and when to allow an 
abortion to occur is one appropriately left to the States and not the federal courts.  Unconstrained 
by the Supreme Court’s precedent, I would hold that the abortion ban in this case does not violate 
the United States Constitution. 
 
 
FRANKLIN, J., concurring in part and dissenting in part.  

 
Initially, I concur in the majority’s conclusion that the State of Greene’s law banning 

abortion is an unconstitutional infringement on a woman’s right of privacy, well established in 
decisions from the Supreme Court and followed by numerous decisions of the federal Circuit and 
District Courts. Despite the invocations of federalism and states’ rights, the Supreme Court and 
the subordinate federal courts are uniquely positioned to, and must, assure that states do not offend 
the United States Constitution.  Furthermore, under principles of stare decisis, the Supreme Court 
should not lightly overturn well-established precedent in place for almost 50 years. Casey, 505 
U.S. at 870 (relying on the doctrine of stare decisis and noting the Court’s “unbroken commitment” 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0332739090&pubNum=0001292&originatingDoc=I72ead7049c9a11d991d0cc6b54f12d4d&refType=LR&fi=co_pp_sp_1292_924&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1292_924
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to the essential holding of Roe).   I urge the Supreme Court to resist the call of my colleagues Judge 
Monroe and Madison to reconsider and overturn Roe and Casey.   
 

Next, I write to dissent from the majority’s decision to uphold the State of Greene’s fetal 
remains statute.  Against the backdrop of the outright ban, it is apparent that this statute is intended 
more to limit a woman’s rights to choose an abortion than it is to recognize the dignity of the 
potential life.  The statute burdens the woman with a choice about the disposition of embryonic or 
fetal remains, a choice that the unborn child itself, of course, could not make.   
 

It is apparent that the State of Greene’s fetal disposition law is a pretext for restricting 
abortions, enacted as a backstop in case the total abortion ban is held unconstitutional.6  I must 
disagree with the majority, because the statute runs afoul of a woman’s right to an abortion under 
the Due Process Clause of the Fourteenth Amendment.  
 
  To begin, I disagree with the majority’s finding that the challenged law furthers a legitimate 
state interest.  Like the District Court, I believe Akron is not definitive here, because it was 
subsequently overruled.  See Casey, 505 U.S. at 833 (“We must overrule those parts of . . . [Akron] 
which, in our view, are inconsistent with Roe’s statement that the State has a legitimate interest in 
promoting the life or potential life of the unborn . . .”).  The overruling of Akron means there is no 
indication on whether the State’s interest in this case is legitimate.  The Supreme Court has 
acknowledged the State has an “important and legitimate interest . . . in protecting the potentiality 
of human life.”  Casey, 505 U.S. at 875–76.  While I agree with this statement, I cannot find that 
the statute furthers such a legitimate state interest.  The statute regulates activities after a 
miscarriage, ectopic pregnancy, or abortion—activities that occur when there is no potential life 
to protect.  Thus, at the point when the statute is triggered, the state’s interest in potential life has 
already expired. 
 
  I next turn to the alleged “benefits” of the statute, of which I conclude there are none.  The 
sole stated benefit of the statute is to confer dignity on the unborn; there is no public health benefit.  
“Dignified” is a subjective term.  What may be dignified in one culture may be impermissible in 
another.  As the Western District of Texas pointed out, “whether the challenged laws achieve the 
subjective benefit of expressing respect or conferring dignity—a relatively light benefit compared 
to protecting women's health or potential life—depends on one’s perception of the prescribed 
treatment and disposition methods.” Whole Woman’s Health v. Smith, 388 F. Supp. 3d 606, 628 
(W.D. Tex. 2018).  
 
  Subjectivity aside, the statute is clearly underinclusive in determining what treatment and 
disposition methods confer dignity.  First, the statute only applies to remains that are expelled or 
removed inside of a healthcare facility.  Grn. Stat. § 21-1789.003(d).  The statute imposes different 

                                                 
6 The fetal remains and total ban on abortion bills were being considered at the same time in the State of 
Greene General Assembly.  While up for debate on the Senate floor, the fetal remain bill’s propounder 
stated “There will be a long battle over the total ban on abortion.  To protect the sanctity of unborn life in 
this State we must do more, and this bill does just that.”  S. 2018-100, 2d Sess., at 89 (Grn. 2018) (statement 
of Sen. Taylor).  
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levels of “dignity” for a fetus which is miscarried in the parking lot of a health care facility or a 
hospital versus a fetus that is miscarried inside of the healthcare facility.  Additionally, while the 
statute expressly excludes disposition via a sanitary sewer for healthcare providers, women at 
home may still use this method.  Moreover, the statute expressly prohibits the placement of 
embryonic and fetal tissue remains in a landfill, but it allows the ashes from these remains to be 
scattered on any other privately-held land, so long as the owner consents.   
 
  In contrast to the nonexistent benefits, I agree with the District Court that the statute 
imposes a significant burden on women seeking an abortion.  The limited record contains evidence 
indicating restricting disposal methods of fetal remains to methods consistent with the disposal of 
human remains will impose burdens on abortion access.  It is undisputed the statute will increase 
costs for healthcare providers.  However, the true impact of the statute is unknown. 
    
  I have grave concerns that this statute would ultimately cause clinics to suspend their 
services due to the inability to dispose of their special waste.  Healthcare facilities already have a 
difficult time finding disposal vendors willing and able to work with abortion providers.7  The 
current vendors are medical waste vendors that collect the waste, incinerate it, and dispose of it in 
a landfill.  In order to be in compliance with the new statute, these vendors would need to separate 
out the fetal remains to ensure they are not placed in a landfill.  The vendor would then need to 
scatter the remains or provide for their interment. This process is much costlier than how the 
vendors have previously operated.  The vendors may be unwilling to provide this service or pass 
along significant costs to the healthcare facilities and ultimately to the women who use them.  
 
  These increased costs and logistical difficulties that abortion providers may face as a result 
of the new statute are the exact type of burdens that Casey prohibits. Casey, 505 U.S. at 875.  A 
woman has the right “to be free from unwarranted governmental intrusion into matters so 
fundamentally affecting a person as the decision whether to bear or beget a child.” Eisenstadt v. 
Baird, 405 U.S. 438, 453 (1972).  The State of Greene’s fetal remains statute fundamentally affects 
a woman’s decision whether to bear or beget a child by essentially making it impossible for 
healthcare facilities to be in compliance with the law.  
 
  Finally, like the District Court, I conclude that the statute creates a psychological burden 
for the woman, because the state “equates abortion with the taking of a human life.”  By removing 
embryonic and fetal tissue from the previous classification of pathological waste, the State of 
Greene burdens those women whose beliefs differ from the viewpoint of the state.  See Margaret 
S. v. Treen, 597 F. Supp. 636, 668–71 (E.D. La. 1984) (concluding that a fetal disposal statute 
requiring physician to inform woman that decision regarding disposal must be made equates fetus 
with a dead person requiring burial, thus, psychologically burdening the abortion decision).  The 
prior classification already accommodated women who expressed a desire for a particular 
disposition so long as it was in compliance with public health and safety rules.  The mere fact that 
the new statute exists places an increased grief, stigma, shame, and distress on women seeking an 
abortion.  
 
                                                 
7 There are only two known vendors in the State of Greene that are willing to work with abortion providers.  
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For the aforementioned reasons, I agree with the District Court that the fetal remains statute 
provides no “health benefits for women, poses a substantial obstacle to women seeking abortions, 
and constitutes an ‘undue burden’ on their constitutional right to do so.” Hellerstedt, 136 S. Ct. at 
2318.  Accordingly, I would affirm the District Court’s grant of summary judgment and permanent 
injunction for Plaintiff and, thus, dissent. 
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No. 19-1254 

 
 

  
IN THE SUPREME COURT OF THE UNITED STATES   

 
 

  
HOWARD SPRAGUE, Attorney General for the State of Greene,  

and the STATE of GREENE,  
 

Petitioners,  
 

v. 
 

FAMILY PLANNING SERVICES of GREENE, INC., 
 

Respondent. 
 
  

 
  
   

 
  

ORDER  
  

 
  

  
Petition for Writ of Certiorari to the United States Court of Appeals for the Fourteenth 

Circuit is GRANTED.8  The issues before the Court are:  
 

(1) Whether the United States Constitution includes a right of privacy, as 
recognized in Casey, that precludes a state’s restricting or banning abortion prior 
to viability? 
  
(2) Whether a state statute requiring healthcare facilities to dispose of embryonic and 
fetal remains in the same manner as other human remains, such as by burial or cremation, 
creates an undue burden on a woman’s right to an abortion? 

                                                 
8 While the parties cross petitioned the Supreme Court, and both petitions were granted, for simplicity, the 
State parties should be referred to as Petitioners and Family Planning Services as Respondent. 
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APPENDIX 
 

Chapter 10 of the State of Greene’s Statutes 
The Human Life Protection Act 

 
Grn. Stat. § 10-309 – Abortion prohibited; exceptions 
 
Grn. §10-309, in its entirety, reads as follows: 
 

(a) It shall be unlawful for any person to willfully or intentionally perform or attempt to 
perform an abortion except as provided for by subsection (b). 

(b) An abortion shall be permitted if: 
a. A licensed physician in the State of Green determines abortion is necessary to 

protect the health or life of the mother; or 
b. The pregnancy resulted from rape or incest 

(c) A violation of subsection (a) of this section constitutes a Class A felony.  An attempted 
violation of subsection (a) of this section constitutes a Class C felony.  

 
 

Chapter 21 of the State of Greene’s Statutes 
An Act Regulating the Disposition of Embryonic and Fetal Tissue 

 
Grn. Stat. § 21-1789.001 – Purpose 
 
The purpose of this chapter is to express the State of Greene’s profound respect for the life of the 
unborn by providing for a dignified disposition of embryonic and fetal tissue remains. 
 
Grn. Stat. § 21-1789.002 – Definitions  
 
In this chapter: 
 

(1) “Cremation” means the irreversible process of reducing remains to bone fragments through 
direct flame, extreme heat, and evaporation. 

(2) “Embryonic and fetal tissue remains” means an embryo, a fetus, body parts, or organs from 
a pregnancy that terminates in the death of the embryo or fetus. The term does not include 
umbilical cord, placenta, gestational sac, blood, or body fluids. 

(3) “Healthcare facility” means ambulatory surgical centers, hospitals, professional offices, 
including the offices of physicians, and any other health-care related facility that provides 
pregnancy-related health or medical care to a pregnant woman.  

(4) “Incineration” means the process of burning remains in an incinerator. 
(5) “Interment” means the disposition of remains by entombment, burial, or placement in a 

niche. 
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Grn. Stat. § 21-1789.003 – Cremation or Interment of Embryonic and Fetal Tissue 
 

(a) An abortion clinic or healthcare facility in this state having possession of embryonic and 
fetal tissue remains shall provide for the final disposition of the remains, which must be 
interred or cremated.  However: 

(i) A person is not required to designate a name for the embryonic and fetal tissue 
remains; 

(ii) Any information submitted under this section that may be used to identify the 
pregnant woman is confidential and must be redacted from any public records; and 

(iii) Embryonic and fetal tissue remains may be cremated or incinerated by 
simultaneous cremation or incineration, provided that the resulting ashes are not 
placed in a landfill.  The ashes may be interred or scattered in any manner as 
authorized by law for human remains. 

(b) An abortion clinic or healthcare facility responsible for disposing of embryonic and fetal 
tissue remains may coordinate with a registered burial or cremation assistance entity in an 
effort to offset the cost associated with burial or cremation of the embryonic and fetal tissue 
remains. 

(c) The mother of the embryonic and fetal tissue remains has the right to determine the final 
disposition of the remains.  The mother shall be informed of this right prior to any abortion 
procedures.  If the mother chooses to exercise this right, then the mother shall inform the 
abortion clinic or healthcare facility in writing and on a form prescribed by the state 
department of the mother’s decision for the final disposition of the embryonic and fetal 
remains before the remains may be discharged from the abortion clinic or healthcare 
facility.  If the mother chooses a location for the final disposition other than the location of 
the final disposition that is usual and customary for an abortion clinic or a healthcare 
facility, the mother is responsible for the costs related to the final disposition of the 
embryonic and fetal tissue remains at the chosen location.  If the mother does not wish to 
exercise her right to determine the final disposition of the remains, then the abortion clinic 
or healthcare facility need not obtain her consent for the disposition of the remains. 

(d) This rule does not apply to human tissue, including embryonic and fetal tissue, that is 
expelled or removed from the human body once the person is outside of a healthcare 
facility.  

 
Grn. Stat. § 21-1789.004 – Penalty 

 
(a) The department may suspend or revoke the license of a healthcare facility that violates this 

chapter.  
(b) A person that violates this chapter is liable for a civil penalty in an amount of $1,500 for 

each violation. 
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