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ORAL ARGUMENT REQUESTED



i 

QUESTIONS PRESENTED 

I. Does the North Greene High School Athletic Association’s policy broadly prohibiting 
transgender students from competing on all female athletic teams violate the Equal 
Protection Clause given the policy’s contradictory methods and unsupported justifications? 
 

II. Does the North Greene High School Athletic Association’s policy violate the Due Process 
Clause by infringing on a high school student’s fundamental right to education and 
expression? 
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OPINIONS BELOW 

The opinion of the United States District Court of the Eastern District of North Greene is 

unpublished but can be located at Powell v. North Greene State High Sch. Athletic Ass’n, 2020 

WL 12345 (E.D.N.G. 2020). On June 1, 2020, the District Court entered a permanent injunction 

against enforcement of the policy. The opinion for the United States Court of Appeals for the 

Fourteenth Circuit can be found on pages 2–18 of the Record. In this opinion decided August 31, 

2020, the Court of Appeals reversed the District Court’s decision, holding that the North Greene 

High School Athletic Association’s policy did not violate the Fourteenth Amendment. This Court’s 

order granting certiorari appears on page 19 of the Record. 

STATEMENT OF JURISDICTION 

The Statement of Jurisdiction has been omitted pursuant to the Official Rules for the 

Billings, Exum & Frye National Moot Court Competition. 

CONSTITUTIONAL AND STATUTORY PROVISIONS 

This case involves an analysis of the Fourteenth Amendment, which states, in relevant part, 

that no state shall “deprive any person of life, liberty, or property without due process of law; nor 

deny to any person within its jurisdiction the equal protection of the laws.” U.S. Const. amend. 

XIV. This case also involves the North Greene High School Athletic Association’s (NGHSAA) 

Fair Opportunity for Women Athletes policy, which is located in the attached Appendix. 

STATEMENT OF THE CASE 

Statement of Facts: Taylor Powell, a transgender female student at North Greene High 

School, suffered from severe distress while living life in accordance with the male gender she was 

assigned at birth. R. at 4. Before transitioning to life as a female, Taylor spent two years competing 
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on her high school’s male swim team. R. at 17. However, Taylor realized that the men’s swim 

team was not a realistic option after withstanding years of teasing from her male teammates. Id.  

Until her junior year, Taylor spent her life struggling to accept the male designation she 

was assigned at birth. R. at 4. Despite being assigned the male gender at birth, Taylor has known 

for years that she is truly female. Id. Taylor suffered debilitating effects from this incongruence 

between her biological gender and gender-identity, but with the help of numerous therapists, 

Taylor finally found relief by living life in accordance with her true female identity. Id. Between 

her sophomore and junior year, Taylor informed her high school that she was in the process of 

transitioning to life as a female, and the school embraced her transition with acceptance. Id. In 

fact, after being told of Taylor’s transition, the school implemented an athletic policy allowing 

transgender students to compete on teams that aligned with their gender-identity. Id. The policy 

was designed to increase the number of athletic opportunities available to transgender students. Id. 

Taylor swam on the women’s high school team for the entirety of her junior year season, but 

shortly after the season ended, the school’s athletic association instituted a new policy banning 

transgender female athletes from competing on athletic teams that aligned with their true gender-

identity. R. at 5. 

The North Greene High School Athletic Association (NGHSAA) implemented this policy 

in response to complaints received from some of Taylor’s teammates and competitors. Id. Prior to 

receiving these complaints, the NGHSAA had no policies limiting athletic participation for 

transgender athletes. Id. After hearing from the complaining parties, the NGHSAA enacted the 

Fair Opportunity for Women Athletes policy (policy), which expressly classifies the high school’s 

teams based upon biological sex. Id. Furthermore, the policy explicitly prohibits biological males 

from joining women’s teams, but the policy is silent for comparable limitations pertaining to 
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biological females joining male teams. Id. The NGHSAA’s supposed purpose behind the policy is 

to provide women athletes greater opportunities to demonstrate their skills on an even playing 

field. Id.  

Brittany Miller, one of the high school swimmers who pushed the NGHSAA to implement 

their transgender policy, had become accustomed to beating her peers in swimming. R. at 3. In 

fact, Brittany was the first women’s swimmer at her high school to win multiple individual events 

at the state championship swim meet. Id. Taylor had also found success in swimming starting at 

an early age. R. at 4. After witnessing Taylor’s success firsthand, Brittany feared that she would 

receive less recruiting attention than Taylor from the nation’s top swimming programs. Id. Brittany 

failed to offer any concrete evidence that supported her fear of receiving less attention from 

recruiters. Id. Before the end of her junior year, Brittany complained to the NGHSAA about her 

school’s policy of accepting transgender female athletes on athletic teams aligning with their true 

identity. R. at 5. After the NGHSAA policy was enacted, Taylor turned to her swim coach and 

high school principal for help. R. at 6. Both the coach and the principal told Taylor that there was 

nothing they could do, and that Taylor would be prohibited from trying out and competing on the 

women’s swim team during her final year of high school. Id. 

Procedural History: On March 15, 2020, Taylor filed a complaint against the NGHSAA 

policy, seeking declaratory and injunctive relief, and asserting that the policy violated her equal 

protection and due process rights. R. at 6. The District Court entered a preliminary injunction 

against enforcement of the policy and granted Plaintiff’s motion for summary judgment. Id. The 

District Court entered a permanent injunction against enforcement of the policy on June 1, 2020, 

after concluding that the policy was unconstitutional. Id. 
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Defendant entered a timely appeal to the United States Court of Appeals for the Fourteenth 

Circuit. Id. On August 31, 2020, the Fourteenth Circuit reversed the District Court’s ruling, holding 

that the NGHSAA policy did not violate either the Equal Protection or Due Process Clauses. R. at 

12. This Court then granted certiorari. R. at 19. 

SUMMARY OF THE ARGUMENT 

I. 

Transgender Discrimination and the Right to Equal Protection: Policies discriminating 

against suspect classes are presumed to be unconstitutional, and at a minimum, must be supported 

by an exceedingly persuasive justification. These judicial protections are designed to prohibit 

policies that exacerbate the discriminatory history against suspect classes. Courts acknowledge 

that history continues to be written, so suspect classes are determined by referencing current 

societal ideals as well as historical trends. Policies discriminating against transgender individuals 

also inherently discriminate against gender. As such, since this Court has explicitly classified 

gender as a suspect class, policies that classify based on an individual’s gender-identity are also 

viewed as suspect. Courts agree that suspect classes are afforded heightened judicial scrutiny, 

meaning that at a minimum, the methods employed by the policy must substantially advance an 

important governmental interest. 

The NGHSAA attempts to justify its policy’s overbroad goals with speculative concerns. 

The NGHSAA policy aims to advance female athletic opportunities, but this objective is directly 

contradicted by prohibiting Taylor from competing. The policy eliminates Taylor’s opportunity to 

compete on the women’s swim team in exchange for the lofty goal of increasing scholarship 

opportunities for biologically female swimmers. The NGHSAA enacted this policy after hearing 

complaints from a female swimmer who showed no concrete evidence that her scholarship 
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opportunities were being diminished by Taylor’s participation on the team. The NGHSAA failed 

to demonstrate the required correlation between its policy’s methods and objectives, and as such, 

the policy violates the Equal Protection Clause. 

II. 

 Fundamental Rights to High School Athletics and Expression of Identity: The 

educational process is designed to foster and promote an inclusive environment. High school 

students crave acceptance, and extracurricular activities help these students become part of a 

community. The educational process is a broad concept that extends beyond the classroom. High 

school athletics provide students a group to connect with, which furthers the critical educational 

goal of inclusivity. By prohibiting Taylor from competing on the swim team aligning with her 

gender-identity, the NGHSAA policy is infringing on Taylor’s fundamental right to education. 

The NGHSAA policy also prohibits Taylor from expressing her true identity. Being a 

female swimmer is ingrained within Taylor’s sense of self, but the NGHSAA policy forbids Taylor 

from expressing her true self. Courts acknowledge that due process rights are dynamic concepts 

that expand with society, so history alone cannot determine what constitutes a fundamental right. 

Instead, the court must look to trends in societal ideals to determine whether a right is deeply 

rooted in the conscience of society. The NGHSAA policy violates Taylor’s fundamental rights to 

education and expression, and thus violates the Due Process Clause. Taylor’s fundamental rights 

far outweigh the policy’s unpersuasive justifications. 

ARGUMENT 

 The constitutional rights to equal protection and due process are rooted within societal 

ideals that continue to develop over time. The historical discrimination against certain classes of 

individuals cannot be erased, but the U.S. Constitution contains preventative measures aimed at 
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prohibiting baseless discriminatory policies. Courts acknowledge that the terms suspect classes 

and fundamental rights are dynamic. As society continues to develop its tolerance of diverse 

individuals, inequalities that were once unnoticed begin to reveal themselves. This Court now has 

the opportunity to limit further discrimination against a historically powerless group with this case. 

Policies discriminating against transgender individuals are subject to heightened judicial scrutiny 

based on historical trends. The substantive due process rights to education and liberty have 

expanded as society has recognized the importance of inclusion. Accordingly, this Court should 

reverse the appellate court’s decision by holding that the NGHSAA policy violates the Fourteenth 

Amendment’s Equal Protection and Due Process Clauses. 

Standard of Review 

 For both issues on appeal, whether Respondent’s policy violates either the Equal Protection 

Clause or Due Process Clause, the District Court granted summary judgment for Petitioner, R. at 

6, and the Fourteenth Circuit reversed, R. at 11, 12. Courts of appeal apply a de novo standard 

when reviewing a lower court’s decision to grant summary judgment on questions of law. See 

Plumhoff v. Rickard, 572 U.S. 765, 768 (2012). This de novo standard requires that no deference 

be given to the lower court’s decision. Buford v. United States, 532 U.S. 59, 64 (2001). 

I. THE NGHSAA POLICY LACKS SUFFICIENT JUSTIFICATION DESPITE 
DISCRIMINATING AGAINST A SUSPECT CLASS. 

  
The Constitution requires equal protection of the laws. U.S. Const. amend. XIV, § 1. The 

Equal Protection Clause prohibits policies that infringe on the fundamental right of equality while 

acknowledging that differentiation between classes is sometimes warranted. See Obergefell v. 

Hodges, 576 U.S. 644, 672 (2015). The Due Process and Equal Protection Clauses are interrelated 

given that the protections afforded by both clauses are dependent on the definition of a fundamental 

right. See id. Courts have developed different levels of judicial scrutiny that apply depending on 
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the facts in order to reconcile the concepts of warranted differentiation and equality for all. See 

Reed v. Reed, 404 U.S. 71, 75–76 (1971). Regardless of the applicable level of judicial scrutiny, 

the Equal Protection Clause always requires that similarly situated people are treated alike. See id. 

at 76. Policies that rely on arbitrary means unrelated to the stated objective will be deemed 

unconstitutional even under the most legislatively deferential level of judicial scrutiny. See U.S. 

Dep’t of Agric. v. Moreno, 413 U.S. 528, 533–32 (1973). 

A. The NGHSAA Policy Is Subject to Heightened Judicial Scrutiny Given That 
Policies Containing Gender-Based Classifications Have Been Viewed 
Suspiciously by Courts. 

 
Policies classifying individuals according to their gender-identity inherently involve 

gender classifications. See Bostock v. Clayton Cty., 140 S. Ct. 1731, 1741 (2020). Given the 

interrelatedness between transgender and gender status, both classifications are subject to 

heightened judicial scrutiny. See United States v. Virginia, 518 U.S. 515, 531 (1996). This 

heightened scrutiny requires that at a bare minimum, the policy’s discriminatory means are 

substantially related to important governmental objectives. See id. at 524. Under this level of 

scrutiny, the party enacting the discriminating policy has the burden to demonstrate an exceedingly 

persuasive justification for the discrimination. See Miss. Univ. for Women v. Hogan, 458 U.S. 718, 

724 (1982). Furthermore, the merits of the governmental objectives are viewed in light of today’s 

society, thus acknowledging how societal ideals fluctuate over time. See Sessions v. Morales-

Santana, 137 S. Ct. 1678, 1690 (2017). Judicial scrutiny is raised even further when a fundamental 

right is at issue, or when certain suspect classes receive unequal treatment. See Mass. Bd. of Ret. 

v. Murgia, 427 U.S. 307, 312 (1976). 
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1. The NGHSAA Policy Must Withstand Strict Judicial Scrutiny Because It 
Discriminates Against a Powerless Class with Immutable Characteristics 
by Taking Away a Fundamental Right. 

  
The Equal Protection Clause prohibits state actors from enacting policies that categorize 

individuals based upon criteria unrelated to the policy’s objectives. See Reed, 404 U.S. at 75. 

Certain suspect classes are afforded the most stringent level of judicial review, termed strict 

scrutiny, whereby a heavy burden of justification is imposed on the state actor promulgating the 

policy. See San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 16, 17 (1973). Strict scrutiny 

requires the policy to be precise and narrowly tailored to meet a compelling governmental interest. 

See id. at 17. More specifically, to survive strict scrutiny, there must not be any less discriminatory 

alternatives to the policy reasonably available. See Fisher v. Univ. of Tex. at Austin, 570 U.S. 297, 

312 (2013). This same level of scrutiny applies when a policy infringes on an individual’s 

fundamental right. See Lawrence v. Texas, 539 U.S. 558, 586 (2003). This Court has defined 

suspect classes as those that have historically faced discrimination, have exhibited immutable 

characteristics, and have historically been considered a minority or politically powerless. See Lyng 

v. Castillo, 477 U.S. 635, 638 (1986). These factors allow the suspect class designation to be 

updated as history progresses. See id. Over forty years ago, this Court stated that “Congress has 

itself manifested an increasing sensitivity to sex-based classifications,” and that classifications 

based upon gender are entitled to strict judicial scrutiny. Frontiero v. Richardson, 411 U.S. 677, 

687, 688 (1973). 

Courts view policies that directly ostracize a class of individuals with immutable 

characteristics and a history of discrimination as suspect. See Grimm v. Gloucester Cty. Sch. Bd., 

2020 WL 5034430, at *4 (4th Cir. Aug. 26, 2020). Grimm involved a biological female who 

transitioned into a male during his sophomore year of high school. Id. Initially, the student was 
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allowed access to the men’s restroom, but this changed once the school enacted a policy prohibiting 

the student from using these restrooms. Id. at *7. The student alleged that the policy violated his 

right to equal protection, and the court agreed. Id. at *13, *17. The court analyzed various factors 

that contribute to a suspect class designation, including the degree of historical discrimination 

against the class, the amount of political power held by the class, and the ability to define the class 

by immutable characteristics. Id. at *16. While the court ultimately considered gender-identity as 

a quasi-suspect class, it also acknowledged that each factor of the suspect class test was “readily 

satisfied.” Id. 

An overreliance on judicial precedent inhibits courts from acknowledging that society’s 

recognition of injustice continues to evolve. See Lyng, 477 U.S. at 638. Despite some reluctance 

to expand upon the list of suspect classes, courts still concede that as society becomes more tolerant 

of biological differences, the number of classes deserving heightened judicial scrutiny will also 

increase. See Johnston v. Univ. of Pittsburgh, 97 F. Supp. 3d 657, 668, 669 (W.D. Pa. 2015) 

(finding that society’s acceptance of differences in gender-identity has “significantly evolved in 

recent years,” and that evidence suggesting gender-identity is a biological trait may cause courts 

to reconsider the applicable level of judicial scrutiny). In Kaeo–Tomaselli v. Butts, the court relied 

on judicial precedent to hold that a policy classifying on gender-identity was entitled to rational 

basis review. 2013 WL 399184, at *5 (D. Haw. Jan. 31, 2013). While recognizing that history has 

some influence on present day interpretations of constitutional terminology, this Court held that a 

term’s definition can drastically change over time. Bostock, 140 S. Ct. at 1750. 

Policies pertaining to suspect classes that have historically endured discrimination must 

withstand strict judicial scrutiny. The NGHSAA policy explicitly prohibits biological males from 

competing on “[a]thletic teams or sports designated for females.” R. at 5. For her entire life, Taylor 
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has known that she “was born to swim.” Id. Before fully transitioning to life as a female, Taylor 

courageously tried to compete on the men’s swim team, but she could not withstand the constant 

ridicule from her male teammates. R. at 17. The ridicule Taylor endured during her first two years 

of high school is reflective of the historical discrimination waged against the transgender class. 

Grimm, 2020 WL 5034430, at *4. In Grimm, the court held that transgender individuals have 

historically faced discrimination, citing a statistic finding that 78% of transgender individuals have 

experienced harassment in schools. Id. at *17. No student should be subjected to ridicule for 

choices pertaining to immutable characteristics like gender-identity, see id., thus the NGHSAA 

policy effectively eliminates Taylor’s opportunity to compete in a sport she believes she was born 

for. R. at 4.1 

The NGHSAA policy strips away athletic opportunities from certain students based on 

characteristics these students have no control over. Taylor is certain that she is a female despite 

being assigned the male gender at birth. R. at 4. After being diagnosed with gender dysphoria, 

Taylor transitioned to her true female identity, which has allowed her to live some of the happiest 

moments of her life. Id. Transgender individuals often suffer from debilitating levels of distress 

while living a life in accordance with their biological gender. See Grimm, 2020 WL 5034430, at 

*2. Relief from this distress can be achieved when the transgender individual socially transitions, 

but such transition requires cooperation and acceptance from the surrounding community. See id. 

at *4. Being transgender is not a choice. See id. at *2. Taylor finally found relief from her gender 

dysphoria by transitioning, but the NGHSAA’s policy made that relief short-lived. Courts must 

evolve with society by recognizing that the suspect class designation continues to expand as 

 
1 Moreover, since the policy took away Taylor’s fundamental right to compete on the women’s 
swim team, the policy must withstand strict judicial scrutiny to be deemed constitutional. Infra 
Section II.A (discussing how the fundamental right to education includes high school athletics). 
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historical injustices are uncovered. Id. at *18. Society’s growing tolerance of minority groups 

requires that judicial precedent loses relevance as a justification for courts refusing to apply 

heightened scrutiny to additional classes. Id. 

 The lower court demonstrated an unwillingness to consider that historical discrimination 

continues to evolve by refusing to divert from judicial precedent. The Circuit Court cited opinions 

that attributed a rational basis review to policies discriminating against transgender individuals. R. 

at 8. However, the majority of these cited opinions relied solely on judicial precedent to shape their 

decision. E.g., Kaeo–Tomaselli, 2013 WL 399184, at *5. Society has progressed immensely with 

its acceptance of transgender individuals, but an overreliance on judicial precedent erases this 

progress. See Bostock, 140 S. Ct. at 1750. Taylor was just starting to live in accordance with her 

true identity when the NGHSAA policy prohibited her from swimming on the women’s swim 

team. R. at 4, 5. Just as Taylor was starting to find acceptance from herself and others, the 

NGHSAA enacted its discriminatory policy. R. at 5. Taylor was constantly ridiculed during her 

first two years of high school, R. at 17, but once she transitioned before her junior year, she was 

able to live some of the happiest moments of her life. R. at 4. Solely relying on judicial precedent 

ignores the strides society has made toward treating all individuals equally. Johnston, 97 F. Supp. 

3d at 668. 

2. The NGHSAA Policy Is Suspect Because It Explicitly Classifies Athletic 
Teams by Gender. 

  
Given society’s growing desire for gender equality, policies that make gender-based 

classifications must be supported by important governmental objectives carried out through 

methods that are substantially related to these objectives. See Virginia, 518 U.S. at 533. In Virginia, 

this Court addressed a policy that explicitly limited a school’s admission to males, and this Court 

noted the importance of “carefully inspect[ing] official action that closes a door or denies 
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opportunity to women.” Id. at 532. This decision changed the course of history by acknowledging 

that gender-based discriminations did not receive proper judicial scrutiny. Id.; see also Sessions, 

137 S. Ct. at 1690. In Virginia, this Court aimed to prohibit gender-based discriminatory policies 

lacking sufficient justification by subjecting these policies to heightened scrutiny. 518 U.S. at 532. 

Since a class cannot be characterized by its gender-identity without also being characterized by 

sex, these two classes are subject to the same level of judicial scrutiny. Bostock, 140 S. Ct. at 1742. 

Courts view policies discriminating against transgender individuals with suspicion, so the 

methods employed by the policy must at least be substantially related to the policy’s explicit 

objectives. See M.A.B. v. Bd. of Educ., 286 F. Supp. 3d 704, 722 (D. Md. 2018). In M.A.B., the 

plaintiff was a fifteen-year-old transgender male. Id. at 708. Despite his classmates’ acceptance of 

his ongoing transition to becoming a male, the school forbid the plaintiff from using the boys’ 

locker room. Id. at 709. The court held that transgender status is minimally a quasi-suspect class, 

thus requiring that the policy’s means are at least substantially related to its objectives. Id. at 719, 

722. Under heightened judicial scrutiny, the policy is presumed unconstitutional, and the policy 

enactor can only rebut this presumption by demonstrating that the policy’s classifications 

substantially advance the stated objective. See Mitchell v. Comm’r of the Soc. Sec. Admin., 182 

F.3d 272, 274 (4th Cir. 1999). 

The NGHSAA’s policy is subject to heightened scrutiny because it explicitly classifies 

students according to their gender. Taylor went half of her high school career without any problems 

from the NGHSAA. R. at 5. However, as soon as Taylor began living a life in accordance with her 

true gender-identity, the NGHSAA enacted a policy prohibiting Taylor from participating in a 

sport she was born for. R. at 4, 17. In Virginia, this Court recognized that gender classifications 

are subject to heightened scrutiny. 518 U.S. at 532–33. Since this Court recently held that 
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“transgender status [is] inextricably bound up with sex,” Bostock, 140 S. Ct. at 1742, the 

NGHSAA’s policy must withstand heightened scrutiny. In M.A.B., the court held that the school’s 

policy discriminating against transgender individuals was considered a sex-based classification. 

286 F. Supp. 3d at 719. Similarly, the NGHSAA’s policy cannot be implemented without 

differentiating between sexes. Id. As such, the NGHSAA’s policy is presumed unconstitutional 

and at a minimum must demonstrate that the gender classification substantially advances the 

policy’s stated objective. See Mitchell, 182 F.3d at 274. 

B. The NGHSAA Policy Violates the Equal Protection Clause Because It Relies 
on Irrational and Arbitrary Methods that Directly Contradict the Policy’s 
Overly Broad Purpose. 

  
A policy violates the Equal Protection Clause if the relationship between the means and 

end is weak enough to render the policy’s classification arbitrary or irrational, regardless of the 

applicable level of judicial scrutiny. See City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 

446 (1985). Equal protection requires that the classification, at minimum, furthers the policy 

creator’s objectives. See Zobel v. Williams, 457 U.S. 55, 62 (1982). The required relationship 

between the classifications and objectives is only strengthened as more judicial scrutiny is applied. 

See Rodriguez, 411 U.S. at 17. For instance, under strict scrutiny, the relationship between means 

and end must be precise and tailored, meaning that less discriminatory alternatives cannot exist in 

order for the policy to abide by the Equal Protection Clause. See id. 

The level of judicial scrutiny that applies to a particular policy exists on a sliding scale, 

whereby suspect classes are subject to the most scrutiny. See Virginia, 518 U.S. at 524. While 

strict scrutiny prohibits less discriminatory alternatives, see Fisher, 570 U.S. at 312, lower levels 

of judicial scrutiny still require tailored policies. See Virginia, 518 U.S. at 524. Equal protection 

claims can only be brought against state actors, but courts agree that athletic associations governing 
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public high schools are considered state actors because of their entwinement with state action. See, 

e.g., Brentwood Acad. v. Tenn. Secondary Sch. Athletic Ass’n, 531 U.S. 288, 289 (2001).  

1. The NGHSAA’s Policy Promotes Gender Stereotypes by Employing 
Methods that Do Little to Further the Policy’s Goal of Promoting Equal 
Opportunities for Female Athletes. 

  
Gender-based policies that needlessly inhibit female opportunities fail under equal 

protection. See Virginia, 518 U.S. at 533. Gender dysphoria is a clinically diagnosed disease 

pertaining to stress experienced by transgender individuals, and the disease can have debilitating 

effects if left untreated. See Bostock, 140 S. Ct. at 1738. This disease involves incongruence 

between someone’s gender-identity and biological gender. See Adams ex rel. Kasper v. Sch. Bd. 

of St. Johns Cty., 968 F.3d 1286, 1292 (11th Cir. 2020). Medical experts agree that the transitioning 

of a transgender individual to the gender they identify with is oftentimes the only way to alleviate 

the pain caused by this debilitating disease. See id. Policies discriminating against transgender 

individuals are subject to heightened scrutiny to ensure equal opportunities are afforded regardless 

of someone’s gender-identity. See Bowen v. Gilliard, 483 U.S. 587, 602 (1987). 

A policy designed to enforce gender stereotypes does not serve an important governmental 

interest. See Glenn v. Brumby, 663 F.3d 1312, 1315 (11th Cir. 2011). The plaintiff in Glenn, a 

biological male diagnosed with Gender Identity Disorder, was fired while transitioning from male 

to female. Id. at 1314. The employer stated that the transition was inappropriate and unnatural, 

while the plaintiff asserted that her transition was a necessary treatment and a required step toward 

coping with her disorder. Id. The court held that the employer violated the Equal Protection Clause 

by discriminating against someone for gender-nonconformity. Id. at 1317. The court reasoned that 

“[a] person is defined as transgender precisely because of the perception that his or her behavior 

transgresses gender stereotypes.” Id. at 1316. Implementing gender stereotyping policies against a 
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class of individuals defined by their nonadherence to gender stereotypes creates a counterintuitive 

situation prohibited under the Equal Protection Clause. See id. When a policy requires individuals 

to act according to their biological gender, that policy explicitly discriminates against transgender 

individuals. See id. 

 While athletic policies may validly advance opportunities for participation, these policies 

do not afford athletes the right to being the star of the team. See Lantz v. Ambach, 620 F. Supp. 

663, 665 (S.D.N.Y. 1985). Securing a certain position on an athletic team is not an important 

governmental objective. See id. at 665. In Lantz, a sixteen-year-old female was prevented from 

trying out for her school’s football team. Id. at 664. A regulation promulgated by the school’s 

athletic association explicitly banned mixed competition for contact sports including boxing, 

rugby, and wrestling. Id. The court distinguished between the chance to participate on a team and 

entitlement to a certain position on that team. Id. at 665. Offering equal opportunities to both 

genders is an important objective. See Virginia, 518 U.S. at 533. That said, ensuring equal athletic 

opportunities does not guarantee any athlete a certain position or standing on their team. Lantz, 

620 F. Supp. at 666. Instead, equality in athletic opportunity merely entails giving each athlete the 

chance to display their full abilities. Id. 

 The NGHSAA’s goal of promoting female athletic opportunities is directly contradicted 

by prohibiting Taylor from competing on her female high school swim team. Taylor knows that 

she is a female. R. at 4. Despite her innate sense of gender-identity, Taylor is being punished for 

being true to herself. One of the policy’s goals is to provide female athletes opportunities to obtain 

the benefits stemming from athletic involvement, R. at 9, however, the policy directly denies 

Taylor, a female athlete, these opportunities. Deciding between living a life riddled with 

debilitating distress and living a life in accordance with your true identity is hardly a decision at 
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all. See Grimm, 2020 WL 5034430, at *4. Gender-identity is not a choice. See id. at *2. Just like 

the plaintiff in Glenn, who was fired for nonadherence to gender stereotypes, Taylor is being 

denied an opportunity because of her gender non-conformity. 663 F.3d at 1317. High school sports 

center around both competition and camaraderie, but Taylor spent two years on a swim team where 

she was not accepted. R. at 17. By joining the women’s swim team, Taylor was able to surround 

herself with classmates she could connect with, but the NGHSAA’s policy rips this opportunity 

for friendship and inclusion away from Taylor. 

The NGHSAA policy is not designed to ensure Brittany remains the best swimmer on the 

team. Instead, the policy is designed to “provide opportunities for female athletes to demonstrate 

their skill, strength, and athletic abilities.” R. at 9. Brittany’s opportunity to demonstrate her 

athletic ability is in no way diminished by allowing Taylor to compete on the same team. See 

Lantz, 620 F. Supp. at 665. There is no physicality between competitors in swimming. Any 

physical advantages that Taylor maintains as a biological male have no impact on Brittany’s times, 

meaning that Brittany still has the exact same opportunity to demonstrate her athletic abilities even 

with Taylor on the team. See id. In response to a policy forbidding female participation on the male 

football team, the court in Lantz held there is no entitlement to a certain ranking or position on a 

team. Id. Brittany complained to the NGHSAA because she felt entitled to being the best on her 

team. However, the NGHSAA policy is designed to provide female athletes with the opportunity 

to demonstrate their athletic ability rather than ensuring these athletes a certain ranking on their 

team. See id. As applied to this case, the NGHSAA policy fails to further female athletic 

opportunities by prohibiting Taylor from competing on the women’s swim team. 

2. The Methods Used by the NGHSAA Policy Lack Sufficient Justification 
Because They Are Based on Conjecture and Unsupported Fears. 

 
A policy justified by hypothetical concerns fails under heightened judicial scrutiny. See 
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Virginia, 518 U.S. at 516. Instead, the justifications must be genuine and based in demonstrable 

reality. See id. Avoiding speculation helps to maintain a tight correlation between the policy’s 

objectives and justifications. See Romer v. Evans, 517 U.S. 620, 635 (1996). Policies are required 

to demonstrate genuine justifications to ensure that the methods employed truly advance the 

policy’s stated objectives. See Craig v. Boren, 429 U.S. 190, 201–02 (1976). 

A discriminatory policy’s justifications fail under heightened judicial scrutiny if they are 

unsupported by empirical evidence. See Hecox v. Little, 2020 WL 4760138, at *31 (D. Idaho Aug. 

17, 2020). The plaintiff in Hecox alleged that a state law excluding transgender women from 

women’s sports violated the Equal Protection Clause. Id. at *1. The state attempted to justify the 

law by arguing that it provided female athletes with the opportunity to demonstrate their athletic 

abilities and obtain college scholarships. Id. at *30. The court ultimately held that the law violated 

the Equal Protection Clause because the state failed to provide empirical evidence, and instead, 

merely hypothesized that allowing transgender individuals to compete on female teams would 

reduce athletic and scholarship opportunities for women. Id. at *31. The court held that “[i]t 

appears untenable that allowing transgender women to compete on women’s teams would 

substantially displace female athletes.” Id. at *29. Since transgender individuals constitute such a 

small portion of the population, concerns that this group will overrun athletics are unrealistic. Id. 

at *33. 

Policies based on conjecture rather than genuine justifications fail under heightened 

judicial scrutiny. See A.H. v. Minersville Area Sch. Dist., 408 F. Supp. 3d 536, 579 (M.D. Pa. 

2019). In Minersville, a transgender elementary school student was prohibited from using the girls’ 

bathroom at a school sponsored event. Id. at 541. Prior to the field trip, the school had instituted a 

policy requiring that the child use a private or unisex bathroom on field trips. Id. at 544. The school 
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justified this policy by claiming that it was trying to avoid calling unwanted attention to the student. 

Id. at 545. The court found that this school policy was based on speculation rather than established 

concerns for the student. Id. at 578. Moreover, since the school had the burden to demonstrate an 

exceedingly persuasive justification for the policy based on genuine concerns, the court held that 

the policy violated the Equal Protection Clause. Id. 

Increasing female scholarship opportunities is not an exceedingly persuasive justification 

for prohibiting Taylor from competing on the women’s swim team. The provision in the 

NGHSAA’s policy prohibiting transgender females from competing on teams that align with their 

gender-identity solely impacts Taylor. R. at 21. In Hecox, the athletic association was unable to 

demonstrate enough evidence that its policy would advance female scholarship opportunities. 2020 

WL 4760138, at *33. Similarly, there is limited evidence that the NGHSAA policy will provide 

more female athletic scholarship opportunities. See id. While Brittany fears that she will not be 

recruited by some of the nation’s top swimming programs if she continues to lose races to Taylor, 

Brittany acknowledges that she will still have scholarship opportunities. Brittany’s worst case 

scenario still involves being recruited, while Taylor’s inability to compete on the women’s swim 

team means she will have zero athletic scholarship opportunities. Preventing Taylor, a high school 

female, from competing on female teams completely eliminates her athletic opportunities. See id. 

Moreover, the NGHSAA fails to offer any evidence showing that transgender students will overrun 

athletics. See id. The NGHSAA’s policy harms Taylor much more than it benefits high school 

female athletes. See Id. 

 The NGHSAA enacted its policy based on speculation that Taylor’s participation on the 

women’s swim team would reduce opportunities for other female athletes. Brittany aspires to 

become an Olympic swimmer one day. R. at 3. Brittany recognizes that this aspiration will take 



19 

years to fulfill, but she believes that swimming on a college team is a necessary step in the process 

of becoming an Olympic swimmer. Id. Despite solidifying her status as a top swimmer in the state 

during her freshman and sophomore years, Brittany had a disappointing junior year after finishing 

second in her season-ending conference swim meet. R. at 5. The NGHSAA policy fails heightened 

judicial scrutiny because it was enacted in response to Brittany’s speculative concern that her 

second place finish could potentially affect the attention she receives from recruiters. See 

Minersville, 408 F. Supp. 3d at 578. Just like in Minersville, where the school hypothesized 

concerns based on a student’s bathroom use, id., Brittany’s concerns are based off nothing more 

than mere conjecture since she still has an entire year of high school swimming remaining before 

even beginning college. Justifications based on speculation cannot withstand heightened judicial 

scrutiny. See Virginia, 518 U.S. at 533. Since Brittany’s concern about reduced recruiting attention 

is nothing more than speculation, the NGHSAA policy fails under heightened judicial scrutiny. 

See id. 

3. The NGHSAA Policy Lacks the Required Correlation Between Means 
and End Given the Overly Restrictive Nature of the Arbitrarily Enforced 
Policy. 

  
Title IX of the Education Amendments of 1972 prohibits discrimination based upon sex 

within certain educational facilities. 20 U.S.C. §§ 1681–88 (1994). Part of this legislation 

addresses the limitations imposed on interscholastic athletic associations when it comes to 

differentiating athletes based upon their sex. 34 C.F.R. § 106.41(b) (1990). The purpose of these 

limitations is to promote equal athletic opportunities among males and females. See Williams v. 

Sch. Dist. of Bethlehem, 998 F.2d 168, 171 (3d Cir. 1993). Although the statute permits separating 

teams by gender in certain cases, courts have held that these gender-based teams are only permitted 

when physical differences between the sexes denies females “any meaningful opportunity for 
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athletic involvement.” Cape v. Tenn. Secondary Sch. Athletic Ass’n, 563 F.2d 793, 795 (6th Cir. 

1977) (emphasis added). When nothing more than a tenuous relationship exists between a policy’s 

discriminatory means and stated objectives, that policy fails under heightened judicial scrutiny. 

See Craig, 429 U.S. at 204. 

Policies cannot arbitrarily punish transgender individuals for not conforming to gender 

stereotypes. See Adams, 968 F.3d at 1297. In Adams, a transgender male’s high school prevented 

him from using the women’s restroom. Id. at 1291. The policy differentiated genders based upon 

the sex listed on documents such as birth certificates and driver’s licenses, meaning that 

transgender students presenting documents that matched their gender-identity could use their 

preferred restroom. Id. at 1298. The court found that the policy arbitrarily discriminated against 

select students, and that the school’s proxy for determining gender perpetuated the stereotype that 

individuals should act according to their biological gender. Id. at 1303.  

Under heightened scrutiny, a policy’s scope must be tailored to focus on its stated 

objectives. See Force ex rel. Force v. Pierce City R-VI Sch. Dist., 570 F. Supp. 1020, 1028 (W.D. 

Mo. 1983). The plaintiff in Force alleged that a school policy preventing her from playing football 

violated her equal protection rights. Id. at 1022. The court agreed, holding that the policy’s broad 

justifications lacked a substantial relationship to its objective of maximizing athletic opportunities 

for all students. Id. at 1028. Athletic policies that classify based on overbroad generalizations fail 

to acknowledge that each sport is unique and requires different skillsets. See id. While gender-

based classifications are prevalent in athletics, these classifications must be substantially related 

to the policy’s stated objectives to survive heightened scrutiny. See Clark ex rel. Clark v. Ariz. 

Interscholastic Ass’n, 695 F.2d 1126, 1131 (9th Cir. 1982). This Court has held that a cardinal rule 

in federal courts is to avoid formulating rules of constitutional law broader than required under the 



21 

applicable facts. See Brockett v. Spokane Arcades, Inc., 472 U.S. 491, 501 (1985). A policy that 

aims to promote equality in athletic opportunity does not apply evenly to all sports. See Clark, 695 

F.2d at 1130. 

Since the NGHSAA’s policy is inapplicable to transgender males, it employs arbitrary 

methods to achieve its stated objectives. The Equal Protection Clause requires that similarly 

situated people are treated alike, but the policy treats Taylor differently than transgender males. R. 

at 5, 7. The NGHSAA policy does not limit participation on male teams in any way. R. at 5. As 

such, the policy allows transgender males to compete on teams that align with their true identity. 

Id. The policy in Adams relied on driver’s licenses and birth certificates to determine students’ 

genders. 968 F.3d at 1298. As such, this process meant that not all transgender students were 

treated alike. Id. Just like in Adams, the NGHSAA policy only discriminates against some 

transgender individuals. See id. As such, this policy fails under heightened scrutiny, meaning that 

the Court should find that the policy violates Taylor’s equal protection rights. See id. 

As applied, the NGHSAA policy unnecessarily prohibits Taylor from participating on a 

sport focusing on individual performances that are unaffected by physical differences in 

competitors.2 Taylor’s participation on the swim team has no impact on Brittany’s individual 

times. While Brittany may have placed behind Taylor in some events during her junior year, R. at 

5, Brittany’s opportunity to achieve times that impress recruiters has not been diminished. Courts 

have attempted to justify gender-based classifications by voicing the concern that biological males 

will displace biological females on women’s athletic teams due to physical differences. See, e.g., 

Clark, 695 F.2d at 1131. However, this displacement concern is not applicable to every sport. See 

 
2 While Petitioner made a facial challenge in this case, R. at 19, a policy can be deemed 
unconstitutional even if the policy has the potential to be applied in a constitutional manner 
Brockett, 472 U.S. at 502. 
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Force, 570 F. Supp. at 1028. As the court found in Force, athletic policies that group all sports 

into one category fail to recognize the unique characteristics of each sport. Id. The case before this 

Court centers around two female students on a high school swim team. R. at 4. Concerns of 

physical dominance are irrelevant in swimming because it is a non-contact sport. See Force, 570 

F. Supp. at 1028. Prohibiting biological males from female athletic teams may be warranted with 

contact sports that have a limited number of team openings, see id., but this case pertains to 

participation on a swim team. Rules of constitutional law should be shaped by the facts before the 

court. See Brockett, 472 U.S. at 502. To that end, Petitioner respectfully asks this Court to reverse 

the Fourteenth Circuit’s ruling that the NGHSAA policy abides by the Equal Protection Clause. 

II. THE NGHSAA POLICY VIOLATES TAYLOR’S CONSTITUTIONAL RIGHTS 
TO EDUCATION AND EXPRESSION BY BLOCKING TAYLOR’S ACCESS TO 
THE FULL EDUCATIONAL PROCESS AND BY PROHIBITING HER FROM 
EXPRESSING HER TRUE IDENTITY. 

 
 The Due Process Clause provides safeguards against the deprivation of life, liberty, or 

property. U.S. Const. amend. XIV, § 1. Due process is afforded when a policy applies to a small 

number of people based on their individualized circumstances. See, e.g., Bi-Metallic Inv. Co. v. 

State Bd. of Equalization, 239 U.S. 441, 445 (1915). Moreover, due process only affords 

protections to individuals who have been deprived of liberty or property interests. See Board of 

Regents v. Roth, 408 U.S. 564, 577 (1972). Property interests are defined by positive law that exists 

outside of the Constitution, see id., while liberty interests involve fundamental rights that are 

deeply rooted within history. See McDonald v. City of Chi., 561 U.S. 742, 767 (2010). Courts look 

to whether an individual had a reasonable expectation to receipt of certain benefits when analyzing 

the existence of a property interest. See Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 541 

(1985). This Court encourages a dynamic interpretation of due process rights, stating that these 

rights are shaped by existing societal ideals. See Obergefell, 576 U.S. at 671–72. As such, when a 
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court analyzes whether a liberty or property right is at stake, it must avoid placing too much 

emphasis on outdated definitions of these rights. See Roth, 408 U.S. at 571. 

A. Fundamental Rights Are a Fungible Concept Shaped by Changes in Society, 
Thus Taylor’s Right to Education Was Violated by the Policy That Excluded 
Her from the Women’s Swim Team. 

 
 A due process analysis requires determining whether the right at issue is considered 

fundamental. See Washington v. Glucksberg, 521 U.S. 702, 720 (1997). Fundamental rights are 

entitled to strict judicial scrutiny, while non-fundamental rights receive rational basis review. See 

id. Fundamental rights often overlap with one another, but a policy is subject to strict judicial 

scrutiny if that policy infringes upon a single fundamental right. See id. at 871. Due process rights 

exist on a continuum; therefore, the outer limits of these rights are difficult to define. See Planned 

Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 848 (1992).  Nevertheless, historical definitions of 

traditional rights often serve as guidelines for determining whether a fundamental right is at issue, 

but this is only part of the analysis. See id. at 721. This Court has recognized that solely relying on 

historical interpretations of rights fails to account for society’s changing ideals. See Obergefell, 

576 U.S. at 671–72. Today, the expansive right to an educational process is so ingrained in our 

society that it has developed into a fundamental right protected by the Due Process Clause. See 

Goss v. Lopez, 419 U.S. 565, 573 (1975). 

Policies that discriminate against the vulnerable transgender class violate the instrumental 

educational goal of inclusivity. See Doe v. Boyertown Area Sch. Dist., 897 F.3d 518, 529 (3rd Cir. 

2018). In Doe, the plaintiffs tried to enjoin their school district’s policy of allowing transgender 

students to use the school locker rooms that aligned with their gender-identity. Id. at 525. The court 

held that the policy was valid and necessary because it protected transgender students from 

discrimination within the educational process. Id. at 531. The court found that a critical component 



24 

of a transgender individual’s transition is being perceived in accordance with their true gender-

identity. Id. at 522. Policies preventing transgender students from associating with their true 

identity breed misconceptions that create negative educational outcomes. See id. at 529. The 

educational process is an individualized and broad concept that includes participation in 

extracurricular activities, which provide high school students opportunities for moral and social 

development. See Alback v. Odle, 531 F.2d 983, 986 (10th Cir. 1976). 

High school athletics are an integral part of the educational process. See Boyd v. Bd. of 

Dirs., 612 F. Supp. 86, 93 (E.D. Ark. 1985). In Boyd, numerous high school football players were 

suspended for the remainder of the football season after engaging in an act of protest. Id. at 89. 

One of the players alleged that his due process rights were violated when he was prohibited from 

playing the rest of the season, and the court agreed. Id. at 93. The court held that the school’s 

punishment infringed on the plaintiff’s fundamental right because competing on the football team 

was fundamental to the educational development of the suspended player. Id. The role played by 

high school athletics has expanded to the point where they are now a critical component of the 

educational process. See, e.g., J.K. ex rel. Kaplan v. Minn. Pub. Sch. (Special Sch. Dist. No. 1), 

849 F. Supp. 2d 865, 876 (D. Minn. 2011). As compared to intercollegiate athletics, high school 

sports provide greater opportunity for moral and social growth because they offer students who 

crave acceptance a sense of belonging. Compare Kaplan, 849 F. Supp. 2d at 876 (finding that 

many states consider interscholastic athletics a fundamental right), with Bowers v. Nat’l Collegiate 

Athletics Ass’n, 475 F.3d 524, 553 (3d Cir. 2007) (holding that there was no fundamental right to 

intercollegiate athletics). 

Congress created a property interest in the educational process with the passage of Title 

IX. § 1681. Title IX states that “[n]o person in the United States shall, on the basis of sex, be 
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excluded from participation in, be denied the benefits of, or be subjected to discrimination under 

any [publicly funded] education program.” § 1681(a). In addition to curtailing gender 

discrimination, Title IX also establishes a property interest in public education. See Goss, 419 U.S. 

at 572–73. In Goss, several high school students alleged that their due process rights were violated 

after receiving a ten day suspension from school. Id. at 568. This Court held that the students had 

“legitimate claims of entitlement to a public education,” so the suspension violated the students’ 

due process rights. Id. at 573, 574. Property interests are created by positive law existing outside 

of the Constitution, see id. at 572, and the extent of a property interest is determined on an 

individual basis. See id. at 575 (stating that due process analyzes the degree of detriment or loss 

suffered by a particular student). Title IX was passed a mere nine months after this Court held that 

education lacked explicit protection under the Constitution. See Rodriguez, 411 U.S. at 35, 36. 

Courts have applied a dynamic interpretation to due process rights to acknowledge that legislation 

can expand the scope of property rights. See Obergefell, 576 U.S. at 671–72. 

High schools are meant to foster an inclusive environment, yet the NGHSAA policy 

excludes Taylor from an integral component of her educational process. Transgender high school 

students are especially vulnerable to feeling isolated. See Doe, 897 F.3d at 528–29. For most of 

her life, Taylor could not even accept her own physical characteristics because they directly 

contradicted her true gender-identity. R. at 4. Once she transitioned, Taylor was finally able to 

embrace her identity, id., but she still craved acceptance from her classmates. Taylor rejoiced in 

her new identity by joining the women’s swim team, but this safe haven was taken away by the 

NGHSAA policy. R. at 6. As the court held in Doe, discrimination and “[m]istreatment of 

transgender students can exacerbate gender dysphoria” and severely inhibit a school’s goal of 

inclusivity. 897 F.3d at 529. Athletic policies that prohibit transgender students from competing 
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on teams aligning with their gender-identity deprive these students of an opportunity for inclusion 

among fellow classmates. See id. Since athletics are a critical part of an inclusive high school 

experience, see Alback, 531 F.2d at 986, the NGHSAA policy interfered with Taylor’s 

fundamental right to education. 

The NGHSAA policy infringes on Taylor’s fundamental right to education by eliminating 

her opportunity to participate on the high school swim team. The single case the lower court cites 

to support their argument that education is not a fundamental right focuses on a college education. 

R. at 12. High school experiences lay the foundation of an individual’s social development. See 

Kaplan, 849 F. Supp. 2d at 876. The right to a public education is now deeply rooted within history, 

and as such, this Court’s earlier holding that education is not a fundamental right is incompatible 

with today’s society. Contra Rodriguez, 411 U.S. at 35. By relying on a dynamic interpretation of 

the Constitution, this Court has acknowledged that historical ideals fluctuate over time. See 

Obergefell, 576 U.S. at 671–72. Taylor has a fundamental right to compete on the swim team of 

her choice because the full educational process has developed into a right deeply rooted within 

history. See Goss, 419 U.S. at 573. 

High school athletics have adapted into a fundamental right given the instrumental role 

they play in the educational process, thus the NGHSAA policy violated Taylor’s substantive due 

process rights. The lower court asserted that the policy still allowed Taylor to compete on the swim 

team aligning with her biological gender, R. at 12, but Taylor tried competing on the men’s team 

for two seasons and withstood constant ridicule during this time. R. at 17. High school students 

should not be forced into the unenviable position of deciding between tolerating constant ridicule 

and abandoning a lifelong passion. See Boyd, 612 F. Supp. at 93. As such, once the NGHSAA 

implemented the policy, Taylor was effectively barred from competing on either of her high school 
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swim teams. As the court held in Boyd, high school athletics are an integral component of 

educational development, meaning that Taylor’s participation on the women’s swim team 

amounted to a fundamental right. See id. While the court in Bowers did not consider intercollegiate 

sports a fundamental right, 475 F.3d at 553, high school athletics play a much larger role in the 

educational process compared to college athletics. See Kaplan, 849 F. Supp. at 876. For Taylor, 

someone who had spent most of her life struggling to fit in, the community environment fostered 

by high school sports plays an especially large role in her educational process. See Kaplan, 849 F. 

Supp. at 876. 

The scope of a high school student’s property interests has drastically expanded within the 

past fifty years; therefore, the NGHSAA policy also infringes upon Taylor’s property rights. 

Taylor consistently experienced high levels of distress that were especially prevalent around 

puberty. R. at 4. During this time, Taylor had difficulty fitting in with her classmates because she 

did not conform to certain gender stereotypes. R. at 17. Taylor finally found solace after 

transitioning and living a life in accordance with her true identity, R. at 4, but shortly thereafter, 

the NGHSAA enacted a policy that created a roadblock in Taylor’s path to inclusion. R. at 5. This 

policy infringes on Taylor’s due process rights because Title IX created a property interest in 

publicly funded education programs. § 1681(a). Since property interests are created from sources 

outside of the Constitution, legislative history reflects the recent expansion of property interests. 

See Goss, 419 U.S. at 572–73. Positive law provides high school students the right to a free public 

education. See, e.g., id. The scope of property rights varies from person to person, and since 

competing on the women’s swim team is instrumental to Taylor’s personal educational process, 

the NGHSAA policy deprives Taylor of her property rights. See id. 
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B. The NGHSAA’s Policy Violates Due Process Because It Invades Taylor’s 
Fundamental Right to Personal Expression. 

 
Due process affords individuals a barrier against government intervention on personal 

liberty rights. See Casey, 505 U.S. at 847. These rights extend to an individual’s expression of 

their identity and beliefs. See Obergefell, 576 U.S. at 652. Moreover, the scope of personal liberty 

rights exists on a continuum to acknowledge that historical trends need not be followed today. See 

Casey, 505 U.S. at 847. The Due Process Clause grants individuals the right to express themselves 

within the confines of socially acceptable behavior without fear of government intervention. See 

Lawrence, 539 U.S. at 578. 

An individual’s right to express their identity is a critical component of due process. See 

Obergefell, 576 U.S. at 652. Obergefell involved numerous plaintiffs alleging that their due 

process rights were violated by state laws prohibiting same-sex marriage. Id. at 654. This Court 

discussed the historical hardships endured by gay and lesbian individuals, stating that members of 

this class have lacked a dignified identity throughout history. Id. at 660. As a result, when 

determining whether something constitutes a fundamental right, this Court stated that we must 

learn from our history “without allowing the past alone to rule the present.” Id. at 664. In a ruling 

that contradicted historical trends, this Court held that same-sex couples have a fundamental right 

to marriage, explaining that the writers of the Fourteenth Amendment intentionally left liberty’s 

scope undefined. Id. at 664, 665. 

Due process prohibits the government from intervening on an individual’s lawful 

expression of their identity. See Lawrence, 539 U.S. at 578. The male plaintiffs in Lawrence were 

arrested after police officers witnessed them engaging in a sexual act. Id. at 563. This Court held 

that the arrest violated the plaintiffs’ due process rights because history cannot serve as the sole 

determinant for the scope of liberty rights. Id. at 579. This Court stated that “[a]s the Constitution 
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endures, persons in every generation can invoke its principles in their own search for greater 

freedom.” Id. While an individual’s right to express their identity faces some constraints, the 

government cannot infringe this right merely by citing hypothetical concerns from other members 

of society. See Virginia, 518 U.S. at 516. Since there is no absolute constitutional right to privacy, 

courts have frequently found that the liberty right to express one’s true identity outweighs privacy 

concerns based on speculation and conjecture. See, e.g., Whitaker by Whitaker v. Kenosha Unified 

Sch. Dist. No. 1 Bd. of Educ., 858 F.3d 1034, 1039 (7th Cir. 2017). In Whitaker, the court held that 

a high school’s policy prohibiting a transgender male student from using the male restrooms 

violated this student’s constitutional rights. 858 F.3d at 1052. The school attempted to justify the 

policy by stating that a transgender student’s presence in the bathroom could violate other students’ 

privacy rights, but the court shot this argument down by explaining that a transgender student 

poses no more risk than overly curious students in a restroom setting. Id. 

The NGHSAA policy violates Taylor’s rights under the Due Process Clause because the 

policy impedes Taylor’s ability to live in accordance with her true identity. For most of her life, 

Taylor has known that she was born to swim. R. at 4. Taylor has been swimming since childhood, 

id., and this sport has become intertwined with her identity. Taylor’s liberty right was infringed 

when she was forbidden from competing on the women’s high school team. See Obergefell, 576 

U.S. at 664. As held in Obergefell, the writers of the Due Process Clause “did not presume to know 

the extent of freedom in all of its dimensions.” Id. While Taylor’s right to compete on the team 

that aligns with her true identity is not explicitly stated within the Constitution, the concept of 

liberty continues to expand and take on new meaning. See id. Taylor’s identity is bound up with 

swimming. R. at 4. Since the NGHSAA policy prohibits Taylor from competing on the swim team 
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that aligns with her gender-identity, R. at 5, the policy violates Taylor’s fundamental right to 

express her true identity. See Obergefell, 576 U.S. at 664. 

 Hypothetical concerns over students’ privacy rights do not outweigh Taylor’s right to 

express her true identity. Taylor spent four months on the women’s swim team without causing a 

single privacy complaint from her teammates. R. at 5. The lower court fears that Taylor’s inclusion 

on the women’s swim team will violate her teammates’ privacy rights, R. at 12, but these are purely 

hypothetical fears. As shown in Whitaker, where the court struck down a policy that prohibited 

transgender students from using restrooms aligning with their gender-identity based on 

hypothetical concerns, privacy interests must be assessed in light of the facts to determine if a 

policy’s justification is genuine. 858 F.3d at 1052. Moreover, there is no absolute constitutional 

right to privacy. See Doe, 897 F.3d at 528. By prohibiting Taylor from competing on the women’s 

swim team, the NGHSAA policy is forbidding Taylor from expressing her true identity, which 

comes with serious consequences that far outweigh hypothetical concerns of students’ privacy. See 

Lawrence, 539 U.S. at 578. Since the NGHSAA policy violates Taylor’s fundamental right to 

education and to express her true identity, Petitioner respectfully asks this Court to reverse the 

Fourteenth Circuit’s ruling that the policy abides by the Due Process Clause. 

CONCLUSION 

For the foregoing reasons, this Honorable Court should REVERSE the Fourteenth Circuit’s 

ruling as to the constitutionality of the NGHSAA policy. 

 
     Respectfully submitted,  

 
             TEAM 1 

       Attorneys for Petitioner 
 

                                 September 28, 2020 
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APPENDIX 

The Fair Opportunity for Women Athletes policy 

The relevant parts of the policy read as follows: 

(1)  “Interscholastic and intramural club athletic teams or sports that are sponsored by a public 

primary or secondary school or institution whose students or teams compete in the North Greene 

High School Athletic Association shall be “expressly designated as one (1) of the following based 

on biological sex: (a) Males, men, or boys; (b) Females, women, or girls; or (c) Coed or mixed.” 

(2)  “Athletic teams or sports designated for females, women, or girls shall not be open to students 

who are biologically male.” 


