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Questions Presented 

1. Whether North Greene High School Athletic Association’s policy prohibiting female 

transgender athletes from trying out and participating on the teams of their identified 

gender, even after transitioning, violates the Fourteenth Amendment’s Equal Protection 

Clause?  

2. Whether North Greene High School Athletic Association’s policy infringes upon 

Taylor’s, and other transgender students’, Fourteenth Amendment Due Process rights? 
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Statement of the Case 
A. Statement of the Record 

 
 This appeal arises from the Fourteenth Circuit's reversal of the district court's affirmance 

of Taylor Powell’s Motion for Summary Judgment. Taylor Powell, a transgender high school 

athlete, was denied an opportunity to participate on the women’s swim team, due to a policy 

enacted by the North Greene High School Athletic Association (NGHSAA), forbidding such 

participation. In the district court, Ms. Powell sought a declaratory judgment as well as both 

preliminary and permanent injunctions to prevent enforcement of the policy. The district court 

affirmed Powell’s Motion for Summary Judgment and denied NGHSAAs Motion for Summary 

Judgment. On appeal, the Fourteenth Circuit reversed the decision, and instead granted summary 

judgment in favor of the defendant. This appeal was then timely filed, and this Court granted 

certiorari to determine the constitutionality of the NGHSAA’s policy.  

B. Statement of the Facts 
  

 Taylor Powell says she has known two things for most of her life: “I am a girl, and I was 

born to swim.”1 But prior to embracing her female identity, for as long as Taylor could 

remember, she struggled with her biological birth sex.2 She began to experience debilitating 

levels of distress at puberty because of this struggle.3 After being diagnosed with gender 

dysphoria, she identified as transgender and began to embrace her “true identity.”4 She describes 

her life now as a female as her “happiest moments.”5  

 
1 Record 4.  
2 Id.  
3 Id.  
4 Id.  
5 Id.  
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 In a brave act, Taylor told North Greene High School that she was transgender and 

currently transitioning to her identified female self.6 She requested that she be treated as a female 

student and provided the principal information from the National Association for Transgender 

Athletes (NATA), a group committed to providing transgender student-athletes equal 

opportunities to participate in athletic programs.7 This information provided the benefits to a 

transgender athlete being allowed to compete in accordance with their gender identity.8 

 Persuaded by Taylor and NATA, the school allowed Taylor to try out for the women’s 

swim team during the fall of 2019.9 But some were not as persuaded. One particular student, 

Brittany Miller, heard stories from a high school a state over that allowed transgender athletes to 

participate on female sports.10 Two transgender athletes subsequently won the state 

championship in track.11 Shortly after being allowed to try out, Taylor made the team and swam 

the butterfly and backstroke events, regularly beating Brittany by several seconds.12 By the end 

of the season, Taylor finished first in the conference meet, with Brittany finishing second.13 With 

this success, Taylor qualified for the state championships—although there is nothing in the 

record to indicate she did anything but compete—and the season ended.14  

 Unfortunately for Taylor, her success in the pool caught the attention of students, parents, 

and coaches in the area.15 After the season ended, these individuals petitioned for the North 

 
6 Id.  
7 Id.  
8 Id.  
9 Id.  
10 Id.  
11 Id.  
12 Id. at 4-5.  
13 Id. at 5.  
14 See id.  
15 Id.  
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Greene High School Athletic Association (NGHSAA) to change its rules to forbid transgender 

athletes from participating on the teams of their identified gender.16  

 In response, the NGHSAA Board voted to enact the Fair Opportunity for Women 

Athletes policy (“the policy”).17 The policy read: 

(1) Interscholastic and intramural club athletic teams or sports that are sponsored 
by a public primary or secondary school or institution whose students or teams 
compete in the North Greene High School Athletic Association shall be expressly 
designated as one (1) of the following based on biological sex: (a) Males, men, or 
boys; (b) Females, women, or girls; or (c) Coed or mixed. 
 
(2) Athletic teams or sports designated for females, women, or girls shall not be 
open to students who are biologically male.18 
 

Instead of citing scientific authority between transgender females and cisgender females, 

the Board relied on differences between males and females. The Board stated that the 

policy is premised on the fact that there are “inherent, physiological differences between 

males and females” that “result in different athletic capabilities.”19 Further the policy 

aims to “preserve for biologically female athletes the significant gains made over the past 

several decades to afford them greater opportunities to compete on an even playing field 

with men.”20 

 Following the policy’s implementation, Taylor was effectively kicked off the 

swim team by the coach and principal.21 In response, Taylor filed a complaint against the 

NGHSAA in the United States District Court for the Eastern District of North Greene 

 
16 Id.  
17 Id.  
18 Id.  
19 See id.  
20 Id. 
21 Id. at 6.  
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seeking declaratory and injunctive relief and asserting violations under the Fourteenth 

Amendment’s Equal Protection and Due Process Clauses.22  

 The District Court granted Taylor a preliminary injunction and a motion for 

summary judgment after concluding that the policy was unconstitutional.23 The 

NGHSAA appealed and the Fourteenth Circuit reversed the District Court decision.24 

Standard of Review 
 

 The standard of review is not in dispute in this case. Findings of fact and conclusions of 

law by the district court are to be reviewed de novo.25  

 A party moving for Summary Judgment must show that there is “no genuine dispute as to 

any material fact and [that they are] entitled to judgment as a matter of law.”26 When assessing 

whether to grant or deny a Motion for Summary Judgment, the Court “must view all the 

evidence and all factual inferences reasonably drawn from the evidence in the light most 

favorable to the nonmoving party.”27 The Court reviews whether to grant or deny a Motion for 

Summary Judgment de novo, using “the same legal standard used by the district court.”28 

 

 

 

 

 
22 Id.  
23 Id.; see also Powell v. North Greene State High School Athletic Ass’n, 2020 WL 12345, at *6 
(E.D.N.G. 2020)).  
24 Id. at 6.  
25 Estate of Brennan ex rel. Britton v. Church of Scientology Flag Service Org., Inc., 645 F.3d 
1267, 1272 (11th Cir. 2011).  
26 Fed.R.Civ.P. 56(a).  
27 St. Charles Foods, Inc. v. America’s Favorite Chicken Co., 198 F.3d 815, 819 (11th Cir. 
1999).  
28 Timmons v. White, 314 F.3d 1229, 1232 (10th Cir. 2003).  
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Summary of the Argument 
 

The North Greene High School Athletic Association’s (NGHSAA) policy of banning 

transgender female students from trying out and participating on the teams of their identified 

gender violates the Equal Protection Clause of the Fourteenth Amendment. Using the four-part 

test established for determining if a quasi-suspect class exists, transgender individuals are afforded 

intermediate scrutiny. Also, NGHSAA’s policy necessarily discriminates against sex, a 

classification that is already afforded intermediate scrutiny. The NGHSAA’s policy is therefore 

unconstitutional under the Equal Protection Clause unless the government can show that its policy 

is substantially related to a sufficient government interest. But it cannot make such a showing. 

Banning transgender female athletes from trying out or participating on the female teams is not 

substantially related because the government does not rely on, nor is there any, scientific evidence 

that shows transgender athletes are at a physical advantage over female athletes. 

NGHSAA’s policy also infringes upon Taylor’s, and other transgender students’, right to 

liberty and privacy under the Due Process clause of the Fourteenth Amendment. Taylor, and other 

transgender students’ right to compete on sports teams in accordance with their identified gender 

is a fundamental right under the Due Process Clause of the Fourteenth Amendment. Forbidding 

transgender students from competing on sports teams that align with their identified gender greatly 

implicates their right to liberty and privacy under the Fourteenth Amendment. Furthermore, the 

NGHSAA policy implicates Taylor and other transgender students’ right to liberty and privacy 

because they are not allowed to fully participate in educational and athletic programs. Under a 

strict scrutiny analysis, the state is unable to justify its deprivation of the right of transgender 

students to participate on sports teams that align with their identified gender. Therefore, the North 
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Greene High School Athletic Association’s policy infringes upon Taylor’s, and other transgender 

students’, Fourteenth Amendment Due Process rights. 

Argument 
I. North Greene High School Athletic Association’s policy infringes upon Taylor’s, 

and other transgender students’, rights under the Fourteenth Amendment’s Equal 
Protection Clause.  
 

 The Equal Protection Clause of the Fourteenth Amendment states that no state shall 

“deny to any person within its jurisdiction the equal protection of the laws.”29 This is essentially 

a command that all persons similarly situated be treated alike.30 Section 5 of the Amendment 

allows Congress to enforce this requirement.31 If, however, Congress decides not to do so, the 

courts must determine whether the state legislation denies equal protection.32 To make this 

decision, courts must first determine the proper level of judicial scrutiny: strict, intermediate, or 

rational basis.33  

 Although Taylor Powell is afforded intermediate scrutiny under an equal protection 

analysis, an overview of all three levels is necessary. Under rational basis review, state 

“legislation is presumed to be valid and will be sustained if the classification drawn by the statute 

is rationally related to a legitimate state interest.”34 Conversely, heightened scrutiny applies when 

the classifications impermissibly interfere with a fundamental right or operates at a disadvantage 

 
29 U.S. Const. amend. XIV, § 1. 
30 City of Cleburne, Tex. v. Cleburne Living Ctr., 473 U.S. 432, 439 (1985) (citing Plyler v. Doe, 
457 U.S. 202, 216 (1982)).  
31 Id. at 439.  
32 Id. at 439-40.  
33 Grimm v. Gloucester Cnty. Sch. Bd., No. 19-1952, 2020 WL 5034430, at *13 (4th Cir. Aug. 
26, 2020); see also Kevin M. Barry et al., A Bare Desire to Harm: Transgender People and the 
Equal Protection Clause, 57 B.C. L. Rev. 507, 541 (2016).  
34 Cleburne, 473 U.S. at 440.  
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for a suspect class.35 Unlike rational basis scrutiny, intermediate scrutiny applies to quasi-suspect 

classifications and will only survive a challenge if they are substantially related to a legitimate 

government interest.36 Strict scrutiny applies to suspect classifications and the state’s legislation 

must be “narrowly tailored to further a compelling governmental interest.”37 Classifications 

deserving strict scrutiny are those based on race, alienage, and national origin.38   

 Taylor Powell first argues that transgender individuals are afforded intermediate scrutiny 

under an equal protection analysis, and that the North Greene High School Athletic Association’s 

policy banning transgender athletes from participating on the teams of their identified gender is 

not substantially related to a legitimate governmental interest. She then argues that, even if 

transgender individuals somehow do not receive intermediate scrutiny, the policy still fails under 

a meaningful rational basis analysis.  

a. Taylor and other transgender individuals are afforded intermediate scrutiny.  
 

 For two reasons, transgender individuals clearly fall under the quasi-suspect classification 

test. As one district court has put it, “one would be hard-pressed to identify a class of people 

more discriminated against historically or otherwise more deserving of the application of 

heightened scrutiny when singled out for adverse treatment, than transgender people.”39  

 

 

 

 
35 Mass. Bd. of Ret. v. Murgia, 427 U.S. 307, 312 (1976).  
36 See Grimm, 2020 WL 5034430, at *14; see also Mills v. Habluetzel, 456 U.S. 91, 99 (1982).  
37 Shaw v. Reno, 509 U.S. 630, 643 (1993).  
38 Cleburne, 473 U.S. at 440.  
39 Flack v. Wis. Dept. of Health Servs., 328 F.Supp.3d 931, 953 (W.D. Wis. 2018).  



 8 

i. Taylor and other transgender individuals represent a quasi-suspect 
class and are thus afforded intermediate scrutiny.  
 

 Transgender individuals themselves represent a quasi-suspect class. Many district courts 

have agreed,40 and two circuits have followed suit.41 Most recently, the Fourth Circuit held that 

“it is apparent that transgender persons constitute a quasi-suspect class.”42 In fact, only one 

United States Court of Appeals case deciding that transgender individuals do not classify as a 

quasi-suspect class remains good law, although that case relied on since overruled authority.43 

 To determine if a class constitutes a quasi-suspect class, courts have applied a four-factor 

test.44 First, has the class historically been subject to discrimination?45 Second, does the class 

have “defining characteristic that bears a relation to its ability to perform or contribute to 

 
40 See Stone v. Trump, 400 F.Supp.3d 317, 355 (D. Md. 2019) (applying heightened scrutiny 
application to transgender individuals in the military); F.V. v. Barron, 286 F. Supp. 3d 1131, 
1145 (D. Idaho 2018) (concluding that transgender individuals are afforded intermediate scrutiny 
because they are a quasi-suspect class); Flack, 328 F. Supp. 3d at 952-53 (explaining in a ruling 
on a preliminary injunction why heightened scrutiny would likely apply to transgender persons); 
Evancho v. Pine–Richland Sch. Dist., 237 F. Supp. 3d 267, 288 (W.D. Pa. 2017) (holding that 
transgender people are afforded heightened scrutiny because they are a quasi-suspect class); Bd. 
of Educ. of the Highland Local Sch. Dist. v. U.S. Dep't of Educ., 208 F. Supp. 3d 850, 874 (S.D. 
Ohio 2016) (same); Adkins v. City of New York, 143 F. Supp. 3d 134, 140 (S.D.N.Y. 2015) 
(same); Norsworthy v. Beard, 87 F. Supp. 3d 1104, 1119 (N.D. Cal. 2015) (same).  
41 Grimm, 2020 WL 5034430, at *16; Karnoski v. Trump, 926 F.3d 1180, 1200 (9th Cir. 2019).   
42 Grimm, 2020 WL 5034430, at *16.  
43 Grimm, 2020 WL 5034430, at *16 (citing Brown v. Zavaras, 63 F.3d 967, 971 (10th Cir. 
1995) (“noting that ‘[r]ecent research concluding that sexual identity may be biological suggests 
reevaluation of [Holloway v. Arthur Andersen & Co., 566 F.2d 659 (9th Cir. 1977),]’ but 
following it regardless because the plaintiff's allegations were ‘too conclusory to allow proper 
analysis’”)).  
44 Id.; see Frontiero v. Richardson, 411 U.S. 677, 684-88 (1973) (plurality opinion) (analyzing 
factors and concluding that classifications based on sex are subject to heightened scrutiny); see 
also Barry, 57 B.C. L. Rev. at 551 n.284 (citing Letter from Eric H. Holder, Jr., U.S. Attorney 
Gen., to John A. Boehner, Speaker, U.S. House of Representatives, regarding the Defense of 
Marriage Act 5 (Feb. 23, 2011), http://www.justice.gov/opa/pr/letter-attorney-general-congress-
litigation-involving-defense-marriage-act).  
45 Id. at 16; Bowen v. Gilliard, 483 U.S. 587, 602 (1987). 



 9 

society”?46 Third, is the class “defined as a discrete group by obvious, immutable, or 

distinguishing characteristics”?47 Lastly, is the class a minority lacking political power?48  

 Historically, transgender individuals have been subjected to a great deal of discrimination 

in both the law and life. The Connecticut Supreme Court, for example, noted that transgender 

people “are hated, quite irrationally, for what they are.”49 Further, “[t]he ‘bigotry and hatred’ that 

transgender people have faced ‘are akin to, and, in certain respects, perhaps even more severe 

than, those confronted by some groups that have been accorded heightened judicial 

protection.’”50 Unfortunately, this discrimination is not a thing of the past. It was not until June 

of this year, for example, that this Court held that Title VII of the Civil Rights Act 1964 extends 

protections to transgender individuals for the purpose of employment discrimination.51  

 However, Title VII is just one protection—many more are still not afforded. Comporting 

with the level of bigoty and hate detailed by the Connecticut Supreme Court, Congress explicitly 

excluded transgender individuals from federal civil rights laws.52 Congress excluded 

“transvestism” from the definition of “handicap” under the Fair Housing Act (1988);53 excluded 

 
46 Id.; Cleburne, 473 U.S. at 440-41.  
47 Id.; Bowen, 483 U.S. at 602.  
48 Id.; Bowen, 483 U.S. at 602.  
49 Kerrigan v. Comm’r of Pub. Health, 957 A.2d 407, 446 (Conn. 2008).  
50 Kevin M. Barry et al., A Bare Desire to Harm: Transgender People and the Equal Protection 
Clause, 57 B.C. L. Rev. 507, 556 (2016) (quoting Kerrigan, 957 A.2d at 446).  
51 Bostock v. Clayton Cnty., Ga., 140 S.Ct. 1731, 1743 (2020).  
52 Barry, 57 B.C. L. Rev. at 556.  
53 Id. 557. “Transvestism" is categorized in Specific Diagnostic and Statistical Manual of Mental 
Disorders, Fifth Edition (DSM-5) criteria. A diagnosis requires, among other things, (1) 
“repeated[] and intense[] arous[al] by cross-dressing; arousal is expressed in fantasies, intense 
urges, or behaviors” and (2) “These fantasies, intense urges, or behaviors cause significant 
distress or impair functioning at work, in social situations, or in other important areas.” George 
R. Brown, MD, Transvestic Disorder, Merck Manual: Professional Version (July 2019) 
(available at https://www.merckmanuals.com/professional/psychiatric-disorders/sexuality,-
gender-dysphoria,-and-paraphilias/transvestic-disorder).  
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“coverage of medical conditions associated with transgender people,” such as gender identity 

disorder, from the Americans with Disabilities Act (ADA) (1990);54 and the same from an 

amendment to the Rehabilitation Act of 1973 (1991) (thereby taking away civil rights protections 

already afforded to transgender individuals in the original Act).55 Most recently, Congress passed 

the ADA Amendments Act (ADAAA) (2008), that maintained the transgender exclusions, while 

expanding the definition of disability under the original Act.56 Even beyond Congressional acts, 

transgender individuals still face discrimination elsewhere. For example, transgender individuals 

were briefly permitted to enter the military under the Obama administration, although the actual 

policy never took effect.57 The policy changed when President Trump issued a Presidential 

Memorandum reversing the Obama-era policy, indefinitely extending a ban on transgender 

individuals entering the military.58 President Trump’s memo also authorized the military to 

discharge transgender service members from the armed forces.59  

 Outside of the law, life has been historically more difficult for transgender individuals 

because of discrimination towards their gender identity. And like in law, this pattern of 

discrimination still continues today. For example, transgender individuals frequently experience 

discrimination when accessing health care, whether through harassment, violence, or denial of 

 
54 Id. at 533, 557.  
55 Id. at 557.   
56 Id.; 42 U.S.C. §§ 12101-12213 (2012)).  
57 Presidential Memorandum for the Secretary of Defense and the Secretary of Homeland 
Security (Aug. 25, 2017), https://www.whitehouse.gov/presidential-actions/presidential-
memorandum-secretary-defense-secretary-homeland-security/; see also Memorandum for the 
President, Military Service by Transgender Individuals, 2 (Feb. 22, 2019), 
https://media.defense.gov/2018/Mar/23/2001894037/-1/-1/0/MILITARY-SERVICE-BY-
TRANSGENDER-INDIVIDUALS.PDF (concluding that there are “substantial risks associated 
with allowing . . . individuals with a history or diagnosis of gender dysphoria . . .” to join or 
remain in the military).  
58 Id.; see also Doe 1 v. Trump, 275 F.Supp.3d 167, 175 (D.D.C. 2017).  
59 Id.  
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service.60 Nineteen percent of individuals who identify as transgender report being denied care 

due to their transgender or gender non-conforming status, while twenty-eight percent report 

being verbally harassed in a medical setting.61 In the realm of employment, ninety percent of 

transgender individuals either experience harassment or mistreatment at work due to being 

transgender, or took actions to avoid it such as hiding their true identity.62 In 2011, twenty-six 

percent of transgender individuals reported being physically assaulted and ten percent reported 

being sexually assaulted as a result of anti-transgender bias.63 And finally, although not 

exhaustively, transgender individuals are nearly four times as likely as the general population to 

have an income under $10,000 per year.64   

 The second consideration in a quasi-suspect analysis considers whether being transgender 

inhibits an individual's ability to contribute to society.65 The Court differentiates characteristics 

such as sex and illegitimacy—which bears no relation to ability to perform or contribute to 

society—from characteristics such as intellectual and physical disabilities, which are more 

 
60 See Jaime M. Grant et al., National Transgender Discrimination Survey: Report on Health and 
Health Care (Oct. 2010), https://cancer-network.org/wp-
content/uploads/2017/02/National_Transgender_Discrimination_Survey_Report_on_health_and
_health_care.pdf.  
61 Id. at 5, 6.  
62 Jaime M. Grant et al., Injustice at Every Turn: A Report of the National Transgender 
Discrimination Survey, National Center for Transgender Equality and National Gay and Lesbian 
Task Force 51 (2011) 
(https://transequality.org/sites/default/files/docs/resources/NTDS_Report.pdf); see also Barry, 57 
B.C. L. Rev. at 552.  
63 Violence Against Trans People, Amnesty International (2016) (available at 
https://www.amnestyusa.org/pdfs/toolkit_transviolence.pdf).  
64 Injustice at 51.  
65 See Cleburne, 473 U.S. at 440-41.  
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relevant to the interests of the state.66 Here, transgender individuals are not inhibited in their 

ability to contribute to society, and align more with sex and illegitimacy.  

 While it is true that some transgender individuals experience gender dysphoria,67 “this is 

the product of a long history of persecution forcing transgender people to live as those who they 

are not.”68 But saying that transgender individuals cannot contribute to society because of 

dysphoria is akin to saying that women who suffer from “imposter syndrome” cannot contribute 

to society.69 Similar to gender dysphoria, imposter syndrome stems from “[c]ertain early family 

dynamics and later introjection of societal sex-role stereotyping.”70 For some women, this causes 

severe distress in their lives, particularly as they become more and more successful.71 Yet, even 

after centuries of sex stereotyping, women are still highly productive members of society. 

Further, there is a scientific consensus that treatment for gender dysphoria “includes allowing 

transgender individuals to live in accordance with their gender identity.”72 As the court in Adkins 

v. City of New York, 143 F. Supp. 3d 134, 139 (S.D.N.Y. 2015), stated, there is no known “data 

or argument suggesting that a transgender person, simply by virtue of transgender status, is any 

less productive than any other member of society” despite gender dysphoria. Perhaps the Fourth 

 
66 Id. at 441-42. 
67 Gender dysphoria “occurs when a person feels deep discomfort and distress about the gender 
they were born with because it does not match their gender identity.” Medical Encyclopedia, 
MedlinePlus, https://medlineplus.gov/ency/article/001527.htm (last visited September 19, 2020).  
68 Adkins, 143 F. Supp. 3d at 139.  
69 See Pauline Rose Clance & Suzanne Imes, The Imposter Phenomenon in High Achieving 
Women: Dynamics and Therapeutic Intervention, Psychotherapy Theory, Research and Practice 
Volume 15, #3 (1978).  
70 Id. at 1.  
71 Id. at 3.  
72 Record 4.  
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Circuit in Grimm v. Gloucester Cnty. Sch. Bd., No. 19-1952, 2020 WL 5034430, at *17 (4th Cir. 

Aug. 26, 2020) (internal citations omitted) said it best:   

Seventeen of our foremost medical, mental health, and public health organizations 
agree that being transgender “implies no impairment in judgment, stability, 
reliability, or general social or vocational capabilities.” Although some 
transgender individuals experience gender dysphoria, and that could cause some 
level of impairment, not all transgender persons have gender dysphoria, and 
gender dysphoria is treatable. “Importantly, ‘transgender’ and ‘impairment’ are 
not synonymous.”  

 Turning to the third factor, which considers whether “obvious, immutable, or 

distinguishing characteristics that define them as a discrete group . . . .”73 “Immutable” refers to 

“characteristic[s] determined solely by the accident of birth,” not by “individual 

responsibility.”74 This consideration is important because putting burdens on individuals who do 

not choose their discriminated characteristic “would seem to violate the basic concept of our 

system that legal burdens should bear some relationship to individual responsibility.”75 Further, 

another consideration is the “relative ease or difficulty with which a trait can be changed” 

because it determines whether the person voluntarily subjected themselves to discrimination.76  

 Being transgender is not a choice—gender identity is formulated at a young age for most 

people.77 In fact, identifying as transgender is just as natural and immutable as being cisgender.78 

Dr. Joshua D. Safer, executive director of the Center for Transgender Medicine and Surgery at 

Mount Sinai Health System in New York and president of the United States Professional 

 
73 Bowen, 483 U.S. at 602.  
74 Barry, 57 B.C. L. Rev. at 559 (quoting Frontiero v. Richardson, 411 U.S. 677, 686 (1973) 
(plurality opinion)).  
75 Id. (quoting Frontiero, 411 U.S. at 686 (plurality opinion)).  
76 Id. (quoting Dean v. District of Columbia, 653 A.2d 307, 346 (D.C. 1995) (Ferren, J., 
concurring in part and dissenting in part), abrogated by Obergefell v. Hodges, 576 U.S. 644 
(2015)).  
77 Grimm, 2020 WL 5034430, at *18.  
78 Id.  
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Association of Transgender Health, affirmed that “[t]he idea that a person’s sex is determined by 

their anatomy at birth is not true, and we’ve known that it’s not true for decades.”79 

 The last consideration is whether transgender individuals lack political power. 

Transgender individuals represent the quintessential example of a minority lacking political 

power. They make up only 0.6 percent of the adult population in the United States and are 

underrepresented in every branch of government.80 In the judicial context, it was not until 2010 

that the first group of openly transgender judges presided over chambers in state courts, and 

currently, there are no open transgender federal judges.81 Additionally, in 2017, nine transgender 

individuals were elected to state and municipal offices around the country, “more than doubling 

the total number of transgender individuals in any elected office across the country.”82 There 

have never been any openly transgender members of Congress nor any serving transgender 

presidents.83 Therefore, due to a stark lack of representation, it is very difficult for transgender 

individuals to get the attention of lawmakers—something evident in the historical analysis of 

transgender discrimination.  

 Because of current and historical discrimination, meaningful contributions to society, 

gender identities from a young age, and lack of political power, transgender individuals are a 

quasi-suspect class afforded heightened scrutiny under an equal protection analysis. Also, 

 
79 Denise Grady, Anatomy Does Not Determine Gender, Experts Say, New York Times (Oct. 22, 
2018), https://www.nytimes.com/2018/10/22/health/transgender-trump-biology.html.  
80 Grimm, 2020 WL 5034430, at *18.  
81 Id. (citing First Two Openly Transgender Judges in the U.S. Appointed Last Month, Women's 
Law Project (Dec. 7, 2010), https://www.womenslawproject.org/2010/12/07/first-two-openly-
transgender-judges-in-the-u-s-appointed-last-month/).  
82 Grimm, 2020 WL 5034430, at *18. 
83 Barry, 57 B.C. L. Rev. at 564.  
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because this Court has already outlined sex as a suspect class deserving heightened scrutiny, 

transgender individuals also fall under that precedent. 

ii. Taylor and other transgender individuals are also afforded 
intermediate scrutiny because classifications based on transgender 
status are necessarily based on sex.  
 

 Separately, transgender individuals fall under the scope of heightened scrutiny because 

such classifications “punish transgender persons for gender non-conformity, thereby relying on 

sex stereotypes”—a classification already afforded heightened scrutiny.84 Numerous district 

courts have held the same, 85 and the Seventh,86 Eleventh,87 and now Fourth88 circuits have held 

that a restriction based on the sex listed on a student’s birth certificate necessarily rests on a sex 

classification. The Sixth Circuit held similarly when it stated that a transgender plaintiff had 

made a valid claim under both Title VII pursuant to sex stereotyping as well as a valid claim 

 
84 Grimm, 2020 WL 5034430, at *14; Cleburne, 473 U.S. at 440 (stating that “[l]egislative 
classifications based on gender also call for a heightened standard of review”).  
85 See Hecox v. Little, No. 1:20-cv-00184-DCN, 2020 WL 4760138, at *27 (D. Idaho Aug. 17, 
2020) (holding that heightened scrutiny applies to transgender athlete based on sex classification 
for the purposes of preliminary injunction); F.V. v. Barron, 286 F. Supp. 3d 1131, 1144 (D. 
Idaho 2018) (“to conclude discrimination based on gender identity or transsexual status is not 
discrimination based on sex is to depart from advanced medical understanding in favor of archaic 
reasoning”); Norsworthy v. Beard, 87 F.Supp.3d 1104, 1119 (N.D. Cal. 2015); Fabian v. Hosp. 
of Cent. Conn., 172 F. Supp. 3d 509, 527 (D. Conn. 2016); Wilson v. Phoenix House, No. 10 Civ. 
7364(DLC), 2011 WL 3273179, at *3, 5 (S.D.N.Y. Aug. 1, 2011) (granting plaintiff’s injunctive 
relief pursuant to § 1983 after she alleged discrimination “against her on the basis of sex or 
sexual orientation in violation of the Equal Protection Clause”); Lopez v. River Oaks Imaging & 
Diagnostic Grp., Inc., 542 F. Supp. 2d 653, 660 (S.D. Tex. 2008).  
86 Whitaker By Whitaker v. Kenosha Unified School District No. 1 Board of Education, 858 F.3d 
1034, 1051 (7th Cir. 2017) (holding that school district’s restroom policy was subject to 
heightened scrutiny for transgender students).   
87 Glenn v. Brumby, 663 F.3d 1312, 1317 (11th Cir. 2011); see also Adams by and through 
Kasper v. Sch. Bd. of St. Johns Cnty., 968 F.3d 1286, 1296 (11th Cir. 2020) (quoting Glenn, 
saying “discrimination against a transgender individual because of [his or] her gender-
nonconformity is sex discrimination, whether it's described as being on the basis of sex or 
gender” (internal quotations omitted)).  
88 Grimm, 2020 WL 5034430, at *14.  
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under § 1983 pursuant the Equal Protection clause.89 Also, courts have applied this same 

reasoning and found that transgender individuals can state claims based on sex under the Gender 

Motivated Violence Act,90 as well as the Equal Credit Opportunity Act.91  

 Until recently, an analysis suggesting that discrimination against transgender individuals 

was based on sex would stem from this Court’s analysis in Price Waterhouse v. Hopkins, 490 

U.S. 228 (1989). There this Court held that Title VII prohibits discrimination based on sex and 

“sex stereotypes” (i.e., how men and women should express themselves).92 The Eleventh Circuit, 

for example, cited Price Waterhouse to hold that “discriminating against someone on the basis of 

his or her gender non-conformity constitutes sex-based discrimination under the Equal Protection 

Clause.”93 According to the court, a transgender individual is defined as transgender precisely 

because their “behavior transgresses gender stereotypes.”94 

 But just this past term, this Court held that Title VII protections against sex-based 

discrimination extended to transgender individuals.95 Without citing Price Waterhouse, the Court 

relied simply on the fact that discriminating against a transgender person is necessarily referring 

to the individual’s sex “to determine incongruence between sex and gender, making sex a but-for 

 
89 Smith v. City of Salem, 378 F.3d 566, 572, 577 (6th Cir. 2004) (stating that plaintiff’s “sex 
discrimination claim so thoroughly and obviously sounds in a constitutional claim of equal 
protection”); see also Barnes v. City of Cincinnati, 401 F.3d 729, 737 (6th Cir. 2005); see also 
Roberts v. Clark Cty. Sch. Dist., 215 F. Supp. 3d 1001, 1014 (D. Nev. 2016); E.E.O.C. v. R.G. & 
G.R. Harris Funeral Homes, Inc., 100 F. Supp. 3d 594, 603 (E.D. Mich. 2015); Schroer v. 
Billington, 577 F. Supp. 2d 293, 305 (D.D.C. 2008).  
90 Barry, 57 B.C. L. Rev. at 571 n.421 (citing Schwenk v. Hartford, 204 F.3d 1187, 1200 (9th 
Cir. 2000)). 
91 Id. (citing Rosa v. Park W. Bank & Trust Co., 214 F.3d 213, 215-16 (1st Cir. 2000)).  
92 Id. at 251 
93 Glenn, 663 F.3d 1316. 
94 Id.  
95 Bostock v. Clayton Cnty., Ga., 140 S.Ct. 1731, 1743 (2020).  
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cause for the discriminator's actions.”96 Justice Gorsuch wrote for the majority, saying, “For an 

employer to discriminate against employees for being homosexual or transgender, the employer 

must intentionally discriminate against individual men and women in part because of sex.”97  

 The dissent is also of relevance here. Justice Alito, joined by Justice Thomas, voiced his 

concerns of the case as it could apply to Equal Protection claims.98 The dissenting justice wrote 

that the decision “may have effects that extend well beyond the domain of federal 

antidiscrimination statutes” because “[u]nder our precedents, the Equal Protection Clause 

prohibits sex-based discrimination unless a ‘heightened’ standard of review is met.”99 This is 

particularly important because Title VII cases can be telling of Equal Protection outcomes and 

are often relied on for that purpose.100 As stated above, the Eleventh Circuit relied heavily on 

Title VII precedent when holding that heightened scrutiny is afforded to transgender individuals 

because discrimination against a transgender individual is necessarily based on sex.101  

 Here, NGHSAA’s policy banning female transgender athletes from participating on the 

teams of their identified gender is sex-discrimination. That discrimination is either based on sex-

stereotyping as described by the Price Waterhouse line of cases, or simply because 

discriminating against a transgender person is necessarily referring to their sex as outlined in the 

Bostock line of cases.  

 
96 Grimm, 2020 WL 5034430, at *21 (discussing Bostock, 140 S.Ct. at 1741-42).  
97 Bostock, 140 S.Ct. at 1743.  
98 See id. at 1783 (Alito, J., dissenting).  
99 Id. 
100 Barry, 57 B.C. L. Rev. at 572, n.427 (quoting Christine Michelle Duffy, The Americans with 
Disabilities Act of 1990 and the Rehabilitation Act of 1973, in Gender Identity and Sexual 
Orientation Discrimination in the Workplace: A Practical Guide 15-15 (Christine Michelle Duffy 
ed., 2014), saying that “Constitutional discrimination claims by LGBT employees often rely 
significantly on case law interpreting federal statutes that prohibit sex discrimination, including 
Title VII”).  
101 See Glenn, 663 F.3d at 1316-18.  
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b. NGHSAA’s policy banning Taylor and other female transgender athletes 
from participating with the teams of their identified gender is not 
substantially related to a sufficient governmental interest.  
 

 Quasi-suspect classifications require the government to demonstrate an “exceedingly 

persuasive justification” for the action.102 Further, the government’s classification will only 

survive judicial scrutiny if the classification is substantially related to a legitimate government 

interest.103 Heightened scrutiny requires a court to consider the legislation’s actual purpose and 

“carefully consider the resulting inequality to ensure that our most fundamental institutions 

neither send nor reinforce messages of stigma or second-class status.”104 Importantly, a court 

does not adopt the strong presumption of constitutionality or deference to legislative judgments 

that would be present in a rational basis review.105 

 Sex-discriminatory policies fail under heightened scrutiny if they reflect “‘archaic and 

overbroad’ generalizations or ‘old notions’”106 that do not realistically reflect the fact that “sexes 

are not similarly situated in certain circumstances.”107 For example, in Clark, By and Through 

Clark v. Arizona Interscholastic Ass'n, 695 F.2d 1126, 1132 (9th Cir. 1982), the Ninth Circuit 

held that a sex-discriminatory policy withstood heightened scrutiny. In that case, student athletes 

challenged an athletic association’s policy of not allowing males to play on a female’s volleyball 

 
102 United States v. Virginia, 518 U.S. 515, 524 (1996) (analyzing a gender-based classification) 
(quoting Miss. Univ. for Women v. Hogan, 458 U.S., 718, 724 (1996)).  
103 See Grimm, 2020 WL 5034430, at *14; see also Mills v. Habluetzel, 456 U.S. 91, 99 (1982).  
104 Hecox, 2020 WL 4760138, at *28.  
105 Id.  
106 California v. Goldfarb, 430 U.S. 199, 207 (1977) (plurality opinion) (quoting Schlesinger v. 
Ballard, 419 U.S. 498, 508 (1975) and Stanton v. Stanton, 421 U.S. 7, 14, (1975) (internal 
cittaions omitted).  
107 Michael M. V. Superior Ct. of Sonoma Cty., 450 U.S. 464, 469, 470 (1981) (upholding a 
statutory rape statute that applied only to males because women were only subject to teenage 
pregnancy and preventing those pregnancies was a legitimate government interest).  
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team although the policy allowed females to play on male teams.108 After determining that there 

was a legitimate government interest, the court considered whether the policy was substantially 

related to that interest.109 The question became whether there are any real differences between 

males and females which justify the exclusion.110 The court held that there are such 

differences—namely, that there are, on average, “physiological differences” that would 

“displace” females to a substantial extent if males were allowed to play on female teams.111 

These differences, the court said, are not based on “archaic and overbroad” generalizations.112 

 NGHSAA’s goals here are purportedly to promote sex equality while also providing 

opportunities such as college scholarships.113 While these are certainly legitimate government 

interests, they are not substantially related to banning transgender athletes from participating on 

the teams of their identified gender. Simply put, Clark is not applicable in this case because 

general sex separation in sport is not implicated by allowing transgender women to participate on 

women’s teams.114  

 First, the court in Clark was concerned with males displacing women if they were 

allowed to play on female teams. Transgender athletes, on the other hand, “have not could not” 

displace cisgender females to a substantial extent.115 As Justice Monroe highlighted in her 

dissent below, unlike the one to one ratio of male to females, transgender individuals make up 

around 0.6 percent of the population.116 Comparing the displacement of females based on this 

 
108 Id. at 1127-28.  
109 Id. at 1131.  
110 Id.  
111 Id. 
112 Id.  
113 Record 9.  
114 Hecox, 2020 WL 4760138, at *28. 
115 Id. at *29.  
116 Record 14.  
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number does not make sense and represents “archaic and overbroad” generalizations. Second, 

and perhaps more importantly, there is no evidence in the record that “women who suppress their 

testosterone have significant physiological advantages over cisgender women.”117 Appendix 

tables 1 and 2 simply show the differences between males and female times—suggesting that 

transgender females who suppress their testosterone will have similar times to cisgender males is 

wholly inaccurate. Therefore, unlike Clark, the athletic association’s policy is not substantially 

related to its legitimate interest.  

 Both of NGHSAA’s goals, to promote equality through sex-specific teams “female 

athletes to demonstrate their skill, strength, and athletic abilities” and to provide opportunities for 

female athletes “to obtain recognition, and accolades, college scholarships, and numerous other 

long-term benefits that flow from success in athletic endeavors,” fail to be substantially related to 

banning transgender athletes from participating on the team of their gender identity.118 

Heightened scrutiny requires that those policies “solve[] an actual problem and that the 

‘justification [] be genuine, not hypothesized.’”119 Here, NGHSAA’s policy is doing nothing but 

hypothesizing. Allowing transgender athletes to participate on the teams of their gender identity 

will not create any gender inequality. In fact, it will promote equality. There is no empirical 

evidence showing that transgender athletes threaten the government’s interest in gender equality. 

The court in Hecox v. Little, No. 1:20-cv-00184-DCN, 2020 WL 4760138, at *31 (D. Idaho Aug. 

17, 2020) highlighted why this is so. Citing the only medical study examining the effects of 

gender-affirming hormone therapy on athletic ability, the court said that the study: 

Showed that after undergoing gender affirming intervention, which included 
lowering their testosterone levels, the athletes’ performance was reduced so that 

 
117 Hecox, 2020 WL 4760138, at *30.  
118 See Record 9.  
119 Hecox, 2020 WL 4760138, *31 (quoting United States v. Virginia, 518 U.S. 515, 533 (1996)).  
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relative to cisgender women, their performance was proportionally the same as it 
had been relative to cisgender men prior to any medical treatment. In other words, 
a transgender woman who performed 80% as well as the best performer among 
men of that age before transition would also perform at about 80% as well as the 
best performer among women of that age after transition. 

The study’s findings are indicative of why the National Collegiate Athletic Association (NCAA), 

since 2011, and the International Olympic Committee require transgender women to suppress 

their testosterone levels before competing in female athletics.120 Their policies are based on 

empirical evidence—unlike the athletic association’s policy here which is simply based on 

generalizations and hypothesized situations instead of any real science.  

 Further, the fact that Brittany Miller’s success was overshadowed by Taylor Powell’s 

efforts, does not mean that it was because Taylor is transgender—and the record does not 

indicate any evidence that is the case. Just because she beat Brittany Miller by “several seconds” 

does not mean that Taylor did so because she was born a male.121 This is evidenced by the 

Appendix, which shows the best high school times in the United States. Male swimmers in the 

200-yard Individual Medley and the 100-yard Butterfly have times only minimally better than 

female times.122 And at certain points, the female times are actually better than the male times. 

For example, female Briana Dudley’s time in the 200-yard Individual Medley is better than 

seven males.123  

 

 

 
120 Id.; see Nat'l Collegiate Athletic Ass'n, NCAA Inclusion of Transgender Student-Athletes 
(2011), available at https://www.ncaa.org/sites/default/files/Transgender_Handbook_2011_Final.
pdf. 
121 See Record 5.  
122 Id. at 20.  
123 Id.  
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c. Even if Taylor and other transgender individuals somehow do not receive 
intermediate scrutiny, NGHSAA’s policy still fails under a meaningful 
rational basis analysis.  
 

 If somehow transgender individuals are not afforded intermediate scrutiny, Taylor and 

other transgender athletes still succeed under rational basis review. Although the rational basis 

test is generally “enormously deferential to the government,” a classification cannot be “born of 

animosity toward the class of persons affected”124 and will fail constitutional muster even if there 

is no suspect classification or fundamental right.125 This Court has stated that “if the 

connotational conception of ‘equal protection of the laws’ means anything, it must at the very 

least mean that a bare congressional desire to harm a politically unpopular group cannot 

constitute a legitimate governmental interest.”126 

 This Court has overturned a number of discriminatory laws using rational basis review. In 

United States Dep’t of Agriculture v. Moreno, this Court found that the part of the Food Stamp 

Act of 1964, 7 U.S.C. § 2012(e) (amended in 1971), was unconstitutional.127 As amended by 

Congress in 1971, the Act excluded households containing an individual unrelated to any other 

member of the household from receiving food stamps.128 This Court began its analysis with the 

rule that a legislative classification must be upheld if it is rationally related to a legitimate state 

interest.129 The only legislative history that did exist indicated that the 1971 amendment was 

“intended to prevent socalled ‘hippies’ and ‘hippie communes’ from participating in the food 

 
124 See Barry, 57 B.C. L. Rev. at 573.  
125 Hecox, 2020 WL 4760138, at *26 n.30 (quoting Romer v. Evans, 517 U.S. 620, 634 (1996)).  
126 United States Dep’t of Agric. v. Moreno, 413 U.S. 528, 534 (1973).  
127 Id. at 538.  
128 Id. at 529.  
129 Id. at 533.  
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stamp program.”130 This Court held that Congress’s intentions were an illegitimate governmental 

interest.131 

 Again, under rational basis review, this Court in City of Cleburne, Tex. v. Cleburne 

Living Center, 473 U.S. 432, 450 (1985), found a city’s permit practice to be unconstitutional. In 

that case, a Texas city denied a “special use permit” for the operation of a home for intellectually 

disabled individuals.132 Such permits were required for construction of “[h]ospitals for the insane 

or feeble-minded, or alcoholic [sic] or drug addicts, or penal or correctional institutions.”133 But 

in the same zoning code, if someone wanted to build an apartment house for example, the special 

use permit would not be required.134 This Court, while disregarding the opinions of intellectually 

disabled individuals of neighboring residents, stated: “[p]rivate biases may be outside the reach 

of the law, but the law cannot, directly or indirectly, give them effect.”135 In short, the Court 

concluded that the city’s permit practice rested on an “irrational prejudice” against the 

intellectually disabled.136 

 But animus toward a “politically unpopular group” does not need to be direct—it can be 

inferred from the structure and practical effect of the challenged policy.137 For example, in 

Romer v. Evans, 517 U.S. 620, 631 (1996), this Court again found a state constitutional 

amendment to be unconstitutional under rational basis review.138 Passed in a state referendum, 

 
130 Id. at 534.  
131 Id. at 534-35.  
132 Id. at 435.  
133 Id. at 436.  
134 id. at 447.  
135 Id. at 448 (quoting Palmore v. Sidoti, 466 U.S. 429, 433 (1984)).  
136 Id. at 450.  
137 Barry, 57 B.C. L. Rev. at 545. 
138 The Court did not say that there was not a fundamental right or suspect class involved, it 
simply held that the amendment could not even pass rational basis.  
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the amendment repealed a number of city ordinances that banned discrimination, including in 

housing and employment, against someone for their sexual orientation.139 In addition, the 

amendment “prohibit[ed] all legislative, executive or judicial action at any level of state or local 

government designed to protect” gay or bisexual individuals.140 Due to the amendment’s 

inevitable inference that it is born out of animosity towards gay and bisexual individuals, the 

Court held it unconstitutional.141  

 Three other cases this Court decided have also invoked the “animosity” doctrine, 

although not always under the Equal Protection Clause.142 The first of these is Lawrence v. 

Texas, 539 U.S. 558, 578 (2003), where this Court held that a criminal law forbidding same-sex 

sexual conduct was unconstitutional. In that opinion, the Court stated that the state was 

attempting to “demean [same-sex couples’] existence or control their destiny by making their 

private sexual conduct a crime” and thus did not further a legitimate government purpose.143 The 

second is United States v. Windsor, 570 U.S. 744, 775 (2013), where the court invalidated part of 

the Defense of Marriage Act that excluded same-sex couples from the definition of marriage. 

The Court held that the Act’s “unusual deviation from the usual tradition of recognizing and 

accepting state definitions of marriage . . . [was] strong evidence of a law having the purpose and 

effect of disapproval of that class.”144 So too was the fact that the Act’s practical effect was to 

“impose a disadvantage, a separate status, and so a stigma upon all who enter into same-sex 

marriages made lawful by the unquestioned authority of the States.”145 Thus, the Act was 
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“motivated by an improper animus.”146 Lastly, but most recently, in Obergefell v. Hodges, 576 

U.S. 644, 675 (2015), held that same-sex couples must be afforded their fundamental right to 

marry. As part of its Equal Protection analysis, the Court considered the fact that was a “long 

history of disapproval of their relationships” and that not allowing same sex marriages worked to 

“disrespect and subordinate” same-sex couples.147 

 NGHSAA’s policy is nothing more than animosity and a “bare . . . desire to harm a 

politically unpopular group.” Like in Cleburne, NGHSAA’s policy was influenced by an influx 

of parents who were concerned about their children’s athletic participation.148 But this does not 

mean that the parents’ views were based in constitutional fairness or even that they relied on 

data—they are simply private biases. Like the discriminated classes of the latter cases, including 

Romer, Lawrence, Windsor, and Obergefell, transgender individuals have a history of 

discrimination. And like all of those cases, the biases and animosity against transgender 

individuals, and transgender athletes specifically, is rooted in unfounded concerns that attempt to 

“demean their existence” and “disrespect and subordinate” them. There is nothing in the record 

to indicate the policy is based on any evidence of disadvantage to cisgender women. In fact, the 

only evidence of what it’s based off of points to the biases and animosity of some members of 

the public and NGHSAA Board. Thus, the policy even fails under a rational basis analysis.   

II. NGHSAA’s policy infringes upon Taylor’s, and other transgender students’, rights 
under the Due Process Clause of the Fourteenth Amendment.  
 

 The Due Process Clause of the Fourteenth Amendment to the Constitution makes it 

unlawful for any state to  “deprive any person of life, liberty, or property, without due process of 
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law.”149 Both procedural and substantive issues are applicable under the Due Process Clause of 

the Fourteenth Amendment.150 The Due Process Clause limits the power of the government to 

abridge certain fundamental rights.151 When the Due Process Clause is used in this way, it is 

referred to as substantive due process because it focuses on the substance of law instead of the 

procedures for enforcing law.152 While the most familiar substantive liberties protected under the 

Fourteenth Amendment fall within the Bill of Rights, “the Due Process Clause of the Fourteenth 

Amendment incorporates most of the Bill of Rights against the States.”153 Therefore, “all 

fundamental rights comprised within the term liberty are protected by the Federal Constitution 

from invasion by the States.”154  

 This Court has established a two-prong analysis to determine whether a fundamental right 

exists under the Due Process Clause of the Fourteenth Amendment: “[1] whether the right is 

objectively, deeply rooted in U.S. history and tradition and implicit in the concept of ordered 

liberty such that neither liberty nor justice would exist if the right is sacrificed; and [2] whether a 

careful description exists of the fundamental liberty interest.”155 In plainer terms, when 

evaluating whether an individual has a valid Substantive Due Process claim, the court must ask 

(1) whether the thing being deprived constitutes a fundamental right, and if so, (2) can the 

government justify the deprivation under a strict scrutiny analysis?156 
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a. Taylor, and other transgender students’ right to compete on sports teams in 
accordance with their identified gender is a fundamental right under the Due 
Process Clause of the Fourteenth Amendment. 
 

Rights are deemed fundamental when they are “implicit in the concept of ordered 

liberty.”157 The right to liberty under the Due Process Clause gives individuals the right to fully 

engage in personal matters of everyday life without government intervention.158 The 

identification and protection of fundamental rights “requires a court to exercise reasoned 

judgment in identifying [an] interest of the person so fundamental that the state must accord 

them its respect. That process is guided by many of the same considerations relevant to analysis 

of other constitutional provisions that set forth broad principles rather than specific requirements. 

While history and tradition may guide and discipline this inquiry, they do not set its outer 

boundaries.”159 Indeed, “[i]f rights were defined by who exercised them in the past, then received 

practices could serve as their own continued justification and new groups could not invoke rights 

once denied.”160 

i. Forbidding transgender students from competing on sports teams that 
align with their identified gender greatly implicates their right to 
liberty under the Fourteenth Amendment.  
 

Overall, the Constitution makes a promise that the government shall not enter into spaces 

of personal liberty.161 While many may be swayed to believe that “liberty encompasses no more 

than those rights already guaranteed to the individual” within the Bill of Rights, this Court has 

made it entirely clear that it refuses to take such a narrow approach.162 This Court has refused to 
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limit the scope of the Fourteenth Amendment’s Due Process Clause to “practices . . . that were 

protected against government interference by other rules of law when the Fourteenth 

Amendment was ratified.”163 Indeed, this Court has recognized that: 

The nature of injustice is that we may not always see it in our own times. The 
generations that wrote and ratified the Bill of Rights and the 14th Amendment did 
not presume to know the extent of freedom in all of its dimensions, and so they 
entrusted to future generations a charter protecting the right of all persons to enjoy 
liberty as we learn its meaning. When new insight reveals discord between the 
Constitution’s central protections and a received legal stricture, a claim to liberty 
must be addressed.164 

In fact, this Court has extended the right to liberty to several personal realms that are not 

enumerated in the Bill of Rights, such as the right of married couples to use contraceptive165, the 

right to participate in consensual sexual activities166, and the right of all people to marry 

whomever they choose, regardless of demographical categories such as race167 or sexual 

identity.168  

 This Court has held that “[l]iberty presumes an autonomy of self that includes freedom of 

thought, belief, expression, and certain intimate conduct.”169 (emphasis added). In Lawrence v. 

Texas, 539 U.S. 558, 558 (2003), in response to a reported weapons disturbance, Houston police 

entered Lawrence’s apartment, and found him engaging in a private, consensual, sexual act with 

another adult man. Both of the men were arrested and convicted of engaging in homosexual 

conduct, in direct violation of a Texas law that prohibited two persons of the same sex from 

engaging in certain sexual conduct.170 This Court held the Texas law unconstitutional, stating 
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that homosexual individual’s right to liberty under the Due Process Clause gives them the right 

to engage in consensual sexual acts in the privacy of their home without government 

intervention.171 Further, this Court emphasized that the state has no right to “demean [the] 

existence” of or “control [the] destiny” of homosexual individuals by making their private sexual 

conduct a crime.172  

 Additionally, this Court has held that the exclusion of certain groups from traditional 

activities enjoyed by the general public may “impose a stigma and injury of the kind prohibited 

by our basic charter.”173 In Obergefell v. Hodges, 576 U.S. 644, 658 (2015), several same-sex 

couples brought action against state laws that prohibited the imposition or the recognition of their 

same-sex marriages. Among the class members of this suit was James Obergefell, who fell in 

love and shared a life with his late partner, John Arthur.174 Unfortunately, their time together was 

cut short when Arthur was diagnosed with amyotrophic lateral sclerosis, or ALS.175 The two 

decided to marry before Arthur died, so they traveled to Ohio where, unlike most states at the 

time, same-sex marriage was legally recognized.176 Three months after their wedding, Arthur 

died.177 Although the two were life partners in the most meaningful sense, Ohio law prohibited 

Obergefell from being listed as the surviving spouse on Arthur’s death certificate.178  

 After hearing this story, among many others, this Court determined that “the right to 

marry is a fundamental right inherent in the liberty of the person, and under the Due Process 
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Clause . . . of the Fourteenth Amendment couples of the same-sex may not be deprived of that 

liberty.”179 Moreover, this Court recognized that the liberties protected under the Fourteenth 

Amendment extend to personal choices “central to individual dignity and autonomy, including 

intimate choices that define personal identity and beliefs.”180 Liberty must be extended to “all 

within its reach,” and that includes “certain specific rights that allow persons, within a lawful 

realm, to define and express their identity.”181 Furthermore, excluding same-sex couples from the 

right to marry “works a grave and continuing harm [as] . . . [t]he imposition of this disability on 

gays and lesbians serves to disrespect and subordinate them.”182  

 In the present case, under Due Process liberty interests, Taylor has the right to compete 

on the swim team that aligns with her identified gender. The general idea of the right to liberty 

under the United States Constitution is that all individuals are held free from oppressive, 

authoritative restrictions on the way in which they live their lives. This Court in Lawrence 

emphasized that, within the right to liberty, there is a presumption that an individual has 

“autonomy of self.” While Lawrence particularly focused on the defendant’s autonomy of self as 

it pertains to the freedom to engage in certain intimate conduct, Lawrence—as well as 

Obergefell—also emphasized the importance of the freedom of expression within the right to 

liberty.  

 The freedom of expression is applicable to Taylor and other transgender students who are 

barred from competing on sports teams that align with their identified gender. The NGHSAA 

policy essentially allows a person to define their gender identity, but then deprives them of the 
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right to express that very same identity, which is completely unfair and illogical. By participating 

on the women’s swim team, transgender women like Taylor are actively expressing their gender 

identity as women. Therefore, Taylor, and others like her, has a fundamental right to compete as 

a woman, rather than a male, because restricting them from doing so would effectively restrict 

their freedom of expression under the right to liberty.   

 Furthermore, excluding Taylor from the fundamental right to gender expression may 

“impose a stigma” on her, of the kind prohibited by this Court. In Obergefell, this Court 

recognized that excluding same-sex couples from the fundamental right to marry is extremely 

harmful because it can very well serve as a means to “disrespect and subordinate them.” 

Similarly, excluding transgender women from the fundamental right to express their gender 

identities through participation on sports teams that align with their identified gender could act as 

a means to disrespect and subordinate them. While it is true that the NGHSAA policy allows 

transgender students to participate in sports that align with their biological sex, such a 

requirement blatantly disrespects and disregards transgender individuals right to freely express 

their transgender identity.  

Indeed, transgender women should be able to participate in traditional activities enjoyed 

by cisgender women in the general public, such as participation in female designated sports. 

Laws that restrict transgender individuals’ expression within their identified gender work to 

further subordinate them in a society where they are already greatly oppressed. As mentioned 

earlier in the Equal Protection section of this argument, transgender individuals have a high 

chance of experiencing significant and substantial distress because their biological sex does not 

align with their identified gender. This concept of “gender dysphoria” can be professionally 

treated, but is most effectively combated when transgender individuals are able to smoothly 
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transition into the gender role that they most strongly identify with. Smooth transitions are 

impeded when states implement policies that substantially limit a transgender individual’s 

gender expression. A right of liberty, therefore, cannot logically coincide with a suppression of 

gender identity that is effectively created through the NGHSAA policy. 

ii. Allowing transgender students to compete on sports teams that align 
with their identified gender does not diminish the privacy concerns of 
cisgender women. 

 
Allowing transgender women to compete on women’s sports teams does not impede 

Cisgender womens’ right to privacy. The United States Constitution protects individuals such 

that they are free from “governmental invasions . . . of the privacies of life.”183 The right privacy 

is guaranteed in several places throughout the Constitution, effectively forming parts of the 

“realm of personal liberty which the government may not enter.”184 Two types of privacy 

interests are specifically rooted in the Fourteenth Amendment, namely “‘the individual interest in 

avoiding disclosure of personal matters’ and the ‘interest in independence in making certain 

kinds of important decisions.’”185 

Federal circuit courts have held, however, that “[t]he constitutional right to privacy is not 

absolute.”186 In Doe v. Boyertown Area School District, 897 F.3d 518, 522-25 (3rd Cir. 2018), 

four plaintiffs sued their school district after the district changed its bathroom and locker policy. 

The new bathroom policy allowed transgender students to use bathrooms and locker rooms 

consistent with their identified gender.187 The students challenging the policy claimed that 

allowing transgender students’ to use bathrooms and locker rooms that aligned with their 
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identified gender violated cisgender students’ constitutional right of bodily privacy.188 The court 

held that while the plaintiffs did have privacy interests in their partially clothed bodies, generally, 

there is no absolute right to privacy.189 Instead, to determine whether there has been a 

constitutional violation, the right to privacy must be weighed against important competing 

governmental interests.190 Therefore, because the School District’s policy “served ‘a compelling 

state interest in not discriminating against transgender students’ and [it] was narrowly tailored to 

that interest,” the court determined that the governmental interest outweighed the students’ 

privacy rights.191  

In the present case, the privacy concerns that cisgender athletes like Brittany may have—

potentially through the sharing of locker rooms—does not outweigh Taylor’s privacy right to 

gender expression and identity. Similar to Doe, in the present case the state interest in not 

discriminating against transgender students greatly outweighs any privacy interest that cisgender 

students may have in their gender specific bathrooms or locker rooms. First, these spaces are so 

public in nature that a person could reasonably expect to have a privacy interest in such areas. 

Bathrooms in spaces like schools are generally open to the public to use, and any person using 

such facilities would reasonably expect others to be using the same facility in the same capacity 

and at the same time as them. Furthermore, cisgender students do not have a fundamental right to 

privacy in such facilities because of the nature of such spaces. Because these are common areas 

in which it is expected to “encounter others in various stages of undress,” these spaces are 
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inherently not private. Therefore, the privacy concerns that cisgender athletes have do not 

outweigh transgender students’ privacy rights. 

iii. The policy further implicates Taylor and other transgender students’ 
right to liberty and privacy because they are not allowed to fully 
participate in educational and athletic programs. 

 
The NGHSAA policy further impedes upon transgender students’ right to liberty and 

privacy, as it limits their ability to fully participate in educational and athletic programs. Title IX 

is a federal civil rights law that was passed in 1972 as a part of the Education Amendments Act. 

As recognized by Title IX, a federal civil rights law passed in 1972, students have a right to 

participate in education programs and activities regardless of their gender.192 Under Title IX, it is 

unlawful for any person in the United States to “on the basis of sex, be excluded from 

participation in, denied the benefits of, or be subjected to discrimination under any education 

program or activity receiving Federal financial assistance.”193 Title IX applies to all educational 

institutions that receive federal funding, regardless if such institution is public or private. Further, 

under Title IX, athletic programs are considered to be educational programs and activities.194  

Similarly, courts have also recognized that the ability to participate in high school 

athletics directly correlates with academic success, as well as the ability to further one’s 

education.195 In Boyd v. Board of Directors, 612 F. Supp. 86, 89 (E.D. Ark. 1985), a few high 

school football players walked out of a homecoming pep rally, and refused to play in the 

homecoming game. The students were protesting what they perceived to be an act of racial 

discrimination in the selection of homecoming queen.196 After the protest Orlando Johnson, 
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along with twenty-four other players on the team, were suspended from playing in the rest of the 

football season.197 Johnson in particular was a senior in high school at the time, and so it was his 

last year on the football team.198 The coach himself acknowledged “participation in high school 

sports is vital and indispensable to a college scholarship and, in essence, a college education.”199 

The Court, therefore, held that Johnson’s continued status as a member on the high school 

football team during his last year was very important to both his educational and economic 

future.200; see also Florida High School Activities Ass’n, Inc. v. Bryant, 313 So. 2d 57, 57 (Fla. 

Dist. Ct. App. 1975) (recognizing the benefits of participation in high school sports for a student 

who had prior problems as a juvenile delinquent, as basketball proved to be an important and 

vital part of his life, giving him motivation to improve both academically and socially).  

Because Title IX was enacted to give equal treatment to all individuals in educational 

programs and activities, transgender individuals should not be excluded from its protections. In 

the present case, students who identify as women should be recognized as women for all 

purposes, including for the participation in high school sports. As mentioned earlier, by not 

recognizing transgender women as women in all aspects of life, the state is impeding on their 

right to liberty and their freedom to express themselves in a manner that they so choose. 

Excluding transgender women from participation in sports that align with their identified gender 

is equivalent to the discriminatory activity that Title IX was implemented to prevent. Essentially, 

transgender students are being deprived of the expressive opportunity to participate in 

educational programs and activities based on their sexual identification.  
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It may be argued that because the NGHSAA is still giving transgender students an 

opportunity to participate in sports that align with their biological gender, transgender students 

are not being deprived of the opportunity to participate in educational activities. Limiting 

transgender students to the sport that aligns with their biological sex, however, limits their ability 

to live their lives fully in their identity. Just as cisgender women were once barred from or 

limited from participation in sporting teams altogether, the NGHSAA policy is essentially 

limiting transgender women in the same way.  

The NGHSAA policy stresses the importance of equality between cisgender women and 

cisgender men in order to preserve “the significant gains made over the past several decades to 

afford [cisgender women] greater opportunities.”201 But, by excluding transgender women from 

participation in women’s sports, this policy is basically hindering the progress made over the 

past couple decades when it comes to gender rights and equality as a whole. The holdings in 

Obergefell and Lawrence, which both extended rights to members of the LGBT+ community, 

would essentially be in vain if this Court were to pass precedent today impeding the rights of that 

very same community. It is not logical, nor inclusive for that matter, to essentially deny rights to 

one marginalized group—transgender women—in an effort to afford those very same rights to 

another marginalized group—cisgender women. 

It also may be argued that because this Court ruled that there is no fundamental right to 

public education, San Antonio Indep. School Dist. v. Rodriguez, 411 U.S. 1, 35 (1973), that 

extends to a lack of a right to participate in interscholastic sports. In enacting Title IX, however, 

and determining such a high importance in the equality of treatment in educational activities, 

Congress indicated that there is a public interest in the free choice to participate in interscholastic 
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sports. In the San Antonio court, the plaintiff argued a right to education based in the first 

amendment rights to speech and the fifteenth amendment right to vote. And while the argument 

on the right to public education failed on that basis, it should be recognized under a right to 

liberty and privacy analysis.  

 One should have the right to fully engage in educational activities as they choose because 

individuals, through the right to liberty, have autonomy in their expression, thoughts, and beliefs. 

Additionally, if someone is choosing to pursue a sport on a serious level, it is likely that this will 

be an activity that will be a part of their lives for a substantial period. Indeed, active and skilled 

participation in an interscholastic sport could very much lead to a professional sports career. 

Consequently, limiting transgender students’ ability to participate in a sport that aligns with their 

identified gender could potentially have lasting, lifelong personal and economic effects. 

Therefore, the NGHSAA policy further impedes upon transgender students’ right to liberty and 

privacy, as it limits their ability to fully participate in educational and athletic programs. 

b. Under a strict scrutiny analysis, the state is unable to justify its deprivation 
of the right of transgender students to participate on sports teams that align 
with their identified gender.  
 

The fundamental right of liberty and privacy is “a rational continuum which, broadly 

speaking, includes a freedom from all substantial arbitrary impositions and purposeless 

restraints.”202 Courts have recognized that interests such as these “require particularly careful 

scrutiny of the state needs asserted to justify their abridgement.”203 Therefore, when it is found 

that a right is fundamental under a substantive due process analysis, the Court must apply strict 

scrutiny to the challenged governmental regulation.204 Under a strict scrutiny analysis, the 
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defendant bears the burden of showing that the policy at hand here “serve[s] a compelling 

governmental interest and [is] narrowly tailored to further that interest.”205 Courts decide on a 

case-by-case basis what constitutes a compelling governmental interest.206 To be narrowly 

tailored, however, the government must use the least restrictive, most necessary means to 

achieve its goal.207  

In the present case, as mentioned under the equal protection analysis, Defendant has 

failed to meet their burden under a strict scrutiny analysis. While the interest that women be 

afforded equal opportunity to “compete on an even playing field with men” may be considered a 

compelling governmental interest, the means used to achieve that interest in this case are not 

narrowly tailored. Indeed, it is essential and necessary to afford women the same opportunity as 

men in all aspects of life. More specifically, affording women the same opportunity as men to 

compete in sports is essential because doing otherwise could limit a woman’s career. Such a 

standard, however, must apply to all women in order to be constitutional. The means that the 

NGHSAA are using in this case to achieve its goal of equal gender treatment need not be as 

restrictive as they are in order to meet that goal.  

In fact, through this policy, the NGHSAA is restricting an entire gender subset in order to 

achieve its goal. There is no indication that it is necessary to exclude transgender women from 

women’s sports teams altogether. Not only do transgender individuals only represent 0.6 percent 

of the United States adult population, but also in the case before us, the evidence reveals that 

there has been only one other transgender athlete, outside of Taylor, who is known to have 

competed in female athletics in North Greene.  Further, there are no concrete studies that prove 
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that transgender women are physically superior to cisgender women.  In fact, just this year in 

New Haven, Connecticut, a cisgender woman high school athlete defeated a transgender woman 

competitor in a championship race, just two days after filing a federal lawsuit in an effort to 

prevent transgender athletes from participating in women’s sports in Connecticut.208 While the 

cisgender woman athlete argued that allowing transgender women athletes to compete in 

women’s sports deprived cisgender women of track titles and scholarship opportunities, 

evidently such an argument is unfounded. In the same token, the NGHSAA fails to present 

adequate evidence that cisgender women athletes will be impacted in any way if they were to 

compete with transgender women.209 As there is no clear issue of disadvantage for cisgender 

women in this case that presents a need for a solution of any sort, the NGHSAA policy could not 

have therefore been enacted for any other reason but for the purpose of perpetuating gender 

stereotypes. 

In the present case, when looking at the records for “Best High School 200-yard 

Individual Medley,” as well as the records for “Best High School 100-yard Butterfly,” for some 

students, there are no substantial time differences between male and female athletes.210 For 

example, in the “Best High School 100-yard Butterfly” category, the very same category in 

which Brittany and Taylor are competing, when comparing a male student like Trent Johnson to 

a cisgender woman student like Julia Hobgood, there is only a 0:00.57 time difference between 

their records. While other students may have larger time gaps, the fact that it is very much 
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possible for the time gaps between men and women to not be as large, shows that the differences 

depend on athletic capabilities rather than gender.  

Even if it were found that there are substantial physiological differences between 

cisgender women and transgender women, there are other ways in which the state could more 

narrowly reach its goal of providing fair and equal opportunities for cisgender women. Indeed, 

the NCAA and the Olympic International Committee require transgender women athletes to 

suppress their testosterone levels before competing in women’s sports.211 An alternative such as 

this is not only way less restrictive than excluding transgender women altogether, but it would 

also accomplish the same equality interests held by the state. Ultimately, there are other feasible 

alternatives to outright exclusion of transgender women from women’s sports. Therefore, the 

state has failed to prove its burden that the means of excluding transgender women altogether are 

narrowly tailored to the goal of affording cisgender women equal opportunities to men.  

Conclusion 
 

For the foregoing reasons, this Court should affirm the District Court’s holding, and grant 

Taylor’s Motion for Summary Judgment. The Circuit Court correctly held that prohibiting 

female transgender athletes from participating on the teams of their identified gender, even after 

transitioning, violates the Fourteenth Amendment’s Equal Protection Clause. Further, the North 

Greene High School Athletic Association’s policy infringes upon Taylor’s, and other transgender 

students’, Fourteenth Amendment Due Process rights.  
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