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QUESTIONS PRESENTED 

I. Whether the Fair Opportunity for Women Athletes Policy survives an Equal Protection 
analysis when it restricts biological males from participating on female athletic teams 
because of actual physical differences.  

 

Suggested Answer: Yes. 

  

II. Whether the Fair Opportunity for Women Athletes Policy meets the standard of review 
under the Due Process Clause of the Fourteenth Amendment when it restricts biological 
males from participating on female athletic teams.  

 

Suggested Answer: Yes.  
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STATEMENT OF THE FACTS 

North Greene High School Athletic Association (“NGHSAA”) is a state actor which 

provides standards, rules, and regulations for interscholastic competition in the District of North 

Greene public schools. (R. at 6., n.1).   

Brittany Miller, a rising high school junior is a successful swimmer, having won 200 first 

place ribbons, and over 100 other placement ribbons. (R. at 3.) She has the makings of a national 

competitive swimmer, and her coach believes she can even be an Olympic 

swimmer. (R. at 3.) Miller went through intensive training to improve her times to win another 

State title during her sophomore year. (R. at 4.) Her junior and senior years will have a 

significant impact on which colleges will recruit her, which events she will compete in, and the 

scholarships she will receive.  (R. at 4.) However, Miller was concerned at the start of her junior 

year about her school’s policy of permitting transgender athletes to participate on the sports 

teams aligned with their identified gender as opposed to their biological sex. (R. at 4.) The policy 

was born out of a transgender female athlete (assigned male at birth but identifies as female), 

Taylor Powell’s (“Petitioner”), interest to compete on the women’s swim team. 

(R. at 4.) Petitioner a biological male, as also is indicated on her birth certificate, is still in the 

process of transitioning. (R. at 4.)   

The school’s policy put girl’s like Miller in a significant competitive 

disadvantage when competing with and against a biologically male transgender athlete. 

(R. at 4.) Petitioner competed for the school’s swim team and dominated competitions, 

defeating Miller by a several second difference. (R. at 5.) In fact, at the season-ending 

conference meet, Petitioner finished first, and qualified for the state championships, whereas, 

Miller, coming in second, failed to qualify for the state meet. (R. at 5.) There was a similar 
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situation in a high school in the same state, where two transgender track athletes dominated the 

state championships for women, capturing the attention of collegiate coaches and media. 

(R. at 4.)  

As a result, after the season ended in February 2020, Brittany, her parents, other 

swimmers, and coaches and parents around the area complained to NGHSAA about her school’s 

policy. (R. at 5.) NGHSAA after hearing from interested parties, adopted a new policy in March 

2020, called the Fair Opportunity for Women Athletes Policy (“Policy”). (R. at 5.) The Policy is 

premised on the “inherent, physiological differences between males and females result 

in different athletic capabilities” and the fact that to "allow biological males to compete against 

women would put women at an unfair competitive disadvantage.” (R. at 5.) Further, the policy 

aims to preserve the significant advances made over the past several decades for female athletes, 

to afford them equal opportunities to participate in athletics at an equitable caliber to that of 

men. (R. at 5.) The policy addresses interscholastic and intramural club athletic teams or sports 

sponsored by a public primary or secondary school or institution whose students or teams 

compete in the North Greene High School Athletic Association. (R. at 5.) The policy is further 

narrowly tailored towards restricting biological males from participating or competing in teams 

or sports designated for females, women, or girls. (R. 5.)  
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STATEMENT OF THE CASE 

 Petitioner, unhappy with NGHSAA’s policy, filed a complaint in the United States 

District Court for Eastern District of North Greene on March 15, 2020, challenging the new 

policy, seeking declaratory and injunctive relief, and asserting violations of the Equal Protection 

and Due Process Clauses of the Fourteenth Amendment to the United States 

Constitution. (R. at 6.)  

The District Court entered a preliminary injunction against enforcement of the policy, 

granted Plaintiff's motion for summary judgment, and denied Defendants' motion for summary 

judgment. (R. at 6.)  

NGHSAA appealed the District Court’s decision to the United States Court of Appeals 

for the Fourteenth Circuit. (R. at 6.) The Fourteenth Circuit reversed the decision of the District 

Court and concluded that summary judgment should have been entered on both the Equal 

Protection and Due Process Claims. (R. at 6.)  

Petitioner subsequently, through her counsel, filed a writ of certiorari with the Supreme 

Court of the United States to address both the issues. (R. at 19.)  
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SUMMARY OF THE ARGUMENT 

The Fourteenth Amendment states “[n]o State shall make or enforce any law which shall 

. . . deprive any person of life, liberty, or property, without due process of law; nor deny to any 

person within its jurisdiction the equal protection of the laws.” When the government defines a 

class and makes a law or policy discriminating against said class, the Equal Protection Clause is 

triggered. The class in question determines what level of scrutiny must be applied. A law or 

policy survives if the government action meets the level of scrutiny.  

Transgender status has never been recognized as a suspect class by the United States 

Supreme Court. Accordingly, this class should be subject to rational basis review. Under rational 

basis review, a law that classifies a group, not based on sex or race, must be rationally related to 

a legitimate government purpose. This level of scrutiny is extremely deferential. Under rational 

basis review, the NGHSAA’s policy prohibiting biological males from participating on athletic 

teams for females, women, or girls is permissible. This policy is rationally related to the 

legitimate government purpose or preserves women’s athletic opportunities; therefore, the policy 

prevails under rational basis review.   

Even if the Court find that transgender status is a suspect class, NGHSAA’s policy meets 

intermediate scrutiny standards. This Court has held several times the sex discrimination may 

prevail based on biological differences between men and women. NGHSAA’s policy is based in 

these actual biological and physical differences. It has been shown that out of forty of the best 

high school swimmers across the country, only four girls would rank amongst twenty boys. 

Allowing biological males to compete with women will yet again put a barrier in women’s 

athletics, which have historically been subject to poor treatment. Preserving 
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women’s opportunities is an important governmental objective which is served through this 

policy, therefore this policy prevails under intermediate scrutiny.  

The Due Process Clause bars certain arbitrary and oppressive government actions 

regardless of the fairness of procedures. In order for a government action to violate the Due 

Process Clause, it must either infringe on a fundamental liberty interest or be an act that shocks 

the conscience. The question before the Court today is whether NGHSAA’s policy infringes on a 

fundamental right. It does not. First, the court must determine what fundamental, if at all, is at 

issue. If a fundamental right exists, then strict scrutiny is applied. If there is not fundamental 

right, then rational basis review is applied. Here, no fundamental right is at issue, it is merely a 

liberty interest and receives rational basis review. Then the Court must determine with the law 

meets the standard of review. Here the right to education is at issue and has historically not been 

determined a fundamental right. Because of this, the right to education must be evaluated under 

rational basis review. Again, the NGHSAA’s policy is rationality related to the legitimate 

governmental interest in preserving women’s opportunities in athletics.   

For these reasons, the Court should uphold the Fourteenth Circuit’s decision.   
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ARGUMENT 

Women historically have found themselves being an afterthought in athletics. It was only 

when acts such as Title IX were passed, allowing for more opportunities for females in athletics, 

that American women found themselves at the forefront of athletic achievement. However, the 

discrimination against women has not stopped. From women’s athletics getting slashed in public 

schools to professional female athletes not receiving equal pay to their male counterparts, women 

continue to find themselves at a significant disadvantage compared to male athletes. The one 

saving grace women have is sex-segregated sports teams. Sex-segregated sports teams have 

allowed women to thrive in arenas without being overshadowed by men. Sex-segregated sports 

teams allow women to be on an even playing field. However, allowing biological males to 

compete with and against biological women will undo the advances for women in athletics. The 

government has taken it upon itself to protect women’s opportunities in athletics, and this 

purpose is valid under both the Equal Protection and the Due Process Clauses.  

In the context of constitutional issues, the Court has always taken a de novo standard of 

review. See Bose Corp. v. Consumers Union, 466 U.S. 485, 508 n. 27 (1984) (“The simple fact 

is that First Amendment questions of ‘constitutional fact’ compel this Court’s de novo review.”); 

Williams v. Taylor, 529 U.S. 362 (2000) (de novo review of Sixth Amendment issue); Ornelas v. 

U.S., 517 U.S. 690, 691 (1996) (de novo review of Fourth Amendment issue). 

Similarly, here, the constitutional issues of equal protection and due process challenge to 

the NGHSAA’s policy under the Fourteenth Amendment should be taken under de novo standard 

of review. 

I. A STATE HIGH SCHOOL ATHLETIC ASSOCIATION’S POLICY, WHICH 
PROHIBITS BIOLOGICAL MALES FROM COMPETING ON FEMALE 
ATHLETIC TEAMS, DOES NOT VIOLATE THE EQUAL PROTECTION 
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CLAUSE UNDER RATIONAL BASIS REVIEW OR INTERMEDIATE 
SCRUTINY  
 
The Equal Protection Clause of the Fourteenth Amendment states, “No state shall make 

or enforce any law which shall . . . deny to any person within its jurisdiction the equal protection 

of the laws.” U.S. Const. amend. XIV. For claims under the Equal Protection Clause, the issue is 

whether the government can identify a sufficiently important objective for its discriminatory 

policies. See generally City of Cleburne v. Cleburne Living Ctr., 472 U.S. 432 (1985). In order 

to make this determination, there are three main questions the court must ask: 1) What is the 

classification, 2) What is the appropriate level of scrutiny, and 3) Does the government action 

meet that level of scrutiny. Id. The level of scrutiny is the rule of law that is applied to the 

government action being challenged as denying equal protection. The court often focuses on the 

degree to which a law is under and/or overinclusive. A law is underinclusive if it does not apply 

to all individuals who are like those whom the law seeks to affect. Ry. Express Agency v. New 

York, 336 U.S. 106, 109 (1949). A law is overinclusive if it applies to those who need not be 

included for the government to achieve its purpose. New York City Transit Auth. v. Beazer, 440 

U.S. 568, 575 (1979). A law can be both underinclusive and overinclusive. Differing levels of 

scrutiny apply depending on the classification. These levels and which classifications fall under 

each of them have been heavily contested throughout history. As of current, there are three levels 

of scrutiny the court uses to assess Equal Protection Clause claims: strict scrutiny, intermediate 

scrutiny, and rational basis review.  

Classifications based on race or national origin are subject to strict scrutiny. Loving v. 

Virginia, 388 U.S. 1, 11 (1967). Under strict scrutiny, the law is upheld if it is proven necessary 

to achieve a compelling government purpose. Id. The government has the burden of proof under 

strict scrutiny and must show that it cannot achieve its objective through any less discriminatory 
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alternative. Johnson v. California, 543 U.S. 499, 507 (2005). Intermediate scrutiny is used to 

analyze classifications based on gender and for discrimination against nonmarital children. Reed 

v. Reed, 404 U.S. 71, 75 (1971). To pass intermediate scrutiny, the challenged law must further 

an important government interest and must do so by means that are substantially related to that 

interest. Craig v. Boren, 429 U.S. 190, 197 (1976). The government has the burden of proof 

under intermediate scrutiny. Id. Rational basis review is the minimum level of scrutiny that all 

laws challenged under equal protection must meet. Berman v. Parker, 348 U.S. 26, 28 (1954). 

The classification must be rationally related to a legitimate government purpose. Washington v. 

Glucksberg, 521 U.S. 702, 728 (1997). The means chosen only need be one rational way to 

accomplish the ends. See Ry. Express Agency, 336 U.S. at 109; New York City Transit Auth., 

440 U.S. at 575. The challenger has the burden of proof under rational basis review. F.C.C. v. 

Beach Commc’n, 508 U.S. 307, 315 (1993). 

As stipulated to by the parties, the classification at issue is North Greene High School 

Athletic Association’s (NGHSAA) new policy titled “Fair Opportunity for Women Athletes.” 

The policy provides:  

(1) “Interscholastic and intramural club athletic teams or sports that are 
sponsored by a public primary or secondary school or institution whose 
students or teams compete in the North Greene High School Athletic 
Association shall be “expressly designated as one (1) of the following based 
on biological sex: (a) Males, men, or boys; (b) Females, women, or girls; or 
(c) Coed or mixed.”  
   
(2) “Athletic teams or sports designated for females, women, or girls shall 
not be open to students who are biologically male.” (Emphasis added). 
  

The United States Supreme Court has not yet recognized transgender status as a suspect 

classification under the Equal Protection Clause. As the Fourteenth Circuit Court of Appeals 

reasoned, this Court must be guided by principles set forth in applying rational basis review 
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because transgender identity has not been recognized as a suspect or quasi-suspect classification 

subject to other levels of scrutiny. In arguendo the policy triggers intermediate scrutiny as a 

quasi-suspect gender-based classification, it readily withstands this form of review as well 

because it is based on the physical differences between the sexes.    

A. NGHSAA’s policy is subject to and passes rational basis review because gender is not a 
suspect or quasi-suspect class and the policy is rationally related to a legitimate 
government purpose  
 
NGHSAA’s policy excluding transgender females from competing on female athletic 

teams does not violate the Equal Protection Clause of the Fourteenth Amendment—as the 

Fourteenth Circuit Court of Appeals rightly decided—because it is subject to and passes rational 

basis review. The policy passes constitutional muster under rational basis review because the 

classification between biological males and females is rationally related to the purpose of 

maintaining fairness in athletic competitions. Rational basis review is the minimum level of 

scrutiny that all laws challenged under the Equal Protection Clause must meet. The classification 

must be rationally related to a legitimate government purpose. It need not be the only means or 

the least discriminatory. NGHSAA’s purpose is to ensure an even playing field for biological 

males and females on their respective teams. To achieve this purpose, the policy classifies 

between biological males and females to avoid competitive disadvantages to females that would 

flow from allowing biological males to compete against them. The classification is one rational 

way to achieve this purpose. Therefore, the policy passes rational basis review and does not 

violate the Equal Protection Clause.  

There are 3 levels of scrutiny the court uses to evaluate Equal Protection Clause claims: 

1) strict scrutiny, 2) intermediate scrutiny, and 3) rational basis review. Strict scrutiny applies to 

suspect classifications, particularly race or national origin. It automatically applies when a law is 
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facially discriminatory. See Palmore v. Sidoti, 466 U.S. 429, 434 (1984) (holding effects of 

racial prejudice cannot justify a racial classification. The Constitution cannot control private 

prejudices but also cannot give them effect); Loving, 388 U.S. at 12 (holding Virginia 

miscegenation laws unconstitutional under the 14th Amendment because classifications based on 

race are evaluated under strict scrutiny to which these did not pass). Purpose doesn’t matter when 

the law is facially discriminatory. Johnson, 543 U.S. at 505 (holding strict scrutiny must be 

applied to all classifications based on race to ensure discrimination is not based on animus). 

Facially neutral laws need discriminatory purpose and effect to induce strict scrutiny. Purpose 

alone is not enough. Palmer v. Thompson, 403 U.S. 217, 225 (1971) (holding even if there is a 

discriminatory purpose, but the effect is equal for everyone, the Equal Protection Clause has not 

been violated). Effect alone is not enough. Washington v. Davis, 426 U.S. 229, 242 (1976) 

(holding there must be proof of discriminatory purpose for a facially neutral law to receive strict 

scrutiny). Intermediate scrutiny is used for classifications based on gender or quasi-suspect 

classifications. See United States v. Virginia, 518 U.S. 515, 534 (1996) (holding when a state 

gives an alternative that is not “the same and equal” for both sexes, it does not persuasively 

justify its actions in discriminating against one group as related to an important government 

goal); Craig, 429 U.S. at 197 (creating intermediate scrutiny, which states that a classification 

has to be substantially related to the achievement of an important governmental purpose. A 

minimal difference is not enough). All other classifications are analyzed under rational basis 

review.  

Under rational basis review, laws that classify must be rationally related to a legitimate 

government purpose. See Romer v. Evans, 517 U.S. 620, 632(1996) (holding hatred towards a 

group that is so discontinuous with the reasons offered for it seems inexplicable by anything but 
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animus toward the class it affects and therefore, lacks a rational relationship to legitimate state 

interests); Michael M. v. Superior Ct. of Sonoma Cnty., 450 U.S. 464, 469 (1981) (“[T]his Court 

has consistently upheld statutes where the gender classification is not invidious, but rather 

realistically reflects the fact that the sexes are not similarly situated in certain 

circumstances.”); U.S. R.R. Ret. Bd. v. Fritz, 449 U.S. 166, 179 (1980) (holding any legitimate 

purpose is sufficient. The Court need not worry about the actual purpose); New York City 

Transit Auth., 440 U.S. at 590 (in upholding an over-inclusive law because any alternative rule 

will be “less precise and more costly” than a total ban, the Court reasoned, “it is of no 

constitutional significance that the degree of rationality is not as great with respect to certain ill-

defined subparts of the classification as it is with respect to the classification as a whole”).  

Because this Court has not recognized transgender identity as a suspect or quasi-suspect 

classification, laws with these classifications are subject to the minimum rational basis review. 

Though some lower level courts have applied a heightened scrutiny for various reasons, they 

nonetheless recognize this level of scrutiny is not precedent as the Supreme Court has not made 

such a distinction. Hecox v. Little, No. 1:20-cv-00184-DCN, 2020 U.S. Dist. LEXIS 149442, at 

*75-76 (D. Idaho Aug. 17, 2020) (“[n]either the Supreme Court nor the Ninth Circuit has 

recognized 'gender identity' as a suspect class . . . Because all parties focus their arguments on 

the Act's ability to withstand heightened scrutiny . . . the Court applies this level of 

review”); Jamison v. Davue, No. CIV S-11-2056 WBS DAD P, 2012 U.S. Dist. LEXIS 40266, at 

*10 (E.D. Cal. Mar. 22, 2012) (“transgender individuals do not constitute a ‘suspect’ class, so 

allegations that defendants discriminated against him based on his transgender status are subject 

to a mere rational basis review”); Lopez v. City of New York, 2009 U.S. Dist. LEXIS 7645, at 

*39 (S.D.N.Y. Jan. 29, 2009) (holding Fourteenth Amendment claims that a plaintiff was subject 
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to discrimination based on her transgender identity are subject to rational basis review because 

transgender individuals are not a protected class). Therefore, the level of scrutiny that should be 

applied to laws that classify based on transgender identity is rational basis review. It was in 

Beach Commc’n that the Court noted the guiding principles of rational basis review. 508 U.S. at 

314-15 (“[B]ecause we never require a legislature to articulate its reasons for enacting a statute, 

it is entirely irrelevant for constitutional purposes whether the conceived reason for the 

challenged distinction actually motivated the legislature. Thus, the absence of ‘legislative facts’ 

explaining the distinction ‘on the record,’ has no significance in rational-basis analysis.”).  

In addressing the historical marginalization of women in sports, the court decided laws 

that classify a particular sex, with no equal opportunity to compete in athletic competitions, are 

unconstitutional under rational basis review. In 1973, the Eighth Circuit Court of Appeals found 

a high school league violated the Equal Protection Clause when it had not demonstrated a 

sufficient rational basis for their conclusion that women are incapable of competing with men in 

non-contact sports. Brenden v. Indep. Sch. Dist., 477 F.2d 1292, 1300 (8th Cir. 1973) (“[The 

Plaintiffs’] schools have failed to provide them with opportunities for interscholastic competition 

equal to those provided for males with similar athletic qualifications. Accordingly, they are 

entitled to relief.”). In 1979, the Court held the opposite is also a violation of the Equal 

Protection Clause when a state board of education enacted an absolute rule that would bar boys 

from playing on girls’ interscholastic teams even when no equal opportunities for boys to 

compete was available. Attorney Gen. v. Mass. Interscholastic Athletic Asso., 393 N.E.2d 284, 

296 (1979) (“We do not overlook the difficulties in maintaining fair competition when mixed 

teams enter the lists, but it would be premature to assume that the difficulties are insurmountable 
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. . . We emphasize that resort to a separate team for boys acts as a backstop for many if not all 

alternatives which result in introducing boys into girls' teams.”).  

Despite the case law addressing sex and gender in sports, there is not a long history of 

deciding Equal Protection Clause claims based on transgender identity in sports. In 2015, the 

District Court for the Western District of Pennsylvania decided a university, receiving federal 

funds, who engages in transgender classification is not in violation of the United States 

Constitution when it prohibits a transgender male student from using sex-segregated restrooms 

and locker rooms designated for men on the university campus. Johnston v. Univ. of Pittsburgh 

of the Commonwealth Sys. of Higher Educ., 97 F. Supp. 3d 657, 672 (W.D. Pa. 2015). In this 

case, the plaintiff, who was born a “female,” attended the University of Pittsburgh at Johnstown 

(UPJ) prior to transitioning and amending legal gender markers. Id. at 662. Accordingly, the 

plaintiff applied for admission as “female.” Id. at 662. Because the plaintiff identified as male, he 

used university restrooms and locker rooms designated for “men.” Id. at 663. The plaintiff was 

informed on numerous occasions he may use the “male” facilities, but only after officially 

changing his gender in UPJ’s records by presenting a court order or birth certificate. Id. at 663. 

The plaintiff disregarded university policies and continued to use the “male” facilities for 

months, resulting in disciplinary actions. Id. at 663-64. Although the plaintiff argued that 

“Defendants, without justification, treated Plaintiff differently from other similarly situated 

students on the basis of sex, including his transgender status and perceived failure to conform to 

gender stereotypes,” the court held the plaintiff failed to show that his sex, as distinct from his 

gender, is male and as such failed to allege he was discriminated against because of his sex. Id. at 

672. Most recently, the Fourth Circuit decided the Equal Protection Clause can protect 

transgender students from school bathroom policies that prohibit them from affirming their 
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gender. Grimm v. Gloucester Cty. Sch. Bd., No. 19-1952, 2020 U.S. App. LEXIS 27234, at *66 

n. 15 (4th Cir. Aug. 26, 2020) (holding students transitioning from one biological sex to 

another are punished under such policies for gender nonconformity, thereby relying on sex 

stereotypes). 

As the Fourteenth Circuit Court of Appeals correctly held, NGHSAA’s policy should be 

analyzed under rational basis review and undoubtedly survives constitutional scrutiny. In the 

present case, NGHSAA articulated it’s legitimate purpose: “to avoid the competitive 

disadvantage to women that would flow from allowing biological males to compete against them 

and to prevent the erosion of the significant gains made over the past several decades to afford 

female athletes greater opportunities to compete on an even playing field with men.” (R. at 8-9.) 

In Grimm,  the court held “a public school may lawfully establish, consistent with the 

Constitution, separate restrooms for its male and female students in order to protect bodily 

privacy concerns that arise from the anatomical differences between the two sexes.” 2020 U.S. 

App. LEXIS 27234, at *118-19. Similarly, the circuit court here recognized “a statutory 

classification that does not proceed along suspect lines or infringe fundamental constitutional 

rights must be upheld against equal protection challenge if there is any reasonably conceivable 

state of facts that could provide a rational basis for the classification.” (R. at 9.) Therefore, 

because NGHSAA’s purpose for the policy does not infringe on constitutional rights, it may be 

deemed legitimate for a Fourteenth Amendment analysis.    

NGHSAA’s legitimate purpose is rationally related to the means of classification because 

the policy for two reasons: 1) the policy does not interfere with the equal opportunity for both 

sexes to compete in athletic competitions against others of similar biological make-up and 2) the 

policy is one rational way to achieve NGHSAA’s legitimate purpose. Unlike the court 
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in Brendan where the school failed to provide equal opportunity for females in interscholastic 

competition as that provided for males with similar athletic qualifications or in Mass. 

Interscholastic Athletic Asso. where the school failed to provide any opportunity for males to 

compete in athletic competitions, here NGHSAA equally provides opportunities for both males 

and females to participate in swimming competitions by having separate teams based on 

biological sex. (R. at 5.) Further, like in Johnston where the defendant had access to female 

designated facilities or an avenue to officially change his biological sex for purposes of school 

records thereby permitting access to male facilities, here the petitioner has access to the 

biological male swim competitions and perhaps may even officially change biological sex 

thereby permitting access to the female swim competitions. (R. at 5-6.) Therefore, because 

NGHSAA’s continues to provide opportunities for biological males and females to participate in 

swimming competitions against others of similar biological make-up, it does not infringe on the 

petitioner’s ability to compete at all.  

Although NGHSAA’s policy may be overinclusive of students whose biological sex may 

not be determinative of their athletic capabilities, the court need not find whether NGHSAA’s 

policy is the most logical or least discriminatory. Rather the court simply must find whether the 

policy is rationally related. Hecox, 2020 U.S. Dist. LEXIS 149442 at *75 (“Rational-basis 

review in equal protection analysis ‘is not a license for courts to judge the wisdom, fairness, or 

logic of legislative choices.’”); Beach Commc’n, 508 U.S. at 313 (“[Under rational basis review, 

a classification] must be upheld against equal protection challenge if there is any reasonably 

conceivable state of facts that could provide a rational basis for the classification.”). Here, as the 

circuit court held, the classification is rationally related to the purpose of the policy because it is 

one way to achieve NGHSAA’s goal. (R. at 8-9.) Therefore, NGHSAA’s policy passes 
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constitutional muster under rational basis review and does not violate the Equal Protection 

Clause.   

B. Even if this Court finds that intermediate scrutiny applies, NGHSSA’s policy is 
permissible because it serves an important governmental interest and is not based on 
stereotypes.  

 
In the past, the court upheld sex discrimination under rational basis review. It was not 

until Reed that the Court started looking at sex discrimination differently. 404 U.S. at 75. It was 

in Reed that sex discrimination first failed rational basis review. Id. It was finally in Craig where 

the Court established an intermediate scrutiny test for sex discrimination. 429 U.S. at 197. It 

stated that “classifications by gender must serve important governmental objectives and must 

be substantially related to achievement of those objectives.” Id. (emphasis added). In Virginia, 

the Court used slightly different language, stating that there must be “exceedingly persuasive 

justification” for sex-based discrimination, but this standard has not been consistently used by 

the Court. 518 U.S. at 514. Finally, it was established in a series of cases that sex-based 

discrimination that is based on stereotypes will always fail intermediate scrutiny, but 

discrimination based on biological differences between men and women may prevail. See Muller 

v. Oregon, 208 U.S. 412, 422 (1908) (“The two sexes differ in structure of body . . .”), Michael 

M., 450 U.S. at 476 (1981), Nguyen v. INS, 533 U.S. 53, 60-61 (2001).  

The Court has adopted a four-factor test to determine whether a classification falls into a 

quasi-suspect class. The first factor is whether the class has historically been subject to 

discrimination. Bowen v. Gilliard, 483 U.S. 587, 602 (1987). The second is whether the class has 

a defining characteristic that bears a relation to ability to perform or contribute to society. City of 

Cleburne, 472 U.S. at 440-41. The third factor is whether the class exhibits obvious, immutable, 
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or distinguishing characteristics that define the class as a discrete group. Bowen, 483 U.S. at 602. 

And the last factor is whether the class is a minority or politically powerless. Id.  

NGHSAA argues that all the factors are in fact not met regarding the classification of 

transgender athletes. First, Respondent concedes that transgender individuals have been 

historically subject to discrimination. But, being historically subject to discrimination does not 

automatically place a class under intermediate scrutiny. Second, this class does have a defining 

characteristic that bears a relation to ability. The physicality of men and women do differ and 

does have a bearing on their athletic performance. Third, gender is immutable. It is becoming 

largely accepted that gender is in fact not binary. See Jessica A. Clarke, They, Them and 

Theirs, 132 HARV. L. REV. 894, 896 (2019). Rather, gender is seen as a more fluid concept where 

people may not identify as a man or a woman and may even shift between the two as if on a 

scale. Id. Because of the growing popularity, gender is not an immutable characteristic. Lastly, 

transgender individuals are not politically powerless as they are not kept from taking part in the 

political process.  

However, even if this Court finds that heightened scrutiny applies, the NGHSAA’s policy 

meets intermediate scrutiny. This policy serves an important governmental objective: “promoting 

sex equality through sex-specific teams that provide opportunities for female athletes to 

demonstrate their skill, strength, and athletic abilities while also providing them with 

opportunities to obtain recognition and accolade, college scholarships, and numerous other long-

term benefits that flow from success in athletic endeavors.” (R. at 9.) And as mentioned, this 

policy is based on physical differences between male and female sexes, which this Court has 

held as valid reasoning.  
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In Mass Interscholastic Athletic Asso., the Supreme Judicial Court of Massachusetts held 

that sex-based classifications under state law were subject to strict scrutiny like federal cases 

regarding race. 378 Mass at 355. In that case, the athletic association barred men from playing on 

women’s teams, even if there is no male equivalent team offered and his school. Id. at 346. The 

court states that “where opportunities in the past have grossly favored males, it remains the fact 

that some of the less athletic men have been denied active participation in competitive sports in 

part because of sex segregation.” The court ultimately held that the policy was much too broad 

and speculative.  

This case is distinguishable for a few reasons. First, this Court has never held sex 

discrimination to the same standard as race discrimination. Second, male equivalents of female 

athletic teams are not at issue in this case. Third, this policy is based of real physical differences 

that put women, who have already faced historical discrimination in sports, at a disadvantage. 

Lastly, there is evidence to show that these physically differences do put women on average at a 

disadvantage. Tables 1 and 2 from the appendix show that in both the 200-yard Individual 

Medley and the 100-yard Butterfly, all but two girls would have lost when competing against 

their male counterparts. (R. at 20.) Additionally, this case is not about “less athletic men” it is 

about a trans person with male physical characteristics that have given the person an advantage 

over female swimmers.  

            Two recent cases have analyzed the classification of transgender individuals under the 

scope of intermediate scrutiny: Grimm and Adams v. Sch. Bd., however both cases are 

distinguishable from the case today. In Grimm, a transgender male sued his school due to its 

bathroom policy that kept him from utilizing the male bathroom and was told to use a restroom 

in the nurse’s office. No. 19-1952, 2020 U.S. App. LEXIS 27234 at *6. 
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Similarly, Adams involves a transgender male who was given the option to either use the multi-

stall girls’ restrooms or a single stall gender neutral restroom. Adams v. Sch. Bd., No. 18-13592, 

2020 U.S. App. LEXIS 24968, at *13 (11th Cir. Aug. 7, 2020). In both cases, the transgender 

students had been taking hormone blockers and were physically transitioning. See Grimm, 2020 

U.S. App. LEXIS at *7; Adams, 2020 U.S. App. LEXIS at *16. This made it more appropriate 

for them to use restrooms that aligned with their preferred gender over the sex they were 

assigned at birth. Ultimately, both the Fourth and Eleventh Circuits correctly found for the 

transgender students.  

Again, this case is different from Grimm and Adams because it is not dealing with the 

normal bodily functions of every human. This case is regarding a narrow circumstance where 

women’s opportunities in athletics must be preserved and not trampled by individuals with a 

physical advantage over them. Another difference is that there is no record to show that Taylor 

Powell has physically transitioned, as opposed to the transgender males in the two-bathroom 

cases. The District Courts decision was not supported by evidence of Taylor Powell going 

through a medical transition, and the Fourteenth Circuit rightly overturned the decision.  

NGHSAA’s policy serves an important government interest: sex equality in athletics. 

Women’s athletic programs have largely been politicized and easily cut from school 

programming. Allowing individuals with the physical characteristic of the opposite sex 

to enter the realm of female sports will undercut much of the progress made for female athletes. 

As shown in the record, had the ten best female swimmers competed against the ten best male 

swimmers in the 200-yard Medley, eight out of ten of the female swimmers would have fallen 

behind all ten males. (R. at 20.) And in the 200-yard Medley, the two females that did have better 
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times than the males would still have fallen behind three and nine boys, respectively. Id. Similar 

numbers are seen for the 100-yard Butterfly. Id.  

As the Circuit Court stated “[a] transgender female athlete is in fact different from a 

cisgender female.” (R. at 10.) A transgender female has the physicality of a male until they go 

through medical transition, and even then, some physical characteristics do not change. Sex 

segregated sports have allowed for sex-specific rules and regulations particular to the general 

physical composition of males and females. Reversing the Circuit Court’s decision would not 

only allow individuals that can out swim females simply because of their sex but will also affect 

all sports in public schools across the country. Upholding the Circuit Court’s decision will allow 

for women to continue to advance in athletics without the fear of individuals with male physical 

characteristics breeching their teams and effectively creating an uneven playing field.  

Protecting women’s opportunities has always been upheld under intermediate scrutiny, as 

have laws that differentiate based on actual physical differences between male and female 

bodies. This Court should follow the precedent set over the decades and affirm the lower court’s 

decision.   

II. A STATE HIGH SCHOOL ATHLETIC ASSOCIATION’S POLICY, WHICH 
PROHIBITS BIOLOGICAL MALES FROM COMPETING ON FEMALE 
ATHLETIC TEAMS, DOES NOT VIOLATE THE DUE PROCESS 
CLAUSE UNDER RATIONAL BASIS REVIEW. 
 
The Fourteenth Circuit rightly upheld NGHSAA’s policy does not violate Due Process 

Clause. The petitioner’s rights are not fundamental in nature, hence the restrictions to such rights 

are analyzed under rational basis review. See generally Thornburgh v. Abbott, 490 U.S. 401, 

410-12 (1989). So long as a policy restricts liberty interests in any way rationally related to a 

legitimate important government interest, it passes constitutional muster under rational basis 

review. Id. 
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The Fourteenth Amendment prohibits a state from “depriv[ing] any person of life, liberty, 

or property, without due process of law.” U.S. Const. amend. XIV, § 1. “The Clause [c]overs a 

substantive sphere as well, barring certain arbitrary and oppressive government actions 

regardless of the fairness of the procedures used to implement them.” Cnty. of Sacramento v. 

Lewis, 523 U.S. 833, 840, 845-46 (1998). The Supreme Court has described two strands of the 

substantive due process doctrine—one strand protects fundamental liberty interests, while other 

protects against the exercise of governmental power that shocks the conscience. See Chavez v. 

Martinez, 538 U.S. 760, 787 (2003). On one side, conduct that shocks the judicial conscience is 

deliberate government action that is “arbitrary” and “unrestrained by the established principles of 

private right and distributive justice.” Lewis, 523 U.S. at 846.  On the other, a fundamental right 

or liberty interest is one that is “deeply rooted in this Nation’s history and tradition” and 

“implicit in the concept of ordered liberty.” Martinez, 538 U.S. at 775.  

Here, the issue is whether there has been a violation of a fundamental right or a liberty 

interest and not the conduct that shocks the judicial conscience as it is concerned with preventing 

government officials from “abusing their power or employing it as an instrument of oppression.” 

Lewis, 523 U.S. at 846. In cases where the fundamental right or liberty interest is not enumerated 

in the Constitution, the court applies a three-part test: 1) determine if  there is a fundamental 

right, 2) has the right been infringed upon, and 3) if the law has infringed upon a fundamental 

right, does the State satisfy the appropriate scrutiny test. Here, the petitioner’s right to participate 

in interscholastic sports as a component of education is not a fundamental right. The policy does 

however affect and protect students’ fundamental right to privacy. Nonetheless, the policy is 

subject to a rational basis review. NGHSAA’s policy is rationally related to a legitimate purpose 

of maintaining fairness of female athletic teams because prohibiting biological males from 
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competing is one feasible way the athletic association may achieve that goal. Therefore, 

NGHSAA’s policy passes constitutional muster and does not violate the Due Process Clause. 

A. NGHSAA’s policy does not encroach on a fundamental right 
 

A fundamental right is recognized by the Supreme Court as requiring the highest degree 

of protection from government encroachment. These rights are specifically identified in the Bill 

of Rights—freedom of speech, press, and religion. These rights have also been found under the 

Due Process Clause. See Loving, 388 U.S. at 1; see also Skinner v. Oklahoma, 316 U.S. 535 

(1942). The Supreme Court analyzes whether a right is fundamental under a the two-step test: 

“(1) careful description of the asserted fundamental liberty interest; and (2) whether the right it is 

deeply rooted in this Nation’s history and tradition, and implicit in the concept of ordered liberty, 

such that neither liberty nor justice would exist if they were sacrificed.” Glucksberg, 521 U.S. at 

720-21. (holding that there is no generalized right to commit suicide and that both suicide and 

right to assisted suicide is not rooted in history or tradition). The Court also looks to precedent to 

decide whether a right is fundamental. See Loving, 388 U.S. at 1 (1967) (fundamental right to 

marry); see also Skinner, 316 U.S. at 535 (right to procreate); Eisenstadt v. Baird, 405 U.S. 438 

(1972) (right to use contraceptives). Distinct from precedent, the Court recognized certain 

fundamental rights by extrapolating from the First, Third, Fifth and Ninth amendments. See 

Griswold v. Connecticut, 381 U.S. 479, 484-85 (1965). 

Based on tests for recognizing the fundamental rights, the right to participate in 

interscholastic sports as a component of education is not a fundamental right because it is not 

enumerated in the Constitution nor is it deeply rooted in the Nation’s history or tradition. See 

Williams v. Attorney Gen. of Ala., 378 F.3d 1232, 1250 (11th Cir. 2004); Angstadt v. Midd-

West School Dist., 377 F.3d 338, 344 (3rd Cir. 2004); Walsh v. Louisiana High School Athletic 
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Ass’n, 616 F.2d 152, 159 (5th Cir. 1980). The NGHSAA’s policy indirectly recognizes right to 

privacy especially in ones partially clothed/unclothed body. See Faulkner v. Jones, 10. F.3d 226, 

232 (4th Cir. 1993). Privacy in their genitals and involuntary exposure in the presence of 

member of the opposite sex is a fundamental right and must be upheld. Doe v. Luzerne Cty., 660 

F.3d 169, 176 (3rd Cir. 2011). Therefore, NGHSAA’s policy does not encroach on a 

fundamental right. 

1. There is no fundamental right to participate in inter-high school athletic programs as a 
component of the right to education. 

 
The right to participate in inter-high school athletic program, is not a fundamental right. 

Because the petitioner is seeking recognition of a new fundamental right, the Court must turn to 

the two-step analytical Glucksberg framework for evaluating new fundamental rights. Williams, 

378 F.3d at 1239. Under the first step, the right must be carefully defined, as one of “the cardinal 

rules” of constitutional jurisprudence is that scope of the asserted right—thus its parameters of 

the inquiry—must be dictated “by the precise facts” of the immediate case. Id. Under the second 

step, the Court must analyze the right to be objectively, deeply rooted in this Nation’s history and 

tradition and implicit in the concept of ordered liberty, such that neither liberty nor justice would 

exist if were sacrificed. Id. While assessing the second step, this Court must focus on narrowly 

and more precisely on the treatment of the right. Id. at 1243. Once the Court establishes that the 

right does not have any place in Nation’s traditions, it need not proceed to further question of 

whether that right was deeply rooted in those traditions nor whether it was implicit in the concept 

of ordered liberty. Id. 

The right to participate in inter-high school athletic programs is not enumerated in the 

Constitution nor can it be found in judicial precedent. The privilege of participating in 

interscholastic athletics is not derived from the Federal Constitution and is thereby left 
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exclusively to the protection of the states. Mitchell v. Louisiana High School Athletic Ass’n, 430 

F.2d, 1155, 1157 (5th Cir. 1970). Many courts like Angstad and Walsh have considered the 

question and have found that there is no clearly established right to compete or participate in 

extracurricular activities. Right to participate in interscholastic athletics is only one of the 

components of education1 other than studies, social and other extracurricular activities, and it has 

never been held to be a constitutionally protected civil right. See Mitchell 430 F.2d at 1155. It is 

unlike the unenumerated rights like right to marriage, right to procreate, right to use 

contraception, right to interstate travel, etc. which were recognized in precedent as they are core 

fundamental rights connected to welfare and existence of a person. 

The right to participate in extracurricular interscholastic activity is neither a liberty 

interest nor property interest protected by the Due Process Clause of the Fourteenth Amendment. 

See Angstadt, 377 F.3d at 344; see also Mitchell at 1155. The Due Process Clause extends 

constitutional protection to those fundamental aspects of life, liberty, and property that rise to the 

level of a “legitimate claim of entitlement” but participating in interscholastic athletics amount to 

a “mere expectation,” rather than constitutionally protected claim of entitlement. Walsh, 616 

F.2d at 159. The Supreme Court has not addressed the question of participation in interscholastic 

activities constituting a protected interest once granted by the state.  

The courts that have considered this general question have determined overwhelmingly 

that no such property rights exist. See id.; see also Angstadt, 286 F.Supp.2d at 441-43 (M.D. Pa. 

2003). In Williams, the individuals, and vendors of sexual devices, brought an action challenging 

 

1 Right to education is not a fundamental right. San Antonio Independent School District 
v. Rodriguez, 411 U.S. 1 (1973). Since right to education is not treated as a fundamental right, so 
is a component of education given the same treatment. 
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constitutionality of Alabama statute prohibiting commercial distribution of any device primarily 

used for stimulation of human genitals. 378 F.3d at 1233. The Court recognized the assertion of a 

new fundamental right and undertook the Glucksberg analysis. Under the first step it emphasized 

the importance of careful description of the right to sell and purchase sexual devices, then the 

broad right to privacy and sexual privacy. Id. at 1239. Under the second step, the Court 

investigated the “Comstock laws,” federal and state legislation adopted in the late 1800s, that 

directed at the suppression of Trade in and Circulation of obscene Literature and Articles of 

immoral use. Id. at 1245. Once the Court found that the right was not asserted in our Nation’s 

traditions, it did not proceed into the question of whether deeply rooted in those traditions and 

was “implicit in the concept of ordered liberty.” Id. Further in Angstadt, the parents of a student 

brought an action against the public-school district for the school district’s alleged failure to 

allow a student to practice, play and compete in interscholastic basketball, in violation of her 

Fourteenth Amendment. 377 F.3d at 341-42. The Court held that the student did not have a right 

to compete or participate in extracurricular activities. There is no property interest in 

participation of extracurricular activities and even if the state statute were to be viewed as giving 

the student property interest, the statute expressly conditions that participation on the proviso that 

student must fulfil all the requirements of participation in such activity. Id. at 344. Similarly, in 

Walsh, the parents challenged a student transfer rule violated student’s due process right as the 

student possesses property interest in education which extended to all integral parts of the 

education process including right to participate in interscholastic sports. The Court disagreed and 

held that the right to participate in interscholastic sports is neither a right or privilege, but a mere 

expectation and hence not a constitutionally protected right.  
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Here, as stated in Williams, the scope of the asserted right must be dictated by the 

“precise facts” of the immediate case. “Careful description” is designed to prevent the reviewing 

court from venturing into vaster constitutional vistas. Thus, based on the facts, the asserted right 

of the petitioner should have been the right of a transgender male to try out or compete for the 

women’s swim team, which does not have roots in history and tradition.2 Further, the right to 

participate in athletic program as a component of education, is also not a fundamental right as it 

is not deeply rooted in Nation’s history or traditions nor implicit in the concept of ordered 

liberty. Like in Williams, the Court perused the Comstock laws, here, upon perusing the Amateur 

Sports Act of 1978, Title IX of the 1972 Education Amendments, Title 34 Education Part 106, it 

is clear that there is no right to participate or liberty to choose any athletic program. Therefore, 

the right to participate in inter-high school athletic program as a component of education, is not a 

fundamental right. 

2. NGHSAA’s policy recognizes, affects, and protects a students’ fundamental right to 
privacy. 
 
Right to bodily privacy is part of the fundamental right to privacy. Under the first part of 

the Glucksberg analysis, the Court recognize “society’s undisputed approval of separate public 

restrooms for men and women based on privacy concerns. The need for privacy justifies 

separation and differences between the genders demand a facility for each gender that is 

different.” Faulkner, 10. F.3d at 232. Traditions, statutes, and caselaw demonstrate children have 

 

2 In American history, women and men have engaged in sporting activities, different and 
separate from one another, due to physicality, aggression, and dominance in male participants. 
See Varda Burnstyn, The Rites of Men: Manhood, Politics and the Culture of Sport, 45 (1999). 
Even the Courts have recognized physiological gender differences, O’Connor v. Board of Ed. Of 
School Dist. 23, 449 U.S. 1301 (1980), and considering the lack of athletic opportunities in past 
years for women, separate swimming teams for males and females would meet constitutional 
requirements of “separate but equal” doctrine. 
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a right to be free from exposure from opposite gender.3 The Supreme Court has also recognized 

the fundamental right to privacy by extrapolating from first, third, fifth and ninth amendments. 

See Griswold, 381 U.S. at 484-85. (holding that the state's ban on the use of contraceptives 

violated the right to marital privacy).  

A fundamental right to bodily privacy is rooted in judicial precedent. Everyone has a 

“constitutionally protected privacy interest in his or her partially clothed body. Luzerne Cnty., 

660 F.3d at 176. There is no “requirement that certain anatomical areas of one’s body, such as 

genitalia, must have been exposed for that person to maintain a [constitutional] privacy claim.”  

Id. at 176. A “reasonable expectation of privacy” exists “particularly while in the presence of 

members of the opposite sex.” Id. at 177 (emphasis added); See Cornfield by Lewis v. Consol 

High Sch. Dist. No. 230, 991 F.2d 1316, 1323 (7th Cir. 1993) (The sense of privacy is magnified 

for teens, who are “extremely self-conscious about their bodies[.]”); see also St. John’s Home for 

Children v. W. Va. Human Rights Comm’n, 375 S.E.2d 769, 771 (W. Va. 1988) (teens are 

“embarrass[ed] ... when a member of the opposite sex intrudes upon them in the lavatory.”). The 

Supreme Court recognized the inherent “[p]hysical differences between men and women” which 

it explained are “enduring and render two sexes…not fungible.” Virginia, 518 U.S. at 553.  In 

Faulkner, the female plaintiff challenged the defendant state military college’s policy of 

admitting only males. 10. F.3d at 228-29. The Court allowed plaintiff’s action as the 

classification was not based on acknowledged differences between men and women. Id. at 232. It 

 

3 Title IX regulation; provides for privacy facilities to continue to be separated based on 
sex. 34 C.F.R. § 106.33; See e.g., 18 Pa.C.S.A. § 7507.1 (viewing or filming a person in a state 
of undress without their consent in a place where a person “would have a reasonable expectation 
of privacy”); 18 Pa.C.S.A. § 3127 (regarding the exposure of genitalia when “likely to offend, 
affront or alarm”). 
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drew a comparison with the need for separate public rest rooms for men and women due to the 

nature of difference on which the separation is based i.e. the real differences between the sexes, 

and the differences are not based on stereotyped or generalized perception of differences. Id. In 

Luzerne Cnty., a female deputy sheriff sued county, deputy chief for sheriff’s department and 

sheriff, claiming violations of her civil rights in connection with a male deputy’s filming of her 

during a decontamination process. 660 F.3d at 169. The Court recognized the constitutional right 

to privacy and protection against public disclosure [of] only highly personal matters representing 

the most intimate aspects of human affairs. Id. at 176. While the privacy interest in partially 

clothed body was a matter of first impression, it recognized the same by relying on other 

circuits—Second, Sixth and Ninth. Id. 

Here, the NGHSAA policy is tangentially catering to the fundamental right to privacy to 

use bathroom and locker room, without sharing with a person who is biologically of opposite 

sex. Like in Luzerne Cty., the Court recognized the female deputy sheriff’s bodily privacy in the 

presence of male counterparts, here, Brittany too possesses bodily privacy from transgender 

male. It is unlike Faulkner, where the classification was not based on acknowledged gender 

differences, because NGHSAA’s policy distinctly states biological difference. Anatomical 

differences define sex and are the precise reason that our caselaw and statutes have spoken so 

consistently about separate privacy facilities.  

B. Neither a fundamental right nor a liberty interest has been infringed 
 
Once it has been determined whether the right at issue is fundamental, the court 

determines whether the right has been infringed upon. Abdi v. Wray, 942 F.3d 1019, 1026 (10th 

Cir. 2019). A constitutional right is infringed upon and the government’s action must be justified 

when the exercise of the right is prohibited. See e.g., Griswold, 381 U.S. at 484-85 (holding that 



29 
 

if there is a fundamental right to purchase and use contraceptives, a law that outlaws all 

distribution and use of birth control is an infringement); Zablocki v. Redhail, 434 U.S. 374, 387 

n.12 (1978). (holding that in evaluating whether there is violation of a right it considers “[t]he 

directness and substantiality of the interference.”).  In Griswold, the Court held the Connecticut 

law violated right to privacy as its criminalized sale and distribution of contraceptives. 381 U.S. 

at 484-85. Justice Warren, Justice Goldberg and Justice Brennan, together in concurrence, held 

that right to use contraceptives is a right of privacy in marriage, which is deep rooted in the 

Constitution and part of the Ninth Amendment, and it may be infringed if not protected. Id. at 

486. Similarly, in Zablocki, the Court declared a Wisconsin statute unconstitutional which 

provided that any resident having minor issue not in his custody that he is under obligation to 

support by any court or judgment may not marry without court approval. 434 U.S. at 375. It held 

that the statute directly and substantially interfered with the fundamental right to marry. Id. at 

387. 

Here, the right to participate in interscholastic sports as a component of the right to 

education is not a fundamental right. Because it is not a fundamental right, the government 

intrusion cannot be held to be violating petitioner’s due process. Further, NGHSAA’s policy 

indirectly protects fundamental right to privacy. Separating locker rooms and bathrooms based 

on anatomical differences protects the right to privacy.  

C. The right to participate in interscholastic sports as a component of education is subject 
to rational basis review to which NGHSAA’s policy readily complies. 
 
If a non-fundamental right is allegedly violated, the Courts analyzes the violation under 

rational basis review. Thornburgh, 490 U.S. at 410-12. Rational basis review is deferential to the 

legislature. Id. It only requires a law be rationally related to a legitimate purpose. Id. The 

government is not required to use the least restrictive or costly alternative. Id. There are two 
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primary questions under rational basis review: (1) Does the law have a legitimate purpose? and 

(2) Is the law rationally related to achieving it? Here, NGHSAA’s policy will be subjected to 

rational basis test as right to education and right to participate in interscholastic teams as a 

component of education, are not fundamental rights.  

A law will be upheld if the government can identify some conceivable legitimate 

purpose, regardless of whether that was government’s actual motivation.  See Williamson v. Lee 

Optical Inc., 348 U.S. 483, 487-88 (1955). “[T]he law need not be in every respect logically 

consistent with its aims to be constitutional. It is enough that there is an evil at hand for 

correction, and that it might be thought that the particular legislative measure was a rational way 

to correct it.” Id.   

Under rational basis review, a law is not invalid if it is either underinclusive or 

overinclusive. See Ry. Express Agency, 336 U.S. at 109; New York City Transit Auth., 440 U.S. 

at 575. In Williamson, the Court upheld an Oklahoma law that made it illegal for anyone other 

than a licensed optometrist to fit eyeglass lenses. Williamson, 348 U.S. at 491. The law 

negatively affected unlicensed opticians who were prohibited from performing the relatively 

simple process of grinding lenses to fit eyeglass frames. Id. at 486. The Court reasoned that even 

though the  regulation  harms  opticians  and  may  exact  a  “needless,  wasteful requirement  in  

many  cases,”  the  law  survives  rational  basis  review because it could conceivably encourage 

people to have more frequent eye  examinations,  which  is  rationally  related  to  the  legitimate  

state interest of public health and welfare. Id. 487. In Ry. Express Agency, the Court upheld an 

underinclusive municipal traffic law that prevented advertisements from being displayed on 

vehicles unless owned by that company because the end (reducing distractions to drivers) was 

rationally related to the means (prohibiting advertisements for some but not all vehicles). 336 
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U.S. at 109. The law was underinclusive about not banning all other forms of distractions or 

other advertising distractions on other platforms. The Court explained, “The local authorities 

may well have concluded that those who advertise [on their own trucks] do not present the same 

traffic problems in view of the nature or extent of the advertising.” Id. at 110. The Court 

concluded that government might have perceived some difference among the ads and that it was 

immaterial whether the government failed to deal with even greater distractions to motorists. 

Whereas in New York City Transit Auth., the Court upheld an overinclusive state law that 

banned people testing positive for methadone from working in the transit authority because the 

end (driving safely) was at least minimally related to the means (banning anyone testing positive 

for methadone). 440 U.S. at 594. Even though only about 25% of methadone users were likely to 

relapse, over-inclusivity is not a ground for invalidating a law under rational basis review. “It is 

of no constitutional significance that the degree of rationality is not as great with respect to 

certain ill-defined subparts of the classification as it is with respect to the classification as a 

whole.” Id. at 593. The Court held that any alternative rule is likely to be less precise and will 

assuredly be more costly than the total ban on those using drugs. Id. at 589-90. 

Here, like in Williamson, the NGHSAA’s policy survives rational basis scrutiny and it 

must be upheld if any state of facts reasonably may be conceived to justify its discrimination. 

The Court need not delve into the actual purpose of the law. There are numerous reasons that 

justify the policy: (1) Preserving athletic opportunities for girls, Clark v. Ariz. Interscholastic  

Ass’n, 695 F.2d 1126, 1131 (9th Cir. 1982); (2) Safeguard against gender fraud4; (3) Prevent 

 

4 See, e.g., Penelope Childs, ‘Gender Fraud’: Where do we go from here?, Plymouth L. 
and Crim. J.R. (2016). 
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injury, especially in contact sports like boxing, wrestling, or mixed martial arts etc.5; (4) Promote 

competitive fairness and promote level playing field, B.C. v. Bd. of Educ., 531 A.2d 1059, 1066 

(N.J. Super. Ct. App. Div. 1987). Since the petitioner there is no record about the petitioner 

medically transitioning, the Court must proceed as if she is anatomically and biologically a male. 

She like any other male athlete would have competitive advantage over Brittany and other girls. 

The fact that males perform better than females is also illustrative from swimming timings in the 

Appendix. (R. at 20.)  

NGHSAA policy is both underinclusive and overinclusive. It is underinclusive like the 

Ry. Express Agency case, because it only affects transgender males and not transgender females. 

It is overinclusive like New York Transit Auth., because it affects all the transgender males who 

have transitioned into females after hormonal treatment and it also affects both contact and non-

contact sports. However, the policy is constitutional despite under inclusivity or over inclusivity 

because it is not for the Court to second guess the policy makers, if minimal rationality exists 

between the means and the purpose. Therefore, NGHSAA’s policy survives rational basis 

scrutiny and does not violate the Due Process Clause of the Fourteenth Amendment.  

 

5  See, e.g., Ben Popper, Fighting Fallon Fox: The Controversial Science of Transgender 
Athletes in   Combat Sports, VERGE (Mar. 21, 2013), 
https://www.theverge.com/2013/3/21/4131174/fallon-fox-mma-science-transgender-fighting-
athletes (detailing the controversy over Fallon Fox, an MTF transgender mixed martial arts 
fighter, who some critics argue poses a safety risk to her female competitors). 
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CONCLUSION 

For the aforementioned reasons, this court should affirm the Fourteenth Circuit Court of 

Appeals and find NGHSAA’s new policy does not violate the Equal Protection or Due Process 

Clauses of the Fourteenth Amendment.  


