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QUESTIONS PRESENTED 

  

I. Whether a state high school athletic association’s policy, which prohibits transgender 

students from competing on female athletic teams, violates the Equal Protection Clause? 

II. Whether a state high school athletic association’s policy, which prohibits transgender 

students from competing on female athletic teams, violates the Due Process Clause? 
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CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED 

  

  

UNITED STATES CONSTITUTION 

Amendment XIV  

Section 1.  

 

All persons born or naturalized in the United States, and subject to the jurisdiction thereof, 

are citizens of the United States and of the state wherein they reside. No state shall make 

or enforce any law which shall abridge the privileges or immunities of citizens of the 

United States; nor shall any state deprive any person of life, liberty, or property, without 

due process of law; nor deny to any person within its jurisdiction to the equal protection of 

the laws. 

 

STANDARD OF REVIEW 

 This Court uses the de novo standard of review when reviewing a lower court's 

conclusions of law. This Court also reviews mixed questions of law and fact under a de novo 

standard of review Pullman-Standard v. Swint, 456 U.S. 273, n.19 (1982). 
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 STATEMENT OF THE CASE 

I.Taylor Powell’s Struggle For Acceptance 

There are only two things Taylor Powell has known her entire life: “I am a girl, and I was 

born to swim.” R. at 4. She has excelled at swimming since childhood, and loves the sport. R. at 

4. Taylor is also transgender, having been born biologically male. R. at 4. Ever since Taylor can 

remember, she has had difficulty coping with the gender -male- she was assigned at birth. R. at 4. 

Her struggle only intensified around puberty, when she began experiencing debilitating levels of 

distress. R. at 4. She was diagnosed with gender dysphoria, which is a condition where transgender 

individuals experience persistent and clinically significant distress caused by the incongruence 

between their gender identity and the sex assigned to them at birth. R. at 4. Taylor was allowed to 

transition and began identifying as transgender and presenting as female. R. at 4.  

 Taylor is a student at North Greene High School. R. at 2. During the summer between her 

sophomore and junior year, she informed North Greene that she was a transgender girl, currently 

transitioning, and wanted to be considered a female student. R. at 4. She petitioned the school’s 

principal to allow her to compete with the other girls, and gave him information from the National 

Association for Transgender Athletes, who are committed to advocating for the rights of 

transgender student athletes across the country to participate according to their gender identity. R. 

at 4. The school was informed of the positive benefits transgender students gain from being 

allowed to compete in accordance with his or her gender identity. R. at 4. The school was moved 
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by Taylor’s enthusiastic and well-supported plea for acceptance and gave her approval to try out 

for the women’s swim team during the fall of 2019. R. at 4. 

 Taylor tried out for the team and successfully made it on. R. at 4. She quickly rose to the 

top of the team, securing consistent wins in the butterfly and backstroke events. R. at 4. At the 

season-ending conference meet, Taylor finished first and qualified for the state championships. R. 

at 5. Because of her outstanding performance and placement, she was well on her way to getting 

scouted by one of the top swimming colleges in the nation. R at. 5. 

II. The Backlash 

 North Greene’s decision to allow Taylor to compete on the women’s swim team was not 

without its detractors, even among Taylor’s teammates. R. at 5. Brittany Miller, who placed “a 

distant second” at the end of season swim meet, had feared Taylor’s admittance to the swim team 

since before the beginning of the fall 2020 season. R. at 4. Miller was used to being the top 

swimmer on the team. R. at 3. She was afraid that Taylor would usurp the accolades and 

opportunities that adhere to that position, R. at 4, and that she would end up being recruited by 

“smaller, less competitive” schools. R. at 5.  

 In February, 2020, a group of people, including a number of Taylor’s teammates, 

including Miller, their parents, as well as parents and coaches from surrounding schools, to the 

North Greene High School Athletic Association (NGHSAA) about Taylor’s inclusion on the 

Women’s Swim Team. R. at 5. Up until that point, North Greene had no official policy on 

whether a transgender athlete could compete on the athletic team consistent with their gender 

identity as opposed to their biological sex. R. at 5. The NGHSAA heard from Miller, Taylor, and 

other interested parties during the meeting, and it read submissions from groups on both sides of 
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the issue. The NGHSAA board ultimately adopted a policy in March 2020 on a 8-2 vote. R. at 5. 

The Fair Opportunity for Women Athletes policy is premised on the assertion that “inherent, 

physiological differences between males and females result in different athletic capabilities” 

which “allow biological males to compete against women” at a significant advantage. R. at 5. 

The policy provides: 

(1) “Interscholastic and intramural club athletic teams or sports that are sponsored 

by a public primary or secondary school or institution whose students or teams 

compete in the North Greene High School Athletic Association shall be 

“expressly designated as one (1) of the following based on biological sex: (a) 

Males, men, or boys; (b) Females, women, or girls; or (c) Coed or mixed.” 

(2) “Athletic teams or sports designated for females, women, or girls shall not be 

open to students who are biologically male.” 

The policy made no mention of any limitations placed on individuals who wanted to 

participate on a team designated for males. R. at 5. 

Taylor tried talking with her principal, and her coach, but they told Taylor that they were 

powerless under the Board’s new policy to get her back on the team. R. at 6.  She would not be 

allowed to compete on, let alone try out for, the women’s team for the 2020-21 year. R. at 6. 

PROCEDURAL HISTORY 

 

Petitioner’s initial complaint against the NGHSAA was filed in the United States District 

Court for the Eastern District of North Greene on March 15, 2020. The District Court entered a 

preliminary injunction against the enforcement of the policy, granted Petitioner’s motion for 

summary judgment, and denied Respondent’s motion for summary judgment. On June 1, 2020, 
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the District Court entered a permanent injunction against enforcement. The NGHSAA appealed 

and the Appellate Court reversed the decision of the District Court. Petition for Writ of Certiorari 

was granted. R. at 19. 

SUMMARY OF THE ARGUMENT 
 

I.  The NGHSAA'S Policy violates the Equal Protection Clause of the Fourteenth Amendment 

by barring transgender athletes from competing on the team consistent with their gender identity. 

The Equal Protection Clause requires that all similarly situated people be treated alike; and here, 

barring transgender athletes from competing on the sports team consistent with their gender 

identity without serving a compelling government interest is a violation of the Fourteenth 

Amendment.  

A.  Heightened Scrutiny is applicable due to the quasi-suspect classification in question, 

because the policy discriminates on the basis of sex. When a fundamental right is violated, the 

policy must withstand strict scrutiny, which requires that the government action serve a compelling 

purpose using the least restrictive means of doing so. Transgender individuals are part of a suspect 

class that are discriminated against on the basis of sex, and therefore heightened scrutiny must be 

applied. Since the policy fails to comport with the requirements of the Equal Protection Clause 

under heightened scrutiny, it is unconstitutional. 

B. The NGHSAA's policy is facially discriminatory between cisgender and transgender 

athletes, who may not compete on the team consistent with their gender identity. Since the policy 

discriminates on its face between transgender women athletes who cannot participate on a team 

consistent with their gender identity, and cisgender athletes who can participate on a team 

consistent with their gender identity, it is impermissibly discriminatory and in violation of the 

Equal Protection Clause of the Fourteenth Amendment. 
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II.  Under the Due Process Clause of the Fourteenth Amendment, no state shall deprive any 

person of life, liberty, or property without due process of law. If the right that was violated under 

the amendment was a fundamental right, then the action which is alleged to be unconstitutional 

must pass strict scrutiny. Petitioner has sufficiently alleged a fundamental right either under her 

right to privacy, or her property interest in participating in interscholastic athletics. The 

NGHSAA's policy is not narrowly tailored enough to further a compelling government interest, 

and therefore does not pass strict scrutiny. 

A. The Supreme Court has expanded upon what is covered under the right to privacy to 

include matters involving intimate and personal decisions such as marriage, procreation, and birth 

control. Since the decision to live in accordance with one's gender identity is an intimate and 

personal decision central to personal dignity and autonomy, it falls under the right to privacy. The 

NGHSAA's policy violates her right to privacy in this regard, by not allowing her to live her life 

in accordance with her gender identity, even though in every other aspect she is regarded as a 

female.  

B. While the NGHSAA's policy does not explicitly state that individuals will be subject to sex 

verification exams, it may be the only option to affirm one's sex in many situations. Subjecting a 

transitioning transgender teenager to an invasive exam to determine their biological sex can have 

many detrimental effects on their mental and physical health. The NGHSAA's policy infringes on 

her right to privacy in this regard by possibly subjecting her to invasive and demeaning exams in 

order to determine her biological sex, should she want to compete on the team that aligns with her 

gender identity. 

C.  Should the Court find that her right to privacy is not implicated, she has sufficiently alleged 

a fundamental right in her property interest in competing in interscholastic athletics. The right to 
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participate in interscholastic athletics has been recognized in the past as a property interest, should 

their participation lead to college scholarships and a college education. Since Petitioner has been 

swimming since she was a child, and was performing well in high school, the likelihood of her 

advancing to compete at a collegiate level was substantial, and therefore the policy infringes on 

her property interest by not allowing her to compete on the team aligned with her gender identity. 

D.  The NGHSAA's policy is not narrowly tailored enough to compel the interest of evening 

the playing field between men and women's athletics. By excluding transgender individuals 

entirely, it cannot be said that the policy is narrowly tailored. There is also no reliable data 

concluding that transgender women competing in women's athletics substantially displaces 

cisgender women. Since the policy is not furthering their compelling interest, and it cannot be said 

to be narrowly tailored when it wholly excludes an entire class of individuals, it does not pass strict 

scrutiny. 

ARGUMENT 

 

I.  THE NGHSAA’s POLICY VIOLATES THE EQUAL PROTECTION CLAUSE 

OF THE FOURTEENTH AMENDMENT BY BARRING TRANSGENDER 

ATHLETES FROM COMPETING ON THE ATHLETIC TEAM CONSISTENT 

WITH THEIR GENDER IDENTITY 

The NGHSAA’s Fair Opportunity for Women Athletes policy (“Policy”) violates The 

Equal Protection Clause of the Fourteenth Amendment by barring transgender athletes from 

competing on the sports team consistent with their gender identity without serving a compelling 

government interest or being the least restrictive means by which the government’s objective may 

be achieved. Further, intermediate scrutiny, which is reserved for government discrimination 

against quasi-suspect classes, is the appropriate standard for this Court to apply, as the NGHSAA’s 

policy discriminates on the basis of both transgender status and sex. 
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The Equal Protection Clause of the Fourteenth Amendment requires that all similarly 

situated people be treated alike. City of Cleburne Living Ctr., Inc., 473 U.S. 432, 439 (1985). Equal 

protection requirements restrict state legislative action that is inconsistent with core constitutional 

guarantees, such as equality in treatment. Obergefell v. Hodges, 576 U.S. 644 (2015). However, 

pragmatic concerns stemming from the reality that “most legislation classifies for one purpose or 

another, with resulting disadvantage to various groups or persons" limit the Fourteenth 

Amendment's promise that no person shall be denied equal protection of the law. Romer v. Evans, 

517 U.S. 620, 631 (1996). As a result, the Supreme Court has attempted to reconcile this reality 

with the requirements of the Equal Protection Clause by developing different levels of judicial 

scrutiny. United States v. Virginia, 518 U.S. 515, 531 (1996). 

A.  The Appropriate Level of Scrutiny Here is Heightened Scrutiny Because the Policy 

 Discriminates on the Basis of Sex and Transgender Individuals are Part of a Quasi-

 Suspect Classification 

When a state restricts an individual's access to a fundamental right, the policy must 

withstand strict scrutiny, which requires that the government action serves a compelling purpose 

and that it is the least restrictive means of doing so. San Antonio Indep. Sch. Dist. v. Rodriguez, 

411 U.S. 1, 16-17 (1973). The Supreme Court has recognized that the Constitution protects a 

number of fundamental rights, including the right to privacy concerning consensual sexual  

activity, Lawrence v. Texas, 539 U.S. 558, 578 (2003), the right to marriage, Obergefell, at 644, 

and the right to reproductive autonomy, Eisenstadt v. Baird, 405 U.S. 438, 455 (1972). Access to 

interscholastic sports is not, however, a constitutionally recognized fundamental right. See, e.g, 

Walsh v. La. High Sch. Athletic Ass'n, 616 F.2d 152, 159-60 (5th Cir. 1980) (explaining that a 

student's right to play sports "amounts to a mere expectation rather than a constitutionally protected 

claim of entitlement[.]"). 
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When a fundamental right is not at stake, a court must analyze whether the government 

policy discriminates against a suspect class. Cleburne, 473 U.S. at 440 (identifying race and 

national origin as suspect classifications susceptible to invidious discrimination). Because 

government policies that discriminate on the basis of race or national origin typically reflect 

prejudice, such policies will survive only if the law survives strict scrutiny. Id. 

Statutes that discriminate on the basis of sex, a "quasi-suspect" classification, need to 

withstand the slightly less stringent standard of "heightened" scrutiny. Craig v. Boren, 429 U.S. 

190, 197 (1976); United States v. Virginia, 518 U.S. 515, 533 (1996). To withstand heightened 

scrutiny, classification by sex "must serve important governmental objectives and must be 

substantially related to achievement of those objectives." Craig, 429 U.S. at 197.  

A number of this Court’s sister circuits and state courts have found government actions 

that discriminates against transgender individuals based on their gender identity triggers 

heightened or ‘intermediate’ scrutiny because such policies punish transgender persons for gender 

nonconformity, thereby relying on sex stereotypes. Hecox v. Little, No. 1:20-cv-00184-DCN, 2020 

U.S. Dist. LEXIS 149442, at *7 (D. Idaho Aug. 17, 2020); see, e.g., Grimm v. Gloucester Cty. 

School Bd., No. 19-1952 (CA4, Nov. 18, 2019) (applying intermediate scrutiny where transgender 

student was forced to use gender neutral bathrooms at school); Whitaker v. Kenosha Unified Sch. 

Dist. No. 1 Bd. of Educ., 858 F.3d 1034, 1051 (7th Cir. 2017) (school policy requiring students to 

use the bathroom that corresponds to the sex on birth certificate); Glenn v. Brumby, 663 F.3d 1312, 

1319 (11th Cir. 2011) (“An individual cannot be punished because of his or her perceived gender-

nonconformity. Because these protections are afforded to everyone, they cannot be denied to a 

transgender individual.”); Smith v. City of Salem, 378 F.3d 566, 573-75; 578 (6th Cir. 2004) 

(applying implied heightened scrutiny review, holding that the transgender plaintiff stated a sex 
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discrimination claim in violation of equal protection); Doe 1 v. Trump, 275 F. Supp. 3d 167, 210 

(D.D.C. 2017) (military bans on transgender persons subject to heightened scrutiny because they 

"punish individuals for failing to adhere to gender stereotypes"), vacated sub nom. Doe 2 v. 

Shanahan, 917 F.3d 694, 755 F. App'x 19 (D.C. Cir. 2019); ; Norsworthy v. Beard, 87 F. Supp. 3d 

1104, 1119 (N.D. Cal. 2015) (holding that discrimination on the basis of transgender status is 

subject to intermediate scrutiny in part under sex-stereotyping theory). 

Their reasoning is clear and persuasive: because government action that bars transgender 

individuals from participating in activities consistent with their gender identity relies, inherently, 

on stereotypes of what is or isn’t acceptable behavior, mode of dress, or athletic performance for 

a member of that sex.  Further, although in the context of Title VII, the Supreme Court has, as 

mentioned, recently stated, "it is impossible to discriminate against a person for being . . . 

transgender without discriminating against that individual based on sex." Bostock v. Clayton Cty., 

Ga., 140 S. Ct. 1731, 1741, 207 L. Ed. 2d 218 (2020). 

In Hecox, the 9th Circuit found that an Idaho statute that barred transgender athletes from 

competing on the sports team consistent with their gender identity did not serve to fulfill a 

sufficiently important government interest and was not substantially related to achieving that 

objective. Hecox v. Little, 2020 U.S. Dist. LEXIS 149442, at *7. Ohio’s Fairness in Women's 

Sports Act, which served as a categorical bar against the participation of transgender women in 

student athletics and provided a private right of action against those violating the act, replaced a 

prior policy which allowed transgender girls K-12 who have undergone at least one year of 

hormone replacement therapy, and college students who have undergone the same, to participate 

on the sports team consistent with their gender identity. Id. at *13. 
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The court employed a four part test which: (1) looks to the Defendants to justify the Act; 

(2) must consider the Act's actual purposes; (3) need not accept hypothetical, post hoc justifications 

for the Act; and (4) must decide whether Defendants' proffered justifications overcome the injury 

and indignity inflicted on Plaintiffs and others like them. Hecox v. Little, 2020 U.S. Dist. LEXIS 

149442, at *78. 

 The NGHSAA’s Policy certainly fails to withstand the high bar that intermediate scrutiny 

erects. While ensuring the availability of a plurality of athletic and associated scholastic 

opportunities for women is a legitimate state objective, it is not an important one. Even if it were, 

the policy is not substantially related to the objective of ensuring a place for female athletes to 

excel and receive scholarships. Applying the same test that the Ninth Circuit did in Hecox, the 

NGSHAA’s policy falls flat on its face, unable to withstand intermediate scrutiny.  

First, as to the Policy’s justifications, which are posited as being: (1) “the policy aimed to 

preserve for biologically female athletes the significant gains made over the past several decades 

to afford them greater opportunities to compete on an even playing field with men,” and; (2) that 

“allowing males to compete against women would put women at an unfair competitive 

disadvantage.” R. at 5. 

 The principals relied on by the NGHSAA’s policy, upheld by court of appeals below, 

regarding the segregation of sexes in sport, as well as the justifications for such segregation, R. at 

5, 9, are not implied by allowing transgender women like Taylor to participate on sports teams 

consistent with their gender identity. 

First, transgender women, much like cisgender women, have historically been 

discriminated against and not favored. Hecox v. Little, 2020 U.S. Dist. LEXIS 149442, at *81. A 
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sweeping national survey found that 86% of those perceived as transgender in a K-12 school 

experienced harassment. Id. 12% of those surveyed found the harassment severe enough for them 

to have to leave school. Id. “According to the same study, 48% of transgender people in Idaho 

have experienced homelessness in their lifetime, and 25% were living in poverty.” Id. The Policy 

bars transgender women, a historically disadvantaged group, from joining the team consistent with 

their gender identity. While the Policy is silent on how a student’s biological sex is to be 

determined to ensure compliance with the Policy, it is a fair assumption to make that it involves 

some kind of examination procedure, possibly invasive and embarrassing, and does not rely on 

self-reporting of a student’s biological sex. Because the policy is similarly silent on any 

comparable limitations for any individuals who wish to participate on a team designated for males, 

the Policy further discriminates against cisgender women by subjecting them to the sex dispute 

process.  

Second, “[t]ransgender women have not and could not displace cisgender women in 

athletics to a substantial extent.”  Hecox v. Little, 2020 U.S. Dist. LEXIS 149442, at *82 (internal 

quotations omitted). While men and women exist in roughly equivalent proportions in the general 

adult population, transgender individuals make up less than one percent of the entire adult 

population. R. at 14. Thus, the fears of Miller and other swim team members are unfounded. 

allowing the fraction of a single percent of the total population that are transgender to compete 

against cisgender women is wholly unlike allowing fifty percent of the population that are 

cisgender males to do the same. Totally aside from Defendant’s unfounded argument that 

transgender women are irrevocably and categorically superior in athletics to cisgender women, 

there is no reasonably possible future where allowing transgender women to compete on women's 

teams would substantially displaces female athletes to any significant, or even marginal, degree. 
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Finally, there is no consensus on whether transgender women who undergo hormone 

replacement therapy have any significant or categorical physical advantages over cisgender 

women. The record contains the barest scintilla of proof on this point in the form of the appended 

200-yard Individual Medley and 100-yard butterfly time sheets for the best times from high school 

swimmers. R. at 20. This scant anecdotal evidence cannot serve as a stand in for the robust 

empirical data courts rely on when making policy decisions that can have far ranging consequences 

for entire classes of people. 

 The second prong of the Hecox test looks to the state actors' “actual” purpose in enacting 

or enforcing the complained of policy. Hecox v. Little, 2020 U.S. Dist. LEXIS 149442, at *78. The 

NGHSAA’s Policy “is directed at excluding women and girls who are transgender, rather than on 

promoting sex equality and opportunities for women.” Id. at 98-99. Exactly like the act at issue in 

Hecox, the Policy here does not set the criterion for who can participate on which team as a measure 

of performance, instead it uses biological sex as a crude proxy for that critical factor. The Policy 

does not, for example, look at the circulating testosterone levels present in a student athlete to 

determine whether that all-important performance-boosting hormone is present in sufficient 

quantities to disqualify the athlete. Such a policy would not be discriminatory because it could 

apply neutrally to any athlete, possibly even cisgender males. Boosting hormone levels like 

testosterone is a primary side effect of any number of doping regimens both sexes may use in order 

to increase their athletic performance. Thus, any student athlete found to have testosterone levels 

far out of line with an individual consistent with their age and gender identity could reasonably be 

barred from competing because of the unfair advantage heightened levels of testosterone could 

create. The Policy takes no such reasonable and non-discriminatory approach to this issue, an 

approach that is mandated by heightened scrutiny.  
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 The final prong of the Hecox test asks, “whether Defendants' proffered justifications 

overcome the injury and indignity inflicted on Plaintiffs and others like them.” Id. at 78. They do 

not. Taylor, like many other transgender athletes similarly situated, is much worse off than before, 

and with little upside benefit to cisgender female athletes. If Taylor wanted to continue swimming, 

she would have to try out for the men’s team, and if she made it on, she would presumably be 

required to wear the same gear and use the same locker rooms that the boys do. The injury and 

indignity created by the policy in this respect, especially for someone in the tender years of puberty 

and young adulthood, is patently obvious. The policy would also likely have the effect of 

increasing the sense of gender dysphoria experienced by Taylor and other transgender athletes by 

denying that they are who they have always experienced themselves to be, by force and effect of 

law. 

 Because the NGHSAA’s policy fails to comport with the requirements of the Equal 

Protection Clause under heightened scrutiny, this Court should reverse the court of appeals ruling 

in favor of Defendant and remand the case for further proceedings. 

B.  The NGHSAA’s Policy is Facially Discriminatory by Not Allowing Transgender 

Athletes to Compete on Women’s Athletic Teams 

 

The NGHSAA’s Fair Opportunity for Women Athletes policy discriminates on its face 

between cisgender athletes, who may compete on athletic teams consistent with their gender 

identity, and transgender women athletes, who may not compete on athletic teams consistent with 

their gender identity. Thus, while the physical differences that the Defendant suggests support the 

categorical bar on transgender women's participation in women's sports could, for the purpose of 
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argument, justify the Policy, they do not and cannot change the reality that the Policy discriminates 

on the basis of gender identity. 

 A facial challenge is an attack on a statute itself as opposed to a particular application. 

While such challenges are “the most difficult . . . to mount successfully,” United States v. Salerno, 

481 U. S. 739, 745  (1987), “facial challenges under the Fourth Amendment are not categorically 

barred or especially disfavored.” Id. Further, the Court has allowed such challenges to proceed 

under a diverse array of constitutional provisions such as the First, Second, and Fourteenth 

Amendments. City of L.A. v. Patel, 576 U.S. 409, 415, 135 S. Ct. 2443, 2449 (2015) (citations 

omitted). 

In Int'l Union v. Johnson Controls, 499 U.S. 187, 199-200 (1991), the Court explained that 

whether facial discrimination exists “does not depend on why” a policy discriminates, “but rather 

on the explicit terms of the discrimination.” There, an employer announced a policy barring all 

women, except those whose inability to bear children was medically documented, from jobs 

involving exposure or potential exposure to lead at a level exceeding OSHA standards. Id. at 190. 

In invalidating the policy, the Int’l Union court found that the policy there was “not neutral because 

it does not apply to the reproductive capacity of . . . male[s] . . . in the same way as it applies to 

that of the females.” Id. at 199.  

Here, the Policy discriminates on its face between transgender women athletes, who are 

barred from participating on sports teams consistent with their gender identity, and cisgender 

athletes, who are free to participate on sports teams consistent with their gender identity.  

Further, the absence of an invidious motive in enacting the policy does not convert a 

facially discriminatory policy into a neutral policy with a discriminatory effect. Id. Whether a 
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policy involves disparate treatment through facial discrimination does not depend on why the 

Defendant discriminates, but instead on the stated terms of the discrimination. See Int’l Union, 499 

U.S. at 199. The Defendant’s motive in enacting the Policy, as stated in the record, was in part to 

reserve for cisgender women athletes the job opportunities, scholarships, and accolades associated 

with high-tier athletic performance by denying it to transgender women. R. at 5. While the Policy 

was not put into effect out of an abundance of empathy, and serves as a form of gatekeeping, it 

need not be the result of invidious or malevolent motives in order to have an impermissible 

discriminatory effect on the people to whom it applies, namely transgender athletes who wish to 

compete on athletic teams consistent with their gender identity 

Because the Policy is facially and impermissibly discriminatory, it should be struck down 

as a violation of the Equal Protection Clause of the Fourteenth Amendment. 

II.  THE NGHSAA’s POLICY VIOLATES THE DUE PROCESS CLAUSE BY 

INFRINGING ON PETITIONER’S RIGHT TO PRIVACY AND RIGHT TO 

PARTICIPATE IN ATHLETICS 

  

This Court should reverse the lower Court’s decision and hold that NGHSAA’s Policy 

violates the Due Process Clause of the Constitution. The NGHSAA’s policy violates the Due 

Process Clause by infringing on Petitioner’s liberty, by not allowing her to compete on the high 

school swim team that aligns with her gender identity. There are over 1.4 million adults in the 

United States that identify as transgender and have suffered through gender dysphoria. Doe v. 

Boyertown Area Sch. Dist., 897 F.3d 518, 522 (3d Cir. 2018). Historically, transgender individuals 

have experienced harassment and discrimination due to their gender identity. F.V. v. Barron, 286 

F. Supp. 3d 1131, 1143-45 (D. Idaho 2018).   Policies were tailored to exclude transgender 

individuals from certain facilities that are consistent with their gender identities; and those have 

had a detrimental effect on the physical and mental health, safety, and well-being of transgender 
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individuals. Doe, at 523. This is evident in the suicide rate among transgender individuals, which 

is nine times higher than the general population. Id. By restricting Taylor from competing on the 

athletic team that aligns with her gender identity, the school is infringing on her right to Due 

Process under the Fourteenth Amendment. 

         Under the Due Process Clause, “No state shall deprive any person of life, liberty, or 

property without due process of law.” U.S. Const. amend. XIV, § 1. The first step in the analysis 

is determining whether the right that has been violated is a fundamental or non-fundamental right. 

Leebaert v. Harrington, 332 F.3d 134, 140 (2d Cir. 2003).  Fundamental rights are subject to strict 

scrutiny while non-fundamental rights are subject to only rational basis review. Id. The Supreme 

Court has stated that the Due Process Clause affords only those protections “so rooted in the 

traditions and conscience of our people as to be ranked as fundamental.” Michael H. v. Gerald D., 

491 U.S. 110, 122 (1989). However, the Supreme Court has also since stated that history and 

tradition guide and discipline this inquiry, but do not set its outer boundaries. Obergefell v. Hodges, 

576 U.S. 644, 664 (2015). 

Indeed, our courts have expanded the liberties that are encumbered under the Due Process 

Clause to many situations, and one such expansion is the right to privacy. The right to privacy has 

been considered fundamental by the Supreme Court for various circumstances dealing with 

intimate and personal decisions. Id.; Lawrence v. Texas, 539 U.S. 558 (2003); Planned Parenthood 

of Se. Pa. v. Casey, 505 U.S. 833 (1992); Eisenstadt v. Baird, 405 U.S. 438 (1972); Griswold v. 

Connecticut, 381 U.S. 479 (1965). As such, Ms. Powell’s right to privacy is implicated here 

because the right to live in accordance with your gender identity is an intimate and personal 

decision encompassed in the right to privacy. Also, her right to privacy is implicated due to the 

potentially invasive verification exams she might endure, in order to follow the policy and ensure 
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that an individual is the appropriate gender for the team. Should the court not be persuaded that 

her right to privacy is implicated, her participation in athletics is a property interest that is also 

protected by the Due Process Clause. Since Taylor has alleged a fundamental right, either under 

her right to privacy or the property interest in athletics, the policy must pass strict scrutiny. 

However, the NGHSAA’s policy is not narrowly tailored in order to further a compelling 

government interest and therefore, the policy is unconstitutional. 

A.  Petitioner’s Fundamental Right to Privacy is Implied Here Because the Right to 

Live in Accordance with One’s Gender Identity is an Intimate and Personal 

Decision that Should Be Free From Unwarranted Government Intrusion 

 

Petitioner’s fundamental right to privacy is implicated because living in accordance with 

your gender identity is a liberty interest under the Fourteenth Amendment. The right to liberty 

under the Due Process Clause gives people the full right to engage in their conduct without 

intervention of the government. Lawrence, at 578. The Supreme Court interpreted the 

constitutional protection afforded to personal decisions, such as marriage, procreation, and family 

relationships in the Due Process Clause as such:   

“These matters, involving the most intimate and personal choices a person may 

make in a lifetime, choices central to personal dignity and autonomy, are central to 

the liberty protected by the Fourteenth Amendment. At the heart of liberty is the 

right to define one's own concept of existence, of meaning, of the universe, and of 

the mystery of human life.” 

Planned Parenthood, 505 U.S. at 847-48. Like the decision to bear a child or get married, living 

in accordance with your gender identity is one of the most intimate and personal choices an 

individual can make. It’s a decision that defines one’s own concept of existence and for a policy 

to violate that decision, is against the Due Process Clause. 

One recent example of the Court expanding on the right to privacy is the monumental 

decision reached in Obergefell v. Hodges. Gay marriage had been illegal since the enactment of 

the Constitution, and yet, after decades of battles, marriage between individuals of the same sex 
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was finally recognized across the country. The Court stated that “the fundamental liberties 

protected by the Due Process Clause extend to certain personal choices central to individual dignity 

and autonomy, including intimate choices that define personal identity and beliefs.” Obergefell, at 

663. Even though there had been precedent affirming policies that discriminated against 

homosexuals and even criminalized their sexual conduct, the Court reasoned that “if rights were 

defined by who exercised them in the past, then received practices could serve as their own 

continued justification and new groups could not invoke rights once denied.” Id., at 671.  

Similarly here, Taylor’s decision to live in accordance with her gender identity is a personal 

choice central to her dignity and autonomy, and for the school to bar her from participating in 

sports as her aligned gender identity, violates her Due Process right to privacy. The choice to 

undergo social gender transition and openly live in accordance with an individual’s preferred 

gender is an intimate decision that is certainly encompassed in the liberty discussed under the Due 

Process Clause. While that decision itself is a private one, the NGHSAA’s policy would hinder 

Taylor from living in accordance with her preferred gender and would single her out as the 

transgender student that couldn’t compete in athletics. Since the decision to live in accordance 

with one’s gender identity is an intimate and personal choice central to personal dignity and 

autonomy, Taylor’s right to live as a woman and compete on the women’s swim team is protected 

by the Due Process Clause of the Fourteenth Amendment. 

 

B.  Petitioner’s Fundamental Right to Privacy Is Implied Also Due to the Possibly 

Intrusive Verification Examinations that Would Be Conducted In Order to 

Determine if One Is Eligible to Compete on an Athletic Team 

 

The fundamental right to privacy under the Due Process Clause also extends to 

unwarranted government intrusion of the body. While there is no provision in NGHSAA’s policy 
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that outright subjects individuals to have their sex verified through a physical examination, in this 

situation, that is likely the only option in order to affirmatively verify a transgender individual’s 

biological sex. After stating that the teams shall be designated based on biological sex, the 

NGHSAA’s policy provides that “athletic teams or sports designated for females, women, or girls 

shall not be open to students who are biologically male.” R at 5. Should the school enforce this 

policy against a transitioning transgender student, the only way to definitively determine their 

biological sex is with an intrusive medical examination. The Supreme Court noted that among the 

fundamental rights, “is the right to be free, except in very limited circumstances, from unwanted 

governmental intrusions into one’s privacy.” Stanley v. Georgia, 394 U.S. 557, 564 (1969). 

Subjecting a transitioning teenager to an invasive and overwhelming examination of their genitalia 

in order to prove their biological sex, certainly is an unwanted government intrusion into their 

privacy. 

In Hecox, a similar policy was enacted by an Idaho school that precluded transgender 

women from competing on female sports teams. Hecox, 2020 U.S. Dist. LEXIS 149442 at *5. 

There, the dispute process outlined that if the sex of any female student athlete was disputed, the 

student must undergo a potentially invasive sex verification process. Id., at *6. While the court did 

not reach a conclusion on the merits, when assessing the likelihood of success on the merits, the 

court held that the plaintiffs would likely succeed in establishing the Act as unconstitutional. Id., 

at *113. The Plaintiff’s expert testimony revealed that “pediatric consensus recognizes that 

genitalia exams are always invasive and carry the risk of traumatizing patients if not done with 

careful consideration of medical utility, discussion about the purpose and subsequent findings of 

any exam with the patient and their family, and explicit consent of the patient.” Id., at *105-6. The 

court further reasoned that “being subject to a sex dispute is itself humiliating. The Act’s dispute 
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process also creates a means that could be used to bully girls perceived as less feminine or 

unpopular and prevent them from participating in sports.” Id., at *104. 

Although only the issue of equal protection was presented in Hecox, the privacy rights 

implicated under the school’s policy extend to the right to privacy under the Due Process Clause. 

The NGHSAA’s policy would implicitly require individuals whose sex is disputed by someone to 

endure a similar verification process as the one described in Hecox. While the right to privacy 

should extend to the right to transition, it even more so should extend to the right to be free from 

unwarranted government intrusion of one’s physical being. Although the verification process may 

not need to be an invasive genitalia exam, for a teenager who is transitioning and appears in 

accordance with their gender identity, it may be the only option. Due to this substantial burden 

placed on individuals to verify their sex, and the invasiveness and demeaning nature of the exam, 

the individual’s right to privacy is implicated in the policy. Should Ms. Powell be subject to a 

verification exam to show that she was biologically male, the government has clearly intruded into 

her privacy. 

C.  Should Petitioner’s Fundamental Right to Privacy Not Be Implicated Here, 

Petitioner’s Participation in Athletics Is a Property Interest Also Protected by the 

Fourteenth Amendment. 

 

Should this Court find that Petitioner’s right to privacy is not implicated here, she still has 

alleged a fundamental right in a property interest. The Court in Boyd recognized that the privilege 

of participation in interscholastic sports for student athletes was a property interest protected by 

the Due Process Clause of the Fourteenth Amendment. Boyd v. Board of Directors, 612 F. Supp. 

86, 93 (E.D. Ark. 1985).  Since Taylor has participated in swimming her whole life and likely 

could continue to compete at a collegiate level, she has asserted a property interest that is protected 

by the Due Process Clause in competing on the swim team. 
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The plaintiff in Boyd had been suspended from participating on the football team after 

boycotting against the coach’s election rigging. Id., at 89. When discussing the plaintiff’s due 

process rights, the court noted that “Johnson’s interest was indeed embraced in those fundamental 

aspects of life, liberty, and property which the Federal Constitution is designed to protect and 

secure.” Id., at 93. The court concluded that Johnson’s privilege of participating in interscholastic 

sports must be deemed a property interest protected by the Due Process Clause of the Fourteenth 

Amendment. Id. They reasoned that participation in high school sports is vital and indispensable 

to a college scholarship, and, in essence, a college education. Id. 

While the circumstances vary greatly, Taylor has a similar property interest in competing 

on her school’s swim team. The court in Boyd reasoned that the plaintiff’s interest was more than 

a desire to participate in a single season of interscholastic athletics, and the same can be said about 

Taylor Powell. She excelled at swimming throughout her childhood and during her high school 

career, and the likelihood that her participation in athletics could result in a college scholarship 

were very high. This interest is one that she is guaranteed not only by the Fourteenth Amendment, 

but by the National Collegiate Athletic Association (“NCAA”) as well. In fact, collegiate sports 

under the NCAA allow transgender women to participate on female sports teams once certain 

specific criteria are met. Hecox, 2020 U.S. Dist. LEXIS 149442 at *5. Should Taylor not be 

allowed to compete on the high school women’s swim team, the school would be violating her 

property interest under the Due Process Clause. 

D.  Since Petitioner Has Properly Alleged a Fundamental Right, the Policy Does Not 

Pass Strict Scrutiny, and Is Therefore Unconstitutional 

 

The NGSAA’s policy fails to pass strict scrutiny because the policy is not narrowly 

tailored to further the government interest of preserving opportunities for females in athletics. 

Under strict scrutiny, the defendant bears the burden of showing the policy at issue is supported 
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by a compelling governmental interest and that the policy is narrowly tailored to that interest. 

Adarand Constrictors, Inc. v. Pena, 515 U.S. 200, 202 (1995). In order to be narrowly tailored, 

the policy must be absolutely necessary, and the least restrictive means to achieving the goal. 

NGHSAA’s policy aims to avoid the competitive disadvantage to women, should they be forced 

to compete against men, and to give women an opportunity to compete on an even playing field 

with men. R at 4. Their policy cannot be said to be narrowly tailored when it entirely excludes 

transgender individuals from competing on athletic teams that align with their gender identity as 

a female. 

         The court in Hecox rejected the notion that allowing for transgender women to compete 

on the female team would significantly disadvantage cisgender women. The court there found 

that transgender women have not and could not “displace” cisgender women in athletics to a 

substantial extent. Hecox, 2020 U.S. Dist. LEXIS 149442 at *82. Relying on expert data 

presented for trial, they reasoned that “it is inapposite to compare the potential displacement 

allowing approximately half of the population (cisgender men) to compete with cisgender 

women, with any potential displacement one half of one percent of the population (transgender 

women) could cause cisgender women.” Id. They also cautioned that it is not clear that 

transgender women who suppress their testosterone have significant physiological advantages 

over cisgender women. Id., at *83. 

         Since there is no data that transgender women significantly disadvantage cisgender 

women in athletics, the NGHSAA’s policy is not narrowly tailored to further their goal. The 

policy simply outright bans transgender individuals who are biologically male from competing 

on a team designated for women, and it cannot be said to be narrowly tailored and the least 

restrictive means, when there is no provision for transgender individuals who have been 
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suppressing their testosterone or have undergone sex-reassignment surgery. Those individuals 

would be considered female in all regards other than by the policy, and by not allowing them to 

participate on the team that aligns with their gender identity, the school is not furthering their 

goal of evening the playing field between men and women’s athletics. They are simply excluding 

an entire class of people from participating in athletics and ostracizing transgender women for 

their differences. Therefore, the NGHSAA’s policy is not narrowly tailored to further their goal 

and does not survive strict scrutiny. 

CONCLUSION 

This Court should reverse the decision of the Appellate Court and find that the 

NGHSAA’s Policy violates the Fourteenth Amendment. Because the Defendant’s Policy is 

facially discriminatory against a suspect class, it is the defendant’s burden to show that the policy 

passes heightened scrutiny. They will not be able to meet this burden, because wholly excluding 

an entire class of individuals from competing in athletics is not substantially enough related to 

achieving their objective of evening the playing field between men and women in athletics and 

creating the opportunities that athletics provide. Not only do transgender women make up far 

less of the population than cisgender men, and thereby will not substantially displace cisgender 

women in sports, there is no reliable data that definitively proves that transgender women in 

athletics significantly disadvantage cisgender women. 

Petitioner has sufficiently alleged a fundamental right to either privacy or her property 

interest in competing in athletics. The right to privacy has been expanded upon in order to 

include decisions in our daily lives that so directly affect our bodies and our choices that any 

unwarranted government intrusion on that right is unconstitutional. Here, Petitioner’s right to 

privacy was implicated under NGHSAA’s policy, either due to the fact that they will not allow 
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her to live her life in accordance with her gender identity, or the fact that she could potentially be 

subjected to an invasive sex verification exam, should someone dispute her sex. Should this 

Court not agree that her right to privacy was implicated, Petitioner has still sufficiently alleged a 

fundamental right in the property interest she has in competing on an interscholastic athletic 

team. 

Wherefore, Petitioner respectfully requests this Court to reverse the decision of the 

Appellate Court, and deny Respondent’s motion for summary judgment, and grant Petitioner’s 

motion for summary judgment. 
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