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QUESTIONS PRESENTED 

1) Whether a state high school athletic association’s policy, which prohibits transgender 

students from competing on female athletic teams, violates the Equal Protection Clause? 

 

2) Whether a state high school athletic association’s policy, which prohibits transgender 

students from competing on female athletic teams, violates the Due Process Clause?  
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IN THE SUPREME COURT OF THE UNITED STATES 

_______________ 

NO. 20-1254 

TAYLOR POWELL,  

     PETITIONER, 

V. 

 

NORTH GREENE HIGH SCHOOL ATHLETIC ASSOCIATION, 

     RESPONDENT. 

_______________ 

ON PETITION FOR A WRIT OF CERTIORARI 

TO THE UNITED STATES COURT OF APPEALS 

FOR THE FOURTEENTH CIRCUIT 

_______________ 

 

BRIEF FOR THE RESPONDENT 

_______________ 

 

OPINIONS BELOW 

 The opinion of the Court of Appeals (20-1017) is not published in the Federal Reporter.  

The opinion of the District Court is not published in the Federal Reporter but is available at 2020 

WL 12345 (E.D.N.G. 2020). 

 

CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED 

 The relevant constitutional provision, Section 1 of the Fourteenth Amendment to the 

United States Constitution and statutory provision Section 1681(a) of Title 20 of the United States 

Code are reproduced in an appendix to this brief.  
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STATEMENT 

This case presents questions of whether a transgender individual’s rights under the Equal 

Protection and Due Process Clauses of the Fourteenth Amendment to the United States 

Constitution are violated by an athletic association’s policy that was promulgated in order to 

mitigate centuries of inequality endured by women athletes by placing them on equal footing with 

male athletes to obtain recognition for their achievements. Petitioner Taylor Powell is a 

transgender female student who participated as a member of her high school’s women’s swim team 

during the 2019-2020 school year. Record 4-5. Respondent North Green High School Athletic 

Association provides standards, rules, and regulations for interscholastic sports competitions in the 

public schools within the state of North Green, including Powell’s high school. Record 6. The facts 

of this case center around whether as transgender female Petitioner is a member of a suspect class 

and whether she enjoys a fundamental right to compete in interscholastic sports in accordance with 

her identified gender rather than her biological sex. In the decision below, the Court of Appeals 

correctly held that neither Petitioner’s equal protection nor her due process rights were violated as 

a result of the policy’s implementation.  

The Women’s 2019-2020 Swim Team.  At the beginning of the 2019-2020 women’s swim 

Powell requested permission to compete on her high school’s women’s swim team.  Record 5. 

Prior to Powell’s request the school did not have a policy for such matters but implemented a new 

policy, subsequent to her request and without input from the NGHSAA, allowing transgender 

athletes to participate on the sports team aligned with their identified gender.  Id. The 

implementation of this new school policy allowed Powell to try out for and become a member of 

her school’s women’s swim team.  Id. During the course of the swim season Powell’s athletic 

abilities overshadowed those of her biologically female teammates and competitors from other 

schools. Powell’s competitors noted Powell’s success and inquired as to her training regimen. Id.  
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The Fair Opportunity for Women Athletes Policy. After the end of the women’s 2019-

2020 swim season the NGHSAA received complaints from students and other interested parties 

expressing concerns that the ability of transgender female students to compete on women’s 

interscholastic sports teams undermined the advances in sports made by female athletes. Id. In 

March 2020, the NGHSAA adopted the Fair Opportunity for Women Athletes Policy (“Policy”) 

in response to the complaints it had received. Id. The purpose of the Policy is to “preserve for 

biologically female athletes the significant gains made over the past several decades” and to 

“afford them greater opportunities to compete on an even playing field with men.” Id.  To achieve 

these objectives the Policy provides that (1) interscholastic and intramural athletic teams and sports 

sponsored by schools or institutions within the NGHSAA shall be designated as one of three 

categories, based on biological sex: (a) males, men, and boys, (b) females, women, or girls, or (3) 

coed or mixed; and (2) Athletic teams or sports designated for females, women, or girls shall not 

be open to students who are biologically male. Id.  

The District Court. Upon being informed by her swim coach and high school principal that 

she would be unable to try out for or compete on the women’s swim team for the 2020-2021 school 

year Powell filed a complaint against the NGHSAA seeking declaratory and injunctive relief and 

challenging the Policy as violative of her rights under the Equal Protection and Due Process 

Clauses of the Fourteenth Amendment to the United States Constitution. Record 6. The District 

Court held an expedited hearing on the matter and entered a preliminary injunction barring the 

NGHSAA from enforcing the Policy. Id. On June 1, 2020 the District Court concluded that the 

Policy was unconstitutional and entered a permanent injunction against its enforcement. Id. 

The Court of Appeals. The NHGSAA appealed the District Court’s ruling. Id. The Court 

of Appeals for the Fourteenth Circuit reversed the District Court’s ruling and held that the 



 

4 
 

NGHSAA’s Policy violated neither the Equal Protection Clause nor the Due Process Clause of the 

Fourteenth Amendment.  Record 3. 

SUMMARY OF ARGUMENT 

This is an appeal of the Court of Appeal’s holding that the District Court erred in entering 

permanent injunction, enjoining the NGHSAA from enforcing its policy which prohibits 

transgender female students from competing on female sports teams. Record 12. Powell contends 

that the Policy infringes upon her Fourth Amendment equal protection and due process rights. 

Record 6. The NGHSAA contends that because its policy is rationally related to a legitimate 

government interest and because Powell is neither a member of a suspect class nor does she assert 

a violation of a fundamental right there has been no violation of her equal protection or due process 

rights. Because the appeal raises a question of constitutional law, it is subject to a de novo review. 

Weinberg v. City of Chicago, 310 F.3d 1029, 1035 (7th Cir. 2002) 

I. The NGHSAA’s Policy does not violate Powell’s rights under the Equal Protection 

Clause of the Fourteenth Amendment 

The United States Constitution entitles all persons to “the equal protection of the laws” 

under the Fourteenth Amendment’s Equal Protection Clause. U.S. Const. amend. XIV, § 1. The 

Equal Protection Clause is essentially a direction that all persons similarly situated should be 

treated alike. States may, however, treat differently situated persons differently. Pursuant to 

established case law, transgender individuals are not a protected class for under the Equal 

Protection Clause of the Fourteenth Amendment, and therefore claims of discrimination based on 

an individual’s status as transgender are subject to rational basis review.  
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In order to determine whether a violation of the Equal Protection Clause has occurred, the 

Court must first determine which level of scrutiny should be applied to the policy at issue. Neither 

this Court nor the Court of Appeals has recognized an individual’s transgender identity as a suspect 

classification under the Equal Protection Clause of the Fourteenth Amendment. In the absence of 

a suspect classification designation, rational basis is the judicial standard of review. When viewing 

a policy under a rational basis review, this Court has determined that the classification in question 

comes to the Court bearing a strong presumption of validity, and those negating the rationality of 

the classification bear the burden to “negative every conceivable basis which might support it.” A 

classification neither involving fundamental rights nor proceeding along suspect lines is accorded 

a strong presumption of validity, and such a classification does not violate the Equal Protection 

Clause if there is a rational relationship between the disparity of treatment and some legitimate 

governmental purpose.  

In the case at bar, the policy set forth by the NGHSAA does not violate the Equal Protection 

Clause, as it meets the rational basis standard set forth by this Court. The NGHSAA set forth its 

reasoning for its adoption of the policy in question as affording biological women equal athletic 

opportunities as biological men by separating men and women by sex on sports teams. The 

NGHSAA policy should be accorded a strong presumption of validity since it does not involve 

fundamental rights or proceed along suspect lines. Because transgender individuals are not 

classified as a suspect class under the Equal Protection Clause and due to the existence of a rational 

relationship between the disparate treatment of biological male and female athlete, as well as the 

legitimate governmental purpose of affording female athletes greater competitive opportunities, 

the NGHSAA policy in question meets the rational basis standard of review.  
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Indeed, should the Court determine that transgender individuals warrant the heightened 

standard of intermediate scrutiny, the NGHSAA policy still withstands such review. In order to 

meet the standard of intermediate scrutiny, the respondent must show that the challenged 

classification serves important governmental objectives and that the discriminatory means 

employed are substantially related to the achievement of those objectives. The NGHSAA policy 

serves important governmental objectives and the discriminatory means employed by the policy 

are substantially related to the achievement of such objectives. The NGHSAA has articulated that 

the objective of the policy at issue is to promote sex equality through sports teams separated by 

biological sex to provide opportunities to female athletes to demonstrate their skill, strength, and 

athletic abilities while also providing them with opportunities to gain recognition, accolades, and 

athletic scholarships to college. 

The NGHSAA policy serves the important governmental objective of promoting equality 

of athletic opportunity between the sexes and that the discriminatory means employed are 

substantially related to the achievement of those objectives; therefore, such policy should survive 

a challenge under the Equal Protection Clause under intermediate scrutiny review.  

II. The NGHSAA’s Policy does not violate Powell’s rights under the Due Process 

Clause of the Fourteenth Amendment. 

The Due Process Clause of the Fourteenth Amendment provides that no person shall be 

deprived of life, liberty, or property without due process of law. The substantive component Due 

Process Clause also protects against state infringement upon certain rights that are not expressly 

contained within the Constitution but are deemed fundamental because they are rooted in 

American history and tradition. If a state actor infringes upon an individual’s fundamental rights, 

the action is deemed unconstitutional unless the state is able to demonstrate that its actions serve 
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a compelling government interest and is narrowly tailored to serve that interest. If the right 

infringed upon is not a fundamental right the state actor is subject to the lowest level of scrutiny, 

rational basis, and must only demonstrate that its actions were reasonably related to a legitimate 

state interest.  

The rights Petitioner claims were violated by the Policy do not comprise fundamental rights 

and are thus entitled to the lowest level of scrutiny. Among the fundamental rights protected by 

the Due Process Clause is the right to privacy or autonomy in making important decisions.  Only 

privacy rights of a close intimate nature and that are not outweighed by competing government 

interests are considered fundamental. The right asserted by petitioner, the right to choose to 

compete in athletics as a woman, is not the type of liberty interests that is protected by the 

fundamental right to privacy and thus not entitled to strict scrutiny. Additionally, the denial of 

Petitioner’s asserted right to participate as a member of a particular interscholastic sports team is 

not entitled to a strict scrutiny analysis as this Court has long held that there is no fundamental 

right to education that is protected under the Due Process Clause.  

The Petitioner’s rights under the Due Process Clause were not violated because the 

NGHSAA’s Policy passes rational basis.  The NGHSAA is able to demonstrate that its policy of 

prohibiting transgender female students from participating on women’s interscholastic sports team 

is substantially related to the important governmental objective of mitigating the historical harms 

of gender inequality and providing a means for women athletes to obtain recognition for their 

achievements on an equal basis to men. This standard is a higher level of scrutiny than rational 

basis, thus, the Policy automatically passes rational basis without the need for deeper analysis. 
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ARGUMENT  

I. Because Powell is not a member of a suspect class and the NGHSAA’s gender 

separation policy survives heightened scrutiny, the Court of Appeals properly 

held that NGHSAA’s policy did not violate Powell’s rights under the Equal 

Protection Clause of the United States Constitution.  

The United States Constitution entitles all persons to “the equal protection of the laws” 

under the Fourteenth Amendment’s Equal Protection Clause. U.S. Const. amend. XIV, § 1. The 

Equal Protection Clause is essentially a direction that all persons similarly situated should be 

treated alike. City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 439 (1985). States may, 

however, treat differently situated persons differently. See City of Cleburne at 473 U.S. 439 

(emphasis added). Indeed, regarding separation based on sex, this Court declared that “the sexes 

are not similarly situated in certain circumstances.” Michael M. v. Superior Court, 450 U.S. 464, 

469 (1981). This Court went on to note that physical differences between men and women are 

enduring and the two sexes are not commutable. United States v. Virginia, 518 U.S. 515, 533 

(1996).  

A. Because transgender individuals are not classified as a suspect class under the 

Equal Protection Clause and due to the existence of a rational relationship 

between the disparate treatment of biological male and female athlete, as well 

as the legitimate governmental purpose of affording female athletes greater 

competitive opportunities, the NGHSAA policy in question meets the rational 

basis standard of review.  

 

Transgender individuals are not a protected class under the Equal Protection Clause of the 

Fourteenth Amendment, and therefore claims of discrimination based on an individual’s status as 

transgender are subject to rational basis review.  

In order to determine whether a violation of the Equal Protection Clause has occurred, the 

Court must first determine which level of scrutiny should be applied to the policy at issue. See 

Attorney Gen. of N.Y. v. Soto-Lopez, 476 U.S. 898, 911–13 (1986). Neither this Court nor the Court 
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of Appeals has recognized an individual’s transgender identity as a suspect classification under the 

Equal Protection Clause of the Fourteenth Amendment. Indeed, several courts have reviewed 

allegations of discrimination against transgender individuals under a rational basis review. See 

Etsitty v. Utah Transit Auth., 502 F.3d 1215, 1228 (10th Cir. 2007); Jamison v. Davue, No. S–11–

cv–2056 WBS, 2012 WL 996383, at *3 (E.D. Cal. Mar. 23, 2012) (“transgender individuals do 

not constitute a ‘suspect’ class . . . allegations that defendants discriminated against [plaintiff] 

based on his transgender status are subject to a mere rational basis review”).  

When viewing a policy under a rational basis review, this Court has determined that the 

classification in question comes to the Court bearing a strong presumption of validity, and those 

negating the rationality of the classification bear the burden to “negative every conceivable basis 

which might support it.” F.C.C. v. Beach Communications, Inc., 508 U.S. 307, 314–15 (1993). 

Notably, rational basis review in an Equal Protection Clause analysis “is not a license for courts to 

judge the wisdom, fairness, or logic of legislative choices.” Heller v. Doe, 509 U.S. 312, 320 

(1993) (quoting F.C.C. v. Beach Communications, Inc., 508 U.S. 307, 313 (1993)). Indeed, a 

classification must be upheld by the Court against an Equal Protection Clause challenge if there is 

any reasonably conceivable state of facts that could provide a rational basis for the classification. 

Heller v. Doe, 509 U.S. 312, 320 (1993) (emphasis added). A classification neither involving 

fundamental rights nor proceeding along suspect lines is accorded a strong presumption of validity, 

and such a classification does not violate the Equal Protection Clause if there is a rational 

relationship between the disparity of treatment and some legitimate governmental purpose. Heller, 

509 U.S. at 319–20; see also Nordlinger v. Hahn, 505 U.S. 1, 11 (1992).  

In the case at bar, the policy set forth by the NGHSAA does not violate the Equal Protection 

Clause, as it meets the rational basis standard set forth by this Court. The NGHSAA set forth its 
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reasoning for its adoption of the policy in question: to avoid the competitive disadvantage to 

women that would flow from allowing biological males to compete against them and to prevent 

the erosion of the significant gains made over the past several decades to afford female athletes 

greater opportunities to compete on an even playing field with men. The NGHSAA policy should 

be accorded a strong presumption of validity since it does not involve fundamental rights or 

proceed along suspect lines. Further, this policy and its reasoning articulate a rational relationship 

between the disparity of treatment between biological men and women playing on separate sports 

teams and the legitimate governmental purpose of affording female athletes greater competitive 

opportunities.  

Because transgender individuals are not classified as a suspect class under the Equal 

Protection Clause and due to the existence of a rational relationship between the disparate 

treatment of biological male and female athlete, as well as the legitimate governmental purpose of 

affording female athletes greater competitive opportunities, the NGHSAA policy in question meets 

the rational basis standard of review.  

B. Because the NGHSAA policy serves important governmental objectives and 

that the discriminatory means employed are substantially related to the 

achievement of those objectives, even if transgender individuals are found to 

warrant the heighted standard of intermediate scrutiny, the NGHSAA policy 

withstands this form of review. 

 

This Court should not classify transgender individuals as a suspect class under the Equal 

Protection Clause, and therefore subject the NGHSAA policy to a rational basis standard. 

However, should the Court determine that transgender individuals warrant the heightened standard 

of intermediate scrutiny, the NGHSAA policy still withstands such review.  

In order to meet the standard of intermediate scrutiny, the respondent must show that the 

challenged classification serves important governmental objectives and that the discriminatory 
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means employed are substantially related to the achievement of those objectives. United States v. 

Virginia, 518 U.S. 515, 533 (1996) (citing Mississippi Univ. for Women v. Hogan, 458 U.S. 718, 

724 (1982)). The justification must be genuine, not hypothesized or invented post hoc in response 

to litigation; and it must not rely on overbroad generalizations about the different talents, 

capacities, or preferences of males and females. Virginia, 518 U.S. at 533. However, physical 

differences between men and women are enduring: "The two sexes are not fungible; a community 

made up exclusively of one [sex] is different from a community composed of both." Virginia, 518 

U.S. at 533 (quoting Ballard v. United States, 329 U.S. 187, 193 (1946)).  

The NGHSAA policy serves important governmental objectives and the discriminatory 

means employed by the policy are substantially related to the achievement of such objectives. The 

NGHSAA has articulated that the objective of the policy at issue is to promote sex equality through 

sports teams separated by biological sex to provide opportunities to female athletes to demonstrate 

their skill, strength, and athletic abilities while also providing them with opportunities to gain 

recognition, accolades, and athletic scholarships to college. In an opinion written by the late Justice 

Ruth Bader Ginsburg, this Court articulated that sex classifications may be used to compensate 

women for particular economic disabilities they have suffered and to advance full development of 

the talent and capacities of our Nation’s people. Virginia, 518 U.S. at 533. Given the lack of athletic 

scholarship opportunities available to women prior to the passage of Title IX, the sex 

classifications of the NGHSAA’s policy may compensate women for particular economic 

disabilities by providing them an avenue through which they can earn athletic scholarships to 

college and potentially even become professional athletes. See 20 U.S.C. § 1681(a) (2020) (Title 

IX provides that “"no person in the United States shall, on the basis of sex, . . . be denied the 

benefits of, or be subjected to discrimination under any education program or activity receiving 



 

12 
 

federal financial assistance."). Indeed, the Ninth Circuit Court of Appeals has held that there is “no 

question” that “promoting equality of athletic opportunity between the sexes [is an] important 

governmental interest.” Clark, by and through Clark v. Arizona Interscholastic Ass’n, 695 F.2d 

1126, 1131 (9th Cir. 1982).  

The NGHSAA policy’s sex classification is substantially related to the important 

governmental interest of promoting equality of athletic opportunity between the sexes. There exists 

immutable standard physiological differences between the sexes. The Ninth Circuit articulated in 

Clark that “there is no question that the Supreme Court allows for the average real differences 

between the sexes to be recognized,” or gender to be used as a proxy that satisfies the “substantially 

related” requirement of intermediate scrutiny. Clark, 695 F.2d at 1131. The NGSHAA’s exclusion 

of biological males from teams designated for biological females is not due to the “invidious 

discrimination of women;” rather, such exclusion merely serves to recognize the “physiological 

fact that males would have an undue advantage competing against women.” Id. at 1131–32. Under 

intermediate scrutiny, “absolute necessity is not required before a gender-based classification can 

be sustained” by the Court. Id. “Even the existence of wiser alternatives” than the one at issue does 

not serve to invalidate the policy here since it is substantially related to an important governmental 

goal. Clark, 695 F.2d at 1131–32. Therefore, the NGHSAA policy need not “maximize equality,” 

as the intermediate scrutiny under the Equal Protection Clause allows it to make “trade-offs 

between equality and practicality.” Id.  

The Equal Protection Clause of the Fourteenth Amendment does not mandate that groups 

that are different in fact be treated the same. See id.; see also Rinaldi v. Yeager, 384 U.S. 305, 309 

(1966). Where a gender classification is “not invidious, but rather realistically reflects the fact that 
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the sexes are not similarly situated in certain circumstances,” there is no violation of the Equal 

Protection Clause. Michael M. v. Superior Court, 450 U.S. 464, 469 (1981).  

Even if transgender individuals are found to warrant the heighted standard of intermediate 

scrutiny, the NGHSAA policy still withstands this form of review.  The NGHSAA policy serves 

the important governmental objective of promoting equality of athletic opportunity between the 

sexes and that the discriminatory means employed are substantially related to the achievement of 

those objectives; therefore, such policy should survive a challenge under the Equal Protection 

Clause under intermediate scrutiny review.  

II. Because the NGHSAA’s policy does not infringe upon a fundamental right and is 

rationally related to a legitimate state interest, the Court of Appeals properly held 

that the NGHSAA’s policy did not violate Powell’s rights under the Due Process 

Clause of the United States Constitution. 

 

The Fourteenth Amendment provides that no state shall “deprive any person of life, liberty, 

or property, without due process of law.” U.S. Const. amend. XIV, § 1. The substantive component 

of the Due Process Clause “specially protects those fundamental rights and liberties which are, 

objectively, deeply rooted in this Nation’s history and tradition, and implicit in the concept of 

ordered liberty, such that neither liberty nor justice would exist if they were sacrificed.” 

Washington v. Glucksberg, 521 U.S. 702, 720–21 (1997). The Due Process Clause . . . provides 

heightened protection against government interference with . . . fundamental rights and liberty 

interests. Id. at 720. Thus, the integral components of a claim under the Due Process Clause are an 

arbitrary action by a governmental actor and a violation of a fundamental right. Daniels v. 

Williams, 474 U.S. 327, 331 (1986). The parties have stipulated that the NGHSAA is a state actor. 

Record 6.  Even though Powell’s claims surpass the first hurdle, her claims as a whole fail because 

the rights she alleges were violated do not comprise a fundamental right and are not entitled to 
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strict scrutiny.  Further, since the NGHSAA’s policy is rationally related to a legitimate state 

interest the Court of Appeals properly held that the policy did not violate Powell’s due process 

rights.  

A. Because there is no fundamental right to compete on a specific interscholastic 

sports team, the NGHSAA’s policy is not subject to strict scrutiny. 

  

A substantive due process analysis is a two-step process.  First there must be a careful 

description of the asserted right. Reno v. Flores, 507 U.S. 292, 302 (1993).  Next, the court must 

determine whether the asserted right is one of the fundamental rights that is deeply rooted in the 

nation’s history and tradition. Glucksberg, at 720-21.  If the right is determined to be a fundamental 

right, then the government action is subject to strict scrutiny and the government must show that 

the action serves a compelling government interest and is narrowly tailored to serve that interest. 

Id., at 721. However, if the right is not a fundamental right, rational basis applies, and the 

government actor needs only to show that the action is reasonably related to a legitimate state 

interest. Romer v. Evans, 517 U.S. 620, 631 (1996).  

 

1. Because Powell does not assert a privacy right that has been 

recognized as fundamental, her claim does not subject the 

NGHSAA’s policy to strict scrutiny.   

 

 “[O]ne aspect of the ‘liberty’ protected by the Due Process Clause of the Fourteenth 

Amendment is ‘a right of personal privacy, or a guarantee of certain areas or zones of 

privacy.’” Carey v. Population Servs. Int’l, 431 U.S. 678, 684 (1977) (quoting Roe v. Wade, 410 

U.S. 113, 152 (1973)). The right of personal privacy includes “at least two constitutionally 

protected privacy interests: the right to control the disclosure of sensitive information and the right 

to ‘independence [in] making certain kinds of important decisions.’”  Whalen v. Roe, 429 U.S. 

589, 599–600 (1977); see also Marsh v. County of San Diego, 680 F.3d 1148, 1153 (9th Cir. 2012). 
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Since Appellant does not allege that the NGHSAA’s policy forces her to disclose private 

information, her claim falls into the latter category of independence in decision making. However, 

the right to privacy is not absolute, and simply invoking the right will not automatically trigger 

constitutional protection. Doe by and through Doe v. Boyertown Area School District, 897 F.3d 

518, 528 (3d Cir. 2018). Additionally, any asserted privacy interests must be weighed against 

important competing governmental interests. Sterling v. Borough of Minersville, 232 F.3d 190, 

195 (3d Cir. 2000).  

Powell’s argument that the NGHSAA’s policy violates her right to privacy by impeding 

upon her liberty interest in identifying as a female and participating as a woman on a female sports 

team does not trigger the heightened protections provided under the Due Process Clause. First, any 

claim that Powell may have to a privacy interest in deciding to compete on a women’s sports team 

is outweighed by the NGHSAA’s stated objective of correcting the historical wrongs done to 

women by unequal opportunities in the area of sports competition. Interscholastic sporting events 

provide a means for female and male athletes to be noticed by college scouts and recruiters in 

consideration for admissions and scholarships.  Record 4.  The NGHSAA’s policy recognizes that 

female athletes may be disadvantaged regarding consideration for recruiting and scholarships 

because of the difference in athletic abilities between the sexes due to physiological differences. 

For instance, during the 2019-2020 swim season Powell’s athletic abilities regularly overshadowed 

those of her teammates and competitors. Record 5. Further, the Policy does not completely deny 

Powell the ability to compete in interscholastic sports, she may participate as a member of a male 

team or a coed team and remain eligible for the same recruiting and scholarship opportunities. Id. 

Second, the right to privacy is not fundamental unless it is “‘deeply rooted in this Nation's history 

and tradition, and implicit in the concept of ordered liberty, such that neither liberty nor justice 
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would exist if [it was] sacrificed.’” Khan v. Bland, 630 F.3d 519, 535 (7th Cir. 

2010) (quoting Glucksberg, 521 U.S. at 720-21). The Supreme Court has “always been reluctant 

to expand the concept of substantive due process because guide posts for responsible decision 

making in this area are scarce and open-ended.” Glucksberg, at 720.  The Court exercises utmost 

care whenever it is asked to break new ground in this field. Flores, at 302. Thus, the list of privacy 

rights that rise to the fundamental rights level is “a short one.” Sung Park v. Indiana Univ. Sch. of 

Dentistry, 692 F.3d 828, 832 (7th Cir. 2012). This list “for the most part” has been limited to 

“matters relating to marriage, family, procreation, and the right to bodily integrity.” Albright v. 

Oliver, 510 U.S. 266, 272 (1994).  

In the last thirty years this Court has made groundbreaking rulings which have expanded 

the privacy right protected by the Due Process Clause, but each of these rulings have been made 

in areas that have been long recognized as intimate. See Obergefell v. Hodges, 576 U.S. 644 (2015) 

(holding that the right to marry is a protected fundamental liberty under the Due Process Clause 

of the Fourteenth Amendment and that right applies to same-sex couples in the same manner as it 

does to opposite-sex couples); Lawrence v. Texas, 539 U.S. 558 (2003) (holding that the Texas 

statute criminalizing intimate sexual conduct between persons of the same sex was violation of the 

liberty protections afforded by the Due Process Clause); Planned Parenthood of Southeastern 

Pennsylvania v. Casey, 505 U.S. 833 (1992) (holding that a woman’s decision to get an abortion, 

while subject to certain state interests, is a protected privacy interest under the Due Process Clause 

of the Fourteenth Amendment). Petitioner argues that these rulings apply to the case at hand and 

that the NGHSAA’s policy infringe upon her liberty interest to identify as a certain gender and to 

enjoy the opportunities afforded to others of that gender. Petitioner is certainly entitled to the 

privacy and liberty interests that were constitutionally expanded under these cases, as they are of 
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the intimate nature that are deeply rooted in American history and tradition relating to marriage, 

intimate relationships, and procreation.  Petitioner’s asserted right to choose to participate in 

athletics as a woman is not a right that United States history and tradition has held out to be of 

intimate nature that the fundamental right to privacy protects. As such any claim of a violation of 

this asserted right is not entitled to heightened scrutiny. 

2. Because there is no fundamental right to education, Powell’s 

claims that the NGHSAA’s policy infringes upon her right 

to education by not allowing her to participate on the 

interscholastic sports team of her choice does not subject the 

Policy to strict scrutiny.  

 

The education of youth is undoubtedly one of the most important functions that state and 

local governments provide to their citizens. Brown v. Board of Education, 347 U.S. 483, 493 

(1954). Education prepares students to become productive citizens who can contribute to society. 

Id. Further, it is recognized that participation in interscholastic sports provides a means for students 

to improve academically, develop social skills, and opens the doors to higher education for many 

students, who would not have the access due to socioeconomic status, in the form of scholarships. 

However, despite the vital role education plays in society, the Supreme Court has held for nearly 

half a century that there is no fundamental right to education.  San Antonio Independent School 

Dist. v. Rodriguez, 411 U.S. 1, 35 (1973).  

Since there is no fundamental right to education it follows that interscholastic sports, a 

component of education, are not afforded protection under the Due Process Clause. This Court has 

not specifically ruled on the issue of whether a student has a constitutionally protected right to 

participate in interscholastic sports, but there is an overwhelming consensus throughout the circuits 

that there is no such right protected by the Constitution. The Fifth Circuit was one of the first to 

address this issue where a policy promulgated by a school athletic association rendered students 
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who voluntarily repeated any grade in school after sixth grade from participating in interscholastic 

athletic competitions during their fourth year of high school. Mitchell v. Louisiana High School 

Athletic Ass’n, 420 F.2d 1155, 1156 (5th Cir. 1970).  The parents of several students who were 

deemed ineligible to participate in interscholastic athletics during their senior year of high school 

brought suit against the athletic association claiming, inter alia, that the policy violated the 

students’ due process rights. Id. The court first noted that the Due Process Clause “does not insulate 

a citizen from every injury at the hands of the state. Id. at 1158.  The Mitchell court then went on 

to hold that 

[o]nly those rights, privileges and immunities that are secured by the Constitution 

of the United States or some Act of Congress are within the protection of the federal 

courts. Rights, privileges, and immunities not derived from the federal Constitution 

or secured thereby are left exclusively to the protection of the states. The privilege 

of participating in interscholastic athletics must be deemed to fall in the latter 

category and outside the protection of due process. 

 

Id.  The holding and rationale of the Mitchell court has been followed consistently in the Fifth 

Circuit and other circuits. Walsh v. Louisiana High School Athletic Ass’n, 616 F.2d 152, 159 (5th 

Cir. 1980), cert denied 449 U.S. 1124 (1981).  See also Moreland v. Western Pennsylvania 

Interscholastic Athletic League, 572 F.2d 121, 123-24 (3d Cir. 1978); Denis J. O’Connell High 

School v. Virginia High School League, 581 F.2d 81, 84 (4th Cir. 1978); Hamilton v. Tennessee 

Secondary School Athletic Ass’n, 552 F.2d 681, 682 (6th Cir. 1976); Brenden v. Independent 

School Dist. 742, 477 F.2d 1292, 1295 (8th Cir. 1973); Albach v. Odle, 531 F.2d 983, 984-85 (10th 

Cir. 1976); Davenport by Davenport v. Randolph County Bd. of Educ., 730 F.2d 1395, 1397 (11th 

Cir. 1984).   

Powell’s argument that the NGHSAA’s policy infringes upon her fundamental right to 

education is similarly not constitutionally recognized. Powell states that the right to fully 

participate in interscholastic sports is encompassed within her right to liberty. Record 17. The 
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NGHSAA’s policy does not prohibit Powell from participating in her school’s athletic programs. 

Powell can participate on teams that align with her biologically assigned sex as well as any coed 

sports teams. Record 5. Powell’s identity as a transgender female does elevate her claim to one 

that is fundamentally protected. The Due Process Clause protects only the fundamental liberties 

that rise to the level of a “legitimate claim of entitlement”, not “mere expectations.” Memphis Light 

Gas & Water Division v. Craft, 436 U.S. 1, 9 (1978).  Since it has been consistently held that there 

is no fundamental right to education or to participate in interscholastic sports, by extension any 

asserted right to participate as a member of a particular team “amounts to a mere expectation rather 

than a constitutionally protected claim of entitlement.” Walsh, 616 F.2d at 159. 

B. Because the NGHSAA’s policy survives a rational basis analysis, it does not violate 

Powell’s due process rights.  

 

Since Petitioner’s claims do not involve a fundamental right the NGHSAA is not subjected 

to heighted scrutiny and the analysis of the NGHSAA’s policy is subjected to the lowest tier of 

scrutiny, rational basis. Immediato v. Rye Neck Sch. Dist., 73 F.3d 454, 461 (2d Cir. 1996). Under 

the rational basis standard of review, “legislation is presumed to be valid and will be sustained if 

the classification drawn by the statute is rationally related to a legitimate state interest.” City of 

Cleburne v. Cleburne Living Ctr. Inc., 473 U.S. 432, 440 (1985). Rational basis review is highly 

deferential to the government, allowing any conceivable rational basis to suffice. United States v. 

Hancock, 231 F.3d 557, 566 (9th Cir. 2000).  

The NGHSAA’s policy easily passes a rational basis analysis. The application of rational 

basis requires that the Court answer two questions: “(1) Does the challenged legislation have a 

legitimate purpose?; and (2) Was it reasonable for the lawmakers to believe that use of the 

challenged classification would promote that purpose?” Western and Southern Life Ins. Co. v. 

State Bd. of Equalization of California, 451 U.S. 648, 668 (1981). On rational basis review,  
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the task of the court is not to determine if the policy is the best way or even a good 

way of accomplishing a legitimate objective. The Court must only determine 

whether the classification makes sense in light of the purpose sought to be achieved; 

beyond that point the wisdom of the state must be allowed to prevail. 

 

Blue v. University of Interscholastic League, 503 F.Supp. 1030, 1035-36 (N.D. Tex. 1980).  The 

NGHSAA’s policy was advanced with the legitimate purpose of providing female athletes the 

same opportunities for recognition and scholarship that their male counterparts receive. Record 5. 

In developing a means for accomplishing this objective the NGHSAA considered submissions 

from parties who supported and opposed the Policy but particularly emphasized with the concerns 

of the biologically female students who felt that their opportunities for progress in sports would be 

undermined if transgender female students were allowed to compete against them. Id. The 

NGHSAA further acknowledged that the inherent physiological differences between the sexes, 

that this Court has recognized, gave biologically male athletes an advantage over their female 

counterparts in the majority of cases.  Id. at 5, 20; see also U.S. v. Virginia, 518 U.S. 515, 550 n.19 

(1996). Thus, the NGHSAA’s means of accomplishing its objective by prohibiting biologically 

male athletes from participating on sports teams designated solely as female is rationally related 

to its objective of affording female athletes an opportunity to compete on an even playing field 

with their male counterparts.  

As discussed in the Equal Protection analysis, the NGHSAA’s policy also survives 

intermediate scrutiny by serving an important governmental objective through means that are 

substantially related to that objective.  The NGHSAA’s policy has the objective of promoting sex 

equality amongst men’s and women’s sports teams due to the historical lack of athletic scholarship 

opportunities available to women. Record 5. This objective has long been recognized as an 

important governmental interest. Force by Force v. Pierce City R-VI School Dist., 570 F.Supp. 

1020, 1027 (W.D. Mo. 1983). The policy’s objective is carried out by separating the teams by the 
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biological sexes of the student athletes to allow female athletes to demonstrate their skill, strength, 

and athletic abilities. This Court has held that policies that reflect the differences between the 

sexes, including physical differences are constitutional because such differences “realistically 

reflect the fact that the sexes are not similarly situated in certain circumstances.” Michael M., at 

469. Specifically, regarding male and female high school swim team competitions, course records 

for the top ten biologically male students reflect better times than the respective top ten biologically 

female students in the 200-yard Individual Medley and 100-yard Butterfly events. Record 20.  

Thus, the NGHSAA’s means of enforcing its policy, by prohibiting transgender students from 

participating on athletic teams aligned with their identified gender, is substantially related to its 

objective of allowing female students to gain recognition for their athletic achievements. Record 

5. Since the NGHSAA’s policy survives the heightened intermediate scrutiny, it “necessarily 

clears the lower hurdle of rational basis review.” Carcaño v. McCrory, 204 F.Supp.3d 615, 646 

(M.D.N.C. 2016). Therefore, a further rational basis analysis is not required and the Appellate 

Court’s holding that the NGHSAA’s policy did not violate Powell’s due process rights was proper.  

Conclusion 

For the reasons stated in this Brief, the North Green High School  

Athletic Association requests that this Honorable Court affirm the Appellate Court’s holding that 

its policy prohibiting transgender students from participating on the athletic team aligned with the 

athlete’s identified gender does not violate the Equal Protection or the Due Process Clauses of the 

Fourteenth Amendment to the U.S. Constitution.  

Respectfully submitted, 

             

       Team No. 14 

       Attorneys for Respondent
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APPENDIX 

 

U.S. Const. amend. XIV, § 1 provides: 

 

All persons born or naturalized in the United States, and subject to the jurisdiction 

thereof, are citizens of the United States and of the State wherein they reside. No 

State shall make or enforce any law which shall abridge the privileges or 

immunities of citizens of the United States; nor shall any State deprive any person 

of life, liberty, or property, without due process of law; nor deny to any person 

within its jurisdiction the equal protection of the laws. 

 

 

20 U.S.C. § 1681(a) provides: 

 

(a) Prohibition against discrimination; exceptions 

 

No person in the United States shall, on the basis of sex, be excluded from 

participation in, be denied the benefits of, or be subjected to discrimination under 

any education program or activity receiving Federal financial assistance, except 

that: 

(1) Classes of educational institutions subject to prohibition 

in regard to admissions to educational institutions, this section shall apply 

only to institutions of vocational education, professional education, and 

graduate higher education, and to public institutions of undergraduate 

higher education; 

 

(2) Educational institutions commencing planned change in admissions 

in regard to admissions to educational institutions, this section shall not 

apply (A) for one year from June 23, 1972, nor for six years after June 23, 

1972, in the case of an educational institution which has begun the process 

of changing from being an institution which admits only students of one sex 

to being an institution which admits students of both sexes, but only if it is 

carrying out a plan for such a change which is approved by the Secretary of 

Education or (B) for seven years from the date an educational institution 

begins the process of changing from being an institution which admits only 

students of only one sex to being an institution which admits students of 

both sexes, but only if it is carrying out a plan for such a change which is 

approved by the Secretary of Education, whichever is the later; 

 

(3) Educational institutions of religious organizations with contrary 

religious tenets 

this section shall not apply to an educational institution which is controlled 

by a religious organization if the application of this subsection would not 

be consistent with the religious tenets of such organization; 
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(4) Educational institutions training individuals for military services or 

merchant marine 

this section shall not apply to an educational institution whose primary 

purpose is the training of individuals for the military services of the United 

States, or the merchant marine; 

 

(5) Public educational institutions with traditional and continuing 

admissions policy 

in regard to admissions this section shall not apply to any public institution 

of undergraduate higher education which is an institution that traditionally 

and continually from its establishment has had a policy of admitting only 

students of one sex; 

 

(6) Social fraternities or sororities; voluntary youth service 

organizations 

this section shall not apply to membership practices-- 

(A) of a social fraternity or social sorority which is exempt from 

taxation under section 501(a) of Title 26, the active membership of 

which consists primarily of students in attendance at an institution 

of higher education, or 

(B) of the Young Men's Christian Association, Young Women's 

Christian Association, Girl Scouts, Boy Scouts, Camp Fire Girls, 

and voluntary youth service organizations which are so exempt, the 

membership of which has traditionally been limited to persons of 

one sex and principally to persons of less than nineteen years of age; 

 

(7) Boy or Girl conferences 

this section shall not apply to-- 

(A) any program or activity of the American Legion undertaken in 

connection with the organization or operation of any Boys State 

conference, Boys Nation conference, Girls State conference, or 

Girls Nation conference; or 

(B) any program or activity of any secondary school or educational 

institution specifically for-- 

(i) the promotion of any Boys State conference, Boys Nation 

conference, Girls State conference, or Girls Nation 

conference; or 

(ii) the selection of students to attend any such conference; 
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(8) Father-son or mother-daughter activities at educational institutions 

this section shall not preclude father-son or mother-daughter activities at an 

educational institution, but if such activities are provided for students of one 

sex, opportunities for reasonably comparable activities shall be provided for 

students of the other sex; and 

 

(9) Institution of higher education scholarship awards in “beauty” 

pageants 

this section shall not apply with respect to any scholarship or other financial 

assistance awarded by an institution of higher education to any individual 

because such individual has received such award in any pageant in which 

the attainment of such award is based upon a combination of factors related 

to the personal appearance, poise, and talent of such individual and in which 

participation is limited to individuals of one sex only, so long as such 

pageant is in compliance with other nondiscrimination provisions of Federal 

law. 
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