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 i 

QUESTIONS PRESENTED  

This Court granted certiorari to the United States Court of Appeals for the Fourteenth 

Circuit to address the following questions: 

(1) Whether the North Greene High School Athletic Association’s policy, which prevents 

transgender females from competing in accordance with their gender identity, violates the Equal 

Protection Clause of the Fourteenth Amendment when the policy was created after a single 

transgender female’s athletic success? 

(2) Whether the North Greene High School Athletic Association’s policy, which prevents 

transgender female athletes from living in accordance with their gender identity while causing 

reoccurring psychological stress to those athletes, burdens Powell’s fundamental right to identify 

as the gender she chooses and violates the Due Process Clause?  
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OPINIONS BELOW 

The opinion of the Fourteenth Circuit Court of Appeals can be found in the Record (“R.”) 

at R. 2-18. The opinion of the United States District Court for the Eastern District of North Greene 

is reported at Powell v. North Greene State High School Athletic Ass’n, 2020 WL 12345 (E.D.N.G. 

2020). 

CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED 

This case involves the interpretation and application of Section one of the Fourteenth 

Amendment of the United States Constitution, which provides:  

All persons born or naturalized in the United States and subject to the jurisdiction 

thereof, are citizens of the United States and of the State wherein they reside.  No 

State shall make or enforce any law which shall abridge the privileges or 

immunities of citizens of the United States; nor shall any State deprive any person 

of life, liberty, or property without due process of law; nor deny to any person 

within its jurisdiction the equal protection of the laws. 

 

U.S. Const. Amend. XIV § 1. 

 

       This case also involves the Fair Opportunity for Women Athletes policy, adopted by the 

North Greene High School Athletic Association (“NGHSAA”) in February 2020.   
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STATEMENT OF THE CASE 

I. Taylor Powell’s life of distress and her safe haven in swimming. 

For as long as Taylor Powell can remember, she has struggled psychologically with her 

male designation assigned at birth. R. at 4. Although Powell was born as a biological male, she 

began identifying as a transgender female after puberty. R. at 4. Powell and other transgender 

individuals account for approximately 0.6% of high school students. R. at 14. Because of 

incongruence between her gender identity and sex assigned at birth, Powell suffered persistent and 

clinically significant distress. R. at 4. Powell was eventually diagnosed with gender dysphoria, a 

medically recognized condition that explained her persistent distress. R. at 4. As part of her 

treatment, Powell began living in accordance with her female gender identity. R. at 4. Powell 

informed her high school that she was transgender, currently transitioning, and wanted to be 

considered a female student. R. at 4.  As a lifelong swimmer, Powell wanted the opportunity to 

compete in accordance with her gender identity and participate on her high school’s women’s 

swim team. R. at 4.  In fall 2019, Powell’s wish was granted, and North Greene High School 

allowed her to compete for the women’s swim team. R. at 4. While competing on the women’s 

swim team, Powell experienced her “happiest moments” as a female. R. at 4.  

II. The NGHSAA adopts a policy barring transgender females from competing in 

accordance with their gender identity. 

 

As a transgender athlete on the women’s swim team, Powell’s athletic success caused 

dissatisfaction amongst her own teammates and other swimmers in the area. R. at 4-5. One 

swimmer in particular, Brittany Miller, was especially dissatisfied. R. at 5. She feared that a single 

transgender athlete, Taylor Powell, would alter decade long progress made with regard to 

opportunities for female athletes and ruin Miller’s chances at obtaining an athletic scholarship to 

competitive collegiate swim programs. R. at 5. After the 2019-2020 swim season had concluded, 
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these disgruntled swimmers, led by Miller and Miller’s parents, voiced their dissatisfaction to the 

North Greene High School Athletic Association (“NGHSAA”). R. at 5. The swimmers were 

adamant that Powell be barred from competing in accordance with her gender identity. R. at 5. The 

swimmers believed that preventing Powell, a single swimmer, from competing in women’s 

swimming would give them a better chance at success. R. at 4-5. At that time, the NGHSAA did 

not have any rules addressing whether a transgender athlete could compete on an athletic team 

aligned with his or her identified gender. R. at 5. Despite the potential that a policy barring 

transgender athletes from competing in accordance with their gender identity could cause distress 

amongst transgender athletes, the NGHSAA Board adopted such policy in March 2020. R. at 5. 

The policy, referred to as the Fair Opportunity for Women Athletes policy, bars biological males, 

and thus transgender females, from competing on athletic teams designated for women, girls, or 

females. R. at 5. The alleged objectives of the policy are to “preserve for biologically female 

athletes the significant gains made over the past several decades to afford them greater 

opportunities to compete on an even playing field with men.” R. at 5. The policy is silent on any 

similar limitation for transgender or cisgender individuals who wish to participate on a team 

designated for males. R. at 5.  Because North Greene High School is governed by the NGHSAA, 

Powell can neither try out nor compete for the women’s swim team for the 2020-2021 season. R. 

at 6. Despite Powell’s love and passion for swimming, she was informed by both her swim coach 

and high school principal that she could not participate because they had no choice under the 

policy. R. at 6.   

III. Powell challenges the constitutionality of the NGHSAA’s policy.  

Plaintiff-Petitioner, Taylor Powell, filed suit against Respondent in the United States 

District Court for the Eastern District of North Greene. R. at 6. Powell sought a declaratory 
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judgment and preliminary and permanent injunctions to prevent enforcement of Respondent’s 

policy. R. at 2. Petitioner filed, and the district court granted, a motion for summary judgment. R. 

at 6. On appeal, the Fourteenth Circuit reversed the grant of summary judgment and held that 

Respondent’s policy, which bars transgender females from competing in accordance with their 

gender identity, violated neither the Equal Protection Clause nor the Due Process Clause of the 

Fourteenth Amendment. R. at 3.  This Court granted certiorari. R. at 19. 

 

SUMMARY OF THE ARGUMENT 

 This Court should reverse the Fourteenth Circuit’s decision and find that the NGHSAA’s 

policy, which bars transgender females from competing in accordance with their gender identity, 

violates both the Equal Protection Clause and the Due Process Clause of the Fourteenth 

Amendment.  

Under Powell’s Equal Protection claim, Respondent’s policy discriminates against 

transgender females. Because transgender discrimination is a form of sex discrimination, and 

intermediate scrutiny is appropriate judicial scrutiny for sex discrimination, Respondent’s policy 

should be analyzed under intermediate scrutiny. Even if this Court strays from its own 

acknowledgement that transgender discrimination is a form of sex discrimination, intermediate 

scrutiny is appropriate for Respondent’s policy because of transgender discrimination’s inherently 

suspect nature and its similarities to sex discrimination.  

When analyzed under intermediate scrutiny, Respondent’s policy is unconstitutional 

because the policy’s means are not substantially related to its alleged objectives. While 

Respondent’s objectives may be laudable, North Greene cisgender females have never been 

burdened by transgender participation in sports. Furthermore, one transgender female’s success 

has no substantial effect on cisgender athletic opportunities or fairness for female competitors in 
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North Greene. Lastly, Respondent’s policy relies on overbroad generalizations that biological 

females are athletically inferior to biological males.  

Under Powell’s Due Process claim, Respondent’s policy burdens Powell’s fundamental 

right to identify as the gender she chooses.  Like choosing to have an abortion, choosing to marry 

or be sexually active with one’s gay partner, or choosing to use contraceptives, choosing one’s 

gender identity is at the heart of self-autonomy. Powell’s intimate and personal choice to identify 

as the gender she chooses is fundamental and beyond the reach of government intrusion.  Although 

Respondent’s policy does not directly bar Powell’s choice of gender identity, it directly prohibits 

the means for expression. Without the right to live in accordance with her gender identity by 

participating on her high school’s women’s swim team, Powell’s fundamental right to identity as 

a female is hollow.  Moreover, the restrictions are imposed on Powell in a school setting, an area 

essential to securing personal liberties. 

Because Respondent’s policy infringes on Powell’s fundamental rights, the policy must 

promote compelling interests while using the least restrictive means available. If Respondent’s 

alleged objectives can be achieved with less restrictive means, Respondent’s policy violates the 

Due Process Clause.  Because Respondent offered to amend its policy to prohibit participation 

based on physical characteristics, it’s clear that the policy’s objectives could be achieved with less 

restrictive means.  Therefore, Respondent’s policy fails strict scrutiny and violates the Due Process 

Clause.  Accordingly, like the Fourteenth Circuit’s decision regarding Powell’s Equal Protection 

claim, this Court should reverse the Fourteenth Circuit’s decision and find that Respondent’s 

policy violates the Due Process Clause of the Fourteenth Amendment.  
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ARGUMENT AND AUTHORITIES 

I. The NGHSAA’s policy barring transgender female athletes from competing in 

accordance with their gender identity violates the Equal Protection Clause.  

 

This Court should reverse the Fourteenth Circuit’s decision and find that the NGHSAA’s 

policy, which prohibits transgender female athletes from competing in accordance with their 

gender identity, violates the Equal Protection Clause of the Fourteenth Amendment. For matters 

of constitutional inquiry, this Court uses de novo standard of review.  U.S. Const. art III, § 2.  “In 

cases in which there is a claim of denial of rights under the Federal Constitution, this Court is not 

bound by conclusions of lower courts, but will re-examine the evidentiary basis on which those 

conclusions are founded.” Niemotko v. Maryland, 340 U.S. 268, 271 (1951). Furthermore, both 

parties have stipulated that Respondent is a state actor and its policy is subject to challenge under 

the United States Constitution. R. at 6. The Equal Protection Clause provides that a State cannot 

“deny to any person within its jurisdiction the equal protection of the laws.” U.S. Const. amend. 

XIV, § 1. More specifically, the clause requires that “all persons similarly situated . . . be treated 

alike.” City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 439 (1985). However, the 

Fourteenth Amendment’s equal protection requirement “must coexist with the practical necessity 

that most legislation classifies for one purpose or another, with resulting disadvantage to various 

groups or persons.” Romer v. Evans, 517 U.S. 620, 631 (1996). When analyzing Equal Protection 

claims, this Court must answer two primary questions: (1) what level of scrutiny should be applied 

to the state actor’s classification; and (2) does the particular government action meet the level of 

scrutiny. See Sessions v. Morales-Santana, 137 S. Ct. 1678, 1689-90 (2017); see also Fisher v. 

Univ. of Tex. at Austin, 570 U.S. 297, 307-08 (2013); United States v. Virginia, 518 U.S. 515, 532 

(1996). First, this Court should subject Respondent’s policy, which discriminates against 

transgender individuals, to intermediate scrutiny review. Furthermore, the policy is 
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unconstitutional when analyzed under intermediate scrutiny. Accordingly, this Court should 

reverse the Fourteenth Circuit’s decision and find that Respondent’s policy is a violation of the 

Equal Protection Clause of the Fourteenth Amendment. 

A. This Court should apply intermediate scrutiny to the NGHSAA’s discriminatory 

policy. 

 

Respondent’s discriminatory policy should be analyzed under intermediate scrutiny. To 

determine what level of scrutiny applies to a plaintiff’s equal protection claim, this Court must 

look to the basis of the distinction between classes of persons. See generally United States v. 

Carolene Prods. Co., 304 U.S. 144, 152 n.4 (1938). Respondent’s policy makes no explicit 

mention of transgender or cisgender status, but ultimately classifies between cisgender female 

athletes, who may compete on athletic teams consistent with their gender identity, and transgender 

female athletes, who may not compete on athletic teams consistent with their gender identity. 

Because discrimination based on transgender status is a form of sex discrimination, and 

intermediate scrutiny is the appropriate test for sex discrimination, this Court should apply 

intermediate scrutiny to Respondent’s policy. 

 This Court has recognized transgender discrimination as a form of sex 

discrimination.  

 
This Court has acknowledged that transgender discrimination is a form of sex 

discrimination. Although in the context of Title VII, this Court recently stated, “it is impossible to 

discriminate against a person for being . . . transgender without discriminating against that 

individual based on sex.” Bostock v. Clayton Cty., 140 S. Ct. 1731, 1741 (2020). Accordingly, 

members of this Court understood that Bostock’s holding would lead to application of identical 

judicial scrutiny for Equal Protection sex and transgender discrimination claims. Id. at 1783 (Alito, 

J., dissenting). “By equating discrimination because of . . . gender identity with discrimination 
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because of sex, the Court’s decision will be cited as a ground for subjecting [both] forms of 

discrimination to the same exacting standard of review.” Id. Although this Court has not dealt 

directly with an Equal Protection challenge to transgender discrimination, numerous federal 

appellate courts have recognized transgender discrimination as sex discrimination when reviewing 

equal protection claims. See Grimm v. Gloucester Cty. Sch. Bd., No. 19-1952, 2020 WL 5034430, 

at *15 (4th Cir. Aug. 26, 2020); see also Adams ex. rel. Kasper v. Sch. Bd. of St. Johns Cty., 968 

F.3d 1286, 1296 (11th Cir. 2020);  Karnoski v. Trump, 926 F.3d 1180, 1201 (9th Cir. 2019); 

Whitaker v. Kenosha Unified Sch. Dist. No. 1 Bd. of Educ., 858 F.3d 1034, 1051 (7th Cir. 2017); 

Smith v. City of Salem, 378 F.3d 566, 573-75 (6th Cir. 2004).  

 For any policy discriminating against a transgender person, that individual’s sex plays a 

“necessary and undisguisable role.” Bostock, 140 S. Ct. at 1737. In Bostock, a governmental 

employer fired an employee for conduct “unbecoming” a county employee shortly after he began 

participating in a gay recreational softball league. Id. The employee brought suit under Title VII, 

alleging unlawful discrimination on the basis of sex. Id. at 1738. He argued that discrimination 

based on sexual orientation and transgender status was covered by Title VII’s prohibition on sex 

discrimination. Id. This Court ultimately agreed, holding that a state actor violates Title VII’s 

prohibition on sex discrimination when discriminating against homosexual and transgender 

individuals. Id. at 1737. In its holding, this Court presented a hypothetical clarifying its reasoning: 

[T]ake an employer who fires a transgender person who was . . . male at birth but 

who now identifies as a female. If the employer retains an otherwise identical 

employee who . . . [was] female at birth, the employer . . . penalizes a person . . . 

male at birth for traits or actions that it tolerates in an employee identified as female 

at birth. Again, the individual employee’s sex plays an unmistakable and 

impermissible role in the discharge decision. 

 

Id. at 1741-42. 
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Moreover, when a state actor’s policy limits a transgender student’s participation in 

activities based on their biological sex, the limitation is a form of sex discrimination. Whitaker, 

858 F.3d at 1051. In Whitaker, a high school had an unwritten bathroom policy requiring that a 

transgender male student use the restroom corresponding with his biological sex. Id. at 1041. 

Because of this, the policy prohibited the transgender plaintiff-student from using facilities in 

accordance with his gender identity. Id. Although the policy made no explicit mention of 

transgender or cisgender status, the student brought suit claiming the policy was discriminatory 

toward transgender persons in violation of the Equal Protection Clause. Id. at 1039. When deciding 

the applicable level of scrutiny, the Fourth Circuit held that the policy, which prohibited a 

transgender student from using a facility in accordance with his gender identity, was a form of sex 

discrimination. Id. at 1051. The court reasoned, “the School District’s policy cannot be stated 

without referencing sex, as the School District decides which bathroom a student may use based 

upon the sex listed on the student’s birth certificate [and] [t]his policy is inherently based upon a 

sex-classification . . . .” Id.  

Like the discriminatory actions in Bostock, Respondent’s policy is undisputedly attached 

to sex. In Bostock, the hypothetical employer fired a transgender female but retained an otherwise 

similar cisgender female. This Court reasoned that the employer ultimately discriminated based 

on sex, because the employer fired one female who was biologically male at birth but did not fire 

a similar female who was biologically female at birth. Although Bostock illustrated a hypothetical 

discriminatory firing in the context of Title VII, the same reasoning applies in our case. Like 

Bostock, Respondent’s policy discriminates against a female athlete who was born biologically 

male but does not discriminate against a similar female athlete who was born biologically female. 

(R. at 5.) Like Bostock, where this Court held that the employee’s firing based on transgender 
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status was clearly tied to sex, this Court should similarly hold that Respondent’s policy 

discriminating against transgender female athletes was tied to sex. 

Moreover, like the policy in Whitaker, Respondent’s policy is a form of sex discrimination. 

In Whitaker, the policy was discriminatory towards the transgender student because he was 

prohibited from using facilities in accordance with his gender identity. More importantly, the 

policy in Whitaker was undoubtedly tied to sex because the student’s bathroom privileges were 

based entirely on references to biological sex—the policy barred biological males from using 

bathrooms designated for biological females. Like Whitaker, Respondent’s policy discriminates 

against transgender females because it bars them from participating on an athletic team 

corresponding with their gender identity. R. at 5. Additionally, like Whitaker, Respondent’s policy 

is undoubtedly tied to sex because Powell’s participation is based entirely on references to 

biological sex—the policy bars biological males from participating on sports teams designated for 

biological females. R. at 5. Like the reasoning in Whitaker, where the Fourth Circuit held that the 

school’s policy was a form of sex discrimination because it could not be stated without a reference 

to biological sex, Respondent’s policy cannot be stated without a reference to biological sex. 

Accordingly, this Court should hold that Respondent’s policy is a form of sex discrimination. 

 This Court’s precedent establishes that sex discrimination claims are subject to 

intermediate scrutiny. 

 

As indicated by this Court’s precedent, intermediate scrutiny should be applied to 

Respondent’s policy. This Court has repeatedly reaffirmed and applied intermediate scrutiny for 

sex-based classifications. Virginia, 518 U.S. at 533; see also Califano v. Westcott, 443 U.S. 76, 89 

(1980); Orr v. Orr, 440 U.S. 268, 279 (1979); Craig v. Boren, 429 U.S. 190, 197 (1976). When 

deciding that heightened scrutiny is appropriate for sex-based classifications, members of this 

Court have highlighted this country’s reoccurring discrimination towards women. Frontiero v. 
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Richardson, 411 U.S. 677, 688 (1973) (plurality opinion). While advocating for heightened 

scrutiny, this Court noted, “classifications based on sex, like classifications based upon race, 

alienage or national origin, are inherently suspect.” Id. “There can be no doubt that our Nation has 

had a long and unfortunate history of sex discrimination . . . women still face pervasive, although 

at times more subtle, discrimination in our educational institutions, in the job market, and perhaps 

most conspicuously, in the political arena.” Id. at 684, 686.    

 Heightened scrutiny is warranted because of a need for a strong presumption against laws 

that discriminate against people based on traits that were not chosen and that cannot be changed. 

Id. at 686. In Frontiero, Congress passed a law granting members of the armed services with 

dependents an increased housing allowance, as well as medical and dental benefits for their 

dependents. Id. at 678. Under the law, a serviceman was permitted to claim his wife as a dependent, 

regardless of whether the wife was actually dependent. Id. In contrast, a servicewoman was only 

permitted to claim her husband as a dependent upon a showing that her husband was actually 

dependent on the servicewoman for more than half of his support. Id. When determining that 

heightened scrutiny was applicable for sex-based discrimination, this Court noted similarities 

between sex, race, and national origin discrimination. Id. at 686. “[S]ince sex, like race and 

national origin, is an immutable characteristic determined solely by birth, the imposition of special 

disabilities upon members of a particular sex would seem to violate the basic concept of our system 

that legal burdens should bear some relationship to individual responsibility.” Id.  

 Like women, transgender individuals have faced reoccurring discrimination in this country. 

M. Dru Levasseur, Gender Identity Defines Sex: Updating the Law to Reflect Medical Science Is 

Key to Transgender Rights, 39 Vt. L. Rev. 943, 948-949 (2015). “Transgender people are an at-

risk population [and] [t]he statistics on discrimination, economic and health disparities, and 
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violence and suicide speak volumes to the rampant transphobia in the United States.” Id. 

Furthermore, discrimination towards transgender persons is reflected widespread in American 

institutions: 

[n]early every system and institution in the United States [subjects transgender 

individuals] to . . . mistreatment ranging from common place disrespect to outright 

violence, abuse and the denial of human dignity. The consequences of these 

widespread injustices are human and real, ranging from unemployment and 

homelessness to illness and death.  

 

Jaime M. Grant et al., Injustice At Every Turn: A Report of National Transgender 

Discrimination (2011), TRANSEQUALITY.ORG, https://www.transequality.org/sites/d-

efault/files/docs/resources/NTDS_Report.pdf.  

 Although this Court has acknowledged that discrimination towards transgender persons is 

a form of sex discrimination, and thus intermediate scrutiny is the appropriate test, rampant and 

reoccurring discrimination against transgender individuals also supports this Court’s use of 

intermediate scrutiny. Like, Frontiero, where this Court reasoned that heightened scrutiny was 

appropriate because of sex discrimination’s reoccurring nature and link to immutable 

characteristics, heightened scrutiny is also appropriate for claims of transgender discrimination. A 

heightened standard of judicial review will signify this Court’s recognition of the daily challenges 

and discrimination transgender individuals face. Furthermore, intermediate scrutiny will reaffirm 

this Court’s opposition of classifications based on immutable characteristics. Although 

transgender discrimination is a form of sex discrimination, and thus intermediate scrutiny is 

appropriate, transgender discrimination’s reoccurring and inherently suspect nature also supports 

the use of intermediate scrutiny. Accordingly, this Court should apply intermediate scrutiny to 

Respondent’s policy.   
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B. The NGHSAA’s policy is unconstitutional when analyzed under intermediate 

scrutiny.  

 

Respondent’s discriminatory policy is unconstitutional because it fails under intermediate 

scrutiny. For Respondent’s policy to be upheld, Respondent must show its classification “serve[s] 

important governmental objectives and must be substantially related to achievement of those 

objectives.” Craig, 429 U.S. at 197. As Respondent is the “party seeking to uphold the statute, 

“[t]he burden of justification rests entirely on . . . [Respondent].” Virginia, 518 U.S. at 533. 

Furthermore, it is Respondent’s burden to prove its discriminatory policy is “exceedingly 

persuasive” in the furtherance of its purpose. Miss. Univ. for Women v. Hogan, 458 U.S. 718, 724 

(1982).  

A discriminatory policy’s classification favoring one group over another can be justified 

only if it directly assists members of a group that was actually burdened. Hogan, 458 U.S. at 728.  

In Hogan, an all-women’s university denied admission to a qualified male applicant for its nursing 

program. Id. at 720-21. The university argued it denied men to compensate for past discrimination 

against women in education. Id. at 728. This Court held the single-sex admission policy violated 

the Equal Protection Clause under intermediate scrutiny because the government had “not shown 

that the gender-based classification [was] substantially and directly related to its proposed 

objective.” Id. at 730. This Court explained that the university showed no evidence of past 

discrimination towards women in the university’s admission process nor in the opportunity for 

women to be in leadership positions. Id. at 729. This Court stated, “In sharp contrast, Mississippi 

has made no showing that women lacked opportunities to obtain training in the field of nursing or 

to attain positions of leadership in that field when the MUW School of Nursing opened its door or 

that women currently are deprived of such opportunities.” Id. Thus, although the state actor’s 
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objectives were commendable, the state actor “failed to establish that the alleged objective was the 

actual purpose underlying the discriminatory classification.” Id. at 730. 

Likewise, a discriminatory policy fails intermediate scrutiny when evidence shows no need 

for protecting the policy’s alleged objective. See Hecox v. Little, No. 1:20-cv-00184-DCN, 2020 

WL 4760138, at *29 (D. Idaho Aug. 17, 2020).  In Hecox, the United States District Court for the 

District of Idaho examined a similar policy prohibiting biological males, and thus transgender 

females, from participating on women’s sports teams. Id. at *1. The state actor argued the statute’s 

objectives—promoting sex equality and providing opportunities for female athletes—were 

legitimate. Id. at *30. The court ultimately held that while “these are important governmental 

objectives,” the statute failed intermediate scrutiny because its means were not substantially related 

to its objectives. Id. The court reasoned the objectives were in no need of protection:  

The record . . . reveals no history of transgender athletes ever competing in 

sports in Idaho, no evidence that Idaho female athletes have been displaced by 

Idaho transgender female athletes, and no evidence to suggest a categorial bar 

against transgender female athlete’s participation in sports is required in order to 

promote “sex equality” or to “protect athletic opportunities for females” . . . Rather 

than presenting . . . evidence that transgender inclusion will hinder sex equality in 

sports or athletic opportunities for women, both the Act itself and Proponents’ rely 

exclusively on three transgender athletes who have competed successfully in 

women’s sports.  

 

Id. While the court recognized its agreement with policies barring cisgender males from competing 

in women’s athletics, transgender women “have not and could not ‘displace’ cisgender women in 

athletics ‘to a substantial extent.’” Id. (quoting Clarke v. Ariz. Interscholastic Ass’n, 695 F.2d 

1126, 1131 (9th Cir. 1982)).   

Conversely, a policy barring cisgender male participation in women’s athletics is 

constitutional under intermediate scrutiny when the policy directly ensures equal opportunity and 

participation for burdened women in athletics. Clark, 695 F.2d at 1131. In Clark, several high 
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school cisgender boys were precluded from being on the girls’ volleyball team because a school 

policy did not allow boys to play on the girls’ team. Id. at 1127. The cisgender boys brought suit 

claiming a violation of the Equal Protection Clause. Id. In response, the school argued the policy 

was established to ensure equal athletic opportunity for girls at the school. Id. at 1131. The Ninth 

Circuit found the policy was constitutional because the policy was substantially related to the 

school’s objective of ensuring equal athletic opportunity for girls. Id.  First, both parties stipulated 

that boys, on average, are taller than girls and these physical differences provided a competitive 

advantage. Id. at 1127. More importantly, the court reasoned that allowing boys to compete for the 

same limited number of spots on a girls’ team undoubtedly limited girl participation. Id. Cisgender 

male participation in female athletics clearly presented a direct and real threat to athletic 

opportunities for women at the school. Id.  

Like both Hogan and Hecox, the Record gives no indication that female athletes in North 

Greene have actually lost participation opportunities, scholarship opportunities, or have been 

historically burdened by transgender participation in North Greene athletics. R. at 2-18. In Hogan, 

the women’s university claimed its policy was created to compensate for past discrimination 

against women, yet the university failed to provide any evidence of past discrimination against 

women at that university. While Respondent’s alleged objectives—promoting fairness, 

compensating for lack of opportunities decades ago, and equal opportunity for women in 

athletics—is admirable, the Record similarly reflects no evidence that fairness or equal opportunity 

for North Greene female athletes has ever been significantly jeopardized by transgender 

participation. R. at 2-18. Furthermore,  Respondent’s policy was created shortly after the success 

of one transgender athlete in North Greene. R. at 5-6.  Like Hecox, Respondent’s policy 

categorically bars transgender female participation under the guise of fairness and equal 
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opportunity for female athletes in North Greene. While Respondent’s objectives are commendable, 

they exaggerate the effect one transgender female bears on past or future fairness and scholarship 

or participation opportunities. If anything, the timing of Respondent’s policy reflects a desire to 

avoid hostility and placate the majority. After hearing complaints from numerous cisgender 

athletes, Respondent quickly created a policy placating the majority. R. at 5. Like both Hogan and 

Hecox, where there was no need for safeguarding the state actors’ objectives, there is no need for 

safeguarding fairness and athletic opportunities for women in North Greene. Unlike Clarke, the 

threat to competition is not present in our case. While Clark dealt with cisgender male participation 

in women’s sports, our case deals with transgender female participation. Whereas males were 

likely a significant portion of the school’s population, transgender people represent approximately 

0.6% of high school students. R. at 13. Moreover, even fewer of that group are female, and even 

fewer participate in athletics. R. at 13. Threat to athletic opportunity or fairness is simply not 

present in our case. An opposing swimmer’s fear that she will no longer be the star swimmer, R. 

at 4-5, or that she might miss out on certain scholarship opportunities, R. at 4-5, is not evidence of 

a burden; the participation of one successful transgender female athlete in North Greene cannot be 

exaggerated.  

Furthermore, under intermediate scrutiny, Respondent’s justification “must not rely on 

overbroad generalizations” about the differences between groups. Virginia, 518 U.S. at 533. In 

Virginia, a single-sex school refused to admit women, claiming admitting women would destroy 

the school’s adversative method of education. Id. at 522. The single-sex school argued women 

were not capable, mentally or physically, of handling the military-like educational approach as 

women learned better in cooperative environments. Id. at 541. This Court applied intermediate 

scrutiny and held the policy discriminating against women violated the Equal Protection Clause. 
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Id. at 531, 558. This Court reasoned that Virginia’s policy was based largely on overly broad 

generalizations about gender. Id. at 550. Moreover, this Court noted that Virginia failed to explain 

how the school’s method of education was unsuitable for women as opposed to men. Id. The State 

failed to articulate an “exceedingly persuasive justification” for its denial of women. Id. at 534.  

Although “[p]hysical differences between men and women . . . are enduring,” and the “two 

sexes are not fungible,” physical differences between sex do not necessarily justify a 

discriminatory policy. Id. at 533. This Court has highlighted the physical differences between men 

and women when analyzing equal protection issues. Virginia, 518 U.S. at 533; see also Michael 

M. v. Superior Court, 450 U.S. 464, 469 (1981) (plurality opinion). Furthermore, several circuit 

courts have relied on Virginia’s recognition of physical differences when upholding discriminatory 

policies. Clark, 695 F.2d at 1131; see also Bauer v. Lynch, 812 F.3d 340, 350 (4th Cir. 2016). 

However, discriminatory policies based on assumptions of athletic advantage between biologically 

male and female athletes, and cisgender and transgender athletes, typically lack scientific backing. 

See Bethany Alice Jones et. al., Sport and Transgender People: A Systematic Review of the 

Literature Relating to Sport Participation and Competitive Sport Policies, 47 Sports Med. 701 

(2017). Although there are physical differences between some cisgender and transgender females, 

a recent scientific study reviewed over thirty transgender competitive sport policies and found that 

“[t]he majority of transgender competitive sport policies . . . were not evidence based.” Id. While 

policies discriminating against transgender athletes claim to be making the athletic playing field 

equal between men and women, the research justifying these policies is scarce:  

[T]here is no direct or consistent research suggesting transgender female 

individuals have an athletic advantage at any stage of their transition (e.g. cross-sex 

hormones, gender-confirming surgery) and, therefore, competitive sport policies 

that place restrictions on transgender people need to be considered and potentially 

revised. 
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Id. Although the Appendix highlights the differences in competition times between the best male 

and female swimmers in the country, this does not necessarily mean a similar situation would arise 

between transgender female athletes and cisgender female athletes in North Greene. See id. 

Moreover, because transgender participation is so rare in sports, the success of one North Greene 

transgender athlete and other transgender athletes in the area, R. at 4., does not provide concrete 

evidence that all transgender female athletes would have similar success. Like Virginia, 

Respondent’s policy generalizes that biological males are superior athletes compared to biological 

females, and thus that cisgender females are inferior to transgender females in athletic ability.  

Accordingly, like Virginia, this court should find that Respondent’s overbroad generalizations do 

not justify its discriminatory policy.    

However, even if this Court finds that physical differences translate to a competitive 

advantage for transgender female athletes, Respondent’s policy is not substantially related to its 

alleged objectives. Again, the Record gives no indication that categorically barring transgender 

females in North Greene, which constitute less than 0.6% of high school students, will lead to more 

athletic opportunity or fairness for the women of North Greene. Stated differently, the Record 

gives no indication that one transgender athlete poses a real threat to fairness and equal opportunity 

for female athletes in North Greene. Accordingly, this Court should find that Respondent’s policy 

fails intermediate scrutiny and violates the Equal Protection Clause of the Fourteenth Amendment.  

II. The NGHSAA’s policy, which infringes on Powell’s fundamental rights, 

violates the Due Process Clause of the Fourteenth Amendment. 

 

This Court should reverse the Fourteenth Circuit’s decision and find that the NGHSAA’s 

policy violates the Due Process Clause of the Fourteenth Amendment.  Under the Due Process 

Clause, no state shall “deprive any person of life, liberty, or property, without due process of law.” 

U.S. Const. amend. XIV §1. When analyzing Respondent’s policy, this Court must answer two 
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primary questions: (1) is a fundamental right being infringed; and (2) if so, does Respondent’s 

policy meet the burden of strict scrutiny.  See Carey v. Population Servs., Int’l, 431 U.S. 678, 686 

(1977); see also Sable Commc’ns of Cal., Inc. v. FCC., 492 U.S. 115, 126 (1989). Although the 

scope of fundamental rights was originally limited to those “deeply rooted in this Nation’s history 

and tradition,” “implicit in the concept of ordered liberty,” and rights including “a careful 

description of the asserted fundamental liberty interest,” Washington v Glucksberg, 521 U.S. 702, 

721 (1997), this Court recently noted that these factors are not necessary for claiming a liberty 

interest as fundamental. See Obergefell v. Hodges, 576 U.S. 644, 671 (2015). More specifically, 

courts are only required to “exercise reasoned judgment in identifying interests of the person so 

fundamental that the State must accord them its respect.” Id. at 664 (citing Poe v. Ullman, 367 

U.S. 497, 542 (1961) (Harlan, J., dissenting). This particular method “respects our history and 

learns from it without allowing the past alone to rule the present.” Obergefell, 576 U.S. at 665.  

 In this case, Respondent’s policy infringes upon Powell’s fundamental right—to identify 

as a female—encompassed within protections regarding personal autonomy. Furthermore, under 

strict scrutiny analysis, Respondent’s policy lacks a narrow tailoring by burdening Powell’s 

fundamental rights when other options are available to achieve Respondent’s alleged objections. 

Therefore, this Court should reverse the Fourteenth Circuit’s decision and find that Respondent’s 

policy violates the Due Process Clause of the Fourteenth Amendment.  

A. The NGHSAA’s policy burdens Powell’s fundamental right to identify as the 

gender she chooses. 

 

Powell’s fundamental right to identify as a female is violated by Respondent’s policy. First, 

Powell’s right to gender identity is a fundamental liberty interest within the scope of self-

autonomy. Moreover, because Respondent’s policy bars Powell from living in accordance with 

her gender identity, the policy ultimately burdens Powell’s fundamental right to identify as the 
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gender she chooses, encompassed within constitutional protections of personal autonomy. Lastly, 

the burden placed on Powell’s fundamental right takes place in a school setting, an area of 

significance for securing fundamental liberties.  

1. The fundamental right to gender identity is encompassed within protections regarding 

personal autonomy. 

 

This Court has repeatedly recognized fundamental rights within the realm of self-

autonomy. See Obergefell, 576 U.S. at 665; see also Lawrence v. Texas, 539 U.S. 558, 562 (2003). 

“The Constitution promises liberty to all within its reach, a liberty that includes certain specific 

rights that allow persons, within a lawful realm, to define and express their identity.” Obergefell, 

576 U.S. at 651–652. More specifically, “these liberties extend to certain personal choices central 

to individual dignity and autonomy.” Id. at 663. One such liberty is the right to control one’s 

destiny—“inherent in the concept of individual autonomy.” Id. at 665-66. Lastly, these personal 

choices reflecting “bodily integrity, identity, and destiny should be largely beyond the reach of the 

government.” Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 927 (1992) (Blackman, J., 

concurring). 

The Due Process Clause encompasses rights beyond those explicitly secured in the 

Constitution. Casey, 505 U.S. at 848. In Casey, this Court considered if abortion was a right 

secured by the Constitution. Id. at 834. In a split opinion, this Court reaffirmed the fundamental 

right to abortion encompassed within the realm of self-autonomy. See Id. at 834, 847, 851. This 

Court began its explanation by stating, “It is a promise of the Constitution that there is a realm of 

personal liberty which the government may not enter.” Id. at 847. This Court continued to state, 

“Neither the Bill of Rights nor the specific practices of States at the time of the adoption of the 

Fourteenth Amendment marks the outer limits of the substantive sphere of liberty which the 

Fourteenth Amendment protects.” Id. at 848. Moreover, this Court emphatically explained: 
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[M]atters . . .involving the most intimate and personal choices a person may make 

in a lifetime, choices central to personal dignity and autonomy, are central to the 

liberty protected by the Fourteenth Amendment. At the heart of liberty is the right 

to define one's own concept of existence, of meaning, of the universe, and of the 

mystery of human life. Beliefs about these matters could not define the attributes 

of personhood were they formed under compulsion of the State. 

 

Id. at 851.   

Moreover, personal autonomy is at the core of liberties secured by the Constitution. 

Lawrence, 539 U.S. at 562. In Lawrence, this Court considered the constitutionality of a law 

criminalizing certain intimate conduct by same-sex couples. Id. This Court was left to determine 

whether a liberty interest in individual decisions concerning intimate relationships was 

fundamental. Id.  While analyzing the liberty interest within the scope of self-autonomy, this Court 

held the law to be unconstitutional under the Due Process Clause of the Fourteenth Amendment. 

Id. at 562, 578-79. First, this Court reasoned that the scope of “autonomy of self . . . includes 

freedom of thought, belief, [and] expression . . . .” Id. at 562. Moreover, although Lawrence 

involved a right to self-autonomy within the home, this Court acknowledged that protections of 

self-autonomy extend beyond private settings, stating, “In our tradition the State is not omnipresent 

in the home. And there are other spheres of our lives and existence, outside the home, where the 

State should not be a dominant presence. Freedom extends beyond spatial bounds.” Id. 

 Accordingly, a transgender individual’s intimate choice of their gender identity, and the 

corresponding expression of that gender identity, is encompassed within personal autonomy 

protections secured by the Constitution. See Obergefell, 576 U.S. at 663. In Obergefell, a same-

sex couple was denied the right to marry or have their marriage lawfully performed in another 

State given full recognition. Id. at 654.  The co-plaintiffs petitioned this Court to recognize the 

same-sex marriage. Id. 666. In doing so, the plaintiffs argued prohibitions on same-sex marriage 

caused emotional harm “for the rest of time” by not allowing same-sex partners to be listed as 
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surviving spouses on their deceased partner’s death certificate, in effect rendering them “strangers 

even in death.” Id. at 658. Moreover, beyond emotional distress, plaintiffs also cited practical 

concerns such as the inability to have both partners as emergency contacts for their child and their 

marriage being de-legitimized as they traveled across state lines. Id. at 659. This Court ruled in 

favor of the plaintiffs, recognizing the couple’s choice regarding marriage as a fundamental right 

“inherent in the concept of individual autonomy.” Id. at 665.  This Court reaffirmed protections of 

intimate choices within the scope of self-autonomy, stating, “like choices concerning 

contraception, family relationships, procreation, and childrearing, all of which are protected by the 

Constitution, decisions concerning marriage are among the most intimate that an individual can 

make.” Id. at 666. Moreover, this Court reasoned that: 

Choices about marriage shape an individual's destiny. As the Supreme Judicial 

Court of Massachusetts has explained, because “it fulfils yearnings for security, 

safe haven, and connection that express our common humanity, civil marriage is an 

esteemed institution, and the decision whether and whom to marry is among life's 

momentous acts of self-definition.”  

 

Id. (quoting Goodridge v. Department of Public Health, 440 Mass. 309, 322, 798 N.E.2d 941, 955 

(2003)). This Court then explained the long-term effects of denying same-sex couples the ability 

to marry stating: 

This harm results in more than just material burdens. Same-sex couples are 

consigned to an instability many opposite-sex couples would deem intolerable in 

their own lives. As the State itself makes marriage all the more precious by the 

significance it attaches to it, exclusion from that status has the effect of teaching 

that gays and lesbians are unequal in important respects. It demeans gays and 

lesbians for the State to lock them out of a central institution of the Nation's society. 

Same-sex couples, too, may aspire to the transcendent purposes of marriage and 

seek fulfillment in its highest meaning. 

 

Id. at 670. Lastly, this Court highlighted the progression of the medical community that now 

“recognize[s] . . . sexual orientation [as] both a normal expression of human sexuality and 

immutable.” Id. at 661.   
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 The Fourteenth Circuit wrongly characterized this issue as “whether [the] [Petitioner] has 

a fundamental right to compete in athletics as a woman, rather than as a male, [Petitioner]’s 

biological sex.” R. at 11. Such a narrow characterization of Petitioner’s claims is illustrative of the 

psychological struggle she faces daily. While to the Fourteenth Circuit the issue was as simple as 

whether Petitioner could compete as her biological sex, to Petitioner this issue is foundational to 

her identity as an individual. Her petition to compete in the sport she loves, as the gender she 

identifies with, is more than simply athletics, but a cry for recognition as an equal with her 

identified peers. To bar Powell’s participation in accordance with her gender identity is to relegate 

her to a status of inferiority based only on immutable characteristics. Moreover, Powell’s 

fundamental right to identify as a female, and thus the corresponding ability to fully live in 

accordance with her gender identity by competing on a team aligned with her gender identity, are 

undoubtedly connected. 

 While the Fourteenth Circuit chose to blind itself on this issue by narrowing the scope, this 

Court has already found Petitioner’s liberty interests to be protected in previous holdings.  In 

Casey, Lawrence, and Obergefell, liberty interests within the realm of self-autonomy were deemed 

fundamental because this Court recognized their link to personal identity and the longstanding 

principal that these choices “should be largely beyond the reach of the government.” Like in Casey, 

where the petitioner asserted a violation within the realm of personal autonomy—the choice to 

have an abortion—similarly, Powell requests recognition of her right to have the autonomy to 

select her innately found identity. As this Court recognized in Casey, “the heart of liberty is the 

right to define one’s own concept of existence.” Accordingly, the holding in Casey that neither 

history nor the Bill of Rights sets the outer limits of the liberties that are protected by Fourteenth 

Amendment is both apt and pertinent as this Court considers if Powell’s liberty interests are both 
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at stake and constitutionally protected within the ever evolving bounds of the Due Process Clause. 

Again, Powell’s ability to live in accordance with her gender identity by participating on a 

women’s swim team are necessary for the full enjoyment of her fundamental right to identify as 

the gender she chooses.  This Court’s recognition of the right to self-identity, self-expression, and 

self-autonomy are hollow if the means of expressing Powell’s identity—participating on a swim 

team aligned with her gender identity—are not protected. 

 Moreover, while Casey could possibly be construed as only pertaining to a woman’s 

reproductive rights, this Court used a similar rationale nine years later in explaining Lawrence. 

Like in Lawrence where same-sex couples’ intimate activities were subjected to government 

scrutiny, here Petitioner’s very identity is being subjected to government scrutiny; personal 

identity could not be more intimate activity. However, like in Casey, this Court’s promises of 

protected liberty interests continue to ring true. Again, after nine years and two new justices, in 

Lawrence this Court reiterated “liberty presumes an autonomy of self that includes freedom of 

thought, belief, [and] expression.” 

 Indeed, the importance of this liberty interest cannot be understated. Like in Obergefell, 

where the plaintiffs suffered real, tangible harms from governmental infringements upon their right 

to autonomy, similarly here Petitioner has been subjected to psychological harm as her very being 

has been stripped away by Respondent’s policy. Though under this policy she can still compete 

with biological males, this “alternative” is but a farce. As this Court explained in Obergefell, to 

prohibit the marriage of same-sex couples is effectively a brand of inferiority. Similarly, to 

preclude Petitioner from competing with her identified gender is to permanently brand her as 

“different.” Rather than having the autonomy to be a girl competing with other girls, Petitioner is 

forced by Respondent’s policy to make a Hobson’s choice: swim as an outcast or hang up her fins 
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forever. Such a conclusion runs counter to the values of liberty and autonomy at the heart of the 

Constitution. Accordingly, this Court should find that Respondent’s policy infringes on Powell’s 

fundamental right to identify as the gender she chooses, encompassed within protections regarding 

self-autonomy. 

2. Education is an essential component to securing personal liberties. 

 

Equal education is inextricably linked to the exercising Powell’s fundamental rights 

encompassed within personal autonomy. While this Court has yet to establish a fundamental right 

to education, see San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 29–32 (1973), both this 

Court and lower courts have consistently recognized the fundamental role education plays in the 

ability of an individual to secure the liberties guaranteed to her by the Constitution. See Plyler v. 

Doe, 457 U.S. 202, 205 (1982); see also Abbott v. Burke, 575 A.2d 359 (N.J. 1990).   

In recognition of the importance of education, this Court has frequently held the 

government to a higher standard of review. In Plyler, a class action suit was filed on behalf of 

school-age undocumented children who were being denied a free public education. 457 U.S. at 

205. This Court ultimately ruled in favor of the children. Id. at 230. In explaining its reasoning, 

this Court stated that while education is not a right secured by the Constitution, “neither is it merely 

some governmental ‘benefit’ indistinguishable from other forms of social welfare legislation.” Id. 

at 221. Moreover, this Court continued to express: 

Both the importance of education in maintaining our basic institutions, and 

the lasting impact of its deprivation on the life of the child, mark the distinction. 

The “American people have always regarded education and [the] acquisition of 

knowledge as matters of supreme importance.” Meyer v. Nebraska, 262 U.S. 390, 

400 (1923). We have recognized “the public schools as a most vital civic institution 

for the preservation of a democratic system of government,” Abington Sch. Dist. v. 

Schempp, 374 U.S. 203, 230 (1963) (Brennan, J., concurring), and as the primary 

vehicle for transmitting “the values on which our society rests.” Ambach v. 

Norwick, 441 U.S. 68, 76 (1979). “[A]s . . . pointed out early in our history, ... some 

degree of education is necessary to prepare citizens to participate effectively and 
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intelligently in our open political system if we are to preserve freedom and 

independence.” Wisconsin v. Yoder, 406 U.S. 205, 221 (1972). And these historic 

“perceptions of the public schools as inculcating fundamental values necessary to 

the maintenance of a democratic political system have been confirmed by the 

observations of social scientists.” Ambach, 411 U.S. at 77. In addition, education 

provides the basic tools by which individuals might lead economically productive 

lives to the benefit of us all. In sum, education has a fundamental role in maintaining 

the fabric of our society. We cannot ignore the significant social costs borne by our 

Nation when select groups are denied the means to absorb the values and skills 

upon which our social order rests. 

 

Id. 

 Furthermore, equal education is essential to securing the fundamental right of personal 

autonomy secured by the Constitution. In Brown v. Bd. of Ed. of Topeka, 347 U.S. 483, 488 (1954), 

this Court considered the constitutionality of “separate but equal” laws, which segregated black 

and white students in public schools into separate facilities. This Court held that such segregation 

was a violation of rights secured by the Fourteenth Amendment. Id. at 493. This Court explained 

its rationale stating: 

 Today, education is perhaps the most important function of state and local 

governments. Compulsory school attendance laws and the great expenditures for 

education both demonstrate our recognition of the importance of education to our 

democratic society. It is required in the performance of our most basic public 

responsibilities, even service in the armed forces. It is the very foundation of good 

citizenship. Today it is a principal instrument in awakening the child to cultural 

values, in preparing him for later professional training, and in helping him to adjust 

normally to his environment. In these days, it is doubtful that any child may 

reasonably be expected to succeed in life if he is denied the opportunity of an 

education. Such an opportunity, where the state has undertaken to provide it, is a 

right which must be made available to all on equal terms. 

 

Id. 

 Again, the Fourteenth Circuit sidestepped the issue by narrowing Petitioner’s liberty 

interests to the participation in sports. While indeed the case in point revolves around Petitioner’s 

ability to compete as the gender she identifies with, the Circuit Court refused to consider the 

ramifications of allowing the government to strip Petitioner of her identity. 
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 In examining educational policies, this Court has consistently emphasized the importance 

of education to both individuals and society as a whole. As this Court stated in Plyler, deprivation 

of a proper education can have a lasting effect on a child. Like the undocumented children in Plyler 

were never given the right to have a proper education, here Petitioner’s ability to have an equal 

educational experience has been stripped by NGHSAA’s policy. The long-term psychological 

harms of this policy cannot be understated, not only as a deprivation of the opportunity to compete 

as her identified gender, but also the strain of coming to school daily to be reminded she is 

“different” when she can’t compete as her identified gender. Such an environment is inconducive 

to an equal education for Petitioner. 

 This very issue of being branded as “different” was one of the essential tenets of this 

Court’s holding in Brown. There, this Court noted how the separation of races permanently 

affected the ability of both black and white children to “awaken[] . . . to cultural values” and “to 

adjust normally to his environment.” Similarly, disallowing Petitioner to be identified as her true 

gender does a disservice to both her and her classmates. As this Court stated in Brown “it is 

doubtful that any child may reasonably be expected to succeed in life if he is denied the opportunity 

of an education.”  

Although the right to education is not a fundamental right, this Court has recognized a 

school’s strong connection to full enjoyment of other liberties. Accordingly, the burden on 

Powell’s fundamental right—to identify as the gender she chooses—is magnified even more 

because of the policy’s connection to the school setting.   
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B. The NGHSAA’s policy fails strict scrutiny because the policy’s restrictive 

means are not narrowly tailored to its alleged objectives. 

 

NGHSAA’s policy must be held constitutionally impermissible under strict scrutiny. 

Under strict scrutiny, the government can regulate a fundamental right only if it “promote[s] a 

compelling interest [and] . . . it chooses the least restrictive means to further the articulated 

interest.” Sable, 492 U.S. 115 at 126. 

Under strict scrutiny, when the government’s objectives could be achieved without the 

burden on a fundamental right, the regulation fails strict scrutiny. Carey, 431 U.S. at 686. In Carey, 

this Court declared unconstitutional a New York law that made it a crime to sell or distribute 

contraceptives to minors. Id. at 683. The state’s alleged objectives focused on discouraging “early 

sexual behavior.” Id. at 695. While reviewing other cases within the realm of personal autonomy, 

this Court said that the “[t]he decision whether or not to beget or bear a child is at the very heart 

of this cluster of constitutionally protected choices.” Id. at 685.  This Court ultimately held that 

strict scrutiny must be met for the government to justify a law restricting access to contraceptives. 

Id. at 686. This Court reasoned that where such a fundamental right is at issue, “regulations 

imposing a burden on it may be justified only by compelling state interests, and must be narrowly 

drawn to express only those interests.” Id. Ultimately, this Court reasoned that “there is substantial 

reason to doubt [that] limiting access to contraceptives will in fact substantially discourage early 

sexual behavior.” Id. at 695.  

 Respondent’s policy, which burdens Powell’s fundamental right to identify as the gender 

she chooses, fails the heightened standard of strict scrutiny. In Carey, this Court reasoned that the 

government’s burdensome restrictions failed strict scrutiny because of doubt that the means 

actually achieved or promoted the alleged objectives. While federal courts have recognized equal 

opportunity and fairness in athletics as laudable and important objectives, the Record highlights 
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Respondent’s lack of narrow tailoring also present in Carey.   At summary judgment, Respondent 

offered “to amend its policy to ban only transgender athletes whose physical characteristics meet 

a certain threshold such that they have an unfair advantage over female competitors.” R. at 15. 

This quickly proves that a blanket restriction burdening the fundamental rights of all transgender 

females—to identify as the gender they choose—could be achieved without such overreaching 

restrictions. Respondent’s own offer exposes the policy’s failure to meet the burden of choosing 

the “least restrictive” means required by strict scrutiny.  Accordingly, because Respondent’s policy 

fails strict scrutiny analysis, this Court should reverse the Fourteenth Circuit’s decision and find 

that the policy violates the Due Process Clause of the Fourteenth Amendment.  
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CONCLUSION 

 Under Powell’s Equal Protection claim, Respondent’s policy categorically discriminates 

against transgender female athletes. Furthermore, because transgender discrimination is a form 

of sex discrimination and discrimination against transgender individuals is inherently suspect, 

this Court should subject Respondent’s policy to intermediate scrutiny.  Because Respondent’s 

policy greatly exaggerates the threat to fairness or opportunity that less than 0.6% of the high 

school student population poses, the Respondent’s alleged objectives are in no need of 

protection.  Accordingly, the policy fails intermediate scrutiny. 

 Under Powell’s Due Process claim, Respondent’s policy prohibits Powell from 

participating in accordance with her gender identity.  Because Powell’s participation is 

seamlessly tied to her fundamental right to identify as the gender she chooses, Respondent’s 

policy violates Powell’s fundamental rights.  Accordingly, under strict scrutiny analysis, 

Respondent’s policy violates the Due Process Clause because there are alternative means to 

achieve the policy’s objectives.  Respondent’s own offer to lessen restrictions based on physical 

characteristics highlights that the alleged objectives could be achieved without such 

overburdensome restrictions.  Therefore, the policy fails strict scrutiny.  Accordingly, on both of 

Powell’s claims, this Court should reverse the Fourteenth Circuit’s decision and find that 

Respondent’s policy violates both the Equal Protection Clause and the Due Process Clause of the 

Fourteenth Amendment.   

 

  Respectfully submitted, 

          Team 15                                 

                                 Counsel for Petitioner 
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