
  

 
Docket No. 20–1254 

 
 
 

In The 
 

Supreme Court of the United States 
 

October Term, 2020 
 

 
 
 

Taylor Powell, 
 

Petitioner, 
 

v. 
 
 

North Greene High School Athletic Association, 
 

Respondent. 
 

 
 

On Writ of Certiorari to the United States 
 

Court of Appeals for the Fourteenth Circuit 
 
 
 

BRIEF FOR PETITIONER 
 
           
 
 

Attorneys for Petitioner 
September 28, 2020 

 
 

 
Team 16 



  i 

QUESTIONS PRESENTED 

I. Does a high school athletic association’s policy¾enacted to ensure equal 
competition in women’s sports¾violate the Equal Protection Clause when it 
prohibits transgender females from competing on women’s athletic teams, even 
though they account for less than one percent of the student population and have 
no significant athletic advantage over cisgender females? 

 

II. Does the same high school athletic association’s policy violate the Due Process 
Clause of the Fourteenth Amendment by denying transgender women the liberty 
of expressing their gender identity and causing substantial mental and physical 
harm, when other viable alternatives exist that are more inclusive? 
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OPINIONS BELOW 

 The memorandum opinion of the United States District Court for the Eastern District 

of North Greene is unreported but is available at Powell v. North Greene State High Sch. 

Athletic Ass’n, 2020 WL 12345 (E.D.N.G. 2020). The decision of the United States Court 

of Appeals for the Fourteenth Circuit is unreported and set out in the record. (R. at 2–18.) 

CONSTITUTIONAL PROVISIONS 

 The Fourteenth Amendment to the United States Constitution is relevant to this case 

and is reprinted in Appendix A. 
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STATEMENT OF THE CASE 

Factual Background 

The Birth Certificate. Petitioner Taylor Powell encountered her first challenge much 

earlier than most¾when she was born biologically male. (R. at 4.) Throughout her 

childhood, she could never fully accept the male identity, though her peers did not share in 

her ongoing struggle. (R. at 4.) In her early years, she often suppressed this continuing 

internal conflict to focus on excelling at what she loved most: swimming. (R. at 4.) However, 

the feelings of euphoria from her swimming success were pushed aside at puberty, as her 

hormone levels began to rise, signaling the beginning stages of biological maturation. (R. at 

4.) 

The Transition. As puberty began, Powell started experiencing debilitating levels of 

distress, which led her to numerous therapists who conducted a myriad of evaluations. (R. 

at 4.) These professionals diagnosed Powell with gender dysphoria; a common condition in 

transgender individuals which manifests as “persistent and clinically significant distress 

caused by the incongruence between their gender identity and the sex assigned to them at 

birth.” (R. at 4.) Gender identity is one’s internal sense of his or her gender¾whether it be 

male, female, neither, or both. 1 The most effective treatment for gender dysphoria is for the 

transgender individual to “live in accordance with [his or her] gender identity.” (R. at 4.)  

 
1 Bryanna A. Jenkins, Note, Birth Certificate with a Benefit: Using LGBTQ Jurisprudence 
to Make the Argument for a Transgender Person’s Constitutional Right to Amended Identity 
Documents, 22 CUNY L. Rev. 78, 81 (2019) (quoting LGBTQ+ Definitions, Trans Student 
Educ. Resources, https://perma.cc/QZ4Q-MWHQ). 
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Powell soon began to identify as transgender and embrace her gender identity as a 

female. (R. at 4.) In order to fulfil her treatment plan¾to live in accordance with her gender 

identity¾she informed her high school that she was in the process of transitioning from 

male to female and requested to be considered a female student for all purposes¾including 

for the school’s swim team. (R. at 4.) Moved by Powell’s enthusiasm and armed with 

knowledge of how beneficial it is for transgender students to compete on athletic teams 

consistent with their gender identity, the school agreed to allow Powell to try out for the 

women’s swim team. (R. at 4.) Powell made the swim team and she became only the second 

transgender athlete to compete on a women’s athletic team in the entire history of the State 

of North Greene. (R. at 14.)  

Powell quickly began to excel in her high school swim meets, even qualifying for 

the state championships her junior year after beating her competitors by several seconds at 

the final meet of the season. (R. at 5.) Although she dominated in the local swim meets, 

Powell was not smashing records and sweeping the podium at the national level¾despite 

her hard work, she was not even a nationally ranked female swimmer. (R. at 20.) 

Notwithstanding the fact that her success was merely regional, local swimmers, parents, and 

coaches began to question her achievements. (R. at 5.) 

The Complaints. Following the conclusion of the women’s swim season, Powell’s 

own teammates and neighbors launched a formal complaint with the North Greene High 

School Athletic Association (the “Athletic Association”). (R. at 5.) Their qualms were 

premised on the belief that allowing transgender females to compete against biological 
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(cisgender) females would undermine “the progress made with regard to opportunities for 

female athletes over the past several decades.” (R. at 5.) The Athletic Association 

surrendered to the insensitive complaints by adopting the Fair Opportunity for Women 

Athletes policy (the “Policy”). (R. at 5.)  

The Policy. The unfounded rationale behind the Policy was that inherent, 

physiological differences between biological males and females result in different athletic 

capabilities that would put cisgender women at an unfair competitive disadvantage. (R. at 

5.) The Policy provided that “[a]thletic teams or sports designated for females, women, or 

girls shall not be open to students who are biologically male.” (R. at 5.) Consequently, the 

school informed Powell that she would no longer be eligible to compete on the women’s 

swim team. (R. at 6.) 

Procedural History 

Eastern District of North Greene. Powell filed suit against the Athletic Association 

in the United States District Court for the Eastern District of North Greene, challenging the 

constitutionality of the Policy. Powell v. North Greene State High Sch. Athletic Ass’n, 2020 

WL 12345, at *6 (E.D.N.G. 2020). She sought declaratory and injunctive relief on the 

grounds that the policy violated the Equal Protection and Due Process Clauses of the 

Fourteenth Amendment. Id. Under the equal protection challenge, the court applied 

intermediate scrutiny on the basis that transgender individuals constitute a quasi-suspect 

class, and ultimately concluded the Policy could not withstand intermediate scrutiny. Id. 

Under the due process challenge, the court applied strict scrutiny on the grounds that Powell 



  6 

possessed a fundamental right to liberty and privacy, and similarly concluded that the Policy 

did not survive the due process analysis. Id. at *16–17. Accordingly, the court granted 

Powell’s motion for summary judgment, denied the Athletic Association’s motion for 

summary judgment, and issued a permanent injunction barring enforcement of the Policy. 

Id. at *6.  

Fourteenth Circuit. The Athletic Association timely appealed the district court’s 

decision. (R. at 6.) On appeal, the United States Court of Appeals for the Fourteenth 

Circuit¾using rational-basis review for both the equal protection and the due process 

challenges¾reversed the district court’s decision and determined that summary judgment 

should have been granted in the Athletic Association’s favor because the Policy withstood 

rational-basis review. (R. at 12.) 

SUMMARY OF THE ARGUMENT 

Equal Protection: Quasi-Suspect Classes and Intermediate Scrutiny. Earlier this 

year, the Court unequivocally recognized that it is impossible to discriminate against 

transgender individuals without discriminating based on sex. Gender is a quasi-suspect 

classification so, in the context of an equal protection analysis, any state action that 

discriminates against transgender individuals is subject to intermediate scrutiny. While the 

classification may be permitted if the state can prove the discrimination serves an important 

governmental objective, overbroad generalizations about gender will not suffice. Here, the 

Athletic Association’s justification is grounded in the alleged unfair competitive advantage 

that transgender women have over cisgender women, though this assertion is devoid of merit 
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and insignificant in no-contact sports. Additionally, the population of transgender women is 

so small that prohibiting their participation in women’s sports would merely create a ripple, 

rather than the sizable splash that intermediate scrutiny requires to justify the discrimination. 

Accordingly, the Athletic Association’s Policy prohibiting transgender females from 

competing on women’s athletic teams violates the Equal Protection Clause. 

 Due Process: Expression of Gender Identity and Strict Scrutiny. In recent years, 

the Court has adopted a new method of determining whether a right is regarded as 

fundamental under the Due Process Clause; taking into consideration the nation’s current 

societal standards and norms. This shift is illustrated in the Court’s determination that due 

process protects the liberty to define and express one’s own gender identity. When state 

action infringes upon a fundamental right, the Court should apply strict scrutiny. Denying 

transgender individuals the right to express their gender identity can cause detrimental harm 

to their mental and physical health. Moreover, if the Athletic Association refrained from 

enforcing the Policy, cisgender females would not be disadvantaged in any way. 

Nevertheless, under strict scrutiny, a discriminatory policy may still be upheld if it is the 

only means to achieve the governmental objective. Here, however, the Athletic Association 

failed to consider any alternative interscholastic athletic systems that would not burden 

transgender students to the extent the present Policy does. As a result, the Athletic 

Association’s Policy prohibiting transgender females from competing in accordance with 

their gender identity violates the Due Process Clause of the Fourteenth Amendment. 
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STANDARD OF REVIEW 

The parties do not dispute the proper standard of review this Court should utilize 

when considering this appeal. (R. at 7.) This Court should review the district court’s findings 

of fact for clear error, and the district court’s conclusions of law de novo. Estate of Brennan 

ex rel. Britton v. Church of Scientology Flag Serv. Org., Inc., 645 F.3d 1267, 1272 (11th Cir. 

2011).  

Summary judgment is only appropriate when “no genuine dispute as to any material 

fact” exists, and “the movant is entitled to judgment as a matter of law.” Ret. Comm. of DAK 

Ams., LLC v. Brewer, 867 F.3d 471, 479 (4th Cir. 2017) (quoting Fed. R. Civ. P. 56(a)). This 

Court should review both a grant or denial of summary judgment without any deference to 

the lower courts’ decisions. Eastman Kodak Co. v. Image Tech. Servs., 504 U.S. 451, 465 

n.10 (1992). When reviewing summary judgment, this Court should construe all facts and 

draw all reasonable inferences in favor of the non-moving party. See Holly v. Clairson 

Indus., LLC, 492 F.3d 1247, 1255 (11th Cir. 2007). When both parties file cross-motions for 

summary judgment, as is the case here, all reasonable inferences are drawn in favor of the 

party against whom the motion was granted: in this case, Taylor Powell. Gill v. Sholz, 962 

F.3d 360, 363 (7th Cir. 2020). The initial burden is on the Athletic Association to 

demonstrate the absence of any genuine issue of fact regarding the claims set forth herein. 

Hughley v. State, 15 N.E.3d 1000, 1003 (Ind. 2014).  
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ARGUMENT 

I. This Court should reverse the Fourteenth Circuit’s judgment because the Athletic 
Association’s Policy violates the Equal Protection Clause by unjustifiably 
discriminating against transgender female athletes 

 
The Equal Protection Clause ensures that a state2 cannot “deny to any person within 

its jurisdiction the equal protection of the laws.” U.S. Const. amend. XIV, § 1. This Clause 

is the basis for the notion “that all persons similarly situated should be treated alike.” City of 

Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 439 (1985). Equal protection requirements 

limit state actions that hinder constitutionally guaranteed rights, such as equality in 

treatment. Obergefell v. Hodges, 576 U.S. 644, 672 (2015). A state may not use mere 

assumptions about the nature of females to deny women a benefit provided by the state. Reed 

v. Reed, 404 U.S. 71, 76 (1971). Equal protection analysis consists of three questions: “(1) 

what are the law’s classifications, (2) what is the appropriate level of scrutiny, and (3) does 

the government action meet the level of scrutiny?” Carter v. Gregoire, 672 F. Supp. 2d 1146, 

1159 (W.D. Wash. 2009), aff’d sub nom. Carter ex rel. Stewart v. Gregoire, 362 Fed. Appx. 

743 (9th Cir. 2010). Powell asserts an equal protection violation on the grounds “that the 

[Athletic Association’s] Policy discriminates on the basis of transgender status by 

categorically barring transgender students from participating in women’s sports.” (R. at 7.)  

 
2 The Equal Protection Clause “applies only to action by state government or officials and 
those significantly involved with them.” Adickes v. S. H. Kress & Co., 398 U.S. 144, 189 
(1970) (Brennan, J., concurring). It is undisputed in this case that the North Greene High 
School Athletic Association is a state actor and its policies are subject to challenges under 
the Fourteenth Amendment. 
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It is well established that participation in interscholastic athletic teams is not a 

constitutionally recognized fundamental right. See, e.g., Walsh v. Louisiana High Sch. 

Athletic Ass’n, 616 F.2d 152, 159–60 (5th Cir. 1980) (explaining that a student’s interest in 

competing on interscholastic sports teams “amounts to a mere expectation rather than a 

constitutionally protected claim of entitlement”). Powell is not arguing to the 

contrary¾Powell is instead disputing the Fourteenth Circuit’s conclusion that transgender 

individuals are not a suspect class.  

A. The Fourteenth Circuit erred in applying rational-basis review because the 
transgender community is a quasi-suspect class 

 
On appeal, the Fourteenth Circuit determined that only rational-basis review applied 

to the Policy. (R. at 8.) In arriving at this conclusion, the Fourteenth Circuit failed to 

categorize transgender individuals as members of a ‘suspect’ class, referencing case law 

primarily from state district courts that are, on average, one decade old. (R. at 8.) The court 

relied on Supreme Court case law3 dictating that “equal protection is not a license for courts 

to judge the wisdom, fairness, or logic of government choices.” (R. at 9.) However, when 

these government choices intrude into social and economic policy and affect suspect classes 

of people or fundamental rights, heightened scrutiny must be applied. See F.C.C. v. Beach 

Commc’ns, Inc., 508 U.S. 307, 313 (1993); see also Hecox v. Little, 1:20-CV-00184-DCN, 

2020 WL 4760138, at *25 (D. Idaho Aug. 17, 2020). 

 

 
3 The Fourteenth Circuit did not provide a citation to any specific case. 
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1. It is impossible to discriminate against transgender individuals without 
implicating sex as a premise for the inequitable treatment 

 
The Fourteenth Circuit’s conclusion that transgender individuals are not a suspect 

class is inconsistent with modern courts’ decisions. Many lower courts have concluded that 

transgender individuals are a quasi-suspect class and thus, any statute, regulation, or policy 

discriminating against them must withstand intermediate scrutiny to survive. See Smith v. 

City of Salem, Ohio, 378 F.3d 566, 575 (6th Cir. 2004) (holding sex stereotyping based on 

an individual’s gender nonconforming behavior is impermissible discrimination); see also 

Karnoski v. Trump, 926 F.3d 1180, 1201 (9th Cir. 2019) (concluding intermediate scrutiny 

applies for any laws or policies that treat transgender individuals in a less favorable way than 

it treats others). Additionally, the Supreme Court, in the context of Title VII, has recognized 

that “it is impossible to discriminate against a person for being . . . transgender without 

discriminating against that individual based on sex.” Bostock v. Clayton Cnty., Ga., 140 S. 

Ct. 1731, 1741 (2020).  

A party can show discrimination by comparing the state actor’s treatment of them, 

as a member of a certain population, to its treatment of others who are similarly situated. 

Adams, by & through Kasper v. Sch. Bd. of St. Johns Cnty., 968 F.3d 1286, 1306 (11th Cir. 

2020). The Policy not only treats transgender women differently¾it treats them 

unfavorably. The Athletic Association’s Policy in no way affects cisgender women¾who 

also identify as female¾because they still retain the ability to compete on women’s teams. 

As a result, the Policy undoubtedly discriminates on the basis of sex because transgender 
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women are treated differently than cisgender women. The Policy forces transgender students 

to either compete amongst men or to simply forgo participation in athletics altogether.  

2. State actions that discriminate on the basis of sex are subject to intermediate 
scrutiny 

 
The Athletic Association’s Policy is facially neutral but discriminatory in 

purpose¾as it effects only transgender women’s ability to participate on athletic teams 

aligning with their gender identity. (R. at 5.) The fact that the Policy does not expressly name 

transgender females as the affected demographic is immaterial. See Hecox, 2020 WL 

4760138, at *27 (noting that despite the statute’s absence of the term “transgender,” it does 

“not overcome the inescapable conclusion that the Act discriminates on the basis of 

transgender status”). Policies that discriminate on the basis of sex, a quasi-suspect class, are 

subject to intermediate (heightened) scrutiny. Craig v. Boren, 429 U.S. 190, 197 (1976); 

United States v. Virginia, 518 U.S. 515, 533 (1996). 

To withstand intermediate scrutiny, classification by sex “must serve important 

governmental objectives and must be substantially related to achievement of those 

objectives.” Craig, 429 U.S. at 197. In explaining these objectives, the Athletic Association 

must provide an “exceedingly persuasive justification” for its classification. Virginia, 518 

U.S. at 534. The purpose of this heightened burden is to eliminate discrimination on the basis 

of gender stereotypes. Glenn v. Brumby, 663 F.3d 1312, 1319 (11th Cir. 2011). 

Discrimination based on gender stereotypes is impermissible and will result in a violation of 

the Equal Protection Clause. Mississippi Univ. for Women v. Hogan, 458 U.S. 718, 724–25 

(1982).  
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Accordingly, the Policy warrants intermediate scrutiny because it categorically 

discriminates on the basis of transgender status¾which is inherently grounded in sex. Craig, 

429 U.S. at 197; Virginia, 518 U.S. at 533. The Athletic Association’s Policy prohibits 

Powell from competing on women’s athletic teams, despite the fact that she identifies as 

female.  

B. The Athletic Association’s justification for adopting the Policy is based upon 
meritless stereotypes and uneducated assumptions 

 
The Athletic Association maintains that its purpose for enacting the Policy is because 

“inherent, physiological differences between males and females result in different athletic 

capabilities” and that to “allow biological males to compete against women would put 

women at an unfair competitive disadvantage.” (R. at 5.) Additionally, the Policy was 

adopted to preserve the advancements that women have made in the athletic community over 

the past several decades. (R. at 5.) 

1. Transgender females do not have an unfair competitive advantage in 
interscholastic athletics 

 
The Athletic Association is adamant that all transgender females possess superior 

athletic capabilities that endanger fairness in competitive sports. (R. at 5.) This is a heavy 

assertion to make without providing any support. Here, in fact, the national high school swim 

rankings contradict the very argument on which the Athletic Association so fervently relies. 

(R. at 20.) These rankings display the top ten male and female swimmers in two different 

races: the individual medley and the butterfly. (R. at 20.) The butterfly is undoubtedly one 

of Powell’s best races. (R. at 4.) If the Athletic Association’s justification for the Policy is 
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that transgender females have an advantage over cisgender females, Powell certainly should 

have appeared at the top of the girl’s rankings. However, Powell is not nationally ranked in 

either race, despite the fact that one of her best races is the butterfly. (R. at 20.) Powell, a 

transgender female, clearly did not possess this “unfair competitive advantage” over all of 

the other cisgender females that topped these rankings. (R. at 21.) 

So why then, does the Athletic Association rely on an argument that is not even 

substantially supported by the rankings reflecting swimmers’ athletic capabilities? The 

Athletic Association merely relied upon unfounded assumptions and stereotypes about 

transgender athletes. The National Collegiate Athletic Association recognizes three common 

assumptions: that transgender women are not ‘real’ women; that transgender women have 

an unfair advantage over cisgender women; and that men will pretend to be transgender to 

compete on a women’s team to increase their chances of winning. Pat Griffin et al., NCAA 

Inclusion of Transgender Student-Athletes, Nat’l Collegiate Athletic Ass’n 7 (2011), 

https://www.ncaa.org/sites/default/files/Transgender_Handbook_2011_Final.pdf (last vis-

ited Sept. 13, 2020). In this case, the Athletic Association relies only on the second 

assumption, so the others need not be addressed at this time. 

The Athletic Association believes that transgender women have an unfair advantage 

over non-transgender women. There are several issues with this justification for 

discrimination. First, this sweeping generalization fails to account for when in time the 

transgender individual decided to medically transition. Id. When transgender girls transition 

early and do not experience male puberty, there are significantly less equity concerns with 
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their participation in athletics, as they never experienced the hormonal shift and bodily 

changes accompanying male puberty. Id.; see also Fortin v. Darlington Little League, Inc., 

514 F.2d 344, 350 (1st Cir. 1975) (permitting girls to play on a boy’s little league baseball 

team in the 8–10 age group because girls and boys have similar physical characteristics and 

builds at that age). 

Second, this argument assumes that all transgender women are significantly taller 

and have a greater muscle mass than their cisgender female counterparts. Griffin, supra, at 

7. This methodology of thinking completely disregards the natural variation in physical size 

and athletic capabilities of both males and females. Griffin, supra, at 7. It certainly is not 

true that all women are smaller and weaker than all men. Further, the characteristics one 

sport considers a competitive advantage, another sport may not. Griffin, supra, at 7 n.4. For 

example, in soccer, the favored characteristics are speed and endurance; but in weightlifting, 

the favored characteristics are strength and power. Additionally, the Athletic Association 

fails to take into account that in activities requiring physical strength, technique may be just 

as important as physical capability, but “[t]echnique is hardly a function of sex.” Weeks v. 

S. Bell. Tel. & Tel. Co., 408 F.2d 228, 236 (5th Cir. 1969). This argument merely 

overgeneralizes the physical capabilities of each sex, which significantly impairs its 

credibility. 

Finally, scientific research has shown that any strength or endurance advantage that 

a transgender female has from her prior testosterone levels largely dissipates after 

approximately one year of hormone therapy¾whether that be estrogen or testosterone-
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suppression therapy. Griffin, supra, at 8. The assumption that transgender women have any 

significant performance advantage over cisgender females after transitioning is simply not 

supported by medical evidence. Griffin, supra, at 8. Moreover, because athletes’ physical 

ability to play on interscholastic teams is determined on the basis of tryouts, there is no 

plausible reason to use sex as a measure for physical ability. Yellow Springs Exempted Vill. 

Sch. Dist. Bd. of Educ. v. Ohio High Sch. Athletic Ass’n, 647 F.2d 651, 664 (6th Cir. 1981) 

(Jones, J., concurring). 

As a result, the Athletic Association’s justification for adopting the discriminatory 

Policy¾that transgender females have an unfair competitive advantage¾is not exceedingly 

persuasive by any means. Not only is the reasoning flawed, but the justification is entirely 

premised on stereotypes about the physicality of each sex. The Athletic Association may not 

rely on overbroad generalizations about gender. See Schlesinger v. Ballard, 419 U.S. 498, 

506–07 (1975); see also Cleburne, 473 U.S. at 441 (treating sexes differently “very likely 

reflect[s] outmoded notions of the relative capabilities of men and women”). Policies that 

discriminate solely upon gender stereotypes do not withstand strict scrutiny. J.E.B. v. 

Alabama ex rel. T.B., 511 U.S. 127, 143 (1994). The Athletic Association’s justification for 

adopting its Policy is anchored in incorrect gender stereotypes; therefore, the Court should 

strike down the Policy as a violation of the Equal Protection Clause. 

2. No-contact sports eliminate any safety concerns related to the unfair 
competitive advantage theory 

 
Though the unfair competitive advantage theory is meritless and unpersuasive, 

Powell recognizes a legitimate governmental interest exists in protecting the health and 
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safety of student-athletes, and she understands the Policy may be construed to not only 

protect other athletes from losing¾as addressed in the previous section¾but also to protect 

them from getting injured. Hill v. Nat’l Collegiate Athletic Ass’n, 7 Cal. 4th 1, 9 (1994); 

Thomas v. Greencastle Cmty. Sch. Corp., 603 N.E.2d 190, 192 (Ind. Ct. App. 1992). As a 

result, courts may permit differential treatment in certain sports if sufficient evidence reveals 

significant physical differences that could cause harm to physically inferior athletes. Lafler 

v. Athletic Bd. of Control, 536 F. Supp. 104, 106 (W.D. Mich. 1982). However, courts should 

not permit differential treatment when the discriminating party presents only unsupported 

generalizations regarding the relative athletic abilities of males and females. Yellow Springs, 

647 F.2d at 657; Brenden v. Indep. Sch. Dist. 742, 477 F.2d 1292, 1300-01 (8th Cir. 1973). 

Consequently, excluding students “from participation in particular sports for their own 

‘safety’ does not pass constitutional muster.” Haffer v. Temple Univ. of the Commonwealth 

Sys. Of Higher Educ., 678 F. Supp. 517, 524 (E.D. Pa. 1987). 

While some courts have denied male participation on female athletic teams for this 

very reason, see, e.g., Kleczek v. Rhode Island Interscholastic League, Inc., 612 A.2d 734, 

739 (R.I. 1992), others have refused to recognize that such a hazard exists, vehemently 

opposing sex discrimination based on safety concerns. Hoover v. Meiklejohn, 430 F. Supp. 

164, 169 (D. Colo. 1977) (“Any notion that young women are so inherently weak, delicate 

or physically inadequate that the state must protect them from the folly of participation in 

vigorous athletics is a cultural anachronism unrelated to reality”). Moreover, in cases 

involving no-contact sports, courts are even more likely to turn down safety arguments. 
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D.M., by Bao Xiong v. Minnesota State High Sch. League, 917 F.3d 994, 1003 (8th Cir. 

2019). In Bao Xiong, the court determined that boys could compete on the school’s 

competitive dance team¾which was comprised of all girls¾because there were no safety 

hazards. Id. The same is true in this case, as swimming is a no-contact sport. Because athletes 

on the swim team are unlikely to come into any form of contact with one another while 

competing or practicing, injury is not an imminent concern that would justify discriminating 

against transgender women.  

C. If this Court determines that the Athletic Association has advanced an 
exceedingly persuasive justification for the Policy, the desired effects, if any, 
would be negligible 

 
Should the Court conclude that the Athletic Association’s reasoning for enacting the 

Policy meets the threshold of “exceedingly persuasive,” the Athletic Association must also 

show that its objectives and the resulting discrimination are “substantially related to the 

achievement of those objectives.” Virginia, 518 U.S. at 533 (quoting Wengler v. Druggists 

Mut. Ins. Co., 446 U.S. 142, 150 (1980)). In limited circumstances, gender-based 

classifications favoring one sex can be justified if they are designed to remedy past 

discrimination. Mississippi Univ., 458 U.S. at 728. This could include circumstances when 

the classification “intentionally and directly assists members of the sex that is 

disproportionately burdened.” Schlesinger, 419 U.S. at 495.  However, for the 

discriminatory classification to prevail, “members of the gender benefitted by the 

classification [must] actually suffer a disadvantage related to the classification.” Mississippi 

Univ., 458 U.S. at 728 (emphasis added). Accordingly, a categorical ban on transgender 
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women’s ability to participate on women’s teams must actually confer a benefit on biological 

females to withstand intermediate scrutiny. 

In Bao Xiong, the athletics league opposed boys competing on the girls dance team, 

arguing that because girls were historically underrepresented in athletics, boys should not be 

allowed to join the girls team because the league had an interest in redressing past 

discrimination in athletics. 917 F.3d at 1001. The court dismissed this argument on the 

grounds that even if a population was historically underrepresented, if the 

underrepresentation has been corrected over time, there is no justification for urging 

discrimination in modern day. Id. at 1002. The same is true here. 

The Athletic Association has not advanced any evidence to show that females are 

underrepresented in North Greene High School’s athletic program, nor that transgender 

females’ participation on women’s teams affects fairness in any way. Further, the 

transgender population is incredibly small¾it accounts for approximately 0.6% of the entire 

population of high school students nationwide. Grimm v. Gloucester Cnty. Sch. Bd., No. 19–

1952, 2020 WL 5034430, at *2 (4th Cir. Aug. 26, 2020), as amended (Aug. 28, 2020). It 

would follow then, that only about 0.3% of high school students are transgender females, 

and likely far fewer actually compete in sports. This is perfectly illustrated in the State of 

North Greene, as Powell is only the second transgender athlete in the history of the State to 

have competed on a women’s athletic team. (R. at 14.) 

Because “relatively few adolescents identify as trans, there is no reason to think that 

trans girls will take substantial athletic opportunities away from cis[gender] girls.” Michael 
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J. Lenzi, The Trans Athlete Dilemma: A Constitutional Analysis of High School Transgender 

Student-Athlete Policies, 67 Am. U. L. Rev. 841, 882 (2018). Implementation of the Policy 

would essentially serve no purpose; as the population of transgender female athletes is so 

small that the desired effect of “leveling the playing field” would go entirely unrecognized. 

Ultimately, the Policy serves only as a means to punish transgender athletes for their gender 

nonconformity, rather than to resolve the alleged unfair competitive advantage. See 

Whitaker, by Whitaker v. Kenosha Unified Sch. Dist. No. 1 Bd. of Educ., 858 F.3d 1034, 

1049 (7th Cir. 2017). As a result of the negligible effects, the discrimination fails to further 

the Athletic Association’s interest in implementing the Policy, resulting in a violation of the 

Equal Protection Clause. Therefore, this Court should reverse the Fourteenth Circuit’s 

decision to grant summary judgment in favor of the Athletic Association on the grounds that 

the Policy violates the Equal Protection Clause. 

II.   This Court should reverse the Fourteenth Circuit’s judgment because the Athletic 
Association’s Policy violates the Due Process Clause by infringing upon 
transgender women’s right to compete on sports teams consistent with their 
gender identity 

 
The Due Process Clause of the Fourteenth Amendment provides that no state shall 

“deprive any person of life, liberty, or property, without due process of law.” U.S. Const. 

amend. XIV, § 1. The Due Process Clause contains both a procedural and a substantive 

component. Planned Parenthood of Se. Pennsylvania v. Casey, 505 U.S. 833, 846 (1992). 

The procedural component concerns the various procedures through which a state may 

deprive people of certain guaranteed liberties, while the substantive component controls 
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certain government actions that deprive citizens of rights, regardless of the procedures in 

place to implement the actions. Id. Only substantive due process is implicated in this action.  

Substantive due process protects most of the rights enumerated in the Bill of Rights, 

Duncan v. Louisiana, 391 U.S. 145, 147–49 (1968), though over the years, courts have also 

recognized additional fundamental liberties protected by the Due Process Clause¾most 

notably those centered around individual dignity and autonomy. See, e.g., Eisenstadt v. 

Baird, 405 U.S. 438, 453 (1972) (establishing the right of unmarried individuals to obtain 

contraceptives on the same basis as married couples); see also Griswold v. Connecticut, 381 

U.S. 479, 484–86 (1965) (ruling the liberty of married couples to purchase and use 

contraceptives without intervention of the government is protected by the Constitution). This 

is crucial to the framers’ belief that “there is a realm of personal liberty which the 

government may not enter.” Planned Parenthood, 505 U.S. at 847. The “right to liberty 

under the Due Process Clause gives [people] the full right to engage in their conduct without 

intervention of the government.” Lawrence v. Texas, 539 U.S. 558, 578 (2003). Accordingly, 

the purpose of the Due Process Clause is to protect “against executive usurpation and 

tyranny” and to act as a “bulwark[] against arbitrary legislation.” Hurtado v. California, 110 

U.S. 516, 532 (1884).  

A. The Fourteenth Circuit erred in applying rational-basis review because the 
Policy violates a fundamental right 

 
On appeal, the Fourteenth Circuit applied rational-basis review in its due process 

analysis of the Policy. (R. at 12.) The court insisted that the issue was not whether Powell 

has a fundamental right to choose her gender identity, but whether Powell has a fundamental 
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right to compete in athletics as a woman. (R. at 12.) However, these questions are not 

mutually exclusive; to consider the issue of whether Powell has a right to compete on female 

athletic teams, the Court must also consider whether Powell has a right to express her gender 

identity. Ultimately, the Fourteenth Circuit concluded that Powell did not have a 

fundamental right to compete in athletics as a woman because that right is not “rooted in the 

history, traditions, and conscience of our society.” (R. at 12.) This narrow interpretation of 

the Due Process Clause’s coverage resulted in the court erroneously subjecting the Policy to 

only rational-basis review. (R. at 12.) 

1. This Court employs a wide lens when determining whether a right should 
be characterized as fundamental 

 
When considering a substantive due process claim, courts begin their analysis by 

determining whether a fundamental right to life, liberty, or property has been violated. See 

Leebaert v. Harrington, 332 F.3d 134, 140 (2d Cir. 2003). The Fourteenth Circuit relied on 

the Supreme Court’s guidance in Michael H.,4 where it explained that the Due Process 

Clause protects only those rights “so rooted in the traditions and conscience of our people as 

to be ranked as fundamental.” Michael H. v. Gerald D., 491 U.S. 110, 122 (1989) (plurality 

opinion). While this may have been the Court’s analysis in 1989, the Court has shifted its 

 
4 The Fourteenth Circuit relies on Michael H. as an explanation for the scope of the Due 
Process Clause. (R. at 11.) This precedent is simply incomparable to the case at hand. 
Michael H. centers around the parental rights of the biological father to a child whose mother 
was married to another man. 491 U.S. at 113–16. The Court focused heavily on the state 
interest in promoting “peace and tranquility” in families affected by adulterous 
relationships¾a completely irrelevant matter in the present dispute. Id. at 125. 
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stance in the last thirty years and has begun taking a much broader approach in applying the 

Due Process Clause¾a change the Fourteenth Circuit failed to recognize in its analysis.  

The Court has expanded the liberties protected under the Due Process Clause to cover 

not only those which are enumerated in the Bill of Rights, see Duncan, 391 U.S. at 147–49, 

but also certain personal choices that are central to individual dignity and 

autonomy¾including those choices that define personal identity and beliefs. See Obergefell, 

576 U.S. at 663. Justice Harlan previously noted that the scope of liberty guaranteed by the 

Due Process Clause “is a rational continuum which, broadly speaking, includes a freedom 

from all substantial arbitrary impositions and purposeless restraints.” Planned Parenthood, 

505 U.S. at 848–49 (citing Poe v. Ullman, 367 U.S. 497, 543 (1961)).  

The Court also explained that the phrase, “so rooted in the [history and] traditions,” 

does not limit the scope of the Fourteenth Amendment to only the Bill of Rights and those 

specific cultural practices at the beginning of our nation¾which reinforces the Court’s 

continued expansion of the list of liberties afforded protection under the Due Process Clause. 

Id. at 848. History and tradition may guide the determination of whether a right is regarded 

as fundamental “but [they] do not set its outer boundaries.” Obergefell, 576 U.S. at 664 

(citing Lawrence, 539 U.S. at 572). When courts adjudicate substantive due process claims 

and interpret the Constitution, they must exercise reasoned judgment. Planned Parenthood, 

505 U.S. at 849. The modern methodology for due process analysis “respects our history and 

learns from it without allowing the past alone to rule the present.” Obergefell, 576 U.S. at 

664 (emphasis added).   
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2. This Court has expressly recognized that the Due Process Clause protects 
the right of individuals to define and express their identity 

 
The Court first recognized the fundamental right to define personal identity and 

beliefs in Griswold. 381 U.S. at 484–86 (holding a Connecticut law forbidding use of 

contraceptives intrudes upon the right of marital privacy). In the last several decades, the 

Court has extended this liberty commonly found in abortion cases to sexual identity cases as 

well. See Lawrence, 539 U.S. at 562 (deciding that same-sex intimacy is protected by the 

Fourteenth Amendment). Further, in the momentous Obergefell decision legalizing same-

sex marriage, Justice Kennedy began the majority opinion by stating: “The Constitution 

promises liberty to all within its reach, a liberty that includes certain specific rights that allow 

persons . . . to define and express their identity.” 576 U.S. at 651–52. Even though 

historically, America has criminalized homosexuality and oppressed gay individuals. See 

Lawrence, 539 U.S. at 594–98 (Scalia, J., dissenting). Obergefell demonstrates the Court’s 

shift to viewing fundamental rights through a wider lens. 576 U.S. at 651–52. 

Obergefell determined that choosing one’s spouse is an identity-defining act. Id. at 

667. In doing so, the Court indirectly recognized that representing and expressing one’s 

gender is inherently identity-defining. Brian T. Ruocco, Our Antitotalitarian Constitution 

and the Right to Identify, 165 U. Pa. L. Rev. 193, 214 (2016). Gender is central to our 

personal identity and interpersonal interactions. Id. Gender affects the pronouns we use to 

refer to people and can even alter the way we behave around others. Id.  

It follows then, that even if a transgender individual has not historically been able to 

define and express his or her gender identity in the United States, public opinions and courts’ 
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analyses can shift to recognize that right as fundamental. “It is a short line indeed to connect 

the Court’s holdings regarding identity, dignity, and personal autonomy for [lesbian, gay, 

and bisexual] people to the identity, dignity, and personal autonomy for transgender people.” 

Kyle C. Velte, Mitigating the “LGB Disconnect”: Title IX’s Protection of Transgender 

Students, Birth Certificate Correction Statutes, and the Transformative Potential of 

Connecting the Two, 27 Am. U. J. Gender Soc. Pol’y & L. 29, 74 (2019). The Court has 

focused largely on the “affirmative or productive consequences” of the law in question and 

should reject any law that “allows the State to submerge the individual, appropriate the 

individual’s meaning of identity-making, and affirmatively shape the individual’s life.” Id. 

at 73.  

In Obergefell, the Court recognized that personal identity is largely affected by one’s 

marital status¾and as scholars have noted, “gender, even more so than marital status, is a 

central point around which identity and interpersonal interactions are ordered.” Id. at 74. We 

do not decide which public restroom to use based on whether we are married or unmarried; 

we choose which restroom to use based on our gender. Accordingly, the conclusion that 

Obergefell also includes the right of transgender individuals to express their identity is 

logical based on the Court’s history of broadly interpreting the Due Process Clause. 

Therefore, Powell and other transgender student-athletes possess the right to define and 

express their gender identity, and this right is protected under the Due Process Clause of the 

Fourteenth Amendment.  
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3. The Policy violates a fundamental right and is thus subject to strict scrutiny 
 

The Athletic Association’s Policy completely prohibits transgender females from 

expressing their gender identity in the context of interscholastic athletics. Judge Monroe, in 

his fervent dissent, explained the anomaly in the Fourteenth Circuit’s majority opinion: “To 

allow Plaintiff to identify as transgender but then ban Plaintiff from competing in accordance 

with that identity would be to allow a person to ‘define’ [his or her] identity and then deprive 

[him or her] of the right to ‘express’ one’s identity as recognized in Obergefell.” (R. at 17.) 

The entire purpose of due process protection is for courts to “invalidate laws that 

allow states to submerge the individual, appropriate the individual’s means of identity-

making, and affirmatively shape the individual’s life.” Ruocco, supra, at 208. Obergefell 

discussed the potential harm the state’s marriage restrictions could cause; including harm to 

children and families of same-sex couples, increased risk for social discrimination, and even 

heightened loneliness should same-sex couples be excluded from the right to marry. 576 

U.S. at 646–47. The Court found these reasons compelling enough to conclude that due 

process protects same-sex couples’ right to marry. Id. at 648. Similar risks and dangers are 

at stake for transgender individuals in the present case. 

Physicians and scientists alike agree that the most effective treatment for gender 

dysphoria is for the transgender individual to live in accordance with his or her gender 

identity. (R. at 4.) In other words, the best way for transgender individuals to alleviate their 

troubling symptoms is to express their gender identity. The policy not only bars transgender 

females from competing on sports teams consistent with their gender identity, but it forces 
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them to accept and take on the identity of a male in order to participate in sports. (R. at 5.) 

If left untreated, gender dysphoria symptoms could worsen to include severe anxiety and 

depression, and even suicidal thoughts and urges¾evidenced by the attempted suicide rate 

of over forty percent (40%) in the transgender community. Hecox, 2020 WL 4760138, at *3. 

The adverse health effects that can result from prolonged exposure to gender dysphoria 

symptoms are incredibly serious and potentially life threatening. See id. 

Furthermore, transgender students are already subject to substantial harm at the 

hands of the school system. “[T]he majority of transgender students in primary and 

secondary school experienced some form of violence: fifty-four percent reported verbal 

harassment, twenty-four percent suffered physical attack, and thirteen percent experienced 

sexual assault.” Marisa Pogofsky, Transgender Persons Have A Fundamental Right to Use 

Public Bathrooms Matching Their Gender Identity, 67 DePaul L. Rev. 733, 739 (2018). 

Policies such as this one, that discriminate solely against transgender individuals, merely 

expose them to further discrimination and societal stigmatization, which can make school 

even tougher. Jenkins, supra, at 90–91. These are all harmful consequences that¾under the 

Obergefell analysis¾would provide justification for extending a transgender individual’s 

right to express his or her gender identity to include the right to compete on an interscholastic 

athletic team consistent with his or her gender identity; warranting the application of strict 

scrutiny. See Leebaert, 332 F.3d at 140 (noting where the infringed right is fundamental, the 

court must apply strict scrutiny to the challenged regulation). 
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B. The Athletic Association fails to provide a compelling purpose for adopting the 
Policy 

 
To survive strict scrutiny, the Athletic Association must show the Policy at issue is 

supported by a compelling governmental interest. Adarand Constructors, Inc. v. Pena, 515 

U.S. 200, 202 (1995). Courts have recognized that the governmental interest in redressing 

past discrimination against women in athletics and promoting equality of athletic 

opportunity between the sexes is both legitimate and important. See Clark, by & through 

Clark v. Arizona Interscholastic Ass’n, 695 F.2d 1126, 1131 (9th Cir. 1982). However, 

“mere speculation of harm does not constitute a compelling state interest” in the context of 

strict scrutiny. Consol. Edison Co. of N.Y. v. Pub. Serv. Comm’n. of N.Y., 447 U.S. 530, 543 

(1980). The Athletic Association maintains that its purpose for enacting the Policy is to 

prevent an unfair competitive advantage between cisgender women and transgender women, 

and to preserve the advancements that women have made in the athletic community over the 

past several decades. (R. at 5.) 

1. The Athletic Association’s unsubstantiated justifications for the Policy are 
based on uneducated assumptions about the transgender community 

 
This brief has already analyzed the Athletic Association’s justifications and asserted 

that those rationalizations could not withstand the requirements of intermediate scrutiny. See 

supra Section (1)(b)(i)–(1)(b)(ii). Strict scrutiny places an even higher burden on the state 

actor and there is generally a presumption against constitutionality. See, e.g., Reed v. Town 

of Gilbert, Ariz., 575 U.S. 155, 163 (2015). Accordingly, because strict scrutiny raises the 

burden even higher for the Athletic Association and we have already determined the Policy 
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fails under intermediate scrutiny, we further conclude that the Policy’s justifications lack 

merit and are insufficient to withstand strict scrutiny for the same reasons set forth in the 

previous sections of this brief. 

2. Transgender students’ access to locker room facilities does not infringe upon 
cisgender students’ right to privacy 

 
The Fourteenth Circuit suggested that transgender women’s presence in designated 

female restrooms and locker room facilities is a violation of cisgender women’s privacy 

rights. (R. at 12 n.4.)  The court based this contention on the grounds that “[t]he 

constitutional right to privacy is not absolute. It must be weighed against important 

competing governmental interests.” Doe, by & through Doe v. Boyertown Area Sch. Dist., 

897 F.3d 518, 528 (3d Cir. 2018). Inconvenience and slight discomfort resulting from 

attempts to accommodate both privacy interests and governmental interests are not sufficient 

to establish a privacy violation. See Caribbean Marine Servs. Co. v. Baldridge, 844 F.2d 

668, 678 (9th Cir. 1988). The very case the Fourteenth Circuit cites in support of its argument 

that cisgender privacy rights are violated by transgender students’ access to locker rooms, is 

actually unfavorable to the Athletic Association’s position. 

In Doe, the school district amended its bathroom policies to permit transgender 

students to use the restroom and locker room facilities that aligned with their gender 

identity¾rather than their biological sex. 897 F.3d at 524. Multiple cisgender students filed 

a complaint, alleging the new policies violated their constitutional right to privacy under the 

Due Process Clause of the Fourteenth Amendment. Id. at 525. The Third Circuit rejected 

this argument on the basis that states have a compelling interest in protecting the physical 
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and psychological well-being of minors. Id. at 528 (citing Sable Commc’ns of Cal., Inc. v. 

F.C.C., 492 U.S. 115, 125 (1989)). Because transgender students regularly face 

discrimination, harassment, and violence as a result of expressing their gender identity, this 

new inclusive policy aids in fostering an environment of acceptance and tolerance. Id. at 

529. The restroom policy created a more diverse learning environment which is associated 

with reducing prejudices, enhancing learning, and forming diverse relationships. Id.  

Moreover, the court in Doe pointed to a decreased expectation of privacy in school 

facilities, as it is “common to encounter others in various stages of undress” and the facilities 

“exist so that students can attend to their personal biological and hygienic needs.” Id. at 531. 

“Public school locker rooms . . . are not notable for the privacy they afford.” Vernonia Sch. 

Dist. 47J v. Acton, 515 U.S. 646, 657 (1995). Ultimately, the court reached the conclusion 

that inclusion of transgender students was a compelling governmental interest and because 

the policy in no way harmed cisgender students, it survived the due process challenge. Doe, 

897 F.3d at 533. Doe is not the only case that has taken this stance regarding transgender 

students’ right to access facilities consistent with their gender identity.5 The Athletic 

Association merely treats transgender students differently as a result of their gender 

 
5 Whitaker, 858 F.3d at 1052 (“[a] transgender student’s presence in the restroom provides 
no more of a risk to other students’ privacy rights than the presence of an overly curious 
student of the same biological sex who decides to sneak glances at his or her classmates 
performing bodily functions”); Students & Parents for Privacy v. United States Dep’t of 
Educ., 16–CV–4945, 2017 WL 6629520, at *23 (N.D. Ill. Dec. 29, 2017) (deciding high 
school students did not have a fundamental right not to share school facilities with 
transgender students whose biological sex differs from their own). 
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nonconformity, without actually furthering any other students’ privacy in the school 

system¾this should not be permitted. See Kasper, 968 F.3d at 1297. 

Accordingly, no cisgender students’ privacy rights are at stake in this situation. 

Consequently, the Athletic Association’s blatant violation of Powell’s valid privacy right 

cannot be overlooked by any compelling governmental interest involving cisgender 

students’ right to privacy in school restrooms and locker rooms¾because cisgender students 

do not have a privacy right in this context. As a result of the Athletic Association’s failure 

to establish a compelling interest, this Court should reverse the Fourteenth Circuit’s 

summary judgment in favor of the Athletic Association. 

C. The Athletic Association failed to consider reasonable alternatives to the Policy 
that would permit transgender females to continue competing in interscholastic 
athletics 

 
Should this Court find that the Athletic Association advanced a compelling interest 

for enforcing the Policy, the final step in the strict scrutiny analysis requires that the Athletic 

Association show that the Policy at issue is narrowly tailored to actually achieve the 

compelling interest. Adarand Constructors, Inc., 515 U.S. at 202. A policy will be 

considered narrowly tailored if it is absolutely necessary and is the least restrictive means to 

achieving the Athletic Association’s objective, which in this case is preserving athletic 

opportunities for cisgender female athletes. United States v. Playboy Ent. Grp., Inc., 529 

U.S. 803, 813 (2000). A policy that totally excludes transgender athletes from women’s 

athletic teams cannot be deemed narrowly tailored. (R. at 18.) 
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1. The Policy forces transgender women to either compete on men’s teams or 
to relinquish athletic participation entirely 

 
Under the terms of the Policy, transgender women are either forced to contravene 

their gender identity by competing on the designated male interscholastic teams or forgo 

participation in sports entirely. (R. at 5.) Both of these choices can lead to dangerous 

consequences for transgender individuals’ mental and physical health. 

This Policy makes it incredibly difficult for transgender women to even make a sports 

team. Title IX mandates that each school provide an equal opportunity to participate in 

sports. See Yellow Springs, 647 F.2d at 1132. Equal opportunity is not offered in a situation 

where only one team is available in each sport and an athlete of a certain sex is not capable 

of making the team. Id. Scientific research shows that any physical advantages a transgender 

female may have from testosterone levels will ultimately disappear after around one year of 

hormone therapy. Griffin, supra, at 8. While there is no right to a position on an athletic 

team, there is a right to compete for the position on equal terms. Hoover, 430 F. Supp. at 

169. Essentially, the Athletic Association is forcing transgender women, taking testosterone 

suppressants, to tryout amongst men with full levels of testosterone¾a hormone that 

enhances bone and muscle mass. This significantly impairs any chance the women would 

have to make the men’s athletic teams. 

Assuming, for the sake of argument, that transgender women did make a men’s team, 

it would undermine the importance for transgender students to be able to freely express their 

gender identity. See Whitaker, 858 F.3d at 1045. In Whitaker, a school’s bathroom policy 

prohibiting a transgender female from using the girl’s restroom negatively affected the 



  33 

student’s mental health and well-being and caused increased scrutiny from her peers. Id. In 

this case, the Court should expect an even greater harm to transgender women’s overall well-

being than in Whitaker, because student-athletes are often well-known around the school. 

Powell’s peers would undoubtedly know that she was competing on the men’s team just one 

year after competing on the women’s team¾a fact that would attract many inquiries because 

she would be displaying inconsistent gender identities. But see id. (pointing out the fact that 

the transgender student covertly used the women’s restroom for six months before getting 

caught and was still subject to bullying from her peers¾unlike here, where competing on 

the men’s team would be incredibly public and likely lead to even greater harassment). “A 

public school may not punish its students for gender nonconformity.” Kasper, 968 F.3d at 

1310. This can hardly be deemed a ‘narrowly tailored’ means to ensure fairness in women’s 

sports when it inevitably subjects transgender women to increased discrimination. 

Moreover, allowing transgender students to participate in athletic programs is 

incredibly beneficial to their health, both physically and psychologically. Christin Flynn Lal, 

Inclusion Is Necessary to Protect the Health and Safety of Transgender Student-Athletes: 

Are Recent Legal Challenges Enough to Move the Goalposts?, 16 J. Health & Biomedical 

L. 231, 246 (2020). Denying transgender student-athletes the opportunity to play on 

interscholastic athletic teams consistent with their gender identity can result in serious 

adverse health effects; including an increased risk of post-traumatic stress disorder, 

depression, anxiety, suicidality, and violent behaviors. Id. The Policy places a substantial 

burden on transgender athletes solely because their gender identity does not match their sex 
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assigned at birth. See Kasper, 968 F.3d at 1296 (striking down a school board’s policy 

requiring transgender students to use the restroom that matches their biological sex, rather 

than their gender identity, as a violation of the Equal Protection Clause). 

Furthermore, Powell’s alternative option of simply not competing in athletics is 

equally as problematic. There is a strong positive correlation between sports and academic 

success. (R. at 12 n.5.) Higher GPAs open doors for students, increasing their chances of 

obtaining scholarships and pursuing higher education. (R. at 12 n.5.) These benefits do not 

stop at academics; the NCAA and the International Olympic Committee¾the largest sports 

administration bodies in the country¾both allow transgender athletes to compete on teams 

consistent with their gender identity. See Griffin, supra, at 4; see also Int’l Olympic Comm., 

IOC Consensus Meeting on Sex Reassignment and Hyperandrogenism (2009). Disallowing 

transgender athletic participation at the high school level¾when the foundations of 

athleticism are built¾harms transgender women’s opportunity to ever compete in athletics 

later in life, either in college or in the Olympics. Participating in sports can provide many 

benefits for transgender student-athletes, including “important lessons about self-discipline, 

teamwork, success, and failure.” Griffin, supra, at 4. These are crucial developmental 

lessons that transgender women would miss out on if they decided not to compete on athletic 

teams because they could not express their gender identity. 
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2. Co-ed athletic teams would permit transgender students to play sports 
without compromising their gender identity 

 
When courts have determined that an athletic association’s policy that discriminated 

based on sex violated the Due Process Clause of the Fourteenth Amendment, they have 

recognized three possible options for remedying the constitutional violation: first, the school 

could create co-ed sports teams that allow both genders to compete on the same team; 

second, the school could completely eliminate the interscholastic athletic program 

altogether; and third, the school could establish separate girls’ teams for contact sports. Leffel 

v. Wisconsin Interscholastic Athletic Ass’n, 444 F. Supp. 1117, 1122 (E.D. Wis. 1978) 

(citing Hoover, 430 F. Supp. at 172).  

The Athletic Association failed to take into consideration the fact that there are less 

restrictive alternatives that do not involve transgender women being forced to either identify 

as male or forgo athletic participation altogether. Because the Athletic Association could 

either establish co-ed teams or create separate girls’ teams for contact sports¾an option that 

would not affect swimming because it is a no-contact sport¾ other reasonable alternatives 

exist to remedy the alleged problem. As a result, the Policy cannot withstand strict scrutiny. 

CONCLUSION 

 Under an equal protection analysis, discrimination against transgender individuals 

constitutes a quasi-suspect classification that warrants intermediate scrutiny. To survive, the 

Athletic Association must establish that the discrimination is related to an important 

governmental objective. A genuine issue of material fact exists to suggest that the Athletic 
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Association’s objective was based on gender stereotypes and that the desired objective 

would not be achieved by the discriminatory Policy. 

 In the context of a due process analysis, the Policy is subject to strict scrutiny because 

it violates transgender women’s fundamental liberty and privacy interests in defining and 

expressing their gender identity. To survive, the Athletic Association must establish a 

compelling governmental objective and show that no other alternative would achieve the 

objective. However, in this case, a genuine issue of material fact exists regarding the 

legitimacy of the Athletic Association’s interest, as well as the existence of other, less 

restrictive alternatives. 

 It is for these reasons this Court should reverse the United States Court of Appeals 

for the Fourteenth Circuit and its reversal of the district court’s judgment. 

       Respectfully submitted, 

 

/s/                                           
            Attorneys for Petitioner 
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mail return receipt requested, on this, the 28th day of September 2020. 

 

        

/s/                                          
            Attorneys for Petitioner  
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APPENDIX A 

Constitutional Provisions 

U.S. Const. amend. XIV, § 1 

All persons born or naturalized in the United States, and subject to the jurisdiction thereof, 
are citizens of the United States and the State wherein they reside. No State shall make or 
enforce any law which shall abridge the privileges or immunities of citizens of the United 
States; nor shall any State deprive any person of life, liberty, or property, without due process 
of law; nor deny to any person within its jurisdiction the equal protection of the laws. 
 
 

 


