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QUESTIONS PRESENTED 

1. Whether the categorical exclusion of female transgender students from competing on 

female athletic teams warrants heightened scrutiny and violates the Equal Protection 

Clause of the Fourteenth Amendment? 

2. Whether North Greene’s refusal to allow female transgender students to athletically 

compete as women violates the Due Process Clause of the Fourteenth Amendment because 

the fundamental right to privacy includes the right to manifest one’s gender identity? 
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OPINIONS BELOW  

The opinion of the United States District Court of the Northern District of Greene is 

reported at Powell v. North Greene High School Athletic Association, 2020 WL 12345 (E.D. North 

Greene June 1, 2020). The opinion of the United States Court of Appeals for the Fourteenth Circuit 

is located on pages two through eighteen of the record. This Court’s order granting writ of 

certiorari is located on page nineteen of the record.  

 

STATEMENT OF JURISDICTION  

Omitted per the Rules of the Billings, Exum & Frye National Moot Court Competition at 

Elon University School of Law. 

 
CONSTITUTIONAL PROVISIONS 

The text of Section One of the Fourteenth Amendment to the United States Constitution, 

in relevant part: “No state shall make or enforce any law which shall . . . deprive any person of 

life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction 

the equal protection of the laws.” U.S. Const. amend. XIV, § 1. 
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STATEMENT OF THE CASE 

Statement of Facts 

 Taylor Powell manifests her gender identity. 

Taylor Powell was born a biological male. R. at 4. However, for as long as Taylor can 

remember, she has struggled with feeling incompatible with her biological gender. R. at 4. This 

distress became debilitating around puberty. R. at 4. To better understand her anxiety, Taylor 

entered therapy and was ultimately diagnosed with gender dysphoria. R. at 4. Gender dysphoria 

causes individuals to feel constant and significant distress because there is an incongruence 

between their gender identity and their biological sex. R. at 4. However, there is an agreement in 

the medical community that the stress caused by gender dysphoria can be alleviated by allowing 

an individual to live in accordance with their identified gender. R. at 4. Soon after her diagnosis, 

Taylor began to openly identify as a transgender woman and began living her “happiest moments.” 

R. at 4.  

Taylor fears bullying on the men’s swim team. 

Taylor is “born to swim.” R. at 4. She began swimming as a child and this passion 

continued into high school. R. at 4. Taylor’s first two years of high school were spent competing 

as a male on the men’s swim team. R. at 17.  However, as Taylor began to transition and embrace 

her “true identity” as female, her male teammates began to tease her. R. at 17. As Taylor’s 

transition progressed, her fear grew that her teammates’ ridicule would worsen because she would 

be forced to dress and undress in the same locker room as her male teammates. R. at 17. 

North Greene High School respects Taylor’s manifested gender identity. 

Spurred by this fear and her desire to further embrace her “true identity”, after her 

sophomore year of high school, Taylor approached North Green High School’s principal. R. at 4. 
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She expressed to the principal that she identified as a female and wished to compete as a female 

on the women’s swim team. R.at 4. Upon hearing Taylor’s notable enthusiasm for swimming and 

recognizing the benefits for transgender students who are able to compete in accordance with their 

gender identity; the principal announced a new policy allowing transgender students to compete 

athletically on the sports teams that aligned with their gender identity. R. at 4.  

Taylor excels on the women’s swim team. 

At the beginning of Taylor’s junior year, she tried out for the women’s swim team. R. at 5. 

Taylor began performing incredibly well, finishing first in a conference meet qualifying her for 

the state championship. R. at 5. As a result of Taylor’s enviable performances, competitors from 

other schools, and teammates, fearful Taylor would harm their scholarship potential, complained 

to the North Greene High School Athletic Association (“North Greene”). R. at 5. While the 

principal at North Greene High School originally implemented a policy allowing transgender 

students to compete in accordance with their gender identity, the state of North Greene had no 

rules addressing transgender athlete participation. R. at 5. Those against Taylor’s participation in 

the women’s swimming events alleged that Taylor competing as a woman undermined the progress 

made by women athletes. R. at 5. 

NGHSAA bans transgender women from competing as women. 

In response to the concerns raised, and after hearing from all interested parties, North 

Greene’s board voted 8-2 to adopt the Fair Opportunity for Women Athletes Policy (“FOWA”). 

R. at 5. The FOWA policy mandated (1) that all athletic teams and sports who compete in North 

Greene must be classified based on biological sex as males, females, or co-ed, and (2) that if the 

team was classified as a female team, biologically male students were prohibited from competing 

on that team. R. at 5. As a result, Taylor was either deprived of competing on the swim team or 
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she would be forced to compete as a male and yet again face constant teasing from her male 

teammates because of her transition. See R. at 4, 6, 17. Moreover, only one transgender female, 

other than Taylor, has competed on athletic teams in North Greene. R. at 14.  The record provides 

no concrete evidence that banning transgender women from women's athletics has made North 

Greene women's athletics more competitive. R. at 3 to 6. Furthermore, FOWA only addressed 

transgender women competing alongside cisgender women. R. at 5. FOWA never addressed 

limitations on those who wished to compete on a team classified as a male team, whether the 

student in question is a cisgender or transgender individual. R. at 5. 

Procedural History 

Petitioner challenges the FOWA policy seeking declaratory and injunctive relief. R. at 7. 

Petitioner asserts the policy violates both the equal protection clause and her constitutional right 

to privacy under the due process clause. R. at 6. The District Court entered a preliminary injunction 

against North Greene, granting Petitioner’s motion for summary judgment, and denied North 

Greene’s motion for summary judgment. R. at 6. After concluding that North Greene’s trans-

exclusionary policy was unconstitutional, the District Court entered a permanent injunction on 

June 1, 2020. R. at 6.  

 North Greene filed an appeal in the Fourteenth Circuit. R. at 6. The Fourteenth Circuit 

reversed the District Court’s ruling that the FOWA policy was unconstitutional and held that 

summary judgment should have been entered for North Greene. R. at 6. Petitioner timely appealed 

and this Court granted certiorari for the October 2020 term. R. at 19.  

The parties have stipulated that North Greene is a state actor and that there are no issues 

related to standing, mootness, ripeness, or jurisdiction. R. at 6. 
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SUMMARY OF THE ARGUMENT 

 This case is about whether the Constitution permits states to violate the fundamental 

autonomy of transgender individuals and make transgender identity a legal basis for discrimination 

against a vulnerable minority. Petitioner urges the Court to protect transgender individuals from 

categorical state discrimination and preserve the autonomy of all individuals to present their 

accurate gender identity. 

I. North Greene’s trans-exclusionary policy violates the Equal Protection Clause of the 
Fourteenth Amendment. 

 The Fourteenth Amendment of the United States Constitution guarantees all individuals 

equal protection of the law. In City of Cleburne v. Cleburne Living Center, this Court held that all 

similarly situated individuals must be treated alike. This Court has held that classifications based 

on immutable characteristics or characteristics that have no bearing on one’s ability to contribute 

to society are suspect or quasi-suspect classifications. Therefore, when the government enacts a 

policy discriminating against an individual based on a trait outside of that individual’s ability to 

control, heightened scrutiny is triggered.  

 Taylor Powell is entitled to heightened scrutiny for her equal protection claim against the 

state of North Greene for two reasons. First, this Court has already held that discrimination against 

transgender individuals is discrimination based on sex, and sex-based discrimination has already 

been held to warrant heightened scrutiny. Second, transgender individuals constitute a quasi-

suspect class due to the existence of immutable characteristics that define them as a discrete group 

historically subject to discrimination.  

 To survive heightened scrutiny, North Greene must offer a genuine government purpose 

for their trans-exclusionary policy, as well as demonstrate their policy is substantially related to 

the achievement of that purpose. Yet, North Greene demonstrates neither.  
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North Greene offers the preservation of opportunities for biologically female athletes as 

their important government objective. However, North Greene fails to show this interest is in fact 

important or genuine. As this Court held in United States v. Virginia, classifications based on sex 

require an exceedingly persuasive justification to be upheld. North Greene offers evidence of one 

other transgender student athlete competing within the state of North Greene to persuade this Court 

that opportunities for female athletes are genuinely at risk. Moreover, North Greene fails to show 

their trans-exclusionary policy is substantially related to achieving the protection of opportunities 

for female athletes. North Greene has not offered a scintilla of evidence that allowing transgender 

athletes to compete on the sports team of their identified gender will detract from opportunities for 

cisgender female athletes. Because North Greene fails to offer a genuine legitimate government 

objective for their trans-exclusionary policy and fails to demonstrate their policy is substantially 

related to achieving their disingenuous objective; Petitioner’s equal protection claim must succeed.  

II. North Greene’s trans-exclusionary policy violates the Due Process Clause of the 
Fourteenth Amendment.  

 In Griswold v. Connecticut and its progeny, this Court elucidated a fundamental right to 

privacy found in a confluence of the Bill of Rights, and particularly in the Due Process Clause of 

the Fourteenth Amendment. No majority of this Court has ever given a definitive test for 

identifying what rights are protected by the fundamental right to privacy. Instead, each proposed 

right must be evaluated for how intimately held it is, and how tied up it is in human dignity and 

autonomy. Where the fundamental right to privacy does apply, this Court evaluates restrictions on 

that right using strict scrutiny. 

 The fundamental right to privacy protects the right of Taylor Powell and other transgender 

persons to manifest their gender identity. The right to manifest one’s gender identity is the right 

for all persons, transgender or cisgender, to present themselves and assert their chosen gender in 
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their daily lives. The fundamental right to privacy protects the right to manifest one’s gender 

identity because it is historically rooted, necessary to individual autonomy, and deeply personal 

and intimate. Further, the Equal Protection Clause reinforces transgender persons’ fundamental 

right to privacy claim because cisgender individuals enjoy the right to manifest their gender 

identity, but that right is threatened for transgender individuals.  

 North Greene’s trans-exclusionary policy violates Taylor Powell’s right to privacy in 

manifesting her gender identity because it interferes with Taylor’s ability to present herself as her 

chosen gender in her daily life. First, the trans-exclusionary policy paternalistically dictates to 

Taylor what gender she is allowed to manifest in swimming, which violates her right to privacy 

from the government in determining her gender identity. Second, the trans-exclusionary policy 

punishes Taylor for manifesting her true identity by making her a visible outsider in her school, 

exposing her to dangerous physical and psychological bullying. Therefore, because North 

Greene’s trans-exclusionary policy violates Taylor Powell’s fundamental right to privacy in 

manifesting her own gender identity, the policy must be evaluated using strict scrutiny. 

 North Greene’s trans-exclusionary policy fails strict scrutiny. When evaluated under strict 

scrutiny, the trans-exclusionary policy is unconstitutional unless it is narrowly tailored to a 

compelling government interest. North Greene’s stated interest in the trans-exclusionary policy is 

preservation of competitive women’s sports in the state. However, North Greene’s true reason for 

the trans-exclusionary policy is anti-transgender animus, which is illegitimate. Further, even if 

North Greene’s stated reason for the policy is taken at face value, preserving competitive women’s 

sports is not a compelling state interest because this Court has never recognized a compelling state 

interest in facilitating sports in the first place. Further, North Greene’s interest in athletic 
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competition does not rise to the level of other recognized compelling state interests, such as 

national security, remediating racial discrimination, or reducing political corruption.   

 The trans-exclusionary policy is also not narrowly tailored to North Greene’s stated interest 

of preserving competitive women’s athletics. North Greene has two less restrictive alternatives to 

the trans-exclusionary policy. First, the state could require that trans women competing on 

women’s athletic teams must use testosterone blockers to eliminate the physical advantages of 

undergoing male puberty. Second, the state could ban only top transgender athletes from 

competing on women’s teams, rather than ban all transgender women from competing within their 

own gender. Therefore, because North Greene’s trans-exclusionary policy must be evaluated using 

strict scrutiny, and it neither pursues a compelling government interest nor is narrowly tailored to 

its stated interest, the policy is an unconstitutional violation of the Due Process Clause of the 

Fourteenth Amendment.  
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ARGUMENT 

I. NORTH GREENE’S TRANS-EXCLUSIONARY POLICY BANNING 
TRANSGENDER ATHLETES FROM PARTICIPATING ON THE ATHLETIC 
TEAM WHICH ALIGNS WITH THEIR IDENTIFIED GENDER VIOLATES 
THE EQUAL PROTECTION CLAUSE. 

 
The Equal Protection Clause of the Fourteenth Amendment directs “[n]o State shall . . . 

deny to any person within its jurisdiction the equal protection of the laws.” U.S. Const. amend. 

XIV, § 1. The Equal Protection Clause requires “all persons similarly situated should be treated 

alike.” City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 439 (1985). North Greene’s trans-

exclusionary policy violates Petitioner’s equal protection rights. 

A. North Greene’s Trans-Exclusionary Policy Discriminates Based on Sex or, at 
a Minimum, Against Individuals Who Form a Quasi-Suspect Class; 
Therefore, Heightened Scrutiny Must Apply. 

 
Heightened scrutiny applies when a policy discriminates against an individual for 

something “beyond the individual’s control and bears ‘no relation to the individual’s ability to 

participate in and contribute to society.’” Cleburne, 473 U.S. at 441 (citing Mathews v. Lucas, 427 

U.S. 495, 505 (1976)). “The purpose of this heightened level of scrutiny is to ensure quasi-suspect 

classifications do not perpetuate unfounded stereotypes or second-class treatment.” Hecox v. Little, 

No. 1:20-cv-00184-DCN, 2020 U.S. Dist. LEXIS 149442, at *74 (D. Idaho August 17, 2020) 

(citing United States v. Virginia, 518 U.S. 515, 533 (1996)); see Virginia, 518 U.S. at 524 (holding 

heightened scrutiny applies when a policy discriminates on the basis of sex); Mathews 427 U.S. at 

505 (holding heightened scrutiny applies when a policy discriminates because an individual is 

illegitimate); and Bowen v. Gilliard, 483 U.S. 587, 602 (1987) (holding heightened scrutiny applies 

when a policy discriminates against a disadvantaged, quasi-suspect class).  

North Greene’s trans-exclusionary policy discriminates against transgender student 

athletes like Petitioner for something beyond their control—their gender identity—and therefore 
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because of sex. Moreover, the policy targets Petitioner as a member of a quasi-suspect class and 

demeans her with second-class treatment solely because she does not perpetuate a sex-based 

stereotype. Therefore, heightened scrutiny must be applied to Petitioner’s discrimination claim. 

1. Heightened Scrutiny Must be Applied Since Discrimination Because of 
Transgender Status is Discrimination Because of Sex. 

 
Discrimination against an individual because they are transgender is indistinguishable from 

discrimination against an individual because of sex. Bostock v. Clayton Cty., 140 S. Ct. 1731, 1737 

(2020).  In Bostock, an employer fired a transgender female employee after she expressed her 

intent “to work and live full time as a woman.” Id. at 1738. This Court expressly rejected the 

employer’s “ulterior motive” justification that they were not firing their employee because of her 

sex, but rather, because of her transgender status and found “[w]hen an employer fires an employee 

for being homosexual or transgender, it necessarily and intentionally discriminates against that 

individual because of sex”, implicating Title VII and its protections against sex discrimination. Id. 

at 1744 (emphasis added). Therefore, in Bostock, this Court made it explicitly clear “it is 

impossible to discriminate against a person for being homosexual or transgender without 

discriminating against that individual based on sex.” Id. at 1741.  

North Greene’s trans-exclusionary policy discriminates against transgender persons. Id. at 

1743. The policy treats Petitioner, a female-identifying athlete, different from all other female 

athletes solely because she was born genetically opposite of her true identity. Therefore, the policy 

explicitly discriminates on the basis of sex. Id. at 1741. As such, the policy must face heightened 

scrutiny. See Virginia, 518 U.S. at 524. 
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2. Heightened Scrutiny Must be Applied to Petitioner’s Discrimination Claim 
Because Transgender Individuals Constitute a Quasi-Suspect Class. 

 
Transgender individuals constitute a quasi-suspect class. A disadvantaged class will be 

considered quasi-suspect if its members: “exhibit obvious, immutable, or distinguishing 

characteristics that define them as a discrete group;” are “a minority or politically powerless;” and 

have historically been “subjected to discrimination.” Bowen, 483 at 602. Transgender individuals 

demonstrate all the characteristics of a quasi-suspect class.  

First, being transgender is an immutable characteristic. There is emerging awareness 

among the circuits that “being transgender is not a choice, [but] [r]ather, it is as natural and 

immutable as being cisgender.” Grimm v. Gloucester Cty. Sch. Bd., No. 19-1952, 2020 U.S. App. 

LEXIS 27234, at *55 (4th Cir. 2020); see also Hernandez-Montiel v. Immigration & 

Naturalization Serv., 225 F.3d 1084, 1095 (9th Cir. 2000) (stating it is illogical to argue a person 

would actively choose to be transgender); Bob Roehr, Comfortable in Their Bodies: The Rise Of 

Transgender Care, 350 British Medical Journal (June 5, 2015), https://www.jstor.org/stable/2 

6520839. Transgender individuals are unquestionably a discrete group. See Grimm, 2020 U.S. 

App. LEXIS 27243, at *9 (only 0.6 percent of the U.S. population identify as transgender).  

Second, transgender individuals have historically lacked effective representation in the 

political process. While great gains have been made for the LGBTQ community in terms of 

political representation, this gain has largely not been felt for transgender persons individually. See 

Adkins v. City of New York, 143 F. Supp. 3d 134, 139 (S.D.N.Y. 2015) (commenting there has 

never been a transgender member in either house of the U.S. Congress or in the federal judiciary). 

Because of this lack of representation, transgender individuals are essentially politically powerless, 

only able to rely on the judiciary to vindicate their constitutional rights. See Crowder v. Diaz, No. 

2:17-CV-1657-TLN-DMC, 2019 U.S. Dist. LEXIS 140306, at *37 (E.D. Cal. August 16, 2019) 
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(explaining the judiciary’s role in protecting transgender individuals’ rights from enforcement of 

discriminatory laws from the other branches of government).  

Finally, transgender individuals have historically suffered widespread discrimination. This 

discrimination begins as early as grade school and does not end upon graduation. See Grimm, 2020 

U.S. App. LEXIS 27234, at *14-15 (seventy-seven percent of transgender students, K-12, reported 

harassment from students, teachers, and staff); see also Crowder, 2019 U.S. Dist. LEXIS 140306, 

at *33 (one in six transgender individuals reported being fired as a result of their transgender status, 

and nearly thirty percent experienced workplace harassment or were denied promotions because 

of their transgender status); Crowder, 2019 U.S. Dist. LEXIS 140306, at *33 (transgender 

prisoners are thirteen times more likely to be assaulted than other inmates). This data illustrates 

what Petitioner has discovered to be an inescapable fact: transgender individuals are 

“discriminated against and hated for their very being.” Crowder, 2019 U.S. Dist. LEXIS 140306, 

at *34. Ninety percent of gender identity hate crimes target transgender individuals—there is no 

genuine dispute transgender individuals are subject to discrimination as a historically unpopular 

group. Clearly this widespread discrimination satisfies the second indicia for being a quasi-suspect 

class requiring at least intermediate scrutiny. See id. 
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Five district courts1 and three circuit courts2 have concluded that transgender individuals 

constitute a quasi-suspect class. Moreover, the Department of Education has committed “every 

school and every school leader . . . to protect “LGBTQ [students] from sex discrimination . . . 

based on [their] failure to conform to stereotyped notions of masculinity and femininity.” Office 

of Civil Rights, Resources for LGBTQ Students, U.S. Department of Education, (Sept. 24, 2020), 

https://www2.ed.gov/about/offices/list/ocr/lgbt.html (emphasis added). This Court should follow 

this emerging consensus and recognize transgender individuals, like Petitioner, constitute a quasi-

suspect class and deserve protection. 

B. North Greene’s Trans-Exclusionary Policy Violates the Equal Protection 
Clause Because It Fails to Meet Heightened Scrutiny.  

 
North Greene’s policy is not only a sex-stereotyping policy but also a policy that 

discriminates against members of a quasi-suspect class. Therefore, heightened scrutiny must be 

applied.  For North Greene’s trans-exclusionary policy to survive heightened scrutiny, North 

Greene must demonstrate the classification serves an “important governmental objective” which 

 
1 F.V. v. Barron, 286 F. Supp. 3d 1131, 1145 (D. Idaho 2018) (holding transgender individuals 
constitute a quasi-suspect class); M.A.B. v. Bd. of Educ. of Talbot Cty., 286 F. Supp. 3d 704, 718 
(D. Md. 2018) (finding “transgender status itself is at least a quasi-suspect classification”); See 
Evancho v. Pine-Richland Sch. Dist., 237 F. Supp. 3d 267, 288 (W.D. Pa. 2017) (holding 
transgender individuals constitute a quasi-suspect class); Bd. of Educ. of the Highland Local Sch. 
Dist. v. U.S. Dep't of Educ., 208 F. Supp. 3d 850, 873 (S.D. Ohio 2016) (held transgender 
individuals constitute a quasi-suspect class); Norsworthy v. Beard, 87 F. Supp. 3d 1104, 1119 
(N.D. Cal. 2015) (holding transgender individuals constitute a quasi-suspect class); Adkins v. City 
of New York, 143 F. Supp. 3d 134, 139 (S.D.N.Y. 2015) (holding transgender individuals constitute 
a quasi-suspect class). 
2 Grimm, 2020 U.S. App. LEXIS 27234, at *50 (holding transgender individuals constitute a quasi-
suspect class); Karnoski v. Trump, 926 F.3d 1180, 1201 (9th Cir. 2018) (holding transgender 
individuals constitute a quasi-suspect class); Whitaker v. Kenosha Unified Sch. Dist., 858 F.3d 
1034, 1051 (7th Cir. 2017) (declining to decide whether transgender individuals constitute a quasi-
suspect class, instead applying heightened scrutiny because of sex stereotyping); Glenn v. Brumby, 
663 F.3d 1312, 1319 (11th Cir. 2011) (holding transgender individuals constitute a quasi-suspect 
class). 
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is “substantially related to the achievement” of that objective. Virginia, 518 U.S. at 524. North 

Greene can demonstrate neither, therefore its trans-exclusionary policy does not provide equal 

opportunity to female athletes and violates Petitioner’s right to Equal Protection. 

1. North Greene’s Trans-Exclusionary Policy Fails to Offer a Genuine 
Important Government Objective. 

 
North Greene claims its trans-exclusionary policy seeks “to preserve for biologically 

female athletes the significant gains made over the past several decades to afford them greater 

opportunities to compete on an even playing field with men.” R. at 5. (emphasis added). However, 

in reality the policy was created as a means to punish Petitioner for her success as a female 

swimmer. The North Greene High School principal originally recognized the benefits associated 

with transgender athletes being able to compete in accordance with their identified gender. The 

principal adopted a trans-inclusionary policy “designed to afford . . . transgender students an 

opportunity to participate in athletics in a manner consistent with their gender identity.” R. at 4. 

However, after Petitioner excelled on the swim team, area students and parents felt threatened. 

Faced with these complaints, North Greene adopted the current trans-exclusionary policy 

unambiguously excluding students who are biologically male from participating on teams or in 

sports designated for females. This policy was adopted not as a means to protect female athletes, 

but rather, as a “form[] of discrimination against transgender people . . . [to] punish [them] for 

gender nonconformity, thereby relying on sex stereotypes.” Grimm, 2020 U.S. App. LEXIS 27234, 

at *45.  

Sex classifications will only survive if the government can demonstrate an “exceedingly 

persuasive justification” for the sex-based classification. Virginia, 518 U.S. at 524. North Greene 

attempts to justify its trans-exclusionary policy by noting the “inherent physiological differences 

between males and females result[ing] in different athletic capabilities.” R. at 5. Further, North 
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Greene claims that to “allow biological males to compete . . . would put women at an unfair 

competitive disadvantage.” R. at 5. However, in Virginia this Court held “‘[i]inherent differences 

between men and women . . . remain cause for celebration, but not for denigration of the members 

of either sex for artificial constraints on an individual’s opportunity.” Virginia, 518 U.S. at 533. 

See also Hecox, 2020 U.S. Dist. LEXIS 149442, at *98-99 (finding a high school’s policy banning 

transgender females from competing on their gender-identified sports team was designed to 

“exclude[e] women and girls who are transgender, rather than [] promot[e] sex equality and 

opportunities for women”).  

North Greene purports that transgender female athletes will have a competitive advantage 

over cisgender female athletes yet offers no evidence to support its assertion. North Greene fails 

to address that transgender females who receive hormone therapy “greatly reduce any former 

biological edge.” See Michael Lenzi, Comment, The Trans Athlete Dilemma: A Constitutional 

Analysis of High School Transgender Student-Athlete Policies, 67 Am. U. L. Rev. 841, 854 (2018). 

Moreover, “[a]fter only one year of cross-gender hormone therapy, a [transgender female] will 

have estrogen and testosterone levels similar to the average [cisgender female].” Id. North Greene 

relies wholly on “misconception[s] and prejudice” of the biological differences between 

transgender and cisgender student athletes to justify its trans-exclusionary policy. R. at 14-15.  

North Greene’s justification that its trans-exclusionary policy protects its interest in 

preserving opportunities for female athletes is disingenuous. North Greene purports that “female 

athletics will be overrun by transgender athletes” without offering any concrete evidence to support 

its claim. R. at 14. North Greene relies on evidence that one other transgender student has 

participated in athletics in the State of North Greene to carry its assertion that its trans-exclusionary 

policy is necessary to protect female athletes. See Virginia, 518 U.S. at 535-36 citing Weinberger 
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v. Wiesenfeld, 420 U.S. 636, 648 (1975) (“‘[B]enign justifications proffered in defense of 

categorical exclusions will not be accepted automatically; a tenable justification must describe 

actual state purposes, not rationalizations for actions in fact differently grounded.”) (emphasis 

added).	See also Hecox, 2020 U.S. Dist. LEXIS 149442, at *98-99 (finding a high school’s policy 

banning transgender females from competing on their gender-identified sports team was designed 

to “exclude[e] women and girls who are transgender, rather than [] promot[e] sex equality and 

opportunities for women”). North Greene’s trans-exclusionary policy rests on nothing more than 

benign justifications. Moreover, as the Fourth Circuit noted in Grimm, transgender individuals 

make up only 0.6 percent of the United States adult population. See Grimm, 2020 U.S. App. LEXIS 

27243, at *9. Therefore, North Greene's policy necessarily relies on the erroneous assumption that 

0.6 percent of the adult population could genuinely impact women's sports. This policy serves only 

to exclude transgender students for exclusion’s sake, which can never be legitimate. 

2. North Greene Fails to Show Its Discriminatory Classification is Substantially 
Related to the Achievement of Its Purported Objectives.  

 
North Greene’s trans-exclusionary policy is not substantially related to achieving the 

School Board’s purported objectives to protect female athletes’ opportunities. North Greene fails 

to present any evidence that permitting transgender female athletes like Petitioner to compete 

would overrun female athletics or injure the success of biologically female athletes. Rather, North 

Greene only offers evidence of only one other known transgender athlete who competed in the 

State. North Greene’s argument that these two individuals would overrun female athletics and 

destroy the possibility of biologically female athletes to succeed is arbitrary. As this Court noted 

in Virginia, the justification for a discriminatory policy cannot “rely on overbroad generalizations 

about the different talents, capacities, or preferences of males and females.” Virginia, 518 U.S. at 

533. Yet, North Greene’s policy does just this. North Greene relies on generalizations about the 
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abilities of genetically male and female athletes without offering a shred of concrete evidence to 

support its claim. Moreover, as the district court in Hecox  explained, a “categorical bar to girls 

and women who are transgender stands in stark contrast to the policies of elite athletic bodies that 

regulate sports both nationally and globally—including the National Collegiate Athletic 

Association ("NCAA") and the International Olympic Committee ("IOC")—which allow 

transgender women to participate on female sports teams once certain specific criteria are met.” 

Hecox, 2020 U.S. Dist. LEXIS 149442, at *5. North Greene’s trans-exclusionary policy cannot be 

substantially related to protecting opportunities for female athletes when two of the most elite 

athletic bodies in the country do not find participation by transgender athletes to injure cisgender 

athletes’ opportunities.   

Moreover, North Greene’s trans-exclusionary policy is not substantially related to its 

disingenuous interest of preserving female athletics, because “there are other means to confront 

these concerns than an outright ban on transgender athletes competing as the gender with which 

they identify.” R. at 15. For example, North Greene instead could adopt a policy similar to the 

NCAA. See Hecox, 2020 U.S. Dist. LEXIS 149442, at *13 (discussing “the NCAA policy 

allow[ing] transgender women attending member colleges and universities [] to compete on 

women's teams after one year of hormone therapy suppressing testosterone”). However, instead of 

adopting a policy that would preserve opportunities for all female athletes, North Greene chose a 

policy that would exclude rather than include.  

Petitioner is not seeking permission for all biologically male athletes to compete on 

women’s sports teams. Rather, Petitioner is only challenging North Greene’s discriminatory 

exclusion of her and other transgender athletes from competing on the sports team matching their 

gender identity. See Grimm, 2020 U.S. App. LEXIS 27234, at *70 (striking down a school board’s 
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discriminatory exclusionary bathroom policy because it prevented a transgender male from using 

the bathroom that corresponded with his gender identity). Regardless of the purported government 

interest for North Greene’s trans-exclusionary policy, its justifications fail to “overcome the 

inequality it inflicts on transgender women athletes.” Hecox, 2020 U.S. Dist. LEXIS 149442, at 

*94. 

Because North Greene cannot demonstrate that its trans-exclusionary policy is 

substantially related to a genuine important interest, the policy does not provide equal opportunity 

to all female athletes. Therefore, North Greene’s trans-exclusionary policy violates Petitioner’s 

right to Equal Protection and must be struck down. 

II. NORTH GREENE’S TRANS-EXCLUSIONARY HIGH SCHOOL ATHLETICS 
POLICY IS UNCONSTITUTIONAL BECAUSE IT INFRINGES UPON 
TRANSGENDER ATHLETES’ FUNDAMENTAL RIGHT TO PRIVACY IN 
MANIFESTING GENDER IDENTITY AND IS NOT NARROWLY TAILORED 
TOWARDS A COMPELLING GOVERNMENT INTEREST. 

 
This Court’s decision in this case will determine whether states can legislate against the 

thoughts and feelings of a vulnerable minority in this country. This Court has two questions to 

consider with respect to Petitioner’s substantive due process claim: (1) does the fundamental right 

to privacy include the right to manifest one’s own gender identity without government 

interference; and (2) if so, does North Greene’s trans-exclusionary policy survive the strict scrutiny 

required of violations of fundamental rights under the Due Process Clause of the Fourteenth 

Amendment? Reno v. Flores, 507 U.S. 292, 301-02 (1993); see Obergefell v. Hodges, 576 U.S. 

644, 663 (2015).  

 This Court should reverse the Fourteenth Circuit and hold that North Greene’s trans-

exclusionary athletics policy is unconstitutional. This Court should hold the trans-exclusionary 

policy violates transgender persons’ fundamental right to privacy in manifesting one’s gender 
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identity and it fails strict scrutiny. The Due Process Clause of the Fourteenth Amendment to the 

United States Constitution reads, in relevant part, “[n]o State shall make or enforce any law which 

shall . . . deprive any person of life, liberty, or property, without due process of law.” U.S. Const. 

amend. XVI, § 1. The Due Process Clause grants individuals the right to privacy, which protects 

the substantive right of all persons to be free of government interference in their most personal and 

intimate lives. Obergefell, 576 U.S. at 663. This Court has never directly faced the question of 

whether the right to manifest one’s own gender identity is among those fundamental rights 

protected by the right to privacy. See Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 847-

48 (1992) (giving a non-exhaustive list of fundamental rights protected by the right to privacy); cf. 

Bostock v. Clayton Cty., 140 S. Ct. 1731, 1737 (2020) (holding that transgender persons are 

protected by Title VII of the Civil Rights Act of 1965, but not reaching whether gender identity is 

part of the fundamental right to privacy).  

However, manifesting one’s own gender identity is a personal and intimate part of one’s 

private life, as integral to one’s own human dignity and autonomy as one’s sense of family, one’s 

reproductive choices, or one’s choice in love. Put another way, the state has no business dictating 

what it means to be a man or a woman, which makes that determination a question for the private 

life of each autonomous individual. This Court has never “reduced to any formula” the process for 

identifying a fundamental Due Process right. Obergefell, 576 U.S. at 663-64. Instead, this Court 

looks to its precedent and the history and tradition of the United States, but without allowing 

history and tradition to “set [the Due Process Clause’s] outer boundaries'' lest we allow “the past 

alone to rule the present.” Id. at 664. Using this analysis, this Court should find a fundamental 

right in manifesting one’s own gender identity because the freedom to do so has always been 
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assumed for the majority of society, and this Court should extend that right to a newly visible 

minority rather than allow “the past alone to rule the present.” Id. 

A. Transgender Persons’ Manifestation of Gender Identity Is Normal and Healthy 
Behavior, Necessary to Transgender Individuals’ Sense of Self. 
 
Gender identity is, in traditional terms, whether a given person sees themself as a man or a 

woman. See Melinda Mangin, Supporting Transgender and Gender-Expansive Children in School, 

100 The Phi Delta Kappan 16, 17 (2018). Modern social and psychological scholarship informs us 

that “gender identity” can encompass self-images which can vary dramatically in a spectrum 

between simply “man” and “woman.” See id. (discussing children who identify as “genderqueer,” 

“non-binary,” and “gender fluid”).  However, every human being carries a gender identity with 

them, and the vast majority of people identify as either a man or a woman. Id. For most of us, 

gender identity is assumed and uncontroversial. Id. If a person identifies with that person’s 

biological sex,3 then that person is cisgender (a biologically male person who considers himself a 

man, for instance). Id. If a person instead identifies with a different gender than that assigned at 

birth, then that person is transgender (a biologically male person who considers herself a woman, 

for instance). Id. 

 
3 Generally, one’s biological sex is either male or female, determined by chromosomes. Claire 
Ainsworth, Sex Redefined: The Idea of 2 Sexes Is Overly Simplistic, Scientific American (October 
22, 2018), https://www.scientificamerican.com/article/sex-redefined-the-idea-of -2-sexes-is-
overly-simplistic1/. However, like gender identity, we should acknowledge the existence of 
biological sexes other than the familiar male-female binary. Id. Some people are born with various 
genetic atypicalities which may or may not manifest physically in a person. Id. Such “Different 
Sexual Development” individuals are gathered under the umbrella term “intersex,” which includes 
those with XXY chromosomes, those with coexisting XX and XY chromosomes, and many other 
genetic variations on typical human sexes. Id. Intersex people may identify as men, women, 
intersex, or other labels which they adopt. Id. These people are as entitled to their own gender 
identity as cisgender or transgender persons. 
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By consensus, modern psychology concludes that transgenderism is not a mental illness. 

Bob Roehr, Comfortable in Their Bodies: The Rise of Transgender Care, 350 British Medical 

Journal (June 5, 2015), https://www.jstor.org/stable/26520839. Rather than assume gender identity 

must be shackled to biological sex, current scholarship insists that a transgender identity is 

perfectly reasonable and healthy psychologically, if statistically uncommon. Id. However, 

transgender persons often suffer from a condition called gender dysphoria, where a transgender 

person experiences intense emotional distress due to being unable to physically manifest her own 

gender identity. Id. The treatment for gender dysphoria is “transitioning.” Id.  

Transitioning is the process by which transgender persons surgically and hormonally alter 

their bodies to better reflect their internal gender identities. Id. This change is clinically 

administered and prescribed by licensed physicians. Id. Transitioning can also be an elective 

process which healthy transgender persons undergo to better manifest their internal gender 

identities. Id. In either case, transitioning is not necessary to be transgender. Id. A person is 

transgender before and after transitioning, and some transgender persons never elect to transition. 

Id. Critically, transgenderism is not a symptom of mental illness. Id. Rather, it can be the cause of 

other psychological symptoms which must be treated, not exacerbated by discrimination. Id. All 

persons are entitled to manifest their own gender identity. See Casey, 505 U.S. at 847. The right 

to manifest one’s own gender identity only becomes a question for this Court when one’s gender 

identity does not conform to one’s biological sex, or sex-assigned-at-birth. Transgender persons 

should be afforded the same fundamental right of privacy in their gender identity as cisgender 

persons are. See Obergefell, 576 U.S. at 675 (holding that same-sex couples are entitled to equal 

enjoyment of the fundamental right to privacy with respect to marriage).  



 

22 
   

B. North Greene’s Trans-Exclusionary High School Athletics Policy Should Receive 
Strict Scrutiny Because It Infringes upon Transgender Athletes’ Fundamental Right 
to Privacy in Manifesting One’s Gender Identity. 

 
 Taylor Powell asserts one privacy right under the Due Process Clause of the Fourteenth 

Amendment: the fundamental right to manifest one’s own gender identity. See Griswold v. 

Connecticut, 381 U.S. 479, 485-86 (1965). Assuming the Due Process Clause protects the 

fundamental right to privacy in manifestation of gender identity, government interference in that 

right is unconstitutional unless it is narrowly tailored to a compelling government interest. Reno, 

507 U.S. at 301-02. Therefore, because it violates Petitioner’s fundamental right to privacy in 

manifesting her gender identity, this Court should evaluate North Greene’s trans-exclusionary 

policy using strict constitutional scrutiny. See id.  

1. Transgender Persons Have a Fundamental Right to Privacy in Manifesting 
Their Gender Identity in Everyday Life Without Government Interference. 

 
This Court has never addressed whether the right to privacy encompasses manifestation of 

gender identity, but this Court has applied the right to privacy in less intimate, less personal aspects 

of human life. See Lawrence v. Texas, 539 U.S. 558, 578 (2003) (extending the right to privacy to 

adults’ choice of private sexual conduct); Roe v. Wade, 410 U.S. 113, 154 (1973) (extending the 

right to privacy to the choice of whether to continue an unwanted pregnancy); Eisenstadt v. Baird, 

405 U.S. 438, 453 (1972) (extending the right to privacy to individuals’ ability to choose whether 

to have children). This Court should now extend the right of privacy to the manifestation of one’s 

gender identity.  

Petitioner asserts her fundamental right to privacy in manifesting her own gender identity. 

Petitioner is not asserting a fundamental right to compete in school athletics or to compete on the 

team of her choice. Nor does Petitioner, as the Fourteenth Circuit suggested, assert a fundamental 

right to her own gender identity. Manifesting a gender identity is more than simply stating one’s 
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gender when asked or holding an internal belief of gender identity. See Bob Roehr, Comfortable 

in Their Bodies: The Rise of Transgender Care, 350 British Medical Journal (June 5, 2015), 

https://www.jstor.org/stable/26520839. Instead, manifesting one’s gender identity encompasses 

all of the minutiae of living daily life as one’s gender identity—using gendered bathrooms, 

participating in gendered sports, or physically presenting within a socially recognizable gender 

norm (one’s clothing, haircut, posture, facial hair, or anything else one feels is appropriate to signal 

one’s gender). See Marco A. Hidalgo et al., The Gender Affirmative Model, 56 Human 

Development 285, 285-87 (2013). The right to privacy in manifesting one’s gender identity is the 

right to be free of the government telling an individual how he is allowed to be a man, or how she 

is allowed to be a woman. This stands distinct from a claim of right to a gender identity alone. The 

right to merely holding a gender identity would be freedom from the government saying whether 

an individual can think he is a man, or she is a woman. A government prohibition of certain 

thoughts would certainly be cause for alarm, but that issue is not before this Court today. Instead, 

Petitioner only asserts the right to privacy in manifesting her gender identity, not in holding it. 

Where the Fourteenth Circuit dismissed the distinction between manifesting and holding a 

gender identity in two sentences, Petitioner urges this Court to consider it closely. Petitioner asserts 

that all persons, cisgender or transgender, have a fundamental right to privacy from the government 

in manifesting their own gender identity. In essence, Petitioner asserts the right for a person 

assigned-male-at-birth to stand up and present himself as a man to the world without the 

government regulating his manhood. Petitioner equally asserts the right for a person who is 

assigned-female-at-birth to stand up and present herself to the world as a woman, without the 

government regulating her womanhood.  
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However, in this case Petitioner is a woman who was assigned-male-at-birth, who is 

asserting her right to present herself to the world as a woman, without the government regulating 

her womanhood. The fact that a born man’s right to be a man or a born woman’s right to be a 

woman is taken for granted, but a born-male woman’s right to be a woman is regulated only lends 

strength and urgency to Petitioner’s assertion of her right to privacy in manifesting her gender 

identity. Where a fundamental right is enjoyed unequally, the disadvantaged party’s claim to that 

fundamental right is bolstered by the force of the Equal Protection Clause of the Fourteenth 

Amendment. See Obergefell, 576 U.S. at 671-75 (reasoning that the Equal Protection Clause 

mutually reinforced the Due Process Clause of the Fourteenth Amendment regarding same-sex 

couples’ fundamental right to marriage because heterosexual couples already enjoyed an 

unchallenged fundamental right to marriage which states kept from same-sex couples).  

i. The Due Process Clause of the Fourteenth Amendment Protects the 
Fundamental Right to Privacy from Government Interference in One’s 
Personal, Intimate Identities.  

 
 This Court announced the fundamental right to privacy in Griswold, holding that 

“penumbras, formed by emanations” from the Bill of Rights cover certain “zones of privacy.” 381 

U.S. at 484. In that case, this Court struck down a Connecticut law criminalizing contraceptive use 

by married couples as violating the privacy inherent in “the marital bedroom” in an “‘unnecessarily 

broad[]’” way. Id. at 485-86 (quoting NAACP v. Alabama, 377 U.S. 288, 307 (1958)). As this 

Court has developed its privacy jurisprudence since Griswold, the right to privacy has centered 

itself on the Due Process Clause of the Fifth and Fourteenth Amendments. See Lawrence, 539 U.S. 

at 578-79. At the same time that the right to privacy has centered on the Due Process Clauses, the 

extent of the right has expanded from merely the confines of the marital bedroom to the personal 
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and intimate lives of all persons. Compare Lawrence, 539 U.S. at 578 with Griswold, 381 U.S. at 

485-86.  

 The right to privacy extends to the personal, intimate lives of all persons and protects the 

dignity of human autonomy from government interference. Lawrence, 539 U.S. at 565-67. This 

Court most recently expanded the right to privacy in Lawrence. Id.; see also Obergefell, 576 U.S. 

at 675 (holding the existing fundamental privacy right to marry also applies to same-sex couples). 

In that case, this Court struck down a Texas statute criminalizing homosexual sodomy as violating 

the privacy of the intimate conduct of consenting adults. Lawrence, 539 U.S. at 578. In Lawrence, 

this Court emphasized the importance of basic human dignity in understanding the fundamental 

right to privacy. See id. at 567. Moreover, Lawrence highlighted that the intimacy of a loving 

relationship is a crucial part of human dignity and held that criminalizing the sexual aspect of an 

“enduring” “personal bond” infringes on the privacy inherent in a person’s love life. Id. Therefore, 

an individual’s right to privacy extends to intimate, personal acts inherent in human dignity such 

as love, childbearing, and autonomy. See Lawrence, 539 U.S. at 567; Casey, 505 U.S. at 851 

(holding for a five-justice majority “Our law affords constitutional protection to personal decisions 

relating to marriage, procreation, contraception, family relationships, child rearing, and 

education”); Eisenstadt, 405 U.S. at 453. Accordingly, this Court should recognize the autonomy 

of all persons to manifest their own gender identity.  

ii. The Right to Privacy Protects the Fundamental Right to Manifest One’s 
Own Gender Identity Because It Is Among the Most Intimate Decisions a 
Person Can Make. 

 
 The question before this Court today, at its core, is whether the government may dictate 

what gender an individual manifests in her daily life. This is a question of first impression; the 

answer is no. The fundamental right to privacy protects every person’s liberty to manifest her own 
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gender identity. This Court has never settled upon a definite test for what exactly the right to 

privacy protects, instead rooting the right in principles of dignity and autonomy. Obergefell, 576 

U.S. at 663-64. A plurality of this Court attempted to create a model for determining the reach of 

the privacy right in Washington v. Glucksberg. 521 U.S. 702, 721 (1997) (plurality opinion). 

However, subsequent privacy cases have ignored or brushed aside the Glucksberg standards. 

Obergefell, 576 U.S. at 671 (holding that the Glucksberg approach was “inconsistent with the 

approach this Court has used in discussing other fundamental rights” and declining to apply it to 

the question of same-sex marriage). Instead, this Court has used human dignity, autonomy, and 

respect for intimacy as guiding principles in identifying the fundamental rights protected by the 

right to privacy. See id. at 666 (holding that same-sex marriage is protected by the right to privacy 

in part because marriage is “inherent in the concept of individual autonomy”); Lawrence, 539 U.S. 

at 574 (holding that the right to privacy protects the right to engage in the sexual conduct of one’s 

choice because the Constitution “demands” “respect” for the “autonomy of the person” in making 

intimate choices); Casey, 505 U.S. at 851 (holding that the right to privacy protects the right to 

obtain an abortion, subject to state interests in unborn fetuses, because “choices central to personal 

dignity and autonomy, are central to the liberty protected by the Fourteenth Amendment [Due 

Process Clause]”). This Court’s precedent regarding the right to privacy makes clear that when 

identifying new fundamental rights protected by the right to privacy, the inquiry should start with 

how the right in question relates to human dignity, autonomy, and intimacy. See Obergefell, 576 

U.S. at 666. 

Manifesting one’s own gender identity is a deeply intimate process which is essential to 

human dignity and autonomy. Prior to the recent surge in transgender visibility in the public 

sphere, gender identity went unquestioned in ordinary life. See generally Vincent J. Samar, The 
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Right to Privacy and The Right to Use the Bathroom Consistent with One's Gender Identity, 24 

Duke J. Gender L. & Pol'y 33 (2016). Men were men, women were women; or at least that was 

the understanding of the vast majority of American society. Id. However, society’s unchallenged 

assumption of cisgender identities masked the even deeper assumption that those cisgender people 

were entitled to be so.  See id. 

This point is illustrated by the absurdity of the idea that a man, born a male, might be told 

by the government that he is in fact a woman and may not live his life as a man. A man whose 

government insists that he is actually a woman and must live as a woman would, rightfully, feel 

violated by the government’s invasion into his privacy. The same is true for all persons, regardless 

of the sex they were born into. The government has no place dictating the manifestation of 

manhood or womanhood because one’s concept of one’s own gender is so intimate and personal 

that it should be entirely free from government influence.  

Further, the government dictating the gender identity of any individual profoundly violates 

that person’s autonomy. If individual autonomy requires freedom in choices such as whether to 

use contraceptives, who to marry, how to raise one’s children, or whom to have sex with, then how 

one manifests her own gender must be central to autonomy as well. See Obergefell, 576 U.S. 644 

(marital liberty); Lawrence, 539 U.S. 558 (sexual liberty); Eisenstadt, 405 U.S. 438 (individual 

contraceptive liberty); Griswold, 381 U.S. 479 (marital contraceptive liberty); Pierce v. Soc’y of 

Sisters of the Holy Names of Jesus and Mary, 268 U.S. 510 (1925) (parental liberty in education); 

Meyer v. Nebraska, 262 U.S. 390 (1923) (parental liberty in language). This Court recognized as 

much when it held that “there is a realm of personal liberty which the government may not enter.” 

Casey, 505 U.S. at 847. The fundamental right to privacy protects manifestation of gender identity 

because there is no more intimate “realm of personal liberty” than one’s own sense of self, and no 
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greater government intrusion than dictating who an individual is permitted to be. See Lawrence, 

539 U.S. at 574.  

iii. The Fundamental Right to Privacy in Manifesting One’s Own Gender is 
Historically Rooted, but Unequally Enjoyed. 
 

 This Court has always asserted the importance of “history and tradition” when identifying 

fundamental rights protected by the right to privacy. See Obergefell, 576 U.S. at 656-67; Lawrence, 

539 U.S. at 566-71; Glucksberg, 521 U.S. at 720. However, history and tradition are not 

dispositive. See Obergefell, 576 U.S. at 671. Here, American history and tradition shows that the 

country’s laws have historically ignored transgender persons, not discriminated against them. See 

Vincent J. Samar, The Right to Privacy and The Right to Use the Bathroom Consistent with One's 

Gender Identity, 24 Duke J. Gender L. & Pol'y 33, 42 (2016). This is not to say that transgender 

persons have not faced discrimination in American history. See generally Asher Waite-Jones, 

Queer (In)Justice: The Criminalization of Lgbt People in The United States, 30 Berkeley J. Gender 

L. & Just. 182 (2015) (reviewing Joey L. Mogul et al., Queer (In)Justice: The Criminalization Of 

Lgbt People In The United States (Michael Bronski ed.) (2011)). However, this Court has always 

looked to past legislation to determine the values of society at large throughout history. See 

Lawrence, 539 U.S. at 568-71 (analyzing the American legislative history of criminalizing 

homosexual sodomy). Here, neither the federal government nor the states have formally restricted 

individuals from manifesting the gender identity of their choice until very recently. See Vincent J. 

Samar, “The Right to Privacy and The Right to Use the Bathroom Consistent with One's Gender 

Identity” 24 Duke J. Gender L. & Pol'y 33, 42 (2016) (finding that the 2016 slew of “bathroom 

laws” restricting access to gendered bathrooms to those with the same biological sex was the first 

legal discrimination against manifested transgender identities). Therefore, the legal “history and 

tradition of this Nation” show a respect for the privacy of the right to manifest one’s gender 
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identity. As such, this Court should recognize the fundamental right to manifest one’s own gender 

identity as one protected by the right to privacy. 

iv. The Equal Protection Clause Strengthens the Privacy Right to Determine 
One’s Own Gender Identity 

 
 Where two groups do not equally enjoy the privileges of a fundamental right, the 

disadvantaged party’s claim to that fundamental right is bolstered by the Equal Protection Clause 

of the Fourteenth Amendment. Obergefell, 576 U.S. at 672; Lawrence, 539 U.S. at 575. Here, 

cisgender and transgender persons both hold the fundamental right to manifest their gender 

identity. See Lawrence, 539 U.S. at 574; Casey, 505 U.S. at 851. However, North Greene seeks to 

disadvantage transgender persons from enjoying their fundamental right, as compared to cisgender 

persons. Cf. Obergefell, 576 U.S. at 672 (holding that all persons have a fundamental right to 

privacy in choosing to marry, especially in light of bans on same-sex marriage); Lawrence, 539 

U.S. at 575 (holding that all persons have a fundamental right to privacy in their sexual conduct, 

especially in light of criminalization of homosexual sodomy). Therefore, the Equal Protection 

Clause reinforces the Due Process Clause in Petitioner’s claim and lends its weight to the 

inexorable conclusion that North Greene’s trans-exclusionary policy violates Petitioner’s 

fundamental right to privacy in manifesting her chosen gender identity. See Obergefell, 576 U.S. 

at 672; Lawrence, 539 U.S. at 575.  

2. North Greene’s Trans-Exclusionary Athletics Policy Violates Taylor Powell’s 
Fundamental Right to Privacy in Manifesting Her Gender Identity. 

 
North Greene’s trans-exclusionary policy violates Taylor Powell’s fundamental right to 

privacy in manifesting her gender identity. Taylor Powell and other born-male athletes whose 

gender identity is female appear female. Petitioner is currently transitioning, which means she is 

undergoing female puberty via hormonal supplements and will likely ultimately have sex-
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reassignment surgery. See Paul W. Hruz, et al., Growing Pains: Problems with Puberty 

Suppression in Treating Gender Dysphoria, 52 The New Atlantis 3, 17 (2017). Petitioner has 

breasts and a high voice. See Hruz, et al., Growing Pains: Problems with Puberty Suppression in 

Treating Gender Dysphoria, 52 The New Atlantis 3, 17 (2017). She lacks facial hair. Id. In other 

words, when Petitioner competes in swimming she will appear female to everyone watching. See 

id. By denying Petitioner the ability to compete with her own gender, North Greene interferes in 

Petitioner’s manifestation of her gender identity—the way in which she expresses her womanhood. 

Rather than compete as a woman and express her identity as such, Petitioner and others like her 

must now choose between not competing in a sport they love or competing among a gender that 

they do not belong to. In either scenario, competing with the mens’ team or not competing at all, 

North Greene’s trans-exclusionary policy interferes in transgender athletes’ privacy in manifesting 

their own gender identity. Such an interference violates the right to privacy inherent in the Due 

Process Clause of the Fourteenth Amendment.  

Further, North Greene’s interference in Taylor Powell’s right to privacy in manifesting her 

gender identity will do her serious and lasting harm. If Petitioner were to compete with the men’s 

swimming team, she would be an obvious outsider. Students and parents would ask questions 

about the strange female on the mens’ team or deduce the answer themselves, and soon everyone 

in the Petitioner’s school would know that she is transgender. The same would be true of any born-

male female athlete in the process of transitioning. By casting transgender athletes in such an 

obvious outsider role, North Greene essentially outs all transgender athletes as transgender without 

their consent. Outing a transgender person opens that person to a tremendous risk of bullying, 

abuse, and possible deadly attack. See generally Asher Waite-Jones, Queer (In)Justice: The 

Criminalization of Lgbt People in The United States, 30 Berkeley J. Gender L. & Just. 182 (2015) 
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(reviewing Joey L. Mogul et al., Queer (In)Justice: The Criminalization of Lgbt People In The 

United States (Michael Bronski ed.) (2011)). Nonconsensual outing of transgender status is also a 

traumatic experience which can humiliate and distress the outed person. See, e.g., Laura Bradley, 

Why Survivor’s Zeke Smith Wanted CBS to Air the Moment He Got Outed as Trans, Vanity Fair 

(May 4, 2017), https://www.vanityf air.com/hollywood/2017/05/survivor-zeke-smith-outed-trans-

jeff-varner-cbs. Therefore, the trans-exclusionary policy violates Taylor Powell’s fundamental 

right to privacy in manifesting her gender identity by attempting to dictate Taylor Powell’s gender 

to her and by causing her substantial risk of hateful attacks. 

When a state violates a fundamental right to privacy, as North Greene does in this case, 

this Court applies strict scrutiny to the state’s actions. Reno, 507 U.S. at 301-02. Strict scrutiny 

requires that a law must be narrowly tailored to pursue a compelling government interest. Id.  

C. The State of North Greene’s Trans-Exclusionary High School Athletics Policy Fails 
Strict Scrutiny Because the Policy is not Narrowly Tailored towards a Compelling 
Government Interest. 
 

 North Greene’s trans-exclusionary policy violates a fundamental privacy right. Therefore, 

the trans-exclusionary policy must be narrowly tailored to a compelling government interest or it 

is an unconstitutional invasion of personal liberty. Id. The trans-exclusionary policy does not 

pursue a compelling interest, nor is it narrowly tailored to its interest, and therefore is 

unconstitutional. Id. 

1. North Greene’s Trans-Exclusionary High School Athletics Policy Does Not 
Pursue a Compelling Government Interest. 

 
North Greene must present a compelling government interest to satisfy the strict scrutiny 

standard for violating a fundamental privacy right. Id. North Greene claims its state interest in the 

trans-exclusionary policy is preserving competitive female athletics. However, this Court is not 

required to take North Greene at its word when determining what state interest the state is pursuing 
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via the trans-exclusionary policy. See Obergefell, 576 U.S. at 679 (discounting state arguments 

that same-sex marriage bans further a state interest in preserving the institution of marriage by 

finding that the states had “not shown a foundation for the [interest]”). The record indicates that 

North Greene’s true reason for the policy was anti-transgender animus.  

North Greene instituted the trans-exclusionary policy at the urging of several members of 

the women’s swim team and their parents, who complained that Taylor’s swimming success 

threatened their ability to compete in women’s swimming. However, at the time of the policy’s 

passing, the record does not show any other transgender woman besides Taylor competed in 

women’s swimming in the entire state of North Greene. North Greene could not rationally believe 

that barring transgender women from competing in women’s swimming would have any effect at 

all on the competitiveness of the state competitions. The only remaining reason for banning 

transgender women from women’s athletics is that North Greene did not want transgender women 

in women’s athletics. This Court has held that such animus towards a minority group is not even 

a legitimate state interest, let alone a compelling one. See Lawrence, 539 U.S. at 574.  

Further, even if the Court takes North Greene at its word that it acted to preserve 

competitive women’s athletics, preserving competitive women’s athletics is not a compelling state 

interest because this Court has never recognized a compelling state interest in facilitating sports in 

the first place. See O'Connor v. Bd. of Ed. of School Dist. No. 23, 645 F.2d 578, 580 (7th Cir. 1981) 

(holding that the law is settled that there is not a compelling government interest in preserving 

competitive women’s sports by excluding biologically male athletes). Moreover, by way of 

comparison, North Greene’s interest in athletic competition does not rise to the level of other 

recognized compelling state interests, such as national security, remediating racial discrimination, 

or ensuring railroad safety. See Skinner v. Ry. Labor Execs.' Ass'n, 489 U.S. 602, 628 (1989) 
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(railroad safety); Richmond v. Croson, 488 U.S. 469, 492 (1989) (Op. of O'Connor, J.) (citing 

Norwood v. Harrison, 413 U.S. 455, 465 (1973)) (remediation for racial discrimination); Haig v. 

Agee, 453 U.S. 280, 307 (1981) (national security). Because North Greene has failed to present 

any compelling government interest in its intrusion upon the fundamental right to privacy in 

manifesting one’s gender identity, the trans-exclusionary policy must be struck down as 

unconstitutional. Reno, 507 U.S. at 301-02. 

 The Fourteenth Circuit also erred when it invoked unspecified “privacy rights” in not 

sharing bathroom facilities or locker rooms with transgender athletes as a justification for the trans-

exclusionary policy. R. at 12, n.4. The lower court suggested that these “rights” were substantial 

enough to outweigh the fundamental privacy right in manifesting one’s own gender identity, 

although it formulated a much narrower right, and therefore gave North Greene a greater interest 

in trans-exclusion. R. at 12, n.4. The panel below was incorrect in finding such a privacy right in 

not sharing locker rooms with transgender student athletes. Locker rooms are inherently awkward 

areas, with little expectation of privacy of any kind, including in one’s own nude body.  

In fact, a transgender athlete in the locker room is in far more danger of bullying and 

ostracization than a cisgender student is in danger of an invasion of her privacy by a transgender 

person’s mere presence in a locker room. Indeed, the record indicates that Taylor Powell already 

suffered bullying in the locker room of the men’s swimming team before she was allowed to 

compete on the women’s team. Without a more specific complaint than being forced to “share” a 

locker room with a transgender athlete, the claimed right to a trans-free locker room is merely a 

request for segregation based on an immutable characteristic. Cf. Brown v. Bd. of Educ. of Topeka, 

Shawnee County, Kan., 347 U.S. 483, 495 (1954) (holding that segregation by race for its own 

sake was an unjustifiable violation of the Equal Protection Clause of the Fourteenth Amendment).  
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North Greene cannot even logically segregate Petitioner, because even if this Court credits 

the fanciful privacy right to a trans-free girls’ locker room, the boys’ locker room would be just as 

unable to accept Petitioner or others like her. Therefore, because North Greene does not present a 

compelling government interest to support its violation of the fundamental right to privacy in 

manifesting one’s own gender identity, nor does it present a sufficient countervailing privacy right 

held by another party, the trans-exclusionary policy is an unconstitutional violation of the Due 

Process Clause of the Fourteenth Amendment.  

2. North Greene’s Trans-Exclusionary High School Athletics Policy Is Not 
Narrowly Tailored to Its Stated Interest. 

 
Even if this Court holds that the trans-exclusionary policy furthers a compelling 

government interest, the state must still narrowly tailor the policy to that compelling interest. Reno, 

507 U.S. at 301-02. Narrow tailoring requires the state closely frame its action to address the 

chosen state interest. See id. Here, the policy is not narrowly tailored because there are much 

narrower options to preserve any interest in competitive women’s sports than the trans-

exclusionary policy. 

 Testosterone blockers are a less restrictive means of ensuring competitive women’s sports 

than barring transgender women from women’s athletics entirely. See Michael Lenzi, Comment, 

The Trans Athlete Dilemma: A Constitutional Analysis of High School Transgender Student-

Athlete Policies, 67 Am. U. L. Rev. 841, 854 (2018). Testosterone blockers are a method of 

controlling male puberty in born-male transgender women. See id. They operate by interrupting 

the internal operation of the hormone testosterone, which is responsible for the male advantages 

in physical activities, as well as male puberty. Id. Transgender women athletes who transition 

before or during puberty by taking testosterone blockers do not exhibit any physical advantages 

over born-female counterparts. Id. at 855.  
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North Greene could allow transgender athletes to compete on women’s sports teams but 

require that those athletes use testosterone blockers to neutralize any athletic advantage male 

puberty might bring to the athletes. See Hecox v. Little, No. 1:20-cv-00184-DCN, 2020 U.S. Dist. 

LEXIS 149442, at *74 (D. Idaho August 17, 2020) (discussing the success of NCAA regulations 

allowing transgender women to compete after one year of testosterone blockers). A policy utilizing 

testosterone blockers could serve as a less restrictive means on a transgender athlete’s right to 

privacy in manifesting one’s gender identity. Certainly, such a policy is less restrictive than 

essentially banning transgender athletes from competing on sports teams as their own gender. 

Therefore, because there is a less restrictive means to accomplish the state interest pursued by the 

trans-exclusionary policy, the policy is not narrowly tailored and is unconstitutional.  

 The trans-exclusionary policy is also not narrowly tailored because its effect is designed to 

prevent transgender athletes from dominating women’s athletics, but it bans all transgender 

athletes regardless of skill level. The policy punishes transgender athletes like Petitioner for being 

skilled and working hard to build their competitive edge over other top athletes. However, it also 

punishes transgender athletes who are not top athletes but would otherwise benefit from 

participating in high school athletics—the very benefits North Greene seeks to preserve for 

cisgender women. The trans-exclusionary policy forces all transgender women athletes to compete 

as a member of the wrong gender, not just top transgender athletes. Restricting athletically average 

transgender women from competing on women’s teams does not preserve competitive women’s 

sports, it only punishes those athletes for being transgender. An overbroad state action cannot be 

narrowly tailored, because it infringes on more freedom than necessary to accomplish its goal. See 

Bd. of Trs. of State Univ. of N.Y. v. Fox, 492 U.S. 469, 482 (1989). Therefore, the trans-
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exclusionary policy is not narrowly tailored towards preserving competitive women’s athletics and 

is unconstitutional.  

CONCLUSION 
 

For the foregoing reasons, this Court should REVERSE the Fourteenth Circuit’s decision. 
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