
______________________________________________________________________________

  

  

No. 20-1254  

  

______________________________________  

  

In the   

  

SUPREME COURT OF THE UNITED STATES  

  

October Term of 2020  

_______________________________________  

  

TAYLOR POWELL,  

                  

                                             Petitioner,  

  

v.  

  

NORTH GREENE HIGH SCHOOL ATHLETIC ASSOCIATION, 

  

                                             Respondent.  

_______________________________________  

 

On Writ of Certiorari to United States   

Court of Appeals for the Fourteenth Circuit  

_______________________________________  

  

BRIEF FOR RESPONDENT   

______________________________________  

  

         

 

 

 

 

 

 

Team 18 

        Counsel for Respondent 

        September 28, 2020   

 

 

 

 



2 

 

 

QUESTIONS PRESENTED 

 

1. Under the Equal Protection Clause of the Fourteenth Amendment, does a gender-based 

classification for the purposes of remedying past female discrimination and promoting equal 

opportunity in interscholastic sports violate equal protection? 

2. Under the Due Process Clause of the Fourteenth Amendment, does a high school athlete have 

a fundamental right to compete under a chosen gender when the athlete does not have a 

fundamental liberty interest in education or a fundamental privacy interest in personal 

autonomy?  
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STATEMENT OF FACTS 

 Taylor Powell (hereafter “Petitioner”), born as a biological male, was diagnosed and 

treated for gender dysphoria and had begun transitioning to being a transgender female. (R. at 4). 

Petitioner was an excellent swimmer and had excelled at swimming since childhood. Id. Prior to 

the start of the fall school year, Petitioner asked North Green High School (NGHS) for permission 

to compete on the women’s swim team. (R. at 4). In the fall of 2019, NGHS began allowing 

transgender athletes to participate on the sports teams that aligned with their identified gender as 

opposed to their biological sex. (R. at 3-4). Petitioner made the team and competed on behalf of 

NGHS, winning several events and qualifying for the state championships. (R. at 5).  

 Other athletes on the team and their parents, along with parents and athletes from other 

schools, filed a complaint with the North Green High School Athletic Association (NGHSAA, 

hereafter “Respondent”) in February 2020 after the women’s swim season ended. (R. at 5). Prior 

to the 2019-20 swim season the NGHSAA did not have any rules addressing transgender athletes. 

Id. One of the complaining athletes was Brittany Miller, a rising high school junior who was the 

presumptive top swimmer for the NGHS women’s swim team. (R. at 3). Her past success in junior 

high and her dedicated training regime seemed poised to place her in a position where she would 

be ready to succeed at the collegiate level. Id. However, because of Petitioner’s enrollment on the 

team, Brittany’s potential career in collegiate athletes was eroding, her chances for receiving a 

scholarship diminished significantly, and she had likely lost the chance to get accepted to a top 

school. (R. at 4-5).  

At a board meeting, the NGHSAA adopted a new policy in March 2020 entitled “Fair 

Opportunity for Women Athletics” (hereafter “FOWA” or “the policy”). Id. The policy provided 

that all sports teams for schools within the NGHSAA must designate as male, female, or coed, and 
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also stated that “[a]thletics teams or sports designated for females, women, or girls shall not be 

open to students who are biologically male.” Id. The policy did not state any limitations on 

participation in male sports. Id. Petitioner spoke to the women’s swim coach and NGHS principal 

but was deemed unable to participate on the women’s swim team in 2020-21. (R. at 6). This case 

followed.  

STATEMENT OF THE CASE 

 

Petitioner filed a complaint against the Respondent on March 15, 2020 in the United States 

District Court for the Eastern District of North Greene (the “District Court”). (R. at 6). In her 

complaint, Petitioner alleged that the FOWA violated the Equal Protection Clauses and Due 

Process Clause of the Fourteenth Amendment. Id. Petitioner sought declaratory and injunctive 

relief. Id.  

The District Court entered a preliminary injunction against enforcement of the FOWA, 

granted Petitioner’s motion for summary judgment, and denied Respondent’s motion for summary 

judgement. The District Court later concluded that the FOWA was violative of the Equal 

Protection and Due Process Clauses of the Fourteenth Amendment and entered a permanent 

injunction against its enforcement on June 1, 2020. (R. at 6). Respondent appealed the District 

Court’s judgement to the United States Court of Appeals for the Fourteenth Circuit (the 

“Fourteenth Circuit”).  

On appeal, the Fourteenth Circuit reversed the judgment of the District Court and held that 

the FOWA did not violate the Equal Protection Clause or Due Process Clause of the Fourteenth 

Amendment. (R. at 6). The Fourteenth Circuit, unpersuaded by other jurisdictions rulings to the 

contrary, analyzed Petitioner’s claim under minimal scrutiny and found that Respondent’s 

articulated objectives were rationally related to remedying past female discrimination and 
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promoting equal opportunity in interscholastic sports. (R. at 8–9). Applying heightened scrutiny 

for the sake of argument, the Fourteenth Circuit similarly held that the FOWA was substantially 

related to the Respondent’s important governmental objectives. (R. at 9–11). This appeal followed.  

SUMMARY OF THE ARGUMENT 

 

 The policy does not violate the Equal Protection Clause because it is substantially 

related to serving important government objectives. The policy discriminates on the basis of 

sex and gender, with cases arising out those classifications being subject to heightened scrutiny. 

The group of transgender individuals is not a suspect class warranting strict scrutiny but is only a 

quasi-suspect class. The policy satisfies heightened scrutiny because it is substantially related to 

the remedying of female-discrimination and promoting equal opportunity in interscholastic sports, 

two objectives that have been held by this Court or by Federal Circuits to be sufficiently important 

governmental interests.  

 The policy does not violate the Due Process Clause because Petitioner has not asserted 

a valid fundamental right under a liberty interest or a privacy interest. Petitioner does not 

have a fundamental right to education, as this Court has consistently applied in context of the Equal 

Protection Clause and should extend to Due Process. Even if this Court holds that a fundamental 

right to education exists, Petitioner does not have a fundamental right to participate in 

interscholastic sports. This Court should likewise hold that Petitioner has no fundamental privacy 

interest to participate under a chosen gender in interscholastic sports. The origins and application 

of the right to privacy, as attenuated as they are from their already unstable foundation, do not 

reach Petitioner’s situation, nor does any right to personal autonomy cover the right to participate 

under a chosen gender in high school sports. This Court should apply the doctrine of judicial 

restraint and withhold the further recognition of any substantive due process fundamental rights.  
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ARGUMENT 

 

I. The FOWA Does Not Violate the Equal Protection Clause Because it is Substantially 

Related to Serving Important Governmental Objectives  

 

The Equal Protection Clause states “No state shall make or enforce any law which shall … 

deny to any person within its jurisdiction the equal protection of the laws.” U.S. Const. amend. 

XIV, § 1. Textually, the Fourteenth Amendment imposes this duty on the states; however, it applies 

equally to quasi-legislative bodies, such as public-school athletic associations. Brentwood 

Academy v. Tennessee Secondary School Athletic Association, 531 U.S. 288, 298–99 (2001). 

Because the very nature of law is to distinguish between those not similarly situated, this Court 

has interpreted the Clause not to require that everyone is treated identically in all cases, but that 

“all persons similarly situated should be treated alike.” City of Cleburne v. Cleburne Living Ctr., 

473 U.S. 432, 439 (1985). There is justification for individuals who are not similarly situated to 

be treated differently, and thus this Court has required, as a general rule, that a legal classification 

must be reasonable in relation to the objectives of the law. San Antonio Indep. School Dist. v. 

Rodriguez, 411 U.S. 1, 59 (1973) (Stewart, J., concurring) (“The function of the Equal Protection 

Clause, rather, is simply to measure the validity of classifications created by state laws.”). And 

when the classification is gender-based, the government bears the burden of showing that the 

classification is substantially related to serving an important governmental objective. E.g., United 

States v. Virginia, 518 U.S. 515, 531 (1996). 

Here, the FOWA discriminates on the bases of biological sex and gender, which are treated 

as “quasi-suspect” and subject to heightened scrutiny. This standard is satisfied because the 

FOWA’s prohibition of transgender females from competing on cisgender female athletic teams 

serves the Association’s important interests of remedying past female discrimination and 

promoting equal opportunity in interscholastic sports.  Therefore, this Court should affirm the 
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decision of the Fourteenth Circuit because the FOWA does not violate the Equal Protection Clause 

of the Fourteenth Amendment. This court reviews issues of law de novo.  

A. The appropriate standard of review for a gender-based classification is heightened 

scrutiny. 

 

The first question this Court must address is what standard of review is appropriate. 

Attorney General of New York v. Soto-Lopez, 476 U.S. 898, 906 n.6 (1986) (“The logical first 

question to ask when presented with an equal protection claim, and the one we usually ask first, is 

what level of review is appropriate.”). At minimum, a government classification must be rationally 

related to a legitimate government objective. However, when the classification is based on a 

suspect or quasi-suspect trait, or impinges on a fundamental right, a greater level of scrutiny is 

required.  

Here, the policy classifies on the basis of biological sex and gender. Transgenderism is not 

a suspect class, but classifications based on sex, though colloquially referred to by this Court as 

“gender,” are quasi-suspect. Craig v. Boren, 429 U.S. 190, 197 (1976). Because transgender 

individuals are not a suspect class, and because “it is impossible to discriminate against a person 

for being … transgender without discriminating against that individual based on sex,” this Court 

should apply heightened scrutiny. Bostock v. Clayton Cty., 140 S. Ct. 1731, 1741 (2020).  

1. Heightened scrutiny is the appropriate standard of review because the FOWA 

classifies on the basis of biological sex and gender. 

 

The appropriate standard of scrutiny for biological sex-based classifications is heightened 

scrutiny. E.g.,  Virginia, 518 U.S. at 531 (1996); Miss. Univ. for Women v. Hogan, 458 U.S. 718, 

724 (1982); Craig, 429 U.S. at 197 (1976); Reed v. Reed, 404 U.S. 71, 75 (1971). However, this 

Court’s recent decision in Bostock recognizes that biological sex-based classifications necessarily 

implicate gender-based classifications, as the two have acquired different meaning.  
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When a biological sex-based classification appears in the text of a state actor’s prescription, 

a discriminatory purpose is plainly shown and is subject to heightened scrutiny. Virginia, 518 U.S. 

at 531 (1996). Moreover, the Federal Circuit Courts of Appeals have resoundingly held that 

transgender individuals as a class are quasi-suspect, and thus classifications that impose a burden 

on transgender individuals are subject to heightened scrutiny. Adams v. Sch. Bd., 968 F.3d 1286 

(11th Cir. 2020) (“[D]iscrimination against a transgender individual because of [his or] her gender-

nonconformity is sex discrimination, whether it's described as being on the basis of sex or gender.” 

(alteration in original) (quoting Glenn v. Brumby, 663 F.3d 1312, 1317 (11th Cir. 2011); Grimm 

v. Gloucester Cty. Sch. Bd., No. 19-1952, 2020 U.S. App. LEXIS 27234, at 44-45 (4th Cir. Aug. 

26, 2020); Whitaker v. Kenosha Unified Sch. Dist. No. 1 Bd. of Educ., 858 F.3d 1034, 1051-52 

(7th Cir. 2017); Karnoski v. Trump, 926 F.3d 1180, 1199-200 (9th Cir. 2019); see Druley v. Patton, 

601 F. App'x 632, 635 (10th Cir. 2015) (“To date, this court has not held that a transsexual plaintiff 

is a member of a protected suspect class for purposes of Equal Protection claims.”).  

Here, Sections 1 and 2 of the FOWA policy expressly classifies on the basis of biological 

sex: 

(1) Interscholastic and intramural club athletic teams or sports … whose students 

or teams compete in the North Greene High School Athletic Association shall 

be expressly designated as one (1) of the following based on biological sex: (a) 

Males, men, or boys; (b) Females, women, or girls; or (c) Coed or mixed. 

(2) Athletic teams or sports designated for females, womens, or girls, shall not be 

open to students who are biologically male. 

 

(R. at 5). Though, on its face, the classification is made against those who are “biologically male,” 

the effect of the classification is that biological males who identify as female (transgender females) 

are burdened with the inability to participate on sports teams aligned with their female gender 

identity. Therefore, this Court should apply heightened scrutiny to determine the validity of the 

FOWA. 
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2. Strict scrutiny is not the appropriate standard of review because transgender 

individuals are not a suspect class and the FOWA does not infringe on a 

fundamental right. 

 

Strict scrutiny is the appropriate standard of review when a classification burdens a suspect 

class, such as race, ethnicity, or alienage, or infringes on a fundamental right guaranteed by the 

Constitution. United States v. Carolene Prods. Co., 304 U.S. 144, 152 n.4 (1938). Here, because 

transgender individuals are not a suspect class, and because participation in interscholastic sports 

is not a specific right guaranteed by the Constitution, strict scrutiny is not the appropriate standard 

of review.  

First, as discussed in greater depth below, heightened scrutiny should not be applied to the 

FOWA policy because it does not impinge on a fundamental right explicitly or implicitly 

guaranteed by the Constitution. Participation in extracurricular athletic organizations is not a right 

explicitly or implicitly guaranteed by the Constitution. E.g., Davenport v. Randolph Cty. Bd. of 

Educ., 730 F.2d 1395, 1397 (11th Cir. 1984); Walsh v. La. High Sch. Athletic Assoc., 616 F.2d 

152, 159 (5th Cir. 1980) (holding that there is no “constitutionally protected entitlement to 

participate in interscholastic athletic competition.”); Hecox v. Little, No. 1:20-cv-00184-DCN, 

2020 U.S. Dist. LEXIS 149442, at *73 (D. Idaho Aug. 17, 2020) (“Access to interscholastic sports 

is not, however, a constitutionally recognized fundamental right.”).  

Here, although Petitioner presents the right at issue as her “right to gender identity and 

choice,” (R. at 12), that is not the right at issue. The FOWA merely prohibits Petitioner from 

competing on female sports teams. (R. at 5). Petitioner is uninhibited from expressing her gender 

identity during class, school activities, or in interscholastic sports as a member of the male or coed 

sports teams available at NGHS. Thus, the right at issue, to the extent it is recognized as “right,” 

is more suitably classified as the right to participation in interscholastic sports, which is neither 
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expressly nor implicitly recognized by the Constitution as fundamental. Therefore, this Court 

should not apply strict scrutiny to the FOWA policy because the right to participation in 

interscholastic sports is not a fundamental right.  

Additionally, this Court should not apply strict scrutiny to the FOWA policy because the 

transgender community is not a suspect class. Classifications that reflect prejudice and antipathy, 

such as those based on race, alienage, or national origin, are seldom relevant to any legitimate state 

interest, and thus subject to strict scrutiny. City of Cleburne, 473 U.S. at 440. A suspect class is a 

class who has immutable traits, a history of purposeful unequal treatment, and a perennial lack of 

access to political power. Carolene Prods. Co., 304 U.S. at 152 n.4.  

An immutable trait is one that is unable to be changed over time, such as race, ethnicity, or 

national origin. Here, however, transgenderism is inherently non-immutable, as medical consensus 

shows that seventy-seven to ninety-four percent of children with gender dysphoria reconcile their 

gender identity to align with their biological sex as they progress through puberty and into 

adulthood. World Professional Association for Transgender Health, Standards of Care for the 

Health of Transsexual, Transgender, and Gender-Nonconforming People 11 (2012). Therefore, 

this Court should not apply strict scrutiny to the FOWA policy because the transgender community 

is not a suspect class.  

B. The FOWA satisfies heightened scrutiny because it is substantially related to the 

remedying female-discrimination and promoting equal opportunity in interscholastic 

sports.  

 

Gender-based classifications are subject to heightened scrutiny and bear a presumption of 

unconstitutionality.  Virginia, 518 U.S. at 532. The burden for overcoming this presumption rests 

entirely on the proponent of the challenged classification, and is met when there is a showing that 

the classification serves “important governmental objectives and that the discriminatory means 
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employed are substantially related to the achievement of those objectives.” Id. at 533 (quoting 

Hogan, 458 U.S. at 724).  

Here, remedying past discrimination against females and promoting equal opportunity in 

interscholastic sports are important governmental objectives. Requiring transgender females to 

compete on males and coed interscholastic sport teams is substantially related to remedying that 

past discrimination and protecting the progress that has been made. (R. at 8–9). Therefore, the 

FOWA does not violate the Equal Protection Clause.  

1. The FOWA serves the important governmental objective of remedying past 

female-discrimination. 

 

To satisfy heightened scrutiny under the Equal Protection Clause, the defender of the 

challenged gender-based classification must show it was enacted to serve an “important 

governmental objective[].” Virginia, 518 U.S. at 524 (quoting Hogan, 458 U.S. at 724). To be 

important, the government objective must be more than a mere conceivable objective; it must be 

the actual purpose. Weinberger v. Wiesenfeld, 420 U.S. 636, 648–49 (1975). Objectives that reflect 

or perpetuate archaic stereotypes and gender-based roles are insufficient. Hogan, 458 U.S. at 724-

25. 

This Court has recognized the following government objectives in gender-based 

classifications as important: remedying past female discrimination for particular economic 

disabilities suffered, promoting equal employment opportunity, and advancing full development 

of the talent and capacities of the citizenry of the United States. Virginia, 518 U.S. at 533. 

“Reduction of the disparity in economic condition between men and women caused by the long 

history of discrimination against women has been recognized as such an important governmental 

objective.” Califano v. Webster, 430 U.S. 313, 317 (1977).  
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In Califano, the statute at issue was § 215 of the Social Security Act, which had the effect 

of allowing female wage earners to exclude from her “average monthly wage,” three more lower 

earning years than a similarly situated male wage earner. Id. at 315–16. Thus, it gave women who 

reached age 62 before 1975 greater benefits than men of the same age and earnings record. Id. at 

316. This Court upheld § 215 of the Social Security act and held that remedying past discrimination 

against females was an important governmental objective. Id. at 320–21. This Court reasoned that 

§ 215 was “deliberately enacted to compensate for particular economic disabilities suffered by 

women.” Id. at 320.  

Here, like in Califano, the FOWA was enacted to “prevent the erosion of the significant 

gains made over the past several decades to afford [cisgender] female athletes greater opportunities 

to compete on an even playing field with men.” (R. at 9). The FOWA also acts to provide long-

term economic benefits to cisgender females, as it provides them with “opportunities to obtain 

recognition and accolades, college scholarships, and … numerous other long-term benefits that 

flow from success in athletic endeavors”; namely, economic benefits. (R. at 9).  Therefore, the 

FOWA serves an important governmental objective because it is aimed at remedying past 

discrimination against females in interscholastic sports. 

Promoting equality of athletic opportunity in public secondary schools is also an important 

governmental objective. Williams v. Sch. Dist. of Bethlehem, 998 F.2d 168, 179 (3d Cir. 1993); 

Clark ex rel. Clark v. Arizona Interscholastic Ass'n, 695 F.2d 1126, 1131 (9th Cir. 1982); B.C. v. 

Bd. of Educ., Cumberland Reg'l Sch. Dist., 531 A.2d 1059, 1065 (N.J. App. Div. 1987). Here, the 

FOWA aims to promote equality of athletic opportunity by segregating interscholastic sports teams 

by biological sex, while also affording the opportunity for students to compete on coed teams. This 

structure gives every student the ability to succeed in and derive economic benefits from 
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interscholastic sports, by allowing them to compete against those similarly situated individuals. 

By requiring students to compete against similarly situated individuals, the playing field is leveled 

for members of all genders. Therefore, the FOWA serves the important governmental objective of 

promoting equality of athletic opportunity.  

2. There is a substantial relation between the FOWA and remedying female-

discrimination and promoting equal opportunity in interscholastic sports.  

 

To satisfy the equal protection clause, the government must also prove that its gender-

based classification is “substantially related to achievement of those [important] objectives.” 

Craig, 429 U.S. at 197. A gender-based classification is substantially related to serve important 

governmental interests if they are not based on archaic and overbroad generalizations, Hogan, 458 

U.S. at 725; but rather, “realistically reflect[] the fact that the sexes are not similarly situated in 

certain circumstances.” Parham v. Hughes, 441 U.S. 347, 354 (1979).  

Here, the FOWA does not violate the Equal Protection Clause because it realistically 

reflects that cisgender females and transgender females are not similarly situated in interscholastic 

sports. Transgender females are biological males who wish to identify as a female, while cisgender 

females are biological females who wish to identify as female. (R. at 13). The cognitive dissonance 

in transgender females subjects some of them to a mental disorder known as gender dysphoria, 

while cisgender females have no susceptibility to such disorder. (R. at 13). They are, therefore, 

from a psychological standpoint, not similar situated. 

Moreover, transgender females and cisgender females are not similarly situated from a 

physiological standpoint. Transgender females are biologically male, and cisgender females are 

biologically female. Biological males, and thus transgender females, in high school “are 

substantially taller, heavier and stronger than their girl counterparts and have longer extremities.” 

Petrie v. Illinois High Sch. Ass'n, 394 N.E.2d 855, 861 (1979). Yet, cisgender females and 
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transgender females are similar in relation to “balance, coordination, strategic acumen, [and] 

quickness.” Id.  

The inherent physiological differences between transgender females and cisgender females 

is evidenced by the top national times for the 200-yard individual medley and 100-yard butterfly. 

(R. at 20). The top-ten times for biological males, who if they chose to so identify would constitute 

transgender females, ranges from 1:41.39 to 1:45.42. (R. at 20). The top-ten times for biological 

females ranges from 1:44.00 to 1:57.07. Id. When analyzed together without regard to biological 

sex, eight of the top female times for the 200-yard butterfly are displaced by biological males; that 

is, only two of the top ten female times would displace two males from the top ten male times. 

And the same is true for the 100-yard butterfly. Id. These are not overbroad characterizations rested 

on archaic stereotypes concerning the sexes, but rather, are statistical evidence that transgender 

females and cisgender females are not similarly situated in interscholastic sports.  

A policy classifying interscholastic sport teams on the basis of biological sex, and thus 

gender, is substantially related to remedying female discrimination and promoting equal athletic 

opportunity in interscholastic sports. Clark, 695 F.2d at 1130–31. In Clark, cisgender male 

students of Arizona’s public high schools challenged a policy promulgated by the Arizona 

Interscholastic Association (the “AIA”) that, while not defined in such terms, precluded cisgender 

males from competing on cisgender female volleyball teams. Id. at 1127. This effect was a result 

of the policy only providing for the establishment of female volleyball teams, and was silent as to 

whether male volleyball teams were permitted. Id. The plaintiffs in this case sought to enjoin 

enforcement of the AIA policy on the ground that it violated the Equal Protection Clause of the 

Fourteenth Amendment. Id. at 1128.  
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Relying on this Court’s decision in Craig, the Ninth Circuit applied heightened scrutiny to 

the AIA policy and held that it did not run afoul of the Equal Protection Clause. Id. at 1131. The 

Ninth Circuit reasoned that the AIA’s interest in “redressing past discrimination against women in 

athletics and promoting equality of athletic opportunity between the sexes” were both “legitimate 

and important.” Id. The Ninth Circuit reasoned that the AIA policy was substantially related to 

their stated objectives, despite the absence of a parallel provision expressly condoning a male 

volleyball team, because of the inherent physiological differences between the sexes, and that if 

males were permitted to compete on the female volleyball team, the “athletic opportunities for 

women would be diminished.” Id. at 1131 (“[T]here is no question that the Supreme Court allows 

for these average real differences between the sexes to be recognized or that they allow gender to 

be used as a proxy in this sense if it is an accurate proxy.”). 

 Moreover, the Ninth Circuit found that the classification in the AIA policy was not a 

product of archaic generalizations, sexual stereotypes, or invidious discrimination; but rather, was 

merely a reflection of the physiological differences. Id. Adhering to the standard of heightened 

scrutiny, the court acknowledged that while the AIA policy might not have maximized equality, 

such means were not required, as “even the existence of wiser alternatives than the one chosen 

does not serve to invalidate the policy here since it is substantially related to the goal.” Id. at 1131–

32.  

Here, the FOWA is substantially related to the important governmental objectives of 

remedying past female discrimination and promoting equality of athletic opportunity in 

interscholastic sports. Like in Clark, Respondent’s objectives are to remedy past female 

discrimination and promote equality of opportunity in interscholastic sports. (R. at 8–9). Notably 

distinguishable from Clark, where cisgender males were precluded from competitively playing 
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volleyball because there was only a female team, the FOWA allows for the establishment of male, 

female, and coed teams. (R. at 5). Thus, the FOWA serves the important governmental objective 

of promoting equal athletic opportunity in interscholastic sports more so than in Clark.  

Moreover, like in Clark, if transgender females were permitted to compete on the same 

teams as cisgender females, the “athletic opportunities for women would be diminished.” Clark, 

695 F.2d at 1131. This is evidenced not only by national statistics concerning the respective times 

for males and females in the 200-yard individual medley and 100-yard butterfly, (R. at 20), but 

also by Petitioner’s dominance on the female swimming team at NGHS. (R. at 4–5). The top 

swimmer on the female team prior to Petitioner’s participation, Brittany Miller, was a “distant 

second” at the season-ending conference meet. (R. at 5). Requiring transgender females like 

Petitioner to compete on the male or coed teams available at NGHS prevents athletic opportunities 

for females from being diminished, as was the case with Miller.  

Therefore, the FOWA does not violate the Equal Protection Clause because it is 

substantially related to remedying past female discrimination and promoting equality of athletic 

opportunity in interscholastic sports.  

II. The FOWA Does Not Violate the Due Process Clause Because Petitioner Does 

Not Have a Fundamental Right to Compete in College Athletics Under a Chosen 

Gender  

 

The Due Process Clause states that the government shall not “deprive any person of life, 

liberty, or property, without due process of law.” U.S. Const. amend XIV, § 1. “Rights are 

fundamental when they are implicit in the concept of ordered liberty, or deeply rooted in this 

Nation’s history and tradition.” Michael H. v. Gerald D., 491 U.S. 110, 112 (1989) (plurality 

opinion). Fundamental rights are subject to strict scrutiny, whereas non-fundamental rights are 

subject to rational basis review. Leehaert v. Harrington, 332 F.3d 134, 140 (2d Cir. 2003); See 
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Harris v. McRae, 448 U.S. 297, 312 (1980) (“[l]aws that impinge upon a fundamental right 

explicitly or implicitly secured by the Constitution [are] presumptively unconstitutional") (internal 

quotation marks omitted). Respondent respectfully requests this Court to hold that Petitioner has 

not asserted a fundamental right and that Respondent has met its requirements under rational basis 

review.  

A. Petitioner does not have a fundamental liberty interest that merits Due Process 

protection. 

 

The Fourteenth Circuit analyzed two possible frameworks under which Petitioner claimed 

to assert a fundamental right, the first being under an educational rights framework and the second 

being under a privacy rights framework. (R. at 11-12, n. 5). Respondent’s brief only addresses 

these two arguments, as this Court can only review arguments made below that are properly before 

it and all other arguments are presumptively waived. See Federal Rule of Appellate Procedure 28; 

see also Canady v. Crestar Mortgage Corp., 109 F.3d 969, 973-74 (4th Cir. 1997) (finding issue 

specified in notice of appeal but not mentioned in appellate brief was deemed waived); 

Cumberland Farms, Inc. v. Montague Econ. Dev. and Indus. Corp., 78 F.3d 10, 12 n.1 (1st Cir. 

1996) (holding appellant waived issue raised in notice of appeal when it was not referred to in 

brief); Tilson v. Forrest City Police Dep't, 28 F.3d 802, 806 n.8 (8th Cir. 1994) (holding appellant 

waived issues that it raised in notice of appeal but failed to brief on appeal). 

1. Petitioner does not have a fundamental right to receive education.  

 

This Court in Plyler v. Doe, building on precedent, definitively denied the existence of any 

fundamental right to education. In analyzing an Equal Protection challenge to a policy 

discriminating based on immigration status, the Plyler Court stated that “[p]ublic education is not 

a ‘right’ granted to individuals by the Constitution” and later stating “…nor is education a 

fundamental right.” Plyler v. Doe, 457 U.S. 202, 221-23 (1982) (citing San Antonio Independent 
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School Dist. v. Rodriguez, 411 U.S. 1, 28-39 (1973). In other cases that implicate the existence of 

any fundamental right to education, the Court has consistently failed to recognize any such right. 

See Papasan v. Allain, 478 U.S. 265, 285-86 (1986) (“As Rodriguez and Plyler indicate, this Court 

has not yet definitively settled the question[] whether a minimally adequate education is a 

fundamental right…. [n]or does this case require resolution of these issues”); Kadrmas v. 

Dickinson Pub. Scho., 487 U.S. 450, 459 (1988) (“Nor have we accepted the proposition that 

education is a fundamental right” (internal quotation marks omitted).1 

The unequivocal nature of this Court’s ideological stance towards education seems to 

presumptively dictate the outcome of this case. However, the cases cited by Respondent as 

precedent have all been resolved when examining claims brought under the Equal Protection 

Clause or under a generic Fourteenth Amendment framework. It therefore behooves the Court to 

secure and cement its jurisprudence and issue an identical ruling that concurs with the plethora of 

Equal Protection precedent on this issue but to apply it unequivocally to the framework of the Due 

Process Clause. This Court does not have any precedent that specifically has addressed this issue 

and this case provides the opportunity for the Court to affirm its holdings and uphold the principle 

of stare decisis in this case.2 

There are several cases in this Court’s jurisprudence that note the importance of education, 

perhaps most fundamentally in Brown v. Board of Education, which stated that “education is 

perhaps the most important function of state and local governments…. and is the very foundation 

of good citizenship.” Brown v. Board of Education, 347 U.S. 483, 493 (1954). However, despite 

 
1 Simply because there is no federal fundamental right to education does not preclude states from providing higher 

levels of protection to their citizens and establishing that a fundamental right exists under their state constitution. See 

Phillip Leon M. v. Board of Education, 484 S.E.2d 909 (1996) (holding that the education clause of the West 

Virginia Constitution confers on students a fundamental right to an education). Petitioner, however, brought claims 

under the U.S. Constitution and thus any state analysis is inapplicable here. (R. at 6).   
2 The existence of a fundamental right to education is separate and distinct from the fundamental right for parents to 

direct the education and upbringing of one’s children. See Pierce v. Society of Sisters, 268 U.S. 510 (1925).  
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the existence of cases in this Court’s jurisprudence that demonstrate the importance of education 

and the state’s role in effectuating the educational system, this Court’s precedent has consistently 

declined to attach the protections of the Constitution to such alleged rights. This Court should 

maintain this stance today and rule in step with its previous precedent. See Kimble v. Marvel 

Entm't, LLC, 576 U.S. 446, 455 (2015) (stare decisis “is a foundation stone of the rule of law”).  

2. Petitioner does not have a fundamental right to participate in interscholastic 

athletics. 

 

Even if this Court finds that Petitioner exerts a valid fundamental right to education, 

Petitioner does not have a fundamental right to participate in interscholastic high school athletics. 

The assertion of this right is a novel one before this Court. However, lower court decisions are 

informative into how this Court should conduct its analysis.   

In the Bowers case, the appellant was a talented football player that had attracted local and 

regional talent but was unable to complete the academic rigors required by the NCAA because of 

his learning disability. Bowers v. Nat’l Collegiate Athletic Ass’n, 475 F.3d 524, 528-31 (3rd Cir. 

2007). As a result, Bowers sued, inter alia, the National College Athletic Association for enforcing 

the educational policy that allegedly discriminated against him. Id at 529-30. The court addressed 

several claims but held as to the appellant’s Fourteenth Amendment claim that the rule and its 

application did not violate the Fourteenth Amendment and that the rule passed rational basis 

review. Id. at 553-54. In its rationale, the court noted that since the Supreme Court’s holding in 

Rodriguez so clearly found that there is no fundamental right to public education, that there by 

extension was “no fundamental right to participate in intercollegiate athletics, a component of 
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public education.” Id.3 The court likewise held that the policy clearly passed rational basis review. 

Id.   

Here, Petitioner’s assertions as to a fundamental right to participate in sports should be 

treated similarly. Just as in Bowers where an athlete was denied the right to participate in sports 

because of an educational policy, the Petitioner in this case does not meet the criteria to participate 

on a women’s swim team. This Court should hold, just as in Bowers, that no fundamental right 

exists under the Constitution for Petitioner to compete in interscholastic athletics and therefore 

Petitioner is not entitled to Due Process protection. Also, just as the Bowers court clearly found 

that there was a rational basis for the NCAA’s actions, this Court should similarly hold that the 

policy of Respondent withstands rational basis review. As previously argued by Respondent, the 

purpose of the policy withstands heightened scrutiny under the Equal Protection framework and 

therefore should meet the requirements of the lessened standard of rational basis under a Due 

Process framework.  

B. Petitioner does not have a fundamental privacy interest that merits Due Process 

protection. 

 

The Due Process rights of Petitioner should be narrowly defined. Washington v. 

Glucksberg, 521 U.S. 702, 720 (1997). The facts of this case also specifically implement the 

framework of education, which is an already established area of this Court’s jurisprudence that can 

be easily applied to a Due Process analysis. Therefore, this Court should hold that any liberty 

interest exerted by Petitioner in this case can be resolved under an educational framework and that 

similar cases involving transgender athletes and interscholastic athletics that this Court handles 

 
3 Even under a state constitutional framework, several courts have held that there is no fundamental right to 

participate in interscholastic athletics. See Steffes v. Cal. Interscholastic Fed'n, 176 Cal. App. 3d 739 (1986); Cooper 

v. Oregon School Activities Ass'n., 52 Ore.App. 425 (1981); Menke v. Ohio High School Athletic Ass'n., 441 N.E.2d 

620, 623 (1981).  
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should be dealt with under the framework of educational rights. To the extent that the Court adopts 

a broad interpretation of fundamental rights that includes an analysis into privacy rights, 

Respondent contends that Petitioner has not exerted a valid right to privacy that meets the 

requirements for a fundamental right.  

1. The origins of the right to privacy are not consistent with Petitioner’s claim.  

 

Unlike other Constitutional rights that this Court has recognized and affirmed, the right to 

privacy is a right based on extrapolation from among the many rights contemplated by the 

amendments to the Constitution. In Griswold v. Connecticut, the Court first recognized an implied 

right to privacy based off their holding that “specific guarantees in the Bill of Rights have 

penumbras, formed by emanations from those guarantees.” Griswold v. Connecticut, 381 U.S. 479, 

484 (1965). The applicable Bill of Rights that were mentioned by the Griswold majority included 

the First Amendment right of association, the Third Amendment right against quartering soldiers, 

the Fourth Amendment protection against unreasonable searches, the Fifth Amendment Self-

Incrimination Clause, and the Ninth Amendment Disparagement Clause. Id. The Court held that 

when examining these rights together, they each contributed a portion of the analysis to 

establishing a “zone of privacy” as an implicit right that is inherent to the expression of the other 

Constitutional rights that were enumerated in the Court’s opinion. Id. at 485 (the case was decided 

“within the zone of privacy created by several fundamental constitutional guarantees”).  

Aggravating the Court’s mental gymnastics even further, Justice Harlan, writing a solo 

concurrence, agreed with the Court’s conclusion of a constitutional privacy right, but specifically 

determined that the right to privacy was based off the Fourteenth Amendment rather than those 

Amendments contemplated by the majority. Griswold, 381 U.S. at 500 (Harlan, J. concurring). His 

rationale was not adopted by the majority of the Court and therefore did not have the weight of a 
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precedential interpretative principle. See Maryland v. Wilson, 519 U.S. 408, 413 (1997) (noting 

concurrences are not binding precedent); United States v. Duvall, 740 F.3d 604, 609-10 (2013) 

(“concurrences do not bind lower courts in cases where there is a majority opinion”).  

In further jurisprudence on this judicially recognized privacy right, the Court has 

inexplicably relied solely on Justice Harlan’s concurrence in subsequent cases that have interpreted 

and expanded this right. See Eisenstadt v. Baird, 405 U.S. 438 (1971) (unmarried couples 

purchasing contraceptives); Roe v. Wade, 410 U.S. 113 (1972) (woman’s right to have an 

abortion); Lawrence v. Texas, 539 U.S. 558 (2003) (persons of the same sex to engage in sexual 

conduct). This puzzling and inexplicable departure from the original rationale of the right to 

privacy impedes this Court’s further analysis of any privacy rights analysis by removing the core 

rationale that led to Griswold’s verdict in the first place. Although not directly abrogating or 

overruling any cases decided under its precedent, this uncertain backdrop to this Court’s right to 

privacy cases calls into question the validity of the entire creation of the right to privacy standard, 

as its application under the Harlan Fourteenth Amendment rule instead of the majority decision 

weakens its credibility and therefore erodes Petitioner’s argument that this rule should extend to 

the developing area of gender identity and high school athletics.  

Furthermore, the Fourteenth Circuit dissent argues that Obergefell recognized the “right to 

‘express’ one’s identity.” (R. at 17). Petitioner will likely argue that because Obergefell’s holding 

necessarily expanded the definition of “privacy” to include same-sex marriage, that Petitioner’s 

expression of gender identity in high school athletics should receive similar Constitutional 

protection. To the extent that Petitioner relies on this Court’s holding in Obergefell to determine 

the outcome of this case, Respondent contends that the right in Obergefell was the right to 
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marriage, not privacy, that use of the “right to privacy” was pure dicta, and thus Petitioner’s 

reliance on this case for support is erroneous.  

In Obergefell, there were several states that exclusively defined marriage as existing 

between a man and a woman. Obergefell v. Hodges, 576 U.S. 644 (2015). Several couples sued in 

their respective states, claiming that state officials violated the Fourteenth Amendment by denying 

them the right to marry. Id. The Court reversed the Sixth Circuit’s denial of Petitioners’ claims, 

holding that “the Fourteenth Amendment requires a State to license a marriage between two people 

of the same sex.” Id. In its rationale, the Court discussed the deep history and tradition of the right 

to marriage in America. Id. (citing Loving v. Virginia, 388 U.S. 1 (1967)). The Court further 

mentioned that the right to marry had strong support in the Court’s precedent and in overall policy 

concerns, including the rearing of children and the unique role of marriage as a “keystone of the 

Nation’s social order.” Id. 646-47. The Court ultimately noted in its conclusion that “[n]o union is 

more profound than marriage.” Id. at 681.  

Despite the Court’s focus on the right to marriage that it used in its rationale, the Obergefell 

Court cited to Eisenstadt and Griswold to claim that the protections of the Due Process Clause 

extended to “certain personal choices central to individual dignity and autonomy, including 

intimate choices defining personal identity and beliefs.” Id. at 645. These statements were 

nonessential to the Court’s ultimate disposition of the case and therefore should be construed as 

dicta moving forward. See Seminole Tribe of Fla. v. Florida, 517 U.S. 44, 66-67 (1996) (defining 

dictum as “those statements that constitute neither the result of the case nor the portions of the 

opinion necessary to such result”); United States v. Crawley, 837 F.2d 291, 292 (7th Cir.1988) 

(dictum is “a statement in a judicial opinion that could have been deleted without seriously 

impairing the analytical foundations of the holding”). Therefore, Obergefell’s holding fails to truly 
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create or recognize a right to express one’s identity because the Court’s analysis was not built on 

an application of any privacy right but rather on the fundamental right to marry. Because this 

fundamental right to marry is not implicated by the facts of Petitioner’s case, any reliance or 

applicability of Obergefell here would be ill-advised and unwarranted.  

Furthermore, even if this Court recognizes that Obergefell recognized a privacy interest to 

express one’s identity, this Court should decline to extend that doctrine to Petitioner’s specific 

case. This Court has consistently been loathe to create new categories of fundamental rights. 

Collins v. City of Harker Heights, 503 U.S. 115, 125 (1992) (the Court “has always been reluctant 

to expand the concept of substantive due process because guideposts for responsible decision [] 

making in this unchartered area are scarce and open-ended.”). When the Court extends 

constitutional protections to an asserted right or liberty interest, the Court generally places the 

matter outside the area of public debate and legislative action. Washington v. Glucksberg, 521 U.S. 

702, 720 (1997). This Court, therefore must “exercise the utmost care whenever [it is] asked to 

break new ground in this field,” lest the liberty protected by the Due Process Clause be subtly 

transformed into the policy preferences of the members of this Court. Collins, 503 U.S. at 125. If 

this Court holds that Petitioner has a privacy interest to express one’s identity and that interest is 

a fundamental right, then the Court will have failed to remedy the mistakes of Obergefell and will 

have forcibly mutilated any last vestiges of judicial restraint.  

The dissenting view from the Fourteenth Circuit asserted that Planned Parenthood of 

Southeastern Pennsylvania v. Casey requires a “broad interpretation” of privacy rights that would 

encompass Petitioner’s interest in identifying as a certain gender. (R. at 16.) However, this 

sweeping approach to fundamental rights was severely cautioned against by Chief Justice’s 

dissenting opinion in Obergefell. That opinion noted the history of this Court’s expansion of 
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substantive Due Process rights had resulted in should also be a warning to this Court in handling 

Petitioner’s case. Obergefell, 576 U.S. at 695 (quoting Dred Scott and Lochner v. New York for 

the proposition that courts had begun to substitute their own individual judgment for that of the 

people) (Roberts, J., dissenting). Additionally, Chief Justice Roberts noted that, as Respondent 

would argue today, that the doctrine of judicial restraint would behoove this Court to allow the 

resolution of this matter to “rest with the people acting through elected representatives” rather than 

“with five lawyers who happen to hold commissions authorizing them to resolve legal disputes 

according to law.” Id. at 688.  

2. Any right to personal autonomy is a separate right from privacy and is not 

fundamental. 

 

Importantly, the concept of “personal autonomy” is a distinct Constitutional creature  

from the right of privacy articulated in Griswold and its progeny. The idea of a right to personal 

autonomy emerges from Casey, where the Court’s sweeping recognition of fundamental rights 

noted that the full scope of rights under the Due Process Clause is not precise, but instead is “a 

rational continuum which, broadly speaking, includes a freedom from all substantial arbitrary 

impositions and purposeless restraints.” Planned Parenthood, 505 U.S. at 847-48 (internal 

citations omitted). However, this right has yet to be formally recognized by this Court, as argued 

previously by Respondent regarding this Court’s holding in Obergefell. Additionally, “… although 

Casey recognized that many of the rights and liberties protected by the Due Process Clause sound 

in personal autonomy, it does not follow that any and all important, intimate, and personal 

decisions are so protected. Casey did not suggest otherwise.” Washington v. Glucksberg, 521 U.S. 

702, 720 (1997). 

Crucially, the right to personal autonomy has not been held to rise to the level of a 

fundamental right and this court should decline to resolve this case under any asserted or claimed 
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right to personal autonomy. As previously mentioned, this Court should be rightfully hesitant to 

recognize new substantive Due Process Rights and equally reserved if it intends to apply those in 

this case. The analysis does not need to be solely grounded in enumerated rights, but this Court 

should continue to be Duncan v. Louisiana, 391 U.S. 145, 147-149 (1968). “The fundamental 

liberties that substantive Due Process protects include most of the rights enumerated in the Bill of 

Rights.” When expanding a new area of substantive due process, Respondent asks this Court to 

act in agreement with its precedent in Glucksberg, which states that there  

“has been a process whereby the outlines of the ‘liberty’ specially protected by the 

Fourteenth Amendment—never fully clarified, to be sure, and perhaps not capable of being 

fully clarified—have at least been carefully refined by concrete examples involving 

fundamental rights found to be deeply rooted in our legal tradition.”  

 

Washington v. Glucksberg 521 U.S. 702, 722 (1997).  

Here, Petitioner’s asserted right to compete as a transgender athlete is so far removed from 

an already indeterminate standard, the recognition of which by this Court would jeopardize this 

Court’s entire Due Process jurisprudence and effectively allow for a plethora of new fact patterns 

that would be included in a fundamental rights analysis. Respondent is not arguing that only the 

enumerated rights in the Constitution are subject to the protection of due process, only that this 

Court must be wary when expanding this class of rights. This view is consistent with this Court’s 

Due Process precedent and provides a correct framework of analysis that inherently limits the 

expansion of Due Process rights while retaining the flexible approach demanded by Casey.  

Therefore, because this Court should not recognize any fundamental right to personal 

autonomy, this Court should hold that Petitioner does not have a fundamental right to personal 

autonomy to compete in interscholastic athletes under a chosen gender that would warrant the 

protection of the Due Process Clause and therefore analyze Petitioner’s claim under a rational basis 

standard. Leehaert, 332 F.3d at 140. Under rational basis review, “legislation is presumed to be 

https://plus.lexis.com/document/documentlink/?pdmfid=1530671&crid=b8650dfc-eb20-4f9d-9dbb-7d72b0679760&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A3S65-HXP0-003B-R167-00000-00&pdpinpoint=PAGE_720_1100&pdcontentcomponentid=6443&pddoctitle=Glucksberg%2C+521+U.S.%2C+at+720%2C+117+S.+Ct.+2258%2C+117+S.+Ct.+2302%2C+138+L.+Ed.+2d+772&pdproductcontenttypeid=urn%3Apct%3A30&pdiskwicview=false&ecomp=8gktk&prid=1d8e41eb-bd54-476e-a98f-561cd0466544
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valid and will be sustained if the classification drawn by the statute is rationally related to a 

legitimate state interest.” Cleburne, 473 U.S at 440. Here, the reasons previously argued by 

Respondent for why the policy meets heightened scrutiny are incorporated as they apply to this 

lessened standard, which Respondent argues is met by the stated objectives of the policy.  

CONCLUSION 

When analyzed under heightened scrutiny, the FOWA passes constitutional muster under 

the Equal Protection Clause. Respondent’s objectives in promulgating the FOWA are to remedy 

past discrimination against females which this female discrimination as an important governmental 

objective, and to promote equality of athletic opportunity in interscholastic sports, which the lower 

federal and state courts have recognized as an important governmental objective. The FOWA is 

substantially related to these important governmental objectives because it directly and 

intentionally compensates female athletes by allowing giving them an even playing field in 

competing against other females. Therefore, the FOWA policy does not violate the Equal 

Protection Clause because it is substantially related to the remedying past female discrimination 

and promoting equality of athletic opportunity in interscholastic sports. 

Similarly, FOWA is also insulated from Petitioner’s Due Process challenge. Petitioner does 

not have a fundamental right to education and if such a right exists, this Court should not extend 

it to a right to compete in intercollegiate athletics. Therefore, Petitioner is likewise unable to assert 

to a fundamental right to compete in intercollegiate athletics under the gender of Petitioner’s 

choice. This Court should hold that Petitioner’s claims are resolved under this analysis and deny 

Petitioner’s Due Process claim. Should the Court examine whether Petitioner’s alleged privacy 

rights are fundamental, this Court should hold that Petitioner does not have a fundamental right 

privacy right and that any right to personal autonomy does not meet the requirements of a 
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fundamental right. Because Petitioner has not articulated a fundamental right, this Court should 

apply rational basis scrutiny to Petitioner’s claim, which is met in this case.  

THEREFORE, this Court should affirm the judgment of the Fourteenth Circuit and remand 

for proceedings not inconsistent with this opinion.  
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