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QUESTIONS PRESENTED 
 

 

1. Whether the wholesale banning of transgender women from participating in high school 

athletics in accordance with their personal identity violates the Equal Protection Clause of the 

Fourteenth Amendment. 

 

2. Whether the North Greene High School Athletic Association’s (NGHSAA) policy, which 

strictly assigns and applies a biologically based identity to all transgender athletes, violates a 

transgender individual’s right to self-identification and definition under the Due Process Clause of 

the Fourteenth Amendment. 
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PARTIES TO THE PROCEEDING 
 

 

                 Petitioner is Ms. Taylor Powell, the Plaintiff in the United States District Court for the 

Eastern District of North Greene and the Appellee in the United States Court of Appeals for the 

Fourteenth Circuit. 

 

                 Respondent is the North Greene High School Athletic Association (NGHSAA),  the 

Defendant in the United States District Court for the Eastern District of North Greene and the 

Appellee in the United States Court of Appeals for the Fourteenth Circuit. 
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OPINIONS BELOW 

 The opinion of the United States Court of Appeals for the Fourteenth Circuit was issued 

on August 31, 2020. The Fourteenth Circuit’s decision reversed the order of the United States 

District Court for the Eastern District of North Greene which instituted a permanent injunction 

barring the application of the NGHSAA’s exclusionary policy. 

 

 

CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED 

The Fourteenth Amendment to the United States Constitution provides that: “No State shall 

. . . deprive any person of life, liberty, or property, without due process of law; nor deny to any 

person within its jurisdiction the equal protection of the laws.” U.S. Const. amend. XIV, § 1.  

 

 

STATEMENT OF THE CASE 

 Petitioner Taylor Powell seeks the judgement of this Court that the North Greene High 

School Athletic Association’s (NGHSAA) policy which complete bans transgender women from 

female high school athletic teams violates both the Equal Protection Clause and the Due Process 

Clause of the Fourteenth Amendment. In holding otherwise, the United States Court of Appeals 

for the Fourteenth Circuit below inappropriately relied on the Supreme Court precedent that has 

been all but abrogated by more recent decisions regarding the Equal Protection and Due Process 

Clauses of the Fourteenth Amendment. The Supreme Court has regularly recognized that both 

Clauses provide expansive protections that cannot be strictly limited by simple analysis of 

historical precedent or a cursory analysis of surface issues. 
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A. Factual Background and the District Court’s Injunction 

 Taylor Powell, a transgender student, struggled with her sexual identity for her entire life. 

R. on Appeal at  4. When Taylor entered puberty, that struggle morphed into a debilitating level 

of stress which required numerous medical evaluations and intensive therapy. Id. This intervention 

helped Taylor realize that she was transgender, and she began the process of transitioning to a way 

of life consistent with her identity as a woman. Id. 

 Consistent with her identity, Taylor requested permission from North Greene High School 

to compete on the female swim team beginning in Fall 2019. Id. In her own words, Taylor knew 

only two things: 1) that she “[is] a girl,” and 2) that “[she] was born to swim.” Id. Moved by 

Taylor’s sincere request, the school instituted a policy allowing transgender students to participate 

in athletics consistent with the gender identity, stating that the new policy was “designed to afford 

an increasing number of transgender students an opportunity to participate in athletics in a manner 

consistent with their gender identity.” Id. 

 When Taylor found success on the female swim team, several of her teammates, parents, 

and officials complained to the North Greene High School Athletic Association (NGHSAA). R. 

on Appeal at 4-5. The NGHSAA took these complaints to heart, primarily empathizing with the 

other students. Id. at 5. After a comment period where Taylor, other students, parents, and various 

interested parties were able to air their concerns, the NGHSAA promulgated a policy which 

completely banned transgender women from participating in high school athletics in a manner 

consistent with their gender identity. Id. 

 Following the implementation of this new policy, North Greene High School informed 

Taylor that she would no longer be allowed to participate on the female swim team for the Fall 

2020 season. R. on Appeal at 6. On March 15, 2020, Taylor filed a complaint against the NGHSAA 
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in the United States District Court for the Eastern District of North Greene, requesting an 

injunction against the implementation of the new, discriminatory policy. Id. After entering a 

preliminary injunction in favor of Taylor, the district court entered a permanent injunction against 

the enforcement of the policy on June 1, 2020, consistent with Taylor’s claim that the policy 

violates both the Equal Protection and Due Process Clauses of the Fourteenth Amendment. Id. 

B. The Fourteenth Circuit’s Reversal of the District Court’s Decision 

 In response to the permanent injunction entered against it by the district court, the 

NGHSAA filed an appeal with the United States Court of Appeals for the Fourteenth Circuit. R. 

on Appeal at 6. Reviewing the appeal de novo, the circuit court reversed the district court’s 

decision, stating that “the policy the NGHSAA promulgated . . . does not violate either the Equal 

Protection or the Due Process Clauses of the Fourteenth Amendment to the United States 

Constitution.” Id. at 12. In doing so, the Fourteenth Circuit interpreted both the Equal Protection 

and Due Process Clauses exceedingly narrowly, such that protections for transgender individuals 

were not protected under either clause. See id. at 7-9, 11. Following the lower court’s decision, 

this Court granted Taylor’s Petition for Writ of Certiorari, expressly stating that the issues before 

the court were whether the NGHSAA’s policy violates the Equal Protection or Due Process 

Clauses of the Fourteenth Amendment.  Id. at 19. 

 

 

SUMMARY OF THE ARGUMENT 

  The Fourteenth Amendment to the United States Constitution guarantees that “[no] State 

[shall] deprive any person of life, liberty, or property, without due process of law; nor deny to any 

person within its jurisdiction the equal protection of the laws.” U.S. Const. amend. XIV, § 1. Here, 
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the NGHSAA violated both of these guarantees by crafting a policy which discriminates against 

transgender individuals by 1) refusing to acknowledge the transgender women who are similarly 

situated to biological women, denying them rights guaranteed by the Equal Protection Clause; and 

2) imposing a biologically-based, sex-exclusive identity onto transgender women by government 

mandate in opposition to the Due Process Clause, providing a constant reminder that their self-

defined identity is not respected by the state. 

 To begin, the policy promulgated by the NGHSAA clearly discriminates based on sex in 

violation of the Equal Protection Clause, as it expressly bans biological males from participating 

in female-designated high school athletics teams. R. on Appeal at 5. It is well established that the 

Court subjects policies which discriminate based on sex to intermediate scrutiny, as an individual’s 

sex often has no impact on that individual’s ability to “perform and contribute to society.” City of 

Cleburne, Tex. v. Cleburne Living Center, 473 U.S. 432, 440-41 (1985) (quoting Frontiero v. 

Richardson, 411 U.S. 677, 686 (1973)). Additionally, although the NGHSAA has attempted to 

give its policy legitimacy by banning all biological males from participating on female athletic 

teams, the record clearly reveals that the policy was made to discriminate against transgender 

individuals specifically. R. on Appeal at 5. In doing so, the NGHSAA discriminated against a 

quasi-suspect class, as discrimination against transgender people is necessarily related to their 

failure to act in accordance with the sex-stereotypes associated with their biological sex. See 

Bostock v. Clayton County, Georgia, 140 S. Ct. 1731, 1741 (2020). 

 Applying intermediate scrutiny, the NGHSAA’s policy clearly violates the Equal 

Protection Clause. Intermediate scrutiny requires that “a party seeking to uphold a government 

action based on sex must establish an exceedingly persuasive justification for the classification.” 

U.S. v. Virginia, 518 U.S. 515, 524 (1996) (quoting Mississippi Univ. for Women v. Hogan, 485 
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U.S. 718, 724 (1982)). In order to protect the policy, the justification must show that the policy is 

substantially related to an important government interest. Id. While Petitioner recognizes that there 

is an important government interest at stake in this case, the NGHSAA has failed to craft a policy 

substantially related to that interest by refusing to distinguish between all biological men and 

transgender women who may be similarly situated to biological women. 

 The NGHSAA’s policy also violates the Due Process Clause of the Fourteenth 

Amendment, as it expressly denies a transgender individual’s right to define their own identity, 

instead forcing a purely sex-based identity onto the individual. The right for an individual to define 

her own identity is, in many ways, the most fundamental right protected by the Due Process Clause, 

as it undergirds all other substantive Due Process rights that have been recognized by the Supreme 

Court. See Lawrence, 539 U.S. at 573-74. As such, the fact that the NGHSAA’s policy violates 

that right automatically subjects the policy to review under strict scrutiny. Roe v. Wade, 410 U.S. 

113, 155 (1973). In order to survive strict scrutiny, a policy must be narrowly tailored to further 

an important government interest. Id. In this case, it is clear that the NGHSAA’s policy is not 

tailored at all, as it bans the participation of all transgender women on female athletic teams. 

 Ultimately, the issue before the Court is whether the protections guaranteed to all citizens 

of the United States under the Fourteenth Amendment apply to transgender individuals. Whether 

considering the Equal Protection or Due Process Clauses, it is clear that the policy at issue in this 

case tramples of the freedoms guaranteed to the citizenry. Ms. Powell prays that the Court reverse 

the judgement of the Fourteenth Circuit which allowed such discrimination to continue and allow 

Taylor to live her life free from unnecessary and discriminatory government intervention. 
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ARGUMENT 

I.  THE NGHSAA’S REGULATION VIOLATES THE EQUAL PROTECTION CLAUSE 
BECAUSE IT INAPPROPRIATELY DISCRIMINATES BETWEEN INDIVIDUALS 
WHO ARE SIMILARLY SITUATED. 

 The NGHSAA’s policy banning the participation of all transgender women from 

participating in high school athletics in a manner consistent with their gender identity violates the 

Equal Protection Clause of the Fourteenth Amendment. The Fourteenth Amendment to the United 

States Constitution expressly guarantees all citizens “equal protection of the laws.” U.S. Const. 

amend. XIV, § 1. The Supreme Court has consistently held that the Equal Protection Clause 

essentially directs that individuals who are similarly situated be treated alike and has held to the 

same standard for nearly four decades. See Bostock, 140 S. Ct. at 1740; City of Cleburne, 473 U.S. 

at 439.  

The United States Congress, recognizing the importance of protecting individual rights and 

liberties, expressly extended these constitutional rights to the workplace in Title VII of the Civil 

Rights Act of 1964, stating that:  

It shall be an unlawful employment practice for an employer-- (1) to fail or refuse 
to hire or to discharge any individual, or otherwise to discriminate against any 
individual with respect to his compensation, terms, conditions, or privileges of 
employment, because of such individual's race, color, religion, sex, or national 
origin.  

42 U.S.C.A. § 2000e-2(a)(1) (West 2008). Given their inherent relatedness, the Supreme Court 

and several courts of appeal treat the analysis of the Equal Protection Clause and Title VII issues 

in an analogous manner. See Bostock, 140 S.Ct. at 1737 (holding that the sex-stereotyping standard 

developed in Price-Waterhouse is used analyze title Title VII discrimination claims); Obergefell 

v. Hodges, 576 U.S. 644, 675 (2015) (establishing that the denial of marriage rights to a same-sex 

couple on the basis of their sexual orientation is barred under the Equal Protection and Due Process 
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clauses); Grimm v. Gloucester County School Board, No. 19-1952, 2020 WL 5034430, at *15 (4th 

Cir. August 26, 2020) (holding that the discrimination against a transgender individual for failing 

to abide by sex-stereotypes is sex discrimination for the purposes of the Equal Protection Clause); 

Karnoski v. Trump, 926 F.3d 1180, 1200-1201 (9th Cir. 2019); Whitaker By Whitaker v. Kenosha 

Unified School District No. 1 Board of Education, 858 F.3d 1034, 1051 (7th Cir. 2017); Glenn v. 

Brumby, 633 F.3d 1312, 1319 (11th Cir. 2011); Smith v. City of Salem, Ohio, 378 F.3d 566, 573 

(6th Cir. 2004); Schwenk v. Hartford, 204 F.3d 1187, 1201-02 (9th Cir. 2000) (recognizing and 

supporting the holding in Price Waterhouse that discrimination on the basis of failure to conform 

to sexual stereotypes violates the Title VII mandate). As such, the analysis used in Title VII cases 

gives important insight into the scope of the Equal Protection Clause, insight which was ignored 

by the lower court in their decision. 

In holding that transgender individuals were not deserving of protection under the Equal 

Protection Clause, the court below erred in three primary ways. First, the lower court failed to 

evaluate the policy in so far as it declined to discuss that the policy discriminates based on sex, a 

traditional basis for intermediate scrutiny. Second, the Fourteenth Circuit improperly determined 

that transgender individuals did not constitute a quasi-suspect class deserving of intermediate 

scrutiny, and instead decided to apply rational basis review. R. on Appeal at 7-8. By relying on 

largely obsolete case law1 without reference to or discussion of the numerous circuit and Supreme 

Court cases which establish a broad right for intermediate review of policies which discriminate 

based on sex, the court engaged in severe error by applying a standard of review far too lenient to 

deal with such issues. Lastly, the court inappropriately conflated the participation of all men in 

 
1 Given the Supreme Court’s willingness to apply Title VII analysis and precedent to Equal 
Protection cases, the case law relied on by the fourteenth circuit has likely been completely 
abrogated by the Court’s decision in Bostock.  
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female athletics with the participation of transgender women in female athletics. See R. on Appeal 

at 8-10. In doing so, the court failed to consider the many ways in which biological, cisgender men 

may differ from transgender women. 

Given the extensive mistakes made by the lower court, it is important to address each issue 

in this case anew. As a threshold issue, intermediate scrutiny is appropriate in this case because 1) 

the NGHSAA’s policy expressly discriminates based on the sex of the athletes, and 2) transgender 

individuals constitute a quasi-suspect class, as they fall well within the preview of the sex-

stereotyping test. See City of Cleburne, 473 U.S. at 439; Bostock, 140 S.Ct. at 1737. Applying 

intermediate scrutiny, the NGHSAA’s policy is clearly discriminatory because makes no attempt 

to distinguish between males generally and transgender women who are similarly situated to 

biological women. 

A. The Court Should Apply Intermediate Scrutiny Because the NGSAA’s Policy 
Discriminates Based On Sex and Because Transgender People  
Constitute a Quasi-Suspect Class.  

 The Supreme Court has recognized that a “heightened standard of review” is appropriate 

in cases where “legislative classifications [are] based on gender.” City of Cleburne, 473 U.S. at 

440.  In holding so, the Court primarily reasoned that when a “characteristic frequently bears no 

relation to ability to perform or contribute to society” discrimination on the basis of that 

characteristic is unconstitutional under the Equal Protection Clause. Id. (quoting Frontiero, 411 

U.S. at 686). Additionally, the Court clearly stated that the government’s justification for the 

discriminatory policy must be “exceedingly persuasive,” such that the government “show[s], at 

least, that the classification serves “important governmental objectives and that the discriminatory 

means employed [are] substantially related to the achievement of those objectives.” Mississippi 
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University for Women, 458 U.S. at 724 (quoting Wengler v. Druggists Mutual Ins. Co., 446 U.S. 

142, 150 (1980)).  

It is especially important to note before proceeding that the decision to apply intermediate 

scrutiny takes place before any analysis concerning whether the discriminatory policy has an 

appropriate justification. Because the application of intermediate scrutiny itself discusses the 

appropriateness of the governmental policy in relation to the government interest, it is 

counterproductive and dangerous to apply a lesser scrutiny, even if a specific case seems relatively 

straightforward. As such, any argument by the Respondent concerning the level of scrutiny that 

references the legitimacy of the NGHSAA’s policy is misplaced, as such an argument puts the cart 

before the horse. Instead, Respondent’s argument concerning the level of scrutiny must be limited 

to the text, and potentially the drafting, of the policy. 

 In this case, the NGHSAA’s policy should be subjected to intermediate scrutiny for two 

independent and distinct reasons. First, the policy facially discriminates based on sex. Intermediate 

scrutiny has regularly been held to be applicable in cases where the policy expressly discriminates 

against groups based on their sex. See Virginia, 518 U.S. at 530-31 (holding that a state policy 

barring women certain male-only higher-learning institutes violated the Equal Protection Clause); 

Mississippi University for Women, 458 U.S. at 727-33 (holding “that the [s]tate’s policy of 

excluding males from MUW’s School of Nursing violate[d] the Equal Protection Clause . . .”).  

Second, the policy was specifically created as a response to fears that transgender female 

athletes would overrun biologically female athletics, removing opportunities for success from 

women. R. on Appeal at 5-6. The NGHSAA’s strategy in sculpting a broad policy should be seen 

for what it is, an attempt to obfuscate the issue before the Court: whether discrimination against 

transgender women in this context violates the Equal Protection Clause. Supreme Court precedent 



10 
 

has established that transgender individuals are a quasi-suspect class as discrimination against 

them is inherently linked to their sex, thus triggering the application of intermediate scrutiny. 

Bostock, 140 S. Ct. at 1741. For both of these reasons this Court should apply intermediate scrutiny 

the NGHSAA’s policy. 

 1. Policies which discriminate based on sex are subjected to intermediate scrutiny. 

 The Supreme Court has regularly held that a heightened form of scrutiny is applied when 

analyzing the constitutional legitimacy of some discriminatory policies. The Court has determined 

that certain classes are such that one’s class membership “bears ‘no relation to the individual’s 

ability to participate in and contribute to society.’” City of Cleburne, 473 U.S. at 441 (quoting 

Mathews v. Lucas, 427 U.S. 495, 505 (1976)). Sex has been consistently recognized as one such 

class. Virginia, 518 U.S. at 530-31; Mississippi University for Women, 458 U.S. at 723-24; Reed 

v. Reed, 4040 U.S. 71, 74 (1971). Additionally, it matters not whether a policy discriminates 

against males or females, the fact that the policy discriminates on the basis of sex at all invokes 

the use of intermediate scrutiny. Mississippi University for Women, 458 U.S. at 723-24 (citing 

Caban v. Mohammed, 441 U.S. 380, 394 (1979); Orr v. Orr, 440 U.S. 268, 279 (1979)). 

 In what is likely the most extensive conversation on the topic, U.S. v. Virginia, the Court 

determined that Virginia’s policy, which excluded women from admission into the Virginia 

Military Institute (VMI), violated the Equal Protection Clause. Virginia, 518 U.S. at 519. When 

addressing the appropriate level of scrutiny, the Court began by recognizing that a heightened 

“scrutiny of official action denying rights or opportunities based on sex responds to volumes of 

history.” Id. at 531. As such, the Court developed a system of analysis in between strict scrutiny 

and rational basis review which was meant to address the systemic issue of sex discrimination 

while also recognizing that the “physical differences between men and women . . . are enduring.” 
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Id. at 533. While the exact analysis required under intermediate scrutiny will be discussed further 

in later sections, it is sufficient to say at this point that the analysis itself accounts for these 

concerns. As was mentioned previously, the decision to apply intermediate scrutiny does not rely 

on any analysis of the legitimacy of policy, but instead simply on a plain reading of the policy. 

 Applying these principles in the immediate case, the policy promulgated by the NGHSAA 

clearly discriminates based on sex. The NGHSAA’s policy provides that “[a]thletic teams or sports 

designated for females, women, or girls shall not be open to students who are biologically male.” 

R. on Appeal at 5. This language plainly excludes biological males from a certain opportunity 

presented solely to females based on sex, evidencing clear sex discrimination as described in U.S. 

v. Virginia and prompting analysis under intermediate scrutiny. 

 Of course, given the actual discriminatory purpose and effect of this policy, Respondent 

may argue that the policy simply imposes restrictions based on an individual’s transgender status. 

Even if the Court accepts this argument, transgender individuals still constitute a quasi-suspect 

class, similarly invoking intermediate scrutiny. 

2. Discrimination against transgender individuals is sex discrimination, because 
discrimination against those individuals is necessarily based on their sex. 

 The Court may prefer to interpret the NGHHAS’s policy as discrimination against 

transgender individuals, as the drafting history and actual effect of the policy suggests.  Even if 

that is true, intermediate scrutiny still applies because transgender people are a quasi-suspect class, 

as discrimination against the class falls within the bounds of the sex-stereotyping standard. 

Karnoski, 926 F.3d at 1200; Windsor v. United States, 699 F.3d 169, 181 (2d Cir. 2012) (listing 

these factors). 
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 Courts have consistently applied intermediate scrutiny when reviewing policies which 

discriminate against transgender individuals, finding that discrimination against transgender 

people is sex discrimination. See Bostock, 140 S. Ct. at 1740; Grimm, 2020 WL 5034430 at *20; 

Karnoski, 926 F.3d at 1200-1201; Whitaker By Whitaker, 858 F.3d at 1051; Glenn, 633 F.3d at 

1319; Smith, 378 F.3d at 573. 

First, it is important to acknowledge that the sex stereotyping standard is a very broad 

standard. In fact, courts have consistently overturned rulings that mistakenly narrowed the 

standard. See Zarda v. Altitude Express, Inc., 883 F.3d 100, 120 (2d Cir. 2018); Simonton v. 

Runyon, 232 F.3d 33, 38 (2d Cir. 2000), overruled by Zarda, 883 F.3d at 120; Dawson v. Bumble 

& Bumble, 398 F.3d 211, 221 (2d Cir. 2005), overruled by Zarda, 883 F.3d at 120. For example, 

this practice can be evidenced in the Second Circuit’s history of sex stereotyping cases.  

 The  Second Circuit Court of Appeals has utilized the sex stereotyping standard numerous 

times over the years. See Zarda, 883 F.3d at 120. Early on, the court, with the support of district 

court rulings within the Second Circuit, started to limit the scope of the sex stereotyping standard, 

specifically when homosexual plaintiffs attempted to utilize the standard. See Simonton, 232 F.3d. 

at 38; Dawson, 398 F.3d at 221. The court ruled differently in cases where gay plaintiffs tried to 

use the same sex stereotyping standard. See Simonton, 232 F.3d. at 38; Dawson, 398 F.3d at 221. 

In Simonton, the Second Circuit failed to apply the stereotyping standard at all because it 

mistakenly concluded that sexual orientation discrimination did not fall within the purview of the 

standard. Simonton, 232 F.3d at 38. Just a few years later in Dawson, the Second Circuit relied on 

Simonton and disregarded to apply the standard for sexual orientation discrimination again. 

Dawson, 398 F.3d at 221. In these cases, the court narrowed the standard which would ultimately 

create conflicting results.  
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However, there is a clear, contemporaneous conflict of interpretation within the circuit. 

Back v. Hastings On Hudson Union Free Sch. Dist., 365 F.3d 107, 121 (2d Cir. 2004). In Back, 

the majority stated “Price Waterhouse suggested that this question must be answered in the 

particular context in which it arises, and without undue formalization. We have adopted the same 

approach, as have other circuits.” Id.  The defendants in Back attempted to narrow the sex 

stereotyping standard by suggesting the court adopt a “gender plus parenthood” rule, which would 

have severed discrimination based on parenthood from sex stereotyping. Id at 118. The court 

rejected this argument, saying that the discrimination based on the plaintiff’s motherhood fell 

under the sex stereotyping standard as the discrimination relies on the stereotype that new mothers 

will focus more on their child than their work.  Id. Further elaborating on how to use the sec 

stereotyping standard, the court stated “Although we have never explicitly said as much, “sex plus” 

discrimination is certainly actionable…” Id. The court illustrated here that the standard has always 

been broad and applies to any situation in which a person does not act as a stereotypical member 

of their sex. See id.   

            The Second Circuit realized the unworkability of the holdings in Dawson and Simonton a 

few years later in Zarda v. Altitude Express, Inc. Zarda, 883 F.3d at 113. The court recognized 

that sexual orientation discrimination is at least in part discrimination on the basis of sex, and 

therefore it is not allowable under the sex stereotyping standard. Id. The court even went on to 

acknowledge the argument that there is no plausible way that the Civil Rights Act of 1964 language 

of “because of sex” would also ban sexual orientation discrimination, stating that there are multiple 

forms of discrimination which Title VII bans that were not expressly stated, further showcasing 

how broad this standard has always been. Id. at 114. In Zarda, the court recognized that there was 
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a conflict within the circuit regarding the sex stereotyping standard and made the correction to 

align with how the standard should be used. See id.  

          Bostock further explained how the sex stereotyping is applied, stating that the standard is, in 

effect, a but-for causation test. Bostock, 140 S. Ct. at 1739.  To determine if a person falls under 

this standard, the Court asked a simple question: but-for the plaintiff’s sex, would the plaintiff have 

been discriminated against? See id. This Court offered the following explanation in support of this 

widened interpretation, stating that:  

“the adoption of the traditional but-for causation standard means that a defendant 

cannot avoid liability just by citing some other factor that contributed to its 

challenged employment decision. So long as the plaintiff’s sec was one but-for 

cause of that decision, that is enough to trigger the law.” Id. 

As the sex stereotyping standard is clearly broad, encompassing all forms of discrimination 

based on sex, it does not come as a surprise that transgender individuals are protected by this 

standard. Id. at 1742. The sex stereotyping standard was set forth to explain that discriminating 

against someone who does not conform with the stereotypes associated with their biological sex 

is sex discrimination. Price Waterhouse v. Hopkins, 490 U.S. 228, 250 (1989) (overruled on other 

grounds). Transgender individuals by definition do not stereotypically align with their biological 

sex. Additionally, discrimination against transgender individuals often stems from their inability 

to act in accordance with these sex stereotypes. Thus, because transgender individuals are often 

discriminated against for not conforming to sex stereotypes, and because sex discrimination 

incorporates discrimination based on these stereotypes, discrimination against transgender 

individuals is sex discrimination. As such, transgender individuals constitute a quasi-suspect class 

and discrimination against them should be reviewed using intermediate scrutiny. 
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B. Banning All Biological Males From Participating in Female Sports Is Not Substantially 
Related to the Purported Government Interest Because The Policy Is Too Broad and 
Discriminates Against Transgender Women Who Are Similarly Situated to Biological 
Women.  

Intermediate scrutiny is utilized in Equal Protection challenges when governmental 

policies are related to sex classifications. Virginia, 518 U.S. at 533.  In order to overcome 

intermediate scrutiny, a policy must further an important governmental objective and that policy 

must be substantially related to the achievement of that objective. Id. This Court has elaborated on 

that standard by saying this is a difficult burden to reach, requiring that the government have an 

“exceedingly persuasive justification” for the policy. Id. at 524.  

While Petitioner does not dispute that there is an important government interest at issue in 

this case, the NGHSAA’s policy is not substantially related to that interest. First, the policy fails 

to address transgender individuals specifically, instead preferring to refer to only biological males 

and females. R. on Appeal at 5. In essence, this rejects transgender people as a class, making the 

policy far too broad to be substantially related to the purported government interest. Second, the 

policy does not attempt to distinguish between biological males who are and are not similarly 

situated to biological women, ignoring the fact that some biological men may be able to compete 

fairly with women. Finally, other states have been able to craft policies which guarantee that 

transgender women are still able to compete with biological women, while still protecting the 

opportunities for biological women. 

The drafting history of this policy indicates that it was created in order to discriminate 

against transgender individuals. R. on Appeal at 5. The policy was drafted primarily in response 

to Ms. Powell’s success in the pool and the complaints which followed. Id. Despite this, the 

committee decided to stay completely silent on the matter of how transgender people could 

compete, severely discriminating against transgender people as a whole. Id. The drafters certainly 
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understood that the issue was the inclusion of transgender women on female sports teams and 

could have indicated how transgender people might be able to compete fairly. See id.  

Instead, the NGHSAA decided to hide behind a policy which broadly banned all biological 

males, refusing to address the real issues at hand, how transgender individual’s might be included. 

Because the NGHSAA has effectively rejected a quasi-suspect class in crafting a policy which 

discriminated against the class without naming them, the same policy cannot be substantially 

related to the government’s objective, and unconstitutionally discriminates against transgender 

individuals. 

Beyond its broadness, the policy further fails to address transgender women who are 

similarly situated to biological women. This Court has consistently recognized that the Equal 

Protection Clause requires equal treatment for those who are similarly situated. City of Cleburne, 

473 U.S. at 439. Absolutely rejecting Discriminating against transgender people ignores the fact 

that transgender people often begin going through medical transitions, making them become 

almost identical to biological females. See Grimm, 2020 WL 5034430 at *20. As transgender 

females proceed through the medical transition process, they become increasingly similar to 

biological women, eventually reaching a point where their physical abilities are identical to 

biological women. See id. As such, discriminating against all transgender women also 

discriminated against the potential subset of the group that is similarly situated to biological 

women. Thus, because the NGHSAA’s policy failed to address this similarly situated subgroup, it 

does not comply with the mandate of the Equal Protection Clause. See City of Cleburne, 473 U.S. 

at 439. 

           Lastly, the class of individuals being discussed is significantly narrower than the Fourteenth 

Circuit suggests. Transgender individuals make up a very small percentage of the population, 
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approximately 0.3%. See Kerith J. Conron & Soshana K. Goldberg, Adult LGBT Population in the 

United States, UCLA SCH. OF LAW (July 2020), 

https://williamsinstitute.law.ucla.edu/publications/adult-lgbt-pop-us/. Transgender women make 

up an even smaller percentage of this, and the amount of transgender female teenagers is even 

smaller. The record even suggests that there is only one other transgender athlete in the state of 

North Greene. R. on Appeal at 14. Although the lower court would suggest otherwise, women’s 

athletics is not being completely overrun by transgender individuals. Instead, an exceedingly small 

number of transgender youths are attempting to assert their Equal Protection rights.  

The class before the court are people who are simply attempting to express themselves 

according to their most intimate conceptions of self, not malicious individuals attempting to game 

the system to achieve athletic success. In fact, any sort of misrepresentation of gender to be able 

to participate in female sports will not be tolerated. See Equal Employment Opportunity Comm'n 

v. R.G. &. G.R. Harris Funeral Homes, Inc., 884 F.3d 560, 572 (6th Cir. 2018). The Sixth Circuit 

has already decided that misrepresenting gender for any reason is plenty to be disqualified from 

employment or otherwise. See id. In this instance, transgender women are not misrepresenting 

themselves as women in an effort to gain an upper hand in a competition. Transgender teenagers 

often have a very difficult time going through puberty and experience intensified gender 

dysmorphia as their bodies migrate further away from their gender identity. Grimm, 2020 WL 

5034430 at *20. These are not individuals who are selfishly misrepresenting their gender to do 

well in a competition, but rather teenage women who want to continue participating in the sports 

they love as they affirm their conception of self. 

            It is clearly possible to craft a policy that includes transgender people while protecting 

opportunities for biological women. In fact, the vast majority of states allow transgender 
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individuals to participate under their identified gender. Thirty-nine out of the fifty states allow 

transgender individuals to compete in their identified gender. K-12 Policies, 

TRANSATHLETE.com, https://www.transathlete.com/k-12 (last visited Sept. 14, 2020). 

Approximately fourteen states do require some sort of medical “proof” of the transition or other 

invasive documentation, but the other states are incredibly inclusive and respectful of a transgender 

individual’s status. Id. The policies in place across the nation also vary; some states allow full 

participation and some states have created some sort of modification to make the competition 

between the athletes a seemingly more even playing field. Id. Nonetheless, the possibilities to 

include transgender people are endless and there are plenty that the NGHSSA could have chosen 

from and declined to even have the decency to acknowledge transgender individuals. It is obvious 

that the NGHSSA is in the severe minority in this instance, choosing to ignore the numerous ways 

in which it could have treated similarly situated transgender individual equally, instead choosing 

the most heavy-handed, close-minded option available. 

The law requires that a government’s discriminatory policy be substantially related to the 

purported important government objective, and the state certainly has not reached the burden here. 

It is almost impossible to say that the policy at issue here is substantially related to the goal of 

protecting the opportunities of biological women when a vast majority of the country has found 

non-discriminatory means to the same ends. Thus, this Court should Petitioner is entitled to relief 

on her Equal Protection Claim because the NGHSAA’s policy is not substantially related to the 

government’s interest in preserving opportunity for biologically female athletes. 
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II. THE NGHSAA’S REGULATION VIOLATES THE DUE PROCESS CLAUSE BY 
REJECTING A TRANSGENDER WOMAN ATHLETE’S RIGHT TO DEFINE HER 
OWN IDENTITY. 

 In Lawrence v. Texas, this Court determined that the criminalization of homosexual 

behavior was unconstitutional, as such laws violate fundamental rights to liberty and privacy 

protected by Due Process Clause. Lawrence, 539 U.S. at 569-79. In doing so, the Court recognized 

that when previous precedent focused strongly on the “deeply rooted [rights] in this Nation’s 

history and tradition,” such decisions often “failed to appreciate the extent of the liberty at stake.” 

Id. at 567. The Fourteenth Circuit has made a similarly grave error. 

 By rejecting the liberty and privacy interests at stake in this case2, the court reverted to a 

style of due process interpretation that has been roundly rejected by over three decades of 

substantive case law. See Obergefell, 576 U.S. at 664; Lawrence, 539 U.S. at 572; Planned 

Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833, 849-50 (1992); Roberts v. U.S. 

Jaycees, 468 U.S. 609, 619 (1984). As such, the Court must reevaluate the issue from the 

beginning. To determine whether a Due Process right has been violated, the Court first determines 

whether the allegedly violated right is fundamental to the liberty protected by the Due Process 

Clause. See Leebaert v. Harrington, 332 F.3d 134, 140 (2d Cir. 2003) (citing Immediato v. Rye 

Neck School Dist., 73 F.3d 454, 460-61 (2d Cir.) cert. denied, 519 U.S. 813 (1996)). If the right is 

fundamental, the Court then applies strict scrutiny to determine the validity of the challenged 

governmental regulation. Id.  

 Applying this standard, the Fourteenth Circuit’s decision to uphold the NGHSAA’s 

regulation was clearly contrary to Supreme Court precedent. The Court has consistently recognized 

that the “ability [to] independently . . . define one’s identity . . . is central to any concept of liberty.” 

 
2 R. on Appeal 11-12. 
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Roberts, 468 U.S. at 169. The NGHSAA’s regulation infringes on transgender individuals’ 

fundamental right to define their own identity in violation of this concept. Thus, the Court should 

apply strict scrutiny in its analysis of the regulation and deem it unconstitutional given its harmful, 

over-broad infringement on fundamental rights. 

A. The Supreme Court Has Recognized that Individuals Have a Broad, Fundamental Right 
to Define the Aspects of Themselves Which Speak to Their Personal Dignity and Autonomy. 

1. In Lawrence v. Texas and Planned Parenthood of Southeastern Pennsylvania v. 
Casey, the Supreme Court developed a broad interpretive framework for addressing 
whether a right is fundamental. 

 The development of Due Process Clause interpretation concerning what constitutes a 

fundamental right has changed dramatically in the last half century, and it is important to recognize 

what these changes were and why they took place. This transition in interpretive canon is best seen 

in the analysis of two cases diametrically opposed cases, Bowers v. Hardwick and the case that 

overruled it, Lawrence v. Texas. 

 Both cases, resolved approximately seventeen years apart, considered Due Process 

challenges to statutes which criminalized sodomy. Bowers v. Hardwick, 478 U.S. 186, 187-88 

(1986); Lawrence, 539 U.S. at 566. That, however, is where the similarities end. The Bowers 

Court, similar to courts who had considered Due Process issues before and after, began by 

determining precisely what right was at stake in the case, and whether that right should be 

considered fundamental. Bowers, 478 U.S. at 190-95. The Court framed the issue inappropriately 

narrowly, determining that right in discussion was limited to whether homosexual conduct was a 

fundamental right recognized plainly by the Constitution and “th[e] Nation’s history and tradition.” 

Id. at 192-95.  
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Having defined the right so narrowly, the Bowers Court quickly classified the right as non-

fundamental, stating that there was substantial historical and legal evidence to demonstrate that 

anti-sodomy laws were historically commonplace, thus abrogating any potential claim for 

protection under the Constitution. Id. In reaching its conclusion, the Court rejected any attempt to 

“take a more expansive view of [its] authority to discover new fundamental rights,” citing concerns 

of judicial overreach. Id. at 194-95. As such, the Court ultimately upheld the law, stating that there 

was no reasonable basis to overturn a law when doing so would overturn similar laws in half the 

country. Id. at 196. 

 In the short time between the Bowers and Lawrence decisions, the Court substantially 

addressed the Due Process Clause only once. In Planned Parenthood of Southeastern 

Pennsylvania v. Casey, the Court was presented with a challenge to several amendments made to 

the Pennsylvania Abortion Control Act of 1982. Casey, 505 U.S. at 844. While its ultimate holding 

is not relevant to this current issue, the Court’s discussion of the limits on the “liberty” based Due 

Process right is particularly enlightening. Id. at 846-53. After discussing the general nature of the 

substantive rights granted by the Due Process Clause, the Court addressed to what extent those 

rights were limited. Id. at 847-51.  

The Court began by stating that the rights guaranteed under the Due Process Clause were 

not limited by the individual rights listed in the Bill of Rights or practices “protected against 

government interference” at the time the Fourteenth Amendment was ratified. Id. at 847-48. In 

fact, the Court recognized unequivocally that the outer limitations on the constitutional due process 

right were not set in stone, instead defining the limits as a “rational continuum . . . includ[ing] a 

from all substantial arbitrary impositions and purposeless restraints” while recognizing that 

“certain interests require particularly careful scrutiny of the state needs asserted to justify their 
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abridgment.” Id. at 848 (citing Poe v. Ullman, 367 U.S. 497, 543 (1961)(Harlan, J., dissenting 

from dismissal on jurisdictional grounds)). Furthermore, the Court stated that “the heart of liberty 

is the right to define one’s own concept of existence, of meaning, of the universe, and of the 

mystery of human life.” Id. at 851. By defining the right this way, the Court essentially canonized 

an interpretation of liberty and Due Process which established the ever-evolving nature of the right, 

informed by a rigorous study of tradition, but not strictly held to it. See id. at 850. 

  Armed with the interpretive framework established in Casey and presented again with a 

challenge to a statute criminalizing homosexual behavior, the Court in Lawrence further refined 

the fundamental right test, rejecting the precedent established in Bowers and addressing the issue 

anew. Lawrence, 539 U.S. at 571-79. The Court began its discussion by criticize the narrow 

manner in which the Bower Court defined the right at issue, stating that the previous Court’s 

framing “demean[ed] the claim the individual put forward.” Id. at 566-67. The Court described 

how an analysis of not only the plain meaning of the statute, but also its penalties, purposes, and 

general implications for broader questions regarding fundamental liberties. Id.  

The Court then launched into a full assault on the Bowers Court’s analysis of the history 

and tradition regarding anti-sodomy laws, stating that the Court failed to properly evaluate the 

historical precedent as a whole, preferring to rely on “assumptions” and “sweeping” statements 

regarding the long past historical precedent of such laws. Id. at 568-72. It is imperative to note that 

the Lawrence Court did not stop after this rejection of the previous Court’s narrow and limited 

analysis of history and tradition, instead preferring to have a more extensive discussion regarding 

the broad substantive liberty rights discussed in Casey. Id. at 573-74. The Court reiterated its 

essential reasoning from Casey, stating that “the Constitution demands for the autonomy of [a] 

person in making” decisions and choices that profoundly reflect on an individual’s conception of 
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“existence, of meaning, of the universe, and of the mystery of human life.” Id. at 574 (citing Casey, 

505 U.S. at 851).  

After a short consideration of Equal Protection concerns, which the Court found 

compelling as well, the Court held that “Bowers was not correct when it was decided, and was not 

correct today,” overruling the precedent established only seventeen years prior. Id. at 578. Finally, 

the Court concluded with a statement regarding the limitations of historical analysis and focus on 

tradition, noting that the Framers of the “Due Process Clauses of the Fifth Amendment or the 

Fourteenth Amendment” did not presume to have absolute insight into the depth and breadth of 

the right. Id. at 578-79. The Court saw that these drafters: 

“ . . . knew times [could] blind us to certain truths and later generations can see that 
laws once thought necessary and proper in fact serve only to oppress. As the 
Constitution endures, persons in every generation can invoke its principles in their 
own search for greater freedom.” Id. at 579. 

 It is clear from even a cursory reading of Casey and Lawrence that an interpretive structure 

regarding the fundamental nature of a Due Process liberty right must be more substantial than a 

simple look to historical and traditional precedent. First, in defining the issue before the court, a 

court should not simply look to the surface level impact of the challenged governmental act. 

Lawrence, 539 U.S. at 566-67; Casey, 505 U.S. at 847-48. Instead, a court must address the full 

extent of the violation, fully examining any potential “far-reaching consequences” of the 

regulation. Lawrence, 539 U.S. at 567; Casey, 505 U.S. at 851. Second, the court must properly 

evaluate the right, first by considering the history and tradition behind the right, including the 

changes and developments in public perception of the right, then by evaluating the right’s proper 

relationship to the fundamental underpinnings of liberty recognized as essential to the Constitution. 

See Lawrence, 539 U.S. at 568-578; Casey, 505 U.S. at 850-51. 
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2. A transgender individual’s right to self-definition and expression without 
governmental interference is a fundamental right. 

Having established the interpretive framework necessary to properly evaluate whether a 

due process right is fundamental, the lower court clearly and completely failed to properly evaluate 

the NGHSAA’s policy regarding transgender women participation in sports. First, the court 

defines the issue in the case far too narrowly, determining that issue solely concerned whether “[a 

transgender, biological male] has a fundamental right to compete in athletics as a woman, rather 

than as a male.” R. on Appeal 12. By summarily dismissing any discussion of the policy’s impact 

on Taylor’s Due Process liberty right, the court failed to address the fundamentally expanding 

nature of the liberty protection. Id. Furthermore, the court’s exclusively relied on the Supreme 

Court’s plurality opinion in Michael H. v. Gerald D., to determine that the sole inquiry necessary 

to determine whether a right was fundamental was whether the right was “so rooted in the traditions 

and conscience of our people as to be ranked fundamental.” R. on Appeal 11 (citing Michael H. v. 

Gerald D., 491 U.S. 110, 122 (1989)). This reliance plainly ignored the previously discussed 

developments which took place in Casey and Lawrence. As such, the issue of whether fundamental 

rights have been violated by the NGHSAA’s policy must be reevaluated utilizing the framework 

developed in Casey and Lawrence.  

 Before beginning any analysis as to the fundamental nature of the right, it is imperative 

that the right being discussed in this case be properly defined. The Court in Lawrence and Casey 

recognized that any discussion of individual, specified rights needed to be contextualized in 

relation to the broader, substantive liberty rights that the Constitution protects. Lawrence, 539 U.S. 

at 567; Casey, 505 U.S. at 846-48. The Court has long held that “[n]o right is held more sacred, or 

is more carefully guarded by the common law, than the right of every individual to the possession 

and control of his own person, free from all restraint or interference of others…” Union Pac. R. 
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Co. v. Botsford, 141 U.S. 250, 251 (1891). More recently, in Roberts v. U.S. Jaycees, the Court 

recognized that “the ability [to] independently define one’s identity . . . is central to any concept 

of liberty.” Roberts, 468 U.S. at 619. The Court recognized in both Lawrence and Casey that “the 

heart of liberty is the right to define one’s own concept of existence, of meaning, of the universe, 

and of the mystery of human life.” Taken together, it is clear that the Due Process right to liberty 

encompasses an individual’s ability to make choices central to her autonomy, and what could be 

more central to one’s autonomy than one’s conception of their own sexuality? 

 Of course, Respondent will likely argue that a fundamental right to participate in sports has 

been generally rejected. See, e.g., Walsh v. La. High Sch. Athletic Ass’n, 616 F.2d 152, 159-60 (5th 

Cir. 1980) (holding that participation in high school athletics was “an interest . . . outside [the] 

scope of constitutional protection.”). This, however, again ignores the fundamental issue in this 

case. This is not a case where a transgender woman is being denied access to high school athletics 

because she is physically incapable of making the team (the opposite being the case here) or 

because there is a procedural rule in place which in effect bans her from competition. The sole 

reason Taylor is being denied access is because of a policy which has the effect of rejecting her 

transgender status, her very identity. It is only logical that when the denial of access is based 

exclusively on an infringement of an individual’s Due Process liberty right, then that policy should 

be subjected to the highest levels of scrutiny. 

Thus, at its root, the right at issue in this case is whether transgender individuals have a 

fundamental right, protected by the Due Process Clause, to self-definition without governmental 

interference when they participate in high school athletics. While the long-term history and 

tradition of such a right is certainly contested, and rightly so, it has been noted that such a purely 

past-centric analysis is inappropriate when analyzing Due Process liberty issues is inappropriate. 
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Lawrence, 539 U.S. at 572-73. Instead, it is appropriate to recognize recent changes to the public 

opinion and policy as indicators of an expanding right, just as the Court in Lawrence recognized 

the important of the “emerging awareness that liberty gives substantial protection to adult persons 

in deciding how to conduct their private lives” arose in the five decades before the decision was 

made. Id. 

 Turning to the analysis, in specifically evaluating this right the Court must first analyze 

how the right is considered by society generally. Such an analysis is necessary in a case such as 

this, as the historical record on transgender inclusion and exclusion is lacking, given the relative 

recency regarding transgender issues.3 Thus, consistent with analysis in Lawrence, it is important 

to view how the states address this issue now. At current count, sixteen states have statewide 

policies in place which allow transgender youth to participate in school-sponsored athletics 

according to their chosen gender identity, unhindered by any additional requirements. K-12 

Policies, TRANSATHLETE.com, https://www.transathlete.com/k-12 (last visited Sept. 14, 2020). 

A further fourteen states allow for transgender participation in high school sports if they comply 

with disclosure requirements regarding their biological sex. Id. In contrast, only eleven states have 

explicitly discriminatory policies regarding transgender participation. Id.  

 
3 The history of judicial decisions regarding transgender participation in sports generally begins 

with Richards v. U.S. Tennis Ass’n, 400 N.Y.S.2d 267 (N.Y. App. Div. 1977). In this case, the 

New York County Supreme Court determined that the imposition of a strict, biology-based test to 

determine whether a transgender woman could participate in sports violated the New York Human 

Rights Law. Id. at 273. As such, the judicial analysis of this issue is severely lacking, and reference 

to cases en masse would do little more than muddy what should be fairly clear waters. 
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This clearly shows that there is a strong, nation-wide understanding that supporting 

inclusion of transgender students in a manner consistent with their personal identity is not only 

appropriate, but morally correct. Similar to the Court’s reasoning in Lawrence, this consistent, 

wide-spread policy of inclusion should be seen a strong indicator that society as a whole, regardless 

of any theoretical discrimination of transgender individuals in the past, recognizes a transgender 

individual’s right to be identified as they see fit and express that identity without government 

interference. Lawrence, 539 U.S. at 573 (spotlighting recent judicial and executive actions across 

the United States and Europe as evidence that society no longer believed criminal sanction for 

homosexual behavior were appropriate). 

 Having established that the right at issue has been recognized widely among various states, 

it is necessary to note again that an individual’s right to define their identity has been repeatedly 

reaffirmed by the Supreme Court. As recently as 2015, the Court has recognized that “the 

Constitution promises liberty to all within its reach, a liberty that includes certain specific rights 

that allow persons . . . to define and express their identity.” Obergefell, 576 U.S. at 651. As has 

been mentioned in this brief, the Court has consistently made similar recognitions for the past 

hundred years. See Lawrence 539 U.S. at 574; Casey, 505 U.S. at 851; Roberts, 468 U.S. at 619; 

Roe v. Wade, 410 U.S. 113 (1973); Stanley v. Georgia, 394 U.S. 557, 564 (1969); Griswold v. 

Connecticut, 381 U.S. 479, 485 (1965); Botsford, 141 U.S. at 251. To deny transgender individuals 

this right—individuals who are simply attempting to claim and assert their constitutionally 

guaranteed freedoms—would call into question the dedication of the Court, and our Nation, to the 

fundamental principle that the government should barred from interfering with an individual’s 

basic conception of self, a conception so private and intimate as to be congruous with their very 

being. 
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 The Nation has widely recognized that transgender individuals should be allowed to 

participate in athletics according to their self-defined identity. The Constitution recognizes the 

right for individuals to establish their own conception of self, free from government intrusion, as 

the essential underpinning of every fundamental right recognized by the Court. Thus, this Court 

should recognize the right for transgender athletes to define their own identity when participating 

in high school athletics as fundamental. 

B. Applying Strict Scrutiny, The NGHSAA’s Regulation Violates a Transgender Woman’s 
Fundamental Right to Establish Her Own Identity by Publicly Enforcing a Strict Biological 
Classification. 

 When a court is presented with a challenge to a government regulation or policy which 

infringes on an individual’s fundamental right, the court applies strict scrutiny to the claim. Under 

strict scrutiny, in order for such a policy to survive it “[must] be justified only by a compelling 

state interest . . . and be narrowly drawn to express only the legitimate state interests at stake.” 

Roe, 410 U.S. at 155.  

 A careful reading of the NGHSAA’s policy and its reasoning behind promulgating said 

policy demonstrates that it could never survive strict scrutiny. First, it should be noted that the 

general proposition that the government should protect the interest of biological females to 

compete fairly such that their opportunities are not unduly diminished is one that Petitioner has 

great sympathy for. Again, Petitioner is in no way advocating for a system where the walls between 

female and male sports are completely dissolved. The boundaries of the requested relief are quite 

clear. Transgender individuals make up an exceedingly small percentage of the population, some 

estimates suggesting the number is likely less than one in three hundred. See Kerith J. Conron & 

Soshana K. Goldberg, Adult LGBT Population in the United States, UCLA SCH. OF LAW (July 

2020), https://williamsinstitute.law.ucla.edu/publications/adult-lgbt-pop-us/. It stands to reason 
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that the percentage of transgender women is even smaller. As such, it is only logical that any policy 

restricting transgender access to high school athletics on the basis of protecting biologically female 

athletes should directly and narrowly address the specific issue at play. 

Sadly, the NGHSAA has decided to push a policy that took none of these facts into 

consideration, preferring instead to, with heavy hand, ban the participating of all biological men 

in women’s sports. R on Appeal at 5. Such a broad ban cannot possibly be narrow enough to satisfy 

the strict scrutiny standard. Even assuming that the participation of transgender women in 

women’s sports posed some sort of threat to the opportunities of female athletes—a proposition 

which Petitioner does not concede in any manner—there are numerous ways in which the 

NGHSAA could have tailored the policy to specifically address those concerns. For example, the 

NGHSAA could have instituted policy which restricted the participation of transgender athletes to 

those who have completed some kind of medical transition, similar to restrictions in place in 

Illinois, Delaware, Missouri, North Carolina, North Dakota, Ohio, Oklahoma, and Virginia. K-12 

Policies, TRANSATHLETE.com, https://www.transathlete.com/k-12 (last visited Sept. 14, 2020). 

Of course, this represents what is likely the most restrictive of the options available to the 

NGHSAA, but their failure to even utilize this option demonstrates the unacceptably broad nature 

of their original policy. 

As such, because the NGHSAA has failed to narrowly sculpt their policy, which itself 

implicates fundamental liberty right precepts, in satisfaction of the strict scrutiny standard, the 

policy violates the Due Process Clause and must be held unconstitutional. 
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CONCLUSION 

 For the reasons set forth above, Petitioner prays that this Court reverse the clearly erroneous 

judgement of the Fourteenth Circuit Court of Appeals, which stated that discrimination against a 

transgender individual which violates her fundamental right to self-determination and improperly 

compares her to individuals not similarly situated is acceptable under the law. The Fourteenth 

Amendment provides protections to the citizens of the United States which extend beyond the 

shackles of our shared past. These protections become clear as they are asserted, and “the 

[limitations of the] drafters’ imagination supply no reason to ignore the law’s demands.” Bostock, 

140 S.Ct. at 1737.  

To hold otherwise binds this country to a history of discrimination, undermining the 

legitimacy of all rights subsidiary to the Fourteenth Amendment, as such arbitrary restrictions on 

the Amendment’s protection can only serve those who wish to oppress the most vulnerable among 

us. Pursuant to its guarantee, recognizing that transgender individuals are protected by the 

Fourteenth Amendment secures their fundamental rights in relation to their peers, as well as their 

“libert[y] to [make] certain choices central to individual dignity and autonomy, including intimate 

choices that define personal identity and beliefs;” the exact rights guaranteed to every citizen of 

this country, without regard to the biases of the past. Obergefell, 576 U.S. at 663. 

  


