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STATEMENT OF JURISDICTION 

A formal Statement of Jurisdiction has been omitted in accordance with the Rules of the 

2020 Elon University School of Law Billings, Exum, & Frye National Moot Court Competition. 

STATEMENT OF THE ISSUE 

This case presents two questions: (1) whether a state high school athletic association’s 

policy, which prohibits transgender students from competing on female athletic teams, violates 

the Equal Protection Clause; and (2) whether a state high school athletic association’s policy, 

which prohibits transgender students from competing on female athletic teams, violates the Due 

Process Clause?  

STATEMENT OF THE FACTS 

Ms. Taylor Powell, Petitioner, is a transgender high school student athlete and an 

extremely talented swimmer. R. at 4. Born as a biological male according to her birth certificate, 

Ms. Powell struggled throughout her childhood to act in accordance with this male designation. 

Id. When she began going through puberty, Ms. Powell experienced debilitating levels of distress 

and high levels of anxiety. Id. In order to help her through this challenging time in her life, she 

began to see therapists, and after multiple evaluations, was diagnosed with gender dysphoria. Id. 

Gender dysphoria is a condition in which “transgender individuals experience persistent and 

clinically significant distress caused by the incongruence between their gender identity and the 

sex assigned to them at birth.” Id. After learning about and understanding her feelings, Ms. 

Powell was empowered to embrace her true identity and began living her “happiest moments as a 

female.” Id. 

Ms. Powell, prior to beginning her junior year at North Greene High School, informed 

the school that she was transgender and in the process of transitioning. Id. She asked for the 
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school’s permission to compete on the women’s swim team and explained, “I have known two 

things for most of my life: I am a girl and I was born to swim.” Id. In support of her request, Ms. 

Powell provided the school with information compiled by the National Association for 

Transgender Athletes (“NATA”), a group with the mission of providing transgender student-

athletes with equal opportunities to participate in high school sports teams and programming 

consistent with their gender identity. Id. The information provided by NATA illustrated the 

incredible benefits of allowing transgender student athletes to “compete in accordance with their 

gender identity.” Id. In response to her request and the supporting evidence provided, the North 

Greene High School principal issued a new Policy “‘designed to afford an increasing number of 

transgender students an opportunity to participate in athletics in a manner consistent with their 

gender identity.’” Id. The Policy enabled transgender athletes to participate on the sports teams 

that aligned with their identified gender, as opposed to their biological sex. Id. Therefore, Ms. 

Powell was permitted to try out for her school’s women’s swim team during the 2019 season 

tryouts. Id. 

During her junior season, Ms. Powell was extremely successful. Id. at 4-5. She dominated 

the butterfly and backstroke events and qualified for the state championship competition in the 

conference meet. Id. By the end of her junior year swim season, Ms. Powell’s success had 

grabbed the attention of coaches around not only at the high school level, but also the college 

level. Id. at 5. 

After seeing Ms. Powell’s success, parents of swimmers at North Greene High School 

and other schools in the area complained to the North Greene High School Athletic Association 

Board (“NGHSAA” or “the Board”) at the end of the swim season in February 2020. Id. At that 



3 
 

point in time, the NGHSAA had not addressed transgender athletes’ ability to try out for and 

compete on the athletic teams aligned with their identified gender. Id. 

In response to the concern surrounding the situation, the NGHSAA held a meeting to 

hear from the public on transgender athletes’ participation on sports teams. Id. Ms. Powell and 

NATA spoke at the meeting, as well as other athletes and parents opposed to the cause. The 

NGHSAA Board also considered submissions from several groups on both sides of the 

argument. Id. As the Court of Appeals notes, many of the NGHSAA Board members were 

swayed by the biologically female athletes fear and concern for allowing transgender athletes to 

“undermine the progress made with regard to opportunities for female athletes over the past 

several decades.” Id. 

As a result of the complaints and concerns voiced in opposition to Ms. Powell and those 

in a similar position to her, the NGHSAA Board adopted a new policy in March 2020 entitled the 

Fair Opportunity for Women Athletes Policy (“the Policy”), by an 8-2 vote. Id. The Policy was 

premised on the fact that there are “‘inherent, physiological differences between males and 

females [that] result in different athletic capabilities’ and that to ‘allow biological males to 

compete against women would put women at an unfair competitive disadvantage.’” Id. The goal 

was to preserve the progress biological females had made in the athletic arena and the 

opportunities to compete on an even playing field with men. Id. Further, the Policy provides the 

following:  

Interscholastic and intramural club athletic teams or sports that are 
sponsored by a public primary or secondary school or institution whose 
students or teams compete in North Greene High School Athletic 
Association shall be expressly designated as one (1) of the following based 
on biological sex: (a) Male, men, or boys; (b) Females, women, or girls; or 
(c) Coed or mixed. 
Athletic teams or sports designated for females, women, or girls shall not 
be open to students who are biologically male. However, the policy was 
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silent on any comparable limitations for individuals who desire to be a part 
of a team designated for males. 
 

Id. However, the Policy remained silent on any “comparable limitation for any 

individuals—whether transgender or cisgender—who wish to participate on a team 

designated for males.” Id. 

After the Board promulgated the new Policy, the North Greene High School principal and 

swim coach informed Ms. Powell she would not be permitted to try out for nor compete for the 

women’s swim team during her senior year swim season (2020-2021) at North Greene under the 

NGHSAA’s Policy. Id. at 6. Ms. Powell now brings this suit claiming that the North Greene 

High School Athletic Association Board’s Policy prohibiting transgender students from 

competing on female athletic teams directly violates her rights under the Equal Protection Clause 

and the Due Process Clause. Id. 

STATEMENT OF THE CASE 

On March 15, 2020, the Petitioner, Ms. Taylor Powell, filed a suit against Respondent, 

the North Greene High School Athletic Association, in the United States District Court for the 

Eastern District of North Greene seeking declaratory and injunctive relief and asserting that 

Respondent’s Fair Opportunity for Women Athletics Policy prohibiting transgender students 

from competing on female athletic teams violates the Equal Protection Clause and the Due 

Process Clause. R. at 6.  

The District Court, on expedited hearing, found in favor of Petitioner granting 

Petitioner’s request for preliminary injunction against the enforcement of the Policy. Id. The 

Court granted Petitioner’s motion for summary judgment, subsequently denying Respondent-

Defendant’s motion for summary judgment. On June 1, 2020, the District Court held the Policy 

unconstitutional and entered a permanent injunction against its enforcement. Id. 
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Respondent timely appealed the District Court’s decision to the United States Court of 

Appeals for the Fourteenth Circuit. Id. The Circuit Court heard argument on July 15, 2020. R. at 

2. On August 31, 2020, the Court found for Defendant-Respondent and reversed the lower 

court’s decision, concluding that summary judgment should have been entered for Defendant-

Respondent on both the Equal Protection and Due Process claims. Id. at 6. Thus, Petitioner 

appealed this decision and this Court granted certiorari. R. at 19. 

STANDARD OF REVIEW 

 The Supreme Court of the United States reviews constitutional questions, such as Equal 

Protections and Due Process claims, de novo. See Pierce v. Underwood, 487 U.S. 552, 558 

(1988).  

SUMMARY OF THE ARGUMENT  

 This Court should reverse the Fourteenth Circuit Court of Appeals’ decision denying 

Petitioner and those similarly situated the rights guaranteed under the Equal Protection and Due 

Process Clauses of U.S. Constitution on the basis of transgender status.  

 First, the North Greene High School Athletic Association’s Policy violates Ms. Powell’s 

Equal Protection rights. Policies like the Board’s, which discriminate on the basis of transgender 

status, are inherently sex-based classifications. Additionally, transgender people qualify as a 

quasi-suspect class under the four-factor text used to establish suspect and quasi-suspect classes. 

Since the Policy creates a sex-based classification and transgender people are a quasi-suspect 

class, the Court should review the Policy under intermediate scrutiny.  

 Under intermediate scrutiny, governmental policies promulgated on the above basis must 

be created in the furtherance of an important governmental interest and must be substantially 

related to that state interest. While the NGHSAA Board has a legitimate “government” interest in 
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protecting the rights of female athletes and promoting sex equality in athletics, the Board’s 

Policy fails intermediate scrutiny review.  

 Additionally, denying transgender people their equal protection rights by preventing them 

acting in accordance with their gender identity would greatly, and negatively, impact these 

individuals’ health and safety. Furthermore, finding in favor of the Respondent would set a 

dangerous, slippery-slope precedent of permitting governments to discriminate against 

transgender individuals.  

Next, the NGHSSA’s Policy infringes on Ms. Powell’s fundamental right to personal 

autonomy, which includes one’s right to define and express their identity. The Policy directly 

interferes with Ms. Powell’s ability to define and express her gender identity. Ms. Powell may 

identify as a female, but the Policy denies her the right to express this identity by preventing her 

from competing on the team that aligns with her gender identity. Ms. Powell has a right to 

compete for a position on the women’s swim team on equal terms as cisgender female athletes.  

Lastly, the NGHSAA’s Policy also infringes on Ms. Powell’s fundamental right to 

privacy. The right to privacy has been interpreted as containing two separate privacy interests, 

either of which is sufficient to establish a fundamental right. The first is an individual’s interest 

in “avoiding disclosure of personal matters,” and the second is an individual’s interest in 

“independently making certain kinds of important decisions.” Ms. Powell has both privacy 

interests. First, she has an interest in avoiding disclosing her transgender status because she may 

want to avoid harassment stemming from her gender identity. Second, Ms. Powell has an interest 

in determining her gender identity without government influence. Gender identity is incredibly 

personal and intimate. Therefore, the NGHSAA’s Policy implicates Ms. Powell’s fundamental 

right to privacy. 
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Since the NGHSAA’s Policy impedes Ms. Powell’s fundamental rights, the Policy should 

be reviewed under strict scrutiny, which requires that the Policy be supported by a compelling 

state purpose. The Policy’s prohibition on transgender female athletes’ participation is contrary 

to the Board’s stated interest in promoting sex equality. Moreover, the Policy is not narrowly 

tailored to achieve the stated purpose. Furthermore, other alternatives exist to ensure that 

cisgender females can engage in women’s athletics and demonstrate their abilities without 

categorically banning transgender athletes. Thus, the Policy ultimately fails strict scrutiny 

review.  

ARGUMENT 
 
I. THIS COURT SHOULD REVERSE THE FOURTEENTH CIRCUIT’S DECISION BECAUSE THE 

NORTH GREENE HIGH SCHOOL ATHLETIC ASSOCIATION’S POLICY VIOLATES THE 
EQUAL PROTECTION CLAUSE. 

 
The Equal Protection Clause of the Fourteenth Amendment of the United States 

Constitution provides that “[n]o State shall…deny to any person within its jurisdiction the equal 

protection of the laws.” U.S. Const. amend. XIV § 1. The Equal Protection Clause is a “directive 

that all persons similarly situated should be treated alike.” City of Cleburne v. Cleburne Living 

Ctr., 473 U.S. 432, 439 (1985). The Equal Protection Clause prevents states from 

“distinguish[ing] between classes of people in an ‘arbitrary or irrational’ manner or out of a 

‘bare…desire to harm a politically unpopular group.’” Grimm v. Gloucester Cty. Sch. Bd., 302 F. 

Supp. 3d 730, 748 (E.D. Va. 2018) (citing 473 U.S. at 446-47). Therefore, when analyzing an 

equal protection claim, the Court first determines what level of scrutiny applies: rational basis, 

intermediate scrutiny, or strict scrutiny. Grimm v. Gloucester Cty. Sch. Bd., No. 19-1952, 2020 

WL 5034430, at *13 (4th Cir. Aug. 26, 2020). Then, the court asks whether the law or policy at 

issue survives such scrutiny. Id. Non-suspect classes are subject to rational basis review. City of 
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Cleburne, 473 U.S. at 440. Under rational basis review, the state classification of a group of 

people must be rationally related to a legitimate state interest. Id. However, state classifications 

of a “suspect” or “quasi-suspect” class are subject to strict and intermediate levels of scrutiny 

respectively. Id. at 446-47. 

A. Intermediate scrutiny applies to the NGHSAA’s Policy. 
 

As is relevant in this case, intermediate scrutiny applies when a government action 

discriminates on the basis of a quasi-suspect classification. Craig v. Boren, 429 U.S. 190 (1976). 

In order to determine what level of scrutiny applies to an equal protection claim, courts look at 

the distinction made between the classes of person and decides whether the class reaches the 

level of “suspect” or “quasi-suspect.” City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 

446-47 (1985). Courts consider whether the individual or group is a “discrete and insular 

minority.” United States v. Carolene Products Co., 304 U.S. 144 (1938). There are four main 

factors that are looked at to decide whether a group of people who have been classified by a state 

amount to a suspect or quasi-suspect class:  

(1) Whether the class has historically been subject to discrimination; 
(2) Whether the class has a defining characteristic that bears a relation to 
ability to perform or contribute to society; 
(3) Whether the class exhibits obvious, immutable, or distinguishing 
characteristics that define the class as a discrete group; and 
(4) Whether the class is a minority or politically powerless. 

 
See Bowen v. Gilliard, 483 U.S. 587, 602 (1987); Cleburne Living Ctr., 473 U.S. at 440-41.  

Gender and sex-based classifications are considered quasi-suspect classes and are, thus, 

subject to intermediate scrutiny. Craig v. Boren, 429 U.S. 190 (1976). Accordingly, the state 

bears the burden of demonstrating that its “proffered justification for the use of a sex-based 

classification is exceedingly persuasive.” United States v. Virginia, 518 U.S. 515, 533 (1996). 

Under intermediate scrutiny the challenged law must be (1) created in the furtherance of an 
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important government interest, and (2) must do so by means that are substantially related to that 

state interest. Id. at 524. If the challenged law does not meet these two requirements under 

intermediate scrutiny review, then it is struck down as unconstitutional. 

1. The NGHSAA’s Policy is subject to intermediate scrutiny because, on its face, the 
Policy relies on a sex-based classification for athletic teams on the basis of 
transgender status. 

 
Policies discriminating on the basis of transgender status are inherently sex-based 

classifications and should, therefore, be subject to intermediate scrutiny review. The Fourth, 

Seventh, and Eleventh Circuits, along with district courts have held that “various forms of 

discrimination against transgender people constitute sex-based discrimination for purposes of the 

Equal Protection Clause because such policies punish transgender persons for gender non-

conformity, thereby relying on sex stereotypes.” See, e.g., Grimm, 2020 WL 5034430, at *14; 

Adams ex. Re. Kasper v. Sch. Bd. of St. Johns Cty., 968 F.3d 1268, 1296-97 (11th Cir. 2020); 

Whitaker v. Kenosha Unified Sch. Dist. No. 1 Bd. of Educ., 858 F.3d 1034, 1049-51 (7th Cir. 

2017); Glenn v. Brumby, 663 F.3d 1312, 1316-17 (11th Cir. 2011); M.A.B. v. Bd. of Educ. of 

Talbot Cty., 286 F. Supp. 3d 704, 719 (D. Md. 2018).  

Similar to the current case, the Fourth Circuit in Grimm determined that a School Board’s 

policy mandating that provided male and female restrooms and locker rooms in its schools only 

be used by the “corresponding biological genders” created a sex-based classification. Grimm, 

2020 WL 5034430, at *14. The Court in this case reasoned that the “only logical reading” of the 

Board’s policy was that “corresponding genders” refers back to “male or female.” Id. 

Furthermore, the plaintiff was subject to discrimination on the basis of his sex because he was 

viewed as “failing to conform to the sex stereotypes propagated by the Policy.” Id. The Fourth 

Circuit rejected the Board’s first argument that “all the students were treated the same, regardless 
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of sex, because the policy treats everyone equally” and the policy allows students to use a 

“private, single-stall restroom” as an alternative for those with “gender identity issues.” Id. The 

Court compared the situation in Grimm to a racially segregated bathroom:  

…[T]hat is like saying that racially segregated bathrooms treat everyone equally, 
because everyone was prohibited from using the bathroom of a different race. No 
one would suppose that also providing a ‘race neutral’ bathroom option would 
have solved the stigmatizing and discriminatory nature of racial segregation; so 
too here. … How does the Board determine transgender status, if not by looking 
to what it calls ‘biological gender?’  

 
Id. The Court also rejected the Board’s second argument that even if the policy necessarily 

involves sex-based discrimination, it cannot violate equal protection because [Plaintiff] is not 

similarly situated to cisgender boys. Id. The Court stated that the Board’s framing of this defense 

reflected the Board’s own bias: it believes that Plaintiff’s “gender is a choice, and it privileges 

sex-assigned-at-birth” over Plaintiff’s “medically confirmed, persistent and consistent gender 

identity.” Id. Furthermore, not only did the policy “recognize[] that some students question their 

gender identities” but the record showed that Plaintiff was “similarly situated to other boys but 

was excluded from using the boys restroom facilities based on his sex-assigned-at-birth.” Id. 

This Court should follow the same analysis in Ms. Powell’s case because the relevant 

Policy also necessarily rests on a sex classification. The North Greene High School Athletic 

Association Board’s Fair Opportunity for Women Athletes Policy states the following:  

(1) Interscholastic and intramural club athletic teams or sports that are 
sponsored by a public primary or secondary school or institution 
whose students or teams compete in the North Green High School 
Athletic Association shall be expressly designated as one (1) of the 
following based on biological sex: (a) Males, men, or boys; (b) 
Females, women, or girls; or (c) Coed or mixed. 

(2) Athletic teams or sports designated for females, women, or girls shall 
not be open to students who are biologically male. 

 



11 
 

R. at 5 (emphasis added). The Board’s Policy relies on a sex-based classification and should be 

reviewed under intermediate scrutiny for two main reasons.  

First, while the Policy provides a “coed or mixed” team option, this is similar to the 

“neutral option” provided in Grimm. R. at 5. A “coed or mixed” athletic team option is provided 

for those who do not want to play on the “male” or “female” teams in accordance with their 

biological sex. Under the Policy, the Board must look at the biological gender of the athletes to 

determine transgender status, which makes this is an inherently sex-based classification. See R. 

at 5.  

Second, Ms. Powell is similarly situated to other cisgender females, therefore the Policy 

violates Ms. Powell’s equal protection rights. Grimm, 2020 WL 5034430, at *14; R. at 5. While 

the Board could attempt to argue that Ms. Powell’s choice of gender identity as female did not 

cause biological changes in her body and that she remained biologically male, this argument is 

deeply flawed. The Board’s Policy clearly “privileges” an individual’s, such as Ms. Powell, sex-

assigned-at-birth by stating the athletic team membership is determined on the basis of 

“biological sex.” R. at 5. Furthermore, the record, which includes Ms. Powell’s declaration that 

she identifies as female, her actions and current status transitioning, as well as medical opinions, 

diagnoses, and treatment for gender dysphoria, shows that Ms. Powell is similarly situated to 

other girls but is excluded under the Board’s Policy from being part of an athletic team on the 

basis of her sex-assigned-at-birth. R. at 3-5.  

Therefore, the Board’s Policy at issue clearly relies on sex stereotypes and Ms. Powell 

has been the subject to this blatant sex-stereotyping. As a result, Ms. Powell has experienced 

discrimination based on her sex. R. at 5; see Grimm, F. Supp. 3d at 750. Thus, since the Policy 
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relies on sex stereotypes and categorizations, it is a sex-based classification and should be 

reviewed under intermediate scrutiny. See Grimm, 2020 WL 5034430, at *15. 

2. The NGHSAA’s Policy is subject to intermediate scrutiny because transgender 
individuals qualify at least as a quasi-suspect class.  

 
Transgender status should be considered a quasi-suspect class. The Fourth, Sixth, and 

Eleventh Circuits as well as multiple District Courts have recognized that transgender people 

constitute at least a quasi-suspect class. See, e.g., Grimm, 2020 WL 5034430, at *2; Dodds v. 

United States Dep’t of Educ., 845 F.3d 217, 221 (6th Cir. 2011); Glenn v. Brumby, 663 F.3d at 

1321. Additionally, the Ninth Circuit, although it did not specifically state transgender 

individuals constitute a quasi-suspect class, did determine that heightened scrutiny applies if a 

law or policy treats transgender individuals less favorably than other, cisgender individuals. See 

Karnoski v. Trump, 926 F.3d 1180, 1201 (9th Cir. 2019). The Fourteenth Circuit in this case 

incorrectly relied on the Tenth Circuit and some district courts’ determinations that transgender 

status does not qualify as a suspect or quasi-suspect class and thus, is subject to rational basis 

review. See R. at 7-8 (citing Etsitty v. Utah Transit Auth., 502 F.3d 1215, 1228 (10th Cir. 

2007)). This reasoning is flawed under the suspect classification four-factor-test. In fact, Grimm 

notes that “only one court of appeals decision holding” that transgender people do not constitute 

at least a quasi-suspect class “remains good law” but that this case, coming out of the Tenth 

Circuit followed a “since-overruled Ninth Circuit opinion.” Grimm, 2020 WL 5034430, at *20. 

The Fourth Circuit in Grimm v. Gloucester correctly applied the four-factor-test to 

determine whether transgender people who have been classified by the state amount to a suspect 

or quasi-suspect class. Grimm, 2020 WL 5034430, at *17-18. 

As to the first factor, there is no doubt that transgender individuals 
historically have been subjected to discrimination on the basis of their 
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gender identity, including high rates of violence and discrimination in 
education, employment, housing, and healthcare access.  
 
The second factor is also met because transgender status has no bearing on 
a transgender individual’s ability to contribute to society.  
 
As to the third factor, ‘transgender status is immutable.’ Furthermore, 
transgender individuals have distinguishing characteristics—the disparity 
between the gender they were assigned at birth and the gender they 
identify with—that define them as a discrete group.  
 
As to the fourth factor, there can be no doubt that transgender individuals 
are a minority and are politically powerless, comprising just a fraction of 
the population and frequently subjected to discriminatory federal policies 
and state laws.  

 
Grimm, 302 F. Supp. 3d at 749-50; see Grimm, 2020 WL 5034430, at *17-18. Under this 

analysis, the Court determined that it was impossible not to conclude, in light of the four factors 

and numerous other courts’ determinations, that transgender people do not constitute a quasi-

suspect class. Grimm, 2020 WL 5034430, at *18. 

  Therefore, this Court should follow the Fourth, Sixth, and Eleventh Circuits’ analyses 

and determine that transgender people are at least a quasi-suspect class, because “one would be 

hard-pressed to identify a class of people more discriminated against historically or otherwise 

more deserving of the application of heightened scrutiny when singled out for adverse treatment, 

than transgender people.” Flack v. Wis. Dept. of Health Servs., 328 F. Supp. 3d 931, 953 (W.D. 

Wis. 2018). 

B. The North Greene High School Athletic Association’s Policy does not pass intermediate 
scrutiny because the classification of transgender individuals does not serve an important 
governmental interest and the discriminatory means employed are not substantially 
related to the achievement of those objectives.  

 
Since the North Greene High School Athletic Association’s Policy constitutes sex-based 

discrimination and transgender individuals are a quasi-suspect class, this Court should review the 

Policy under intermediate scrutiny. Under intermediate scrutiny the challenged law must be (1) 
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created in the furtherance of an important government interest, and (2) must do so by means that 

are substantially related to that state interest. United States v. Virginia, 518 U.S. at 524. Circuit 

Courts have not considered school athletic team policies that discriminate on the basis of 

transgender status; however, they have considered school restroom policies that discriminate on 

the basis of transgender. See Grimm, 2020 WL 5034430, at *1 (finding that a restroom policy 

discriminating on the basis of transgender status was not substantially related to the Board’s 

important interest of protecting students’ privacy); Whitaker, 858 F.3d at 1049-51 (determining 

that a restroom policy discriminating on the basis of transgender status would fail intermediate 

scrutiny because the interest stated was “based upon sheer conjecture and abstraction”). 

Additionally, a case arising out of the Idaho District Court is on point with issue before this 

Court. See Hecox v. Little, No. 1:20-cv-00184-DCN, 2020 U.S. Dist. LEXIS 149442 (D. Idaho 

Aug. 17, 2020).  

In Hecox, the Plaintiff challenged the constitutionality of an Idaho law that excluded 

transgender women from participating on women’s sport teams. See id. In fact, the Court noted 

in the opinion that Idaho was the “first and only” to promulgate such a law that categorically 

barred participation in sports on the basis of transgender status. Id. at *5. The Court ultimately 

found that, while there were legitimate government “interests of promoting sex equality, 

providing opportunities for female athletes to demonstrate their skill, strength, and athletic 

abilities, and by providing female athletes with opportunities to obtain college scholarship[s] and 

other accolades,” the law that was passed was not substantially related to “such important 

governmental interests.” Id. at *85.  

Here, the Fair Opportunity for Women Athletes Policy promulgated by the Board must be 

substantially related to its important interest in female athlete opportunities and protection 
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against unfair competitive disadvantages. R. at 5. The Board explain that the Policy was 

premised on the fact that “inherent, physiological differences between males and females result 

in different athletic capabilities” and that “allow[ing] biological males to compete against women 

would put women at an unfair competitive disadvantage.” R. at 5. The Board’s Policy was aimed 

at  preserving the “significant gains” made for biological female athletes “over the past several 

decades” that have “afford[ed] them greater opportunities to compete on an even playing field 

with men.” R. at 5. In other words, the Board’s purported interest is similar to those in Hecox: 

promoting sex equality and providing opportunities for female athletes to demonstrate their skill 

and athletic capabilities as well as opportunities to receive collegiate swimming scholarships. See 

R. at 5; Hecox, 2020 U.S. Dist. LEXIS 149442, at *85.  

As set out in the facts, prior to the new Policy being put in place, Plaintiff, Ms. Taylor 

Powell, tried out for and competed as part of the women’s swim team for the entirety of her 

junior year season (November 2019 through February 2020). R. at 4. During her competitive 

swim season that year, Ms. Powell regularly won her meets and qualified for the state swimming 

championships. R. at 5. By the end of her season, coaches and other teams in the area were 

noticing her success. R. at 5. Only after seeing her success, did parents, other athletes, and 

coaches from surrounding areas have a problem with Ms. Powell competing on the athletic team 

that was consistent with her gender identity. See R. at 5. In response to the concerns voiced by 

opponents of Ms. Powell’s situation, the NHGSSA Board adopted the new Policy mandating that 

athletes compete on the athletic team aligned with their biological sex. R. at 5. In an attempt to 

legitimize the discriminatory Policy, the Board submitted a chart of the “Best High School 200-

Yard Individual Medley” times in the United States. R. at 20. However, this evidence ultimately 

fails to show that a transgender athlete, and, in particular, Ms. Powell, is threatening the 
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“significant gains” that female athletes have made over the past several decades by competing on 

the athletic team consistent with his or her gender identity. R. at 5.  

Therefore, this Court should find that the Board’s Policy does not pass intermediate 

scrutiny review, because the Fair Opportunity for Women Athletes Policy is not substantially 

related to its purported goal and is based on “sheer conjecture and abstraction.” See Grimm, 2020 

WL 5034430, at *19 (rejecting a Board’s policy under intermediate scrutiny review because it 

was based on “sheer conjecture and abstraction”). The Board has failed to point to an instance in 

this city, or in any surrounding area, in which allowing transgender student-athletes to compete 

on the team consistent with his or her gender identity has put the entirety of the biological female 

athlete population at a competitive disadvantage, destroyed the “significant gains made” or 

“greater opportunities” afforded to female athletes, or so gravely affected biological female 

athletes’ opportunities to receive athletic scholarships. In fact, as Hecox noted, since 

approximately one percent of the population is transgender and one half of one percent is 

transgender female, it is highly unlikely that transgender women could ever displace cisgender 

women in athletics “to a substantial extent.” Hecox, 2020 U.S. Dist. LEXIS 149442, at *83. 

Thus, based on the reasoning in Grimm and in Hecox, the Board’s Policy in this case was 

“marked by misconception and prejudice” against Ms. Powell and transgender individuals. See 

Grimm, 2020 WL 5034430, at *20; Hecox, 2020 U.S. Dist. LEXIS 149442, at *83. 

C. Denying equal protection rights to transgender people, including transgender student-
athletes, would have far reaching public policy implications as well as great impacts on 
their health and safety.  

 
Allowing the government to discriminate against transgender people by preventing them 

from acting in accordance with their gender identity greatly impacts their health and safety. It is 

“always in the public interest to prevent the violation of a party’s constitutional rights,” 
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especially when it is to the detriment of the health and safety of an entire group of people. See de 

Jesus Ortega Melendres v. Arpaio, 695 F.3d 990, 1002 (9th Cir. 2012). 

Gender dysphoria is a condition in which “transgender individuals experience persistent 

and clinically significant distress caused by the incongruence between their gender identity and 

the sex assigned to them at birth.” R. at 4. Children who experience gender dysphoria suddenly 

feel themselves “unable to identify with their own body.” What is Gender Dysphoria?, American 

Psychiatric Association, https://www.psychiatry.org/ patients-families/gender-dysphoria/what-is-

gender-dysphoria. Often times, this condition presents around puberty, similar to Ms. Powell’s 

case. See id. There are many treatments for gender dysphoria as it is not a “one size fits all 

approach”: counseling, cross-sex hormones, puberty suppression, and gender reassignment 

surgery. Id. It is also common for young adults to have a strong desire to be a different gender 

and to be treated as a different gender. Id. “They may only want support to feel comfortable in 

their gender identity.” Id. 

Unfortunately, adolescents and adults with “gender dysphoria are at [an] increased risk 

for suicide” and often “undertake self-harm behaviors.” Id. Without proper treatments, this 

condition can lead to high levels of stigmatization, discrimination, victimization, hate crimes, 

negative self-image, and mental disorders. Id. 

The Board’s Policy is forcing transgender athletes, such as Ms. Powell, to conform with 

society’s ideas of gender and sex and go against what medical professionals advise as the best 

treatment for a condition that, if left untreated, puts many children and young adults’ lives in 

grave danger. Transgender students have become more visible on campuses nationwide. 

Understanding Transgender Students, National School Boards Association (June 1, 2018), 

https://www.nsba.org/ASBJ/Past-Issues/June/Understanding-transgender-students. School staff 
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should be responsive to the unique needs and should, importantly, work toward mitigating the 

psychological distresses that emerge from school experiences. Id. And, as Grimm noted, 

transgender students have better mental health outcomes when their gender identity is affirmed. 

Grimm, 2020 WL 5034430, at *4 (emphasis added). Thus, effort should be made to “support 

transgender students and affirm their gender identity,” not stifle it. Id. 

Furthermore, if this Court determines in Ms. Powell’s case that governments have the 

power to promulgate policies discriminating on the basis of transgender status and violating the 

constitutional rights of transgender people, it will be setting a dangerous precedent. Finding that 

a School Board can prevent student-athletes from being a part of the team in line with their 

gender identity would not only pose serious health threats, but also afford governments the 

ability to discriminate in other contexts, not just in athletics. Ultimately, the Court will be 

condoning discrimination against transgender people in all facets of society. Thus, this Court 

should preserve the important rights of transgender individuals under the Equal Protection 

Clause and reverse the lower court’s ruling. 

II. THIS COURT SHOULD REVERSE THE LOWER COURT’S DECISION BECAUSE THE NORTH 
GREENE ATHLETIC ASSOCIATION’S POLICY VIOLATES THE DUE PROCESS CLAUSE. 

 
“[T]he full scope of liberty guaranteed by the Due Process Clause cannot be found in or 

limited by the precise terms of the specific guarantees elsewhere provided in the Constitution.” 

Planned Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833, 848 (1992). The Due Process 

Clause protects fundamental rights to decisional privacy, liberty, dignity, and personal 

autonomy. Few decisions are as deeply personal as the decision by a transgender person to live 

consistent with their gender identity. See Bloch v. Ribar, 156 F.3d 673, 685 (6th Cir. 1998) (“Our 

sexuality and choices about sex, in turn, are interests of an intimate nature which define 

significant portions of our personhood.”). 
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A. The NGHSAA’s Policy infringes on Petitioner’s fundamental rights. 

“The Constitution promises liberty to all within its reach, a liberty that includes certain 

specific rights that allow persons, within a lawful realm, to define and express their identity.” 

Obergefell v. Hodges, 576 U.S. 644, 651-52 (2015). “[T]here are certain areas of life so 

fundamentally important and private” that the government may not infringe upon them without 

burdening “an individual’s autonomy or freedom to make those decisions.” Scott Skinner-

Thompson, Outing Privacy, 110 Nw. U. L. Rev. 159, 171-72 (2015). The right to personal 

autonomy to make decisions is rooted in the Nation’s history and tradition. See Michael H. v. 

Gerald D., 491 U.S. 110, 122 (1989) (“The Due Process Clause affords only those protections 

‘so rooted in the traditions and conscience of our people as to be ranked as fundamental.’”) 

(quoting Snyder v. Massachusetts, 291 U.S. 97, 105 (1934)). The right to make personal choices 

extends to many life decisions, including the freedom to choose whether to marry, whom to 

marry, whether to use birth control, whether to have children, and how to rear and educate 

children. Zablocki v. Redhail, 434 U.S. 374 (1978); Loving v. Virginia, 388 U.S. 1 (1967); 

Obergefell v. Hodges, 576 U.S. 644 (2015); Griswold v. Connecticut, 381 U.S. 479 (1965); Roe 

v. Wade, 410 U.S. 113 (1973); Troxel v. Granville, 530 U.S. 57 (2000). Since the right to 

personal autonomy is so rooted in our traditions, it is considered fundamental.  

1. The right to compete in accordance with one’s identified gender rather than 
biological sex is a fundamental right. 

 
The NGHSAA’s Policy violates the fundamental right of personal autonomy secured by 

the Due Process Clause, which includes the right to define and express one’s identity. Roberts v. 

U.S. Jaycees, 468 U.S. 609, 619 (1984) (noting that due process “safeguards the ability 

independently to define one’s identity that is central to any concept of liberty.”). To first allow 

Ms. Powell to identify as female, but later ban her from competing in accordance with that 
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identity would be to allow a person to “define” their identity and then deprive them of the right 

to “express” one’s identity as recognized in Obergefell. North Greene High School Athletic 

Association v. Powell, No. 2-1017 (2020) (Monroe, J., dissenting). Thus, the Policy directly 

interferes with Ms. Powell’s ability to define and express her gender identity and penalizes her 

for exercising this right by denying her the opportunity to compete on the women’s swim team. 

Although there is no fundamental right to education and no right to a position on an 

athletic team, there is a right to compete for a position on equal terms. Hoover v. Meiklejohn, 430 

F. Supp. 164, 171 (D.C. Colo. 1977). This is the standard employed in cases where female 

athletes were denied an opportunity to participate on male athletic teams and vice versa. See 

generally Brenden v. Indep. Sch. Dist., 477 F.2d 1292 (8th Cir. 1973); see also Mansourian v. 

Bd. of Regents of the Univ. of Cal., 816 F. Supp. 2d 869, 937 (E.D. Cal. 2011) (“[T]he right to 

compete must be on equal terms as the other student-athletes, and the decision on whether a 

female makes or plays on a team ‘must be governed solely by her abilities, as judged by those 

who coach her.’”). Transgender student athletes have a right to compete on equal terms like 

every other student athlete. Subsequently, the NGHSAA’s Policy impedes this right by denying 

transgender students any opportunity to compete on the team that aligns with their gender 

identity. Ms. Powell should be judged solely on her talent, not on her gender identity.  

2. In addition to the fundamental right to express one’s identity, Petitioner’s 
fundamental right to privacy is also implicated by the Board’s Policy. 

 
The first step when analyzing a case that implicates the Due Process Clause is to 

determine if the right that was violated is fundamental or non-fundamental. Leebaert v. 

Harrington, 332 F.3d 134, 140 (2d Cir. 2003). Fundamental rights are reviewed under strict 

scrutiny. Immediato v. Rye Neck Sch. Dist., 73 F.3d 454, 461 (2d Cir. 1996). Non-fundamental 

rights are subject to rational basis review. Id. 
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 The fundamental right to privacy is not explicitly stated in the United States Constitution. 

However, the Supreme Court first introduced the fundamental right to privacy in Griswold v. 

Connecticut. 381 U.S. 479, 484 (1965). In Griswold, the Court stated that the right to privacy is 

found in the penumbras that are given “life and substance” by the Bill of Rights. Id. at 484. The 

First, Third, Fourth, Fifth, and Ninth Amendments combine to form a “zone of privacy.” Id. at 

484-85. Later, the Court grounded the right to privacy within the Fourteenth Amendment. Ken 

Gormley, One Hundred Years of Privacy, 1992 Wis. L. Rev. 1335, 1393-94 (1992); see 

Griswold, 381 U.S. at 500 (Harlan, J., concurring).  

 After the Court decided Griswold, subsequent cases expanded the right to privacy. The 

Court ruled in Loving v. Virginia that states may not infringe on a person’s freedom to marry a 

person of another race and that the “freedom to marry has long been recognized as one of the 

vital personal rights essential to the orderly pursuit of happiness by free men.” Loving v. 

Virginia, 368 U.S. 1, 12 (1967). Then, in Stanley v. Georgia, the Court determined that an 

individual’s right to read or observe what they please is protected by their privacy right and 

stated that, “[o]ur whole constitutional heritage rebels at the thought of giving government the 

power to control men’s minds.” Stanley v. Georgia, 394 U.S. 557, 564-65 (1969). This case 

reaffirmed that freedom from governmental intrusion into personal privacy was a fundamental 

right. Id. Similarly, Eisenstadt v. Baird stated that the right to privacy is “the right of the 

individual…to be free from unwarranted governmental intrusion to matters [] fundamentally 

affecting a person….” Eisenstadt v. Baird, 405 U.S. 438, 453 (1972). The Court then extended 

the right of privacy to include a woman’s decision to terminate her pregnancy in Roe v. Wade. 

Roe v. Wade, 410 U.S. 113, 153 (1973). In fact, the Court noted several harms that could befall a 

woman denied such a choice: distress, psychological harm, and social stigma. Id. Finally, in 
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Moore v. City of East Cleveland, the Court wrote that “liberty is not a series of isolated points 

picked out in [specific Constitutional] terms…[but that] it is a rational continuum 

which…includes a freedom from all substantial arbitrary impositions and purposeless 

restraints…and which also recognizes…that certain interests require particularly careful scrutiny 

of the state needs asserted to justify their abridgment.” Moore v. City of East Cleveland, 431 U.S. 

494, 502 (1977).   

Finally, Whalen v. Roe determined that there were two separate privacy interests found in 

the right to privacy: (1) an individual’s interest in avoiding disclosure of personal matters, and 

(2) an individual’s interest in independently making certain kinds of important decisions. Whalen 

v. Roe, 429 U.S. 589, 599-600 (1977). If either interest is implicated by a governmental policy, 

then the policy infringes on the individual’s right to privacy.  

The above cases protect intimacy in marriage, contraception outside of the context of 

marriage, the right to marry the person of one's choice, the right to terminate a pregnancy, and 

the right to be free from interference with the constitution of one's family. See Ken Gormley, 

One Hundred Years of Privacy, 1992 Wis. L. Rev. 1335, 1393-94 (1992). Together, these rights 

demonstrate the Court's desire to protect individuals from undue interference into the most 

personal and fundamentally private aspects of their lives.   

 While the Supreme Court has never considered the privacy interests of transgender 

individuals, it has considered an analogous situation: sexual orientation. Therefore, in this case, 

the Court should look to the reasoning it used in determining that those with differing sexual 

orientations have a fundamental right to privacy because similar matters of identity, sexuality, 

and sexual orientation are present.  
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i. Ms. Powell has a privacy interest in avoiding disclosure of her transgender status. 

 The first interest protected within the right to privacy is an individual’s interest in 

avoiding disclosure of personal matters. Whalen v. Roe, 429 U.S. at 599-600. There is a split 

between the Third Circuit and the Fourth Circuit on whether disclosure of sexual orientation is 

protected under the right to privacy. This Court should adopt the Third Circuit’s determination 

that sexual orientation is in an individual’s interest in avoiding disclosure of personal matters 

because it correctly aligns with the underlying philosophy, historical progression, and meaning 

of a fundamental right to privacy, despite the circuit split on whether sexual orientation is 

encompassed within an individual’s interest in avoiding disclosure of personal matters. Sterling 

v. Borough of Minersville, 232 F.3d 190, 194-95 (3d Cir. 2000). 

This Court confronted privacy for the first time in the context of homosexuality in 

Bowers v. Hardwick and upheld laws criminalizing sodomy. 478 U.S. 186, 187-88 (1986). In 

Sterling v. Borough of Minersville, the Third Circuit held that Bowers did not apply to the 

disclosure of sexual orientation because Bowers ruled on “the practice of homosexual sodomy 

and is not determinative of whether the right to privacy protects an individual from being forced 

to disclose [their] sexual orientation.” 232 F.3d 190, 194-95 (3d Cir. 2000). The Third Circuit 

further determined that sexual preference is an “intensely personal decision” and that as 

information becomes more intimate, “the more justified is the expectation that it will not be 

subject to [public] scrutiny.” Id. at 195. Ultimately, the Third Circuit concluded that sexual 

orientation is an intimate aspect of an individual’s life and is therefore protected by the 

fundamental right to privacy under the Fourteenth Amendment. Id. 

 The Third Circuit recognized that the boundaries of the right to privacy have not been 

clearly defined and noted that “the constitutional right to privacy respects not only an 
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individual’s autonomy in intimate matters, but also an individual’s interest in avoiding 

divulgence of highly personal information.” Id. at 194. The Court addressed the holding in 

Bowers, and determined that it only dealt with homosexual sodomy, not an individual’s status as 

homosexual. Id. Bowers did not extend to the “personal decision of sexual preference.” Id. at 

194-95. The Third Circuit concluded that merely threatening disclosure was enough to invade 

one’s privacy interests. Id. at 197. The reasoning in Sterling aligns with the underlying 

philosophy, historical progression, and meaning of a fundamental right to privacy.  

However, the Fourth Circuit disagreed, finding that Bowers is controlling in that context 

in Walls v. City of Petersburg, 895 F.2d 188, 193 (4th Cir. 1990). The Fourth Circuit cited the 

two privacy interests laid out in Whalen v. Roe: (1) an individual’s interest in avoiding disclosure 

of personal matters, and (2) an individual’s interest in independently making certain kinds of 

important decisions. Walls, 895 F.2d at 192 (quoting Whalen v. Roe, 429 U.S. 589, 599-600 

(1977)). The Court stated that the first step of defining the Constitutional right of privacy is to 

look at “whether it is within an individual’s reasonable expectations of confidentiality” and “the 

more intimate or personal the information, the more justified is the expectation that it will not be 

subject to public scrutiny.” Walls, 895 F.2d at 192 (citing Fraternal Order of Police, Lodge 5 v. 

Philadelphia, 812 F.2d 105, 112-13 (3d Cir. 1987)). The Fourth Circuit, instead of looking at the 

individual’s reasonable expectation of confidentiality or considering the two privacy interests it 

previously cited to determine whether sexuality disclosure is protected by an individual’s right to 

privacy, stated that, “the Constitution [does not] confer a right of privacy that extends to 

homosexual sodomy.” Walls, 895 F.2d at 193 (citing Bowers v. Hardwick, 478 U.S. 186, 187-88 

(1986)). The Fourth Circuit provided no further explanation. Id. 
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As information becomes more personal the expectation that it will not be subject to public 

scrutiny becomes more justified. Id. The determination of an individual’s transgender status (the 

determination that a person does not mentally identify with their biological gender) is a sensitive, 

key relationship to their human existence and the development of their identity. Planned 

Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833, 851 (1992). Since the nature of a 

person’s sexual identity is intimate and private, forced disclosure has potentially severe 

implications, such as harassment, suicide, and self-harm. Sandy E. James et al., Report of the 

2015 U.S. Transgender Survey, Nat’l Ctr. for Transgender Equality (December 2016), 

https://transequality.org/sites/default/files/docs/usts/USTS-Full-Report-Dec17.pdf.  In fact, most 

students who have been perceived as transgender by their peers have experienced bullying and as 

a large national study showed, “86% of those perceived as transgender in a K-12 school 

experienced some form of harassment, and for 12%, the harassment was severe enough for them 

to leave school.” Hecox, 2020 U.S. Dist. LEXIS 149442, at *81. Consequently, the nature of 

one’s sexual orientation is exactly the kind of private information that the fundamental right to 

privacy is intended to protect.  

In this case, Ms. Powell has an interest in protecting her transgender status from public 

discourse. By forcing Ms. Powell to disclose both her gender identity and biological gender to 

determine which sport team she is allowed to be on, the school board is taking her most private, 

intimate relationship with herself and subjecting that relationship to the public eye.  

ii. Ms. Powell also has a privacy interest in independent decision making when 
deciding whether she identifies with her biological gender.  

 
 The right to privacy also encompasses individuals’ right to independent decision making 

in certain, important aspects of their lives. Whalen v. Roe, 429 U.S. at 599-600. Roe v. Wade 

implicitly focused on the individual’s interest in independent decision making by stating, “the 
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right of an individual to be free in action, thought, experience, and belief from government 

compulsion.” Margaret S. v. Edwards, 488 F. Supp. 181, 190 (E.D. La. 1980). The right of 

independent decision making is rooted in the desire to “be [the] master of the identity one creates 

in the world.” L. Tribe, American Constitutional Law § 15-1, 888 (1978). The liberty “interest in 

independence in making certain kinds of important decisions” can be analyzed by considering 

the alternative—what would happen if decision-making independence were not there. Planned 

Parenthood, 505 U.S. at 859 (“The soundness of this prong…is apparent from a consideration of 

the alternative.”).  

Ms. Powell has an interest in coming to an independent decision on her transgender 

status. Not only is a person’s sexuality deeply rooted in their psyche and mental well-being, but 

studies have shown that when transgender people are forced to conform, they suffer as a result. 

Sandy E. James et al., Report of the 2015 U.S. Transgender Survey, Nat’l Ctr. for Transgender 

Equality (December 2016), https://transequality.org/sites/default/files/docs/usts/USTS-Full-

Report-Dec17.pdf. Ms. Powell is facing one of the most profoundly intimate decisions a person 

can make in their life—what she knows and believes is her identity. In fact, she has noted that 

since accepting her transgender status, she has “lived the happiest days” of her life. R. at 4. The 

NGHSSA Policy forces Ms. Powell to consider the consequences of her decision to be 

transgender. The Policy prevents Ms. Powell from competing on the athletic team aligned with 

her gender identity.  

In this case, the alternative to Ms. Powell coming to this decision independent from 

outside influence is the government playing a substantial role in deciding her gender. If the 

government influences Ms. Powell’s choice on gender identity, she is no longer the master of her 
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own identity. Therefore, Ms. Powell and those similar to her have a fundamental privacy interest 

in making decisions regarding their gender identity without government influence. 

B. Since Petitioner’s claimed rights are fundamental, the NGHSAA’s Policy should be 
reviewed under strict scrutiny and it ultimately does not survive review. 
 

Fundamental rights are subject to strict scrutiny while non-fundamental rights are subject 

only to rational basis review. See Leebaert v. Harrington, 332 F.3d 134, 140 (2d Cir. 2003). The 

ability to live in accordance with one’s gender identity is “so fundamentally important . . . that 

the government may not, absent satisfying a heightened level of scrutiny, infringe or burden an 

individual’s autonomy or freedom to make [such a] decision[].” Skinner-Thompson, Outing 

Privacy, 110 Nw. U. L. Rev. 159, 171–72 (2015).  

Under strict scrutiny, the defendant bears the burden of showing that the policy at issue is 

“supported by a compelling state purpose and . . . the means chosen to accomplish that purpose 

are narrowly tailored.” Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 220 (1995). 

NGHSAA’s Policy is not supported by a compelling governmental interest. The Policy’s 

purported goal is to promote sex equality and preserve athletic opportunities for cisgender female 

athletes. The Fourteenth Circuit, quoting Clark v. Ariz. Interscholastic Ass’n, asserted that 

“promoting equality of athletic opportunity between the sexes” is an important governmental 

interest. R. at 9. However, this case is fundamentally different from Clark. In Clark, the Ninth 

Circuit addressed a policy that prohibited boys from playing on girls’ sports teams. 695 F.2d 

1126, 1127 (9th Cir. 1982). In the case before the Court today, the Policy in question only 

implicates athletes that identify as female. Clark’s holding regarding general sex separation in 

sports is not implicated by allowing transgender females to participate on female athletic teams. 

Hecox, 2020 U.S. Dist. LEXIS 149442 at *80. Under the NGHSAA’s Policy, students who are 

transgender will not be able to participate in any school sports, unlike the boys in Clark who had 
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equal athletic opportunities. Id. at *82. By allowing transgender females to participate on the 

sports teams that align with their gender identity, NGHSAA would be promoting sex equality by 

providing opportunities for all female athletes to demonstrate their athletic abilities and obtain 

recognition. The Policy’s categorical ban on transgender female athletes’ participation appears 

unrelated to the interest in the promotion of sex equality.  

Even if the Policy has advanced a compelling interest, the Policy is not narrowly tailored. 

In order to be narrowly tailored, the Policy must utilize the least restrictive means to achieve 

NGHSAA’s goal of preserving athletic opportunities for cisgender female athletes. See Ashcroft 

v. ACLU, 542 U.S. 656, 664 (2004). Other alternatives exist to ensure that cisgender females 

have the full opportunity to engage in women’s athletics without completely banning the 

participation of transgender female athletes. Athletic opportunities could be equalized by limiting 

participation on the basis of specific physical characteristics other than sex, adding a junior 

varsity team, or allowing transgender student participation in limited numbers. Clark, 695 F.2d at 

1131. “The existence of these alternatives shows only that the exclusion of [transgender athletes] 

is not necessary to achieve the desired goal.” Id. The NGHSAA Policy is not narrowly tailored to 

serve a compelling governmental interest and is not the least restrictive means available for the 

government to serve the interest of preserving athletic opportunities for cisgender female 

athletes. Consequently, the Policy cannot survive strict scrutiny review. 

CONCLUSION 

Reversing the Court of Appeals finding would correctly afford individuals, like Ms. 

Powell, the Equal Protection and Due Process Rights they are afforded under the U.S. 

Constitution. This Court should follow Petitioner’s call to do so.  
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 The North Greene High School Athletic Association Board’s Policy as it stands violates 

the Equal Protection and the Due Process Clauses of the U.S. Constitution.  

First, the NGHSSA’s Policy infringes upon Ms. Powell’s Equal Protection rights. The 

Policy discriminates on the basis of transgender status, an inherently sex-based classification, 

that affects a quasi-suspect class of individuals. Since the Policy implicates a quasi-suspect class 

and is based on a sex classification, the Policy is subjected to intermediate scrutiny. The Policy 

ultimately fails intermediate scrutiny review because it is not substantially related to the Board’s 

legitimate interest in promoting sex equality. Moreover, denying equal protection rights to 

transgender student athletes would negatively impact their health and safety and create a 

dangerous precedent of permitting governments to discriminate on the basis of transgender 

status.  

Second, the NGHSSA’s Policy impedes Ms. Powell’s Due Process rights. The Policy 

violates Ms. Powell’s fundamental right to personal autonomy—a right that is deeply rooted in 

American history and includes a right to define and express one’s identity. Ms. Powell also has a 

right to compete for a position on the women’s swim team on equal terms as cisgender female 

athletes. Additionally, the Policy violates Ms. Powell’s fundamental right to privacy because she 

has an interest in avoiding disclosure of her transgender status and an interest in defining her 

gender identity without government influence.  

Since the NGHSAA’s Policy impedes Ms. Powell’s fundamental rights, the Policy, under 

the Due Process claim, is reviewed under strict scrutiny. Again, the Policy fails review because 

the prohibition it places on transgender female athletes’ participation on teams consistent with 

their gender identity is contrary to the Board’s stated interest in promoting sex equality. The 
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Policy is not narrowly tailored to achieve the stated purpose because other alternatives exist to 

ensure that cisgender females can engage in women’s athletics.   

For the foregoing reasons, the Court should reverse the Fourteenth Circuit Court of 

Appeals’ decision.  
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