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QUESTIONS PRESENTED 

1. Whether a state high school athletic association’s policy, which broadly and categorically 

bars transgender women and girls from participating in women’s sports, deny transgender 

students the equal protection of the laws guaranteed by the Fourteenth Amendment to the 

U.S. Constitution? 

2. Whether the right of transgender students to participate on the athletic team of their 

identified gender is a fundamental right under the Fourteenth Amendment Due Process 

Clause, and if so, whether a policy that infringes upon that right meets strict scrutiny 

review when the policy effectively prevents transgender females from participating in all 

athletics? 
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OPINIONS BELOW 

 The United States District Court for the Eastern District of North Greene issued its 

opinion on June 1, 2020. The Opinion was reported at Powell v. North Greene State High School 

Athletic Ass’n, 2020 WL 12345 (E.D.N.G. 2020). On August 31, 2020 the United States Court of 

Appeals for the Fourteenth Circuit reversed the District Court’s decision. Record 12-13.  

CONSTITUTIONAL PROVISIONS 

 Section 1 of the Fourteenth Amendment to the United States Constitution provides, in 

pertinent part, that "No State shall … deprive any person of life, liberty, or property, without due 

process of law; nor deny to any person within its jurisdiction the equal protection of the laws."  

STATEMENT OF THE CASE 

A. Facts 

Taylor Powell (“Ms. Powell”) is a high school senior at North Greene High School 

(“NGHS”). Record 4, 6. As indicated on her birth certificate, Ms. Powell was born a biological 

male, but she continually struggled with this gender designation for as long as she can remember. 

Record 4. Ms. Powell began suffering severe stress around the time of puberty. Record 4. After 

visits with various therapists and receiving multiple evaluations, Ms. Powell was diagnosed with 

gender dysphoria. Record 4. Gender dysphoria causes transgender individuals to “experience 

persistent and clinically significant distress caused by the incongruence between their gender 

identity and the sex assigned to them at birth.” Record 4. Individuals must have also suffered 

these symptoms for at least six months prior to diagnosis. Record 4. Both medicine and science 

agree that gender dysphoria treatment includes “allowing transgender individuals to live in 

accordance with their gender identity.” Record 4.  
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Since a young age, Ms. Powell has been a talented swimmer. Record 4. Ms. Powell 

joined the NGHS swim team during her freshman year of high school. Record 17. During Ms. 

Powell’s first two years at NGHS, she competed on the men’s swim team. Record 17. Ms. 

Powell was teased in the men’s locker room and felt uncomfortable competing on the men’s 

team. Record 17.  

Ms. Powell experienced her “happiest moments” only when she began embracing her 

“true identity” as a female. Record 4. Indeed, transgender teens like Ms. Powell commonly 

experience worsening mental health in addition to intensified gender dysphoria during puberty. 

Record 14. In large part, these experiences result from growing into a body that deviates further 

from their gender identity. Record 14. Between Ms. Powell’s sophomore and junior years of high 

school, she informed the school that she was transgender and wanted to be considered a female 

student. Record 4. She told the principal, “I have known two things for most of my life: I am a 

girl, and I was born to swim.” Record 4. Ms. Powell also provided the principal with information 

National Association for Transgender Athletes (“NATA”). Record 4. NGHS allowed Ms. Powell 

to try out for the women’s swim team in the fall of 2019, which began in November. Record 4, 5. 

As a member of the women’s team, Ms. Powell did well in both the butterfly and backstroke 

events, coming in first at the end of the season conference meet, qualifying for the state 

championship. Record 4–5.  

Brittany Miller (“Ms. Miller”), a senior at NGHS, also competes on the women’s swim 

team in the butterfly and backstroke events. Record 2, 3, 4. When the school allowed Ms. Powell 

to compete on the women’s swim team, Ms. Miller assumed that Ms. Powell’s participation on 

the team would place her at a “significant disadvantage.” Record 4. Ms. Miller had heard of two 

transgender female athletes from a neighboring state who performed well in the women’s state 
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championships and subsequently garnered collegiate coaches’ attention. Record 4. Following the 

end-of-season conference meet, Ms. Powell placed first and managed to qualify for state 

championships. Record 5. Ms. Miller came in second place, and she failed to qualify. Record 5. 

As a result, Ms. Miller believed that Ms. Powell’s well-deserved success would capture 

collegiate recruiters’ attention and somehow preclude Ms. Miller from attending a university 

with a top competitive swimming program. Record 5. 

After coming in second to Ms. Powell, Ms. Miller decided to complain to the North 

Greene High School Athletic Association (“NGHSAA”). Record 5. Ms. Powell made this 

complaint in February 2020, right after the season ended, and was joined by her parents, coaches, 

and parents from other high schools in the area. Record 5. At the time, the NGHSAA did not 

have a policy in place addressing whether a transgender athlete was permitted to participate on 

an athletic team of the gender that he or she identifies rather than his or her biological sex. 

Record 5. The NGHSAA heard from Ms. Miller, Ms. Powell, other interested parties, and read 

submissions from NATA. Record 5. Several NGHSAA board members were “particularly 

moved” by Ms. Miller’s and other biologically female athletes’ fears that allowing transgender 

students, like Ms. Powell, to compete in women’s sports “undermined the progress made with 

regard to opportunities for female athletes over the past several decades.” Transgender 

individuals comprise only about 0.6% of the American adult population, or 1.4 million 

individuals. Record 13. Yet, nothing in the Record indicates that NGHSAA considered these 

figures and, without questioning whether Ms. Miller’s and others’ fears could plausibly 

materialize, adopted the Fair Opportunity for Women Athletes (“FOWA” or “the Policy”) in 

March 2020. Record 5. 
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The Policy is “premised on the fact that inherent, physiological differences between 

males and females result in different athletic capabilities and that to allow biological males to 

compete against women would put women at an unfair competitive disadvantage.” Record 5 

(quotation marks omitted). Moreover, NGHSAA proffered that the Policy “aimed to preserve for 

biologically female athletes the significant gains made over the past several decades to afford 

them greater opportunities to compete on an even playing field with men.” Record 5. The Policy 

indicated: 

(1) Interscholastic and intramural club athletic teams or sports that are sponsored 
by a public primary or secondary school or institution whose students or teams 
compete in North Green High School Athletic Association shall be expressly 
designated as one (1) of the following based on biological sex: (a) Males, men, 
or boys; (b) Females, women, or girls; or (c) Coed or mixed. 
 

(2) Athletic teams or sports designated for females, women, or girls shall not be 
open to students who are biologically male. 

 
Record 5 (quotation marks omitted). Notably, the Policy lacked a parallel provision with regards 

to athletic teams designated for males. Record 5. The Policy effectively barred Ms. Powell, and 

all transgender female athletes in North Greene, from competing in women’s school sports. 

Following FOWA’s passage, NGHS’s principal and swim coach informed Ms. Powell that she 

could neither try out nor participate in the women’s swim team during the 2020-21 year. Record 

6.  

B. Procedural History 

On March 15, 2020, Ms. Powell filed a complaint against the NGHSAA United States 

District Court for the Eastern District of North Greene seeking injunctive relief, alleging the Policy 

violated the Fourteenth Amendment’s Equal Protection and Due Process Clauses. Record 6. The 

District Court granted Plaintiff’s motion for summary judgment, denied the Defendant’s motion 

for summary judgment, and entered a preliminary injunction against enforcement of the Policy. 
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Record 6. On June 1, 2020, the District Court entered a permanent injunction against enforcement 

after determining the Policy was unconstitutional. Record 6. 

The Defendant appealed to the United States Court of Appeals for the Fourteenth Circuit. 

Record 6. On August 31, 2020, the Circuit Court reversed the District Court’s decision, holding 

the Policy did not violate the Equal Protection or Due Process Clauses of the United States 

Constitution. Record 1, 6, 12-13. Ms. Powell petitioned this Court for Writ of Certiorari, which 

was granted by the Court. Record 19. 

SUMMARY OF THE ARGUMENT 

A. Equal Protection 

The Fourteenth Circuit held below that NGHSAA’s policy, despite categorically barring 

transgender students, like Ms. Powell, from competing in women’s sports, did not deny Ms. 

Powell the equal protection of the laws under the Fourteenth Amendment of the U.S. 

Constitution. Applying rational basis review, the Circuit Court reasoned that NGHSAA’ policy 

did not merit heightened scrutiny because it did not discriminate against Ms. Powell based on 

transgender status and sex. However, because FOWA discriminates against Ms. Powell based on 

her transgender status and sex, the Policy warrants heightened review. Moreover, NGHSAA 

cannot provide any evidence that rationally justifies the burden imposed on Ms. Powell and 

transgender students by the Policy’s effect. Accordingly, this Court should reverse the decision 

below and find that NGHSAA’s policy violates the Equal Protection Clause. 

NGHSAA’s policy excluding transgender students from women’s sports disparately 

impacts Ms. Powell because it discriminates against her on the basis of her transgender status 

and sex. Time and again, courts have found that laws that draw distinctions based on transgender 

status are subject to heightened review because transgender status is a quasi-suspect class. A 
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legislative classification is deserving of higher constitutional scrutiny when, inter alia, the group 

of persons defined has been historically subjected to discrimination, and their distinguishing 

characteristic bears no relation to its ability to contribute to society. NGHSAA’s policy singles 

out and stigmatizes transgender students, who have been historically marginalized and 

discriminated against merely because they are transgender. Moreover, discriminating against 

transgender individuals constitutes sex-based discrimination and independently triggers 

heightened review. Where legislative classifications may not be referenced without referencing 

sex, such laws necessarily trigger heightened review. This Court should evaluate FOWA under 

heightened review, because, on its face, FOWA explicitly references sex. 

NGHSAA’s policy fails under any level of constitutional scrutiny. Under heightened 

analysis review, a legislative classification must be exceedingly persuasive. A state may only 

satisfy such a heavy burden after demonstrating that the classification is substantially related to 

important governmental interests. Classifications that rely on overbroad generalizations about 

men and women’s inherent capabilities fail to justify a substantial relationship with law’s stated 

objectives. Here, NGHSAA’s justifies the Policy by maintaining that allowing transgender 

students to compete in women’s sports would competitively disadvantage cisgender female 

athletes and impede sex equality in sports. NGHSAA, however, provided no evidence in support 

of their claims. Any such fears are irrational because transgender individuals comprise such a 

small percentage of the U.S. adult population. The chances that transgender students will 

displace female athletes are little-to-none. Moreover, professional athletic institutions allow 

transgender women to participate in female athletics after engaging in hormone suppression 

therapy. This fact further undermines NGHSAA’s justifications, resulting in a tenuous 

relationship to its stated interest. 
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Even if this Court applies rational basis review, it should find that NGHSAA’s policy is 

still constitutionally insufficient because the Policy imposes differential treatment upon 

transgender students, such as Ms. Powell, for reasons wholly unrelated to NGHSAA’s interest in 

protecting sex equality in sports. Under these circumstances, only irrational prejudice could have 

motivated NGHSAA’s policy. Because irrational prejudices may never serve as a legitimate 

governmental interest, NGHSAA’s policy fails to satisfy even rational review. 

B. Due Process 

This Court should reverse the appellate court’s finding that the NGHSAA’s policy does 

not violate the Due Process Clause of the Fourteenth Amendment to the United States 

Constitution. Ms. Powell’s right to participate on the athletic team for the gender which she 

identifies is a fundamental right, encompassed by the liberty protection and broad right to 

privacy.  

Although the Constitution does not specifically address this right, this Court has 

expanded the right to privacy as society develops. Over the past decade, there has been an 

increase in the number of transgender individuals, and increased recognition of these individuals’ 

rights. Considering these developments in society, the right to identify as a certain gender and 

enjoy the same opportunities afforded to that gender is a personal and intimate choice that is 

protected by the fundamental right to privacy. Also, because the Policy virtually excludes Ms. 

Powell from participating in all athletics, the Policy infringes upon Ms. Powell’s Due Process 

rights.  

Additionally, the Respondent failed to show that it had a compelling state interest for its 

policy. There lacks sufficient evidence that a transgender student’s participation on a female 

athletic team disadvantages cisgender females. Because there is no causal link justifying the 
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infringement, there is not a compelling interest. Furthermore, the Respondent’s argument that its 

compelling interest is to remedy unequal treatment women have received in the past fails 

because this Court has held that remedying past societal discrimination is not a compelling state 

interest. Moreover, the countervailing privacy interests of cisgender students are not a 

compelling state interest because these interests do not outweigh those of transgender students. 

Even if this Court finds that the Respondent has a compelling interest for infringement, the Court 

should find that the Policy is not narrowly tailored because it virtually eliminates the opportunity 

for Ms. Powell to participate in student athletics.  

However, if this Court finds that Ms. Powell’s right to participate on the athletic team of 

her gender identity is not a fundamental right, the Policy does not pass rational basis review. 

First, because there is insufficient evidence that transgender females deprive opportunities from 

cisgender females, the Respondent’s interests cannot be found to be legitimate. Second, a policy 

that the completely deprives an opportunity from a group of people cannot be rationally related. 

Because there is no legitimate reason for excluding transgender students from female athletic 

teams, completely depriving transgender females of the opportunity to compete on these teams 

cannot pass rational basis review.  

Therefore, this Court should reverse the appellate court’s decision and find that Ms. 

Powell has a fundamental right in participating on female athletic teams, the gender for which 

she identifies.  
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ARGUMENT 

I. NORTH GREENE HIGH SCHOOL ATHLETIC ASSOCIATION’S POLICY, 
WHICH BARS TRANSGENDER STUDENTS FROM PARTICIPATING IN 
FEMALE ATHLETIC TEAMS, VIOLATES THE EQUAL PROTECTION 
CLAUSE. 

 
The Equal Protection Clause of the Fourteenth Amendment provides that “no state shall . 

. . deny to any person within its jurisdiction the equal protection of the laws.” U.S. CONST. 

amend. XIV, § 1. Inherent within the meaning of the Clause is the command that States treat 

similarly situated individuals alike. See City of Cleburne, Tex. v. Cleburne Living Ctr., 473 U.S. 

432, 439 (1985). While the Clause does not require identical treatment among all persons, see 

Rinaldi v. Yeager, 384 U.S. 305, 309 (1966) (“the constitutional demand is not a demand that a 

statute necessarily apply equally to all persons.”), at the very least, “[a] classification must be 

reasonable, not arbitrary,” Reed v. Reed, 404 U.S. 71, 76 (1971) (quotation marks omitted). 

Depending upon the classification drawn by the legislation in question, this Court has 

applied three different levels of scrutiny in considering whether the legislation violates the Equal 

Protection Clause. Clark v. Jeter, 486 U.S. 456, 461 (1988). At bottom, a classification must be 

rationally related to a legitimate government purpose to withstand an Equal Protection challenge. 

Id. Laws that classify persons based on suspect classes, such as race or national origin, or those 

that affect fundamental rights, are scrutinized under this Court’s most exacting standard—strict 

scrutiny. Id.; see also Johnson v. California, 543 U.S. 499, 505 (2005) (“[u]nder strict scrutiny, 

the government has the burden of proving that racial classifications are narrowly tailored 

measures that further compelling governmental interests.”). Between both extremes lies 

intermediate or “heightened” scrutiny; a standard this Court has applied in several circumstances, 

most notably on statutory classifications based on sex or gender. Id.; see e.g., City of Cleburne, 

Tex., 473 U.S. at 440 (“Legislative classifications based on gender also call for a heightened 
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standard of review.”). Such “quasi-suspect” statutory classifications satisfy the Equal Protection 

Clause’s mandates only when the proffered justification is “exceedingly persuasive.” See United 

States v. Virginia, 518 U.S. 515, 524 (1996) (“a party seeking to uphold government action based 

on sex must establish an ‘exceedingly persuasive justification’ for the classification.”) (quoting 

Mississippi Univ. for Women v. Hogan, 458 U.S. 718, 724 (1982)). 

In prohibiting transgender students from competing in female athletics, NGHSAA 

enacted a policy that unjustifiably ostracizes students like Ms. Powell and similarly denies her 

“the equal protection of the laws guaranteed by the Fourteenth Amendment[.]” Virginia, 518 

U.S. at 531. 

A. The Fair Opportunity for Women Athletes Policy Discriminates on the Basis of 
Transgender Status and Sex, and Subsequently Merits Heightened Scrutiny. 
 

NGHSAA’s policy discriminates against transgender students like Ms. Powell because it 

bans athletes based on transgender status and sex. Accordingly, the Policy is subject to 

heightened scrutiny. See Karnoski v. Trump, 926 F.3d 1180, 1201 (9th Cir. 2019) (holding 

heightened scrutiny applies where law treats individuals less favorably on the basis of 

transgender status); see also Craig v. Boren, 429 U.S. 190, 197–98 (1976) (heightened scrutiny 

always applies). 

1. NGHSAA’s Policy Discriminates Against Ms. Powell, and Transgender Students 
Alike, on the Basis of their Transgender Status, a Quasi-Suspect Classification 
under the Equal Protection Clause.  
 

In evaluating whether a legislative classification merits a more exacting constitutional 

analysis, this Court has looked at four relevant factors: 

A) Whether the class has been historically subjected to discrimination; B) whether 
the class has defining characteristic that frequently bears a relation to ability to 
perform or contribute to society; C) whether the class exhibits obvious immutable, 
or distinguishing characteristics that define them as a discrete group; and D) 
whether the class is a minority or politically powerless. 
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Windsor v. United States, 699 F.3d 169, 181 (2d Cir. 2012), aff’d, 570 U.S. 744 (2013); 

see also Kevin M. Barry et. al., A Bare Desire to Harm: Transgender People and the Equal 

Protection Clause, 57 B.C. L. Rev. 507, 543 (2016) (same); 16B Am. Jur. 2d Constitutional Law 

§ 849 (same). Courts have repeatedly found that transgender status satisfies these criteria. See, 

e.g., Grimm v. Gloucester Cty. Sch. Bd., No. 19-1952, 2020 U.S. App. LEXIS 27234, at *51 (4th 

Cir. Aug. 26, 2020) (noting that transgender individuals have been historically subject to 

discrimination in the areas such as healthcare, education, and housing, among others); Karnoski, 

926 at F.3d at 1201 (“the district court reasonably applied the factors ordinarily used to 

determine whether a classification affects a suspect or quasi-suspect class.”); F.V. v. Barron, 286 

F. Supp. 3d 1131, 1144 (D. Idaho 2018) (“(2) Transgender status bears no relation to ability to 

contribute to society- i.e. simply by virtue of their status they are not any less productive than 

any member of society; (3) Transgender status is a sufficiently discernible characteristic to 

define a discrete minority class; [and] (4) Transgender people are a politically powerless 

minority.” (quoting Adkins v. City of New York, 143 F. Supp. 3d 134, 139–40 (S.D.N.Y. 2015)). 

In Grimm, a school board adopted a policy prohibiting transgender students from using 

school restrooms in accordance with their identified gender after a transgender boy successfully 

requested to use the boys’ bathroom. 2020 U.S. App. LEXIS 27324 at *7. The school board 

adopted such a policy as a result of intense backlash from parents. Id. In light of the historically 

adverse treatment placed upon transgender persons, the court indicated that the school board 

could not seriously “contend that transgender individuals do not constitute a quasi-suspect class 

under these four factors.” Id. at *57. Because the board’s restroom policy singled out and 

stigmatized the student merely because of his transgender status, the court held that the Policy 

constituted discrimination that appropriately warranted heightened review. Id. 
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Here, as in Grimm, NGHSAA’s policy resulted after receiving intense backlash following 

Ms. Powell’s participation in the 2019-2020 swimming season. Record 5. Indeed, several 

NGHSAA board members were “particularly moved” by Brittany’s and other cisgender girls’ 

testimony that allowing transgender students to compete in women’s sports would threaten 

opportunities for cisgender female athletes. Record 5. Just as Grimm’s restroom policy singled 

out and stigmatized the transgender student by prohibiting his use of the boys’ bathroom, 2020 

U.S. App. LEXIS 27324 at *7, so too does NGHSAA’s policy single out and stigmatize Ms. 

Powell. Under the Policy, only transgender students are categorically barred from participating in 

female athletics. Record 5. Ms. Powell’s opportunity to live out one of her most fundamental 

aspects is not merely lessened; it is entirely removed. And it does so solely because she is 

transgender. 

2. NGHSAA’s Policy Constitutes Sex-Based Discrimination against Transgender 
Students and is Subject to Heightened Review.  
 

Discriminating against individuals for being transgender constitutes sex discrimination 

and independently triggers heightened review. City of Cleburne, Tex., 473 U.S. at 440, 

(“Legislative classifications based on gender also call for a heightened standard of review.”) As 

this Court recently stated, “transgender status [is] inextricably bound up with sex.” Bostock v. 

Clayton Cty., Georgia, 140 S. Ct. 1731, 1442 (2020). Indeed, “it is impossible to discriminate 

against a person for being . . . transgender without discriminating against that individual based on 

sex.” Id. (emphasis added). Laws that draw classifications based on sex must therefore satisfy 

heightened review to withstand an Equal Protection challenge. See Virginia, 581 U.S. at 555; see 

also Sessions v. Morales-Santana, 137 S. Ct. 1678 (2017) (“heightened scrutiny now attends all 

gender-based classifications.” (quotation marks omitted)). 
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Laws that cannot be stated without referencing sex are inherently based on sex-based 

classifications and are subject to heightened review. Whitaker By Whitaker v. Kenosha Unified 

Sch. Dist. No. 1 Bd. of Educ., 858 F.3d 1034, 1039 (7th Cir. 2017). The school district 

maintained that the policy did not violate the Equal Protection Clause because it affected all boys 

and girls similarly. Id. at 1051. The court noted that this claim was untrue because, by 

designating which bathroom a student can use based upon their biological sex, the district “treats 

transgender students . . . [] who fail to conform to the sex-based stereotypes associated with their 

assigned sex at birth [] differently.” Id. Such a command punishes students who wish to use 

bathrooms that conform to their gender identity and must withstand heightened scrutiny. Id.; see 

also Kadel v. Folwell, 446 F. Supp. 3d 1, 18 (M.D.N.C. 2020) (holding that state’s insurance 

policy that excluded coverage for treatment associated with gender transitions was inherently 

sex-based because “[t]he characteristics of sex and gender are directly implicated; it is 

impossible to refer to the [policy] without referring to them.”). 

Here, NGHSAA’s policy banning transgender students from competing in female 

athletics cannot be stated without referencing sex. Indeed, “[o]n that ground alone, heightened 

scrutiny should apply,” Grimm, 2020 U.S. App. LEXIS 27324 at *45. As with the policy in 

Whitaker, which designated students’ bathroom use based on their biological sex, 858 F.3d at 

1051, NGHSAA’s policy designates eligibility to compete in women’s sports based on their 

biological sex. Record 5. On its face, the Policy provides that “[a]thletic teams or sports 

designated for females, women, or girls shall not be open to students who are biologically male.” 

Record 5. In doing so, the Policy punishes students like Ms. Powell for engaging in an activity 

that conforms with her gender identity. Because transgender status characteristics are 

inextricably bound with sex, Bostock, 140 S. Ct. at 1442, NGHSAA cannot possibly refer to its 
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Policy without referencing sex and should be subject to heightened review. See Kadel, 446 F. 

Supp. at 18. 

B. Because NGHSAA’s Policy Lacks a Rational, Let Alone a Substantial, 
Relationship to a Legitimate Government Interest, the Fair Opportunity for 
Women Athletes Policy Cannot be Justified Under Any Level of Review.  
 

NGHSAA cannot satisfy heightened review here. To withstand such constitutional 

analysis, a statutory classification’s proffered justification must be “exceedingly persuasive.” 

Virginia, 518 U.S. at 533. Indeed, this burden “is demanding and [] rests entirely on the State.” 

Id. Under this level of review, “the burden is met only by showing at least that the classification 

serves important governmental objectives and that the discriminatory means employed are 

substantially related to achievement of those objectives.” Mississippi University for Women, 458 

U.S. at 724; see also Sessions v. Morales-Santana, 137 S. Ct. 1678, 1690 (2017). Additionally, 

as this Court “recognized that new insights and societal understandings can reveal unjustified 

inequality . . . that once passed unnoticed [,]” Obergefell v. Hodges, 576 U.S. 644, 673. It is 

within this context that legislative classifications must serve important governmental interests. 

See Sessions, 137 S. Ct. at 1690. The proffered justification “must be genuine, not 

hypothesized,” and “must not rely on overbroad generalizations about the different talents, 

capacities, or preferences of males and females.” Virginia, 518 U.S. at 533. 

Here, NGHSAA indicates that the Fair Opportunity for Women Athletes policy was 

“premised on the fact that inherent, physiological differences between males and females result 

in different athletic capabilities and to allow biological males to compete against women would 

put women at an unfair competitive disadvantage.” Record 5. (quotation marks omitted). 

NGHSAA contends that the Policy serves to “preserve for biologically female athletes the 

significant gains made over the past several decades to afford them greater opportunities to 
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compete on an even playing field with men.” Record 5. NGHSAA fails to satisfy any 

constitutional scrutiny level because its purported justifications bear no rational relationship with 

NGHSAA’s stated interests. 

1. NGHSAA’s Policy Cannot Withstand Heightened Review Because it Lacks a 
Substantial Relationship to Any Important Governmental Interests 

 
Though this Court has noted that legislative classifications based on sex may 

“realistically reflect[] the fact that sexes are not similarly situated in certain circumstances,” 

Michael M. v. Superior Court of Sonoma Cty., 450 U.S. 464, 469 (1981), classifications relying 

on overbroad generalizations regarding the different capacities of men and women bear no 

substantial relationship to an important governmental interest. See Virginia, 518 U.S. at 533. In 

Clark v. Arizona Interscholastic Asso., a group of high school boys contended that an 

interscholastic athletic association’s policy, which precluded boys from playing on girls’ 

volleyball team, violated the Equal Protection Clause. 695 F.2d 1126, 1127 (9th Cir. 1982). The 

boys could not participate in their high school volleyball teams because their schools only 

sponsored volleyball teams for girls. Id. The Ninth Circuit rejected the challenge, explicitly 

noting that the policy in question did not create classifications resting on “archaic and overbroad 

generalizations” and found that boys’ exclusion from the girls’ teams satisfied heightened 

scrutiny. Id. (quotation marks omitted). The court reasoned, “[t]he record makes clear that due to 

average physiological differences, males would displace females to a substantial extent if they 

were allowed to compete” on the volleyball team. Id. 

In contrast, the district court in Hecox v. Little, a case with strikingly similar 

circumstances as the case here, held that Idaho’s justifications for enacting a law prohibiting 

transgender students from competing in female athletics appeared unrelated to the state’s interest 

in protecting equality in sports. 2020 U.S. Dist. LEXIS 149442, *87 (D. Idaho August 17, 2020). 
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The court noted that Idaho failed to provide “any empirical evidence that sex inequality or access 

to athletic opportunities are threatened by transgender women athletes in Idaho.” Id. The court 

distinguished the proffered justifications in Clark, reasoning that “transgender women have not 

and could not displace cisgender women to a substantial extent,” and that it was unclear “that 

transgender women who suppress their testosterone have significant physiological advantages 

over cisgender women.” Id. at *83. More to the point, professional athletic institutions, like the 

NCAA and the Olympics, allow transgender athletes to compete in women’s athletics after a 

year of undergoing hormone suppression therapy. Id. at *93–4. Indeed, “every other state in the 

nation permits women and girls who are transgender to participate [in women’s sports] under 

varying rules,” some of which require hormone suppression therapy. Id. at *94. This evidence 

undermined Idaho’s claim that transgender students would place cisgender females at a 

competitive disadvantage, and only served to highlight the state’s reliance on overbroad 

generalizations. See id. 

Even acknowledging that protecting female athletic advancements and equal opportunity 

is an important governmental interest, the Policy here bears not even a tenuous relationship to 

protecting such interests. NGHSAA relied on the overbroad generalization that transgender 

females are more athletically capable than cisgender women because transgender females were 

born biologically male. Record 5. The justifications proffered in Clark are inapposite to the 

circumstances in this case. While in the interscholastic association in Clark demonstrated a 

plausible concern that boys would displace girls if allowed to compete on girls’ volleyball teams, 

695 F.2d at 1127, no such threat is even capable of materializing here. NGHSAA offered no 

evidence showing that transgender female athletes’ exclusion from female sports will advance 
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opportunities for cisgender female athletes or maintain equality, especially in light of how so few 

transgender individuals comprise the adult population. Record 13. 

NGHSAA also failed to provide evidence to show that transgender female athletes will 

substantially advantage cisgender females in sports. As in Hecox, where the use of hormone 

suppression therapy by professional athletic institutions, and other states alike, undermined 

Idaho’s claim that transgender students would substantially disadvantage cisgender females in 

sports, 2020 U.S. Dist. LEXIS at *87, the mere fact that such policies exist is compelling 

evidence that sex equality in North Greene faces no material threat by allowing transgender 

women to participate. That NGHSAA admitted it would be willing to adjust the Policy to prevent 

transgender students above a certain height or weight from competing in women’s sports 

demonstrates that NGHSAA failed to consider any factors before enacting such a sweeping law. 

Record 15. Rather, it underscores NGHSAA’s reliance on the overbroad generalizations that 

transgender females are physically superior to cisgender females. 

Because allowing transgender students to participate in women’s sports would not limit 

cisgender female athletes’ opportunities, NGHSAA’s Policy is not substantially related to an 

important governmental interest and therefore fails heightened review. 

2. NGHSAA’s Policy Cannot Satisfy Rational Basis Review Because it Lacks a 
Rational Relationship to a Legitimate Government Interest. 
 

Even if this Court applied rational basis review in evaluating Ms. Powell’s Equal 

Protection claim, NGHSAA’s policy could not be justified under this level of review. Statutory 

classifications are “presumed to be valid and will be sustained if the classification drawn by the 

statute is rationally related to a legitimate government interest.” City of Cleburne, Tex., 473 U.S. 

at (1985). Yet, a legislature’s classifications are irrational where “varying treatment of different 

groups or persons is [] unrelated to the achievement of any combination of legitimate 
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purposes[.]” Vance v. Bradley, 440 U.S. 93, 97 (1979). Accordingly, legislative classifications 

must be reasonable, not arbitrary or capricious, to withstand an Equal Protection challenge. See 

Reed, 404 U.S. at 71. 

Legislative classifications based on criteria wholly unrelated to the objective of the 

statute cannot satisfy rational review. See Eisenstadt v. Baird, 405 U.S. 438, 447 (1972). Indeed, 

negative attitudes, fear, or prejudice are not permissible bases for varied treatment of different 

groups. See City of Cleburne, Tex., 473 U.S. at 448. City of Cleburne, Tex., this Court considered 

whether a City Council’s special zoning ordinance, which required only homes for the mentally 

retarded to obtain a special permit, denied them the equal protections of the law. Id. at 435. The 

City Council contended that the ordinance’s justifications—such as concerns over the negative 

attitudes of nearby property owners or the size and number of occupants—were rationally related 

to its interest in providing for the mentally disabled. Id. at 448–49. The Council, however, did 

not require similarly situated groups of persons—such as fraternity houses and nursing homes—

to obtain the permit. Id. at 449. Though this Court recognized that providing for the mentally 

disabled was a legitimate governmental interest, this Court ultimately struck down the ordinance 

as unconstitutional. Id. at 450. The City Council’s justifications failed to clarify how “the 

characteristics of the intended occupants of the [home] rationally justify” requiring the mentally 

disabled to obtain a special zoning permit where the City Council did not impose the same 

requirement to similarly situated groups of persons. Id.; see also Gill v. Office of Pers. Mgmt., 

699 F. Supp. 2d 374, 396–97 (D. Mass. 2010) (“where, as here, there is no reason to believe that 

the disadvantaged class is different, in relevant respects from a similarly situated class, this court 

may conclude that it is only irrational prejudice that motivates the challenged classification . . . . 

irrational prejudice plainly never constitutes a legitimate government interest[.]”) 
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Under the circumstances here, NGHSAA’s policy deprives Ms. Powell and transgender 

students alike of participating in women’s sports for justifications wholly unrelated to 

NGHSAA’s interest in protecting equality in sports and advancing opportunities for female 

athletes. Just as in City of Cleburne, Tex., NGHSAA fails to clarify how Ms. Powell’s 

transgender status rationally justify her categorical bar from participating in women’s sports. See 

City of Cleburne, Tex., 473 U.S. at 450. As stated above, NGHSAA’s fear that allowing 

transgender students to compete in women’s sports would impede opportunities for female 

athletes and place them at a competitive disadvantage is unsound. Transgender athletes pose no 

serious risk of displacing female athletes because they comprise merely 0.6% of the U.S. adult 

population. Record at 13. 

Additionally, because professional athletic institutions allow transgender women to 

participate in female sports after hormone suppression therapy, NGHSAA’s fear that transgender 

students would competitively overshadow cisgender women is irrational. See Hecox, 2020 U.S. 

Dist. LEXIS at *94. 

Given the circumstances in this case, there is no reason to believe that transgender female 

athletes, such as Ms. Powell, are different from cisgender female athletes. See Gill, 699 F. Supp. 

at 396–97. Ms. Powell said so herself, “I have known two things for most of my life: I am a girl, 

and I was born to swim.” Record at 4. Indeed, treatment for gender dysphoria requires the 

individual to live their life in accordance with their identified gender—precisely what Ms. 

Powell began doing when she competed in the women’s swimming team. Record 4. “Just like 

being cisgender, being transgender is natural and is not a choice.” Grimm, 2020 U.S. App. 

LEXIS at *9. Accordingly, only irrational prejudice motivated NGHSAA’s exclusion of 

transgender students from women’s sports. See Gill, 699 F. Supp. at 396–97. NGHSAA’s 
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willingness to amend the Policy to ban only transgender students whose physical characteristics 

would place cisgender females at a competitive disadvantage is determinative of NGHSAA’s 

irrational prejudice for a few reasons. Record at 15. First, the same policy would not apply to 

females who possess physical characteristics surpassing average cisgender females. Record 15. 

Second, as stated above, NGHSAA’s willingness to amend the Policy merely underscores that it 

relied on overbroad generalizations about the physical characteristics of an often marginalized 

and historically discriminated group. Record 15. NGHSAA’s policy justifications fail to bear a 

rational relationship with its stated interest and therefore fail rational basis review. 

NGHSAA’s policy categorically barring transgender students from competing in 

women’s sports imposes differential treatment on transgender women and girls, like Ms. Powell, 

solely because they are transgender. This differential treatment is entirely unrelated to 

NGHSAA’s interests in maintaining sex equality in sports and advancing female athletes’ 

opportunities. For these reasons, this Court should find that NGHSAA fails to satisfy any level of 

constitutional scrutiny. 

II. THIS COURT SHOULD CONCLUDE THAT NORTH GREEN HIGH SCHOOL 
ATHLETIC ASSOCIATION’S POLICY EXCLUDING TRANSGENDER 
FEMALES FROM PARTICIPATING ON FEMALE ATHLETIC TEAMS 
VIOLATES THE DUE PROCESS CLAUSE OF THE FOURTEENTH 
AMENDMENT BECAUSE IT VIOLATES THE FUNDAMENTAL RIGHT TO 
PRIVACY AND DOES NOT PASS STRICT SCRUTINY  
 
The Due Process Clause of the Fourteenth Amendment of the United States Constitution 

prohibits a State from “depriv[ing] any person of life, liberty, or property, without due process of 

law.” U.S. CONST. amend. XIV, § 1. The Fourteenth Amendment Due Process Clause governs 

both procedural and substantive matters. See Planned Parenthood of Se. Pennsylvania v. Casey, 

505 U.S. 833, 846 (1992). This Court has interpreted the Clause to “include a ‘substantive’ 

component that protects certain liberty interests against state deprivation ‘no matter what process 
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is provided.’” See Obergefell v. Hodges, 576 U.S. 644, 694 (2015) (quoting Reno v. Flores, 507 

U.S. 292, 302 (1993)). According to this Court, the Due Process Clause protects “all fundamental 

rights comprised within the term liberty” from invasion by the States. See Planned Parenthood, 

505 U.S. at 847 (quoting Whitney v. California, 274 U.S. 357, 373 (1927)).  

The fundamental liberties protected by the Due Process Clause include most of the rights 

set forth in the Bill of Rights in addition to personal choices “central to individual dignity and 

autonomy….” See e.g., Obergefell, 576 U.S. at 663; Griswold v. Connecticut, 381 U.S. 479, 484–

486 (1965). This Court has recognized some fundamental liberties include personal choices such 

as marriage, family relationships, contraception, procreation, child rearing, and education. See, 

e.g., Lawrence v. Texas, 539 U.S. 558, 574 (2003); Carey v. Population Servs. Int’l, 431 U.S. 678, 

685 (1977).  

A State is forbidden from infringing upon a fundamental liberty interest “unless the 

infringement is narrowly tailored to serve a compelling state interest.” Flores, 507 U.S. at 302. If 

the right allegedly violated is found to be non-fundamental, it is subject to rational basis review, 

requiring the infringement to be rationally related to legitimate government interests. See 

Washington v. Glucksberg, 521 U.S. 702, 728 (1997). Additionally, claims that arise under the 

Fourteenth Amendment require state action, which occurs when a state actor infringes on due 

process rights. See generally Civil Rights Cases, 109 U.S. 3, 17 (1883).  

It is undisputed that the Respondent is a state actor and its policy is subject to constitutional 

challenge. Record 6. This Court should find that the Respondent’s policy violates the Due Process 

Clause of the Fourteenth Amendment because it infringes upon Ms. Powell’s fundamental liberty 

interests to identify as a female and enjoy the same opportunities as females. Additionally, this 

Court should find that the Respondent has no compelling interests in infringing on these rights, 
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and even if this Court finds that there is a compelling reason, the Policy is not narrowly tailored to 

serve those interests. However, if this Court finds that Ms. Powell’s right to participate on female 

athletic teams is not fundamental, it should find that the Policy is not rationally related to any 

legitimate interests.  

A. This Court Should Find That Ms. Powell Has a Fundamental Right to Participate 
on the Athletic Team Conforming to Her Gender Identity Because the Right to 
Privacy Protects Personal Decisions Regarding One’s Identity.  

 
 This Court has broadly interpreted the Fourteenth Amendment “liberty” guarantee to 

encompass a wide-ranging right of privacy. See, e.g., Carey, 431 U.S. at 684, 701(1977) (holding 

the right to privacy extends to decisions involving matters of childbearing). This Court first 

recognized the fundamental right to privacy in Griswold v. Connecticut, noting that the right to 

privacy is a right “older than the Bill of Rights….” Griswold, 381 U.S. at 486. This Court 

recognized that “specific guarantees in the Bill of Rights have penumbras, formed by the 

emanations from those guarantees that help give them life and substance.” Id. at 484. These various 

guarantees create zones of privacy. Id.   

 The fundamental right to privacy, which includes an individual’s personal decisions, is 

prohibited from State infringement. See Planned Parenthood, 431 U.S. at 851. In Planned 

Parenthood, this Court determined the constitutionality of a state abortion statute that required, 

amongst other provisions, a waiting period, spousal notice, and parental consent for minors. Id. at 

844. This Court held that the provision requiring spousal notice violated the Due Process Clause 

of the Fourteenth Amendment and reaffirmed the essential holding of Roe v. Wade, 410 U.S. 113 

(1973) (recognizing the right to privacy protected by the Fourteenth Amendment encompasses a 

woman’s right to choose whether to have an abortion). Id. at 845–46 (citing Roe v. Wade, 410 U.S. 

113 (1973)). The Court reasoned that the right to privacy protected by the Fourteenth Amendment 
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protects “the most intimate and personal choices a person may make in a lifetime,” and gives an 

individual the right to be free from government infringement in those decisions. See id. at 851. 

This Court found that liberty in the Fourteenth Amendment protects “the right to define one’s own 

concept of existence, of meaning, of the universe, and of the mystery of human life.” Id.; see also 

Lawrence, 539 U.S. at 574 (finding that the right to privacy protected a homosexual individual’s 

choice to engage in consensual sexual activity from government intrusion).  

 This Court has expanded the right to privacy to conform with changes in society. See 

Obergefell, 576 U.S. at 665. In Obergefell, this Court analyzed whether state laws which prohibited 

granting or recognizing marriage licenses between same-sex couples violated the Due Process 

Clause. Id. at 656. In holding that same-sex couples have a fundamental right to marriage under 

the Fourteenth Amendment, the Court analyzed the development of this right. Id. at 664. Initially, 

interracial couples were not allowed to marry until Loving v. Virginia, 388 U.S. 1 (1967), 

invalidated these bans, finding the right to marriage is fundamental. Id. (citing Loving, 388 U.S. at 

12 (1967)). The Court has reiterated this concept multiple times, recognizing that fathers behind 

on child support and prison inmates also are protected by this right. Id. (citing Zablocki v. Redhail, 

434 U.S. 374 (1978); Turner v. Safley, 482 U.S. 78, 95 (1987)). Furthermore, the Court recognized 

that a homosexual individual’s right to privacy has changed overtime. Id. at 661. At one point, this 

Court upheld the constitutionality of a state law criminalizing homosexual sexual activity. Id. 

(citing Bowers v. Hardwick, 478 U.S. 186, 196 (1986)). However, this Court overruled Bowers, 

and expanded the right to privacy in Lawrence v. Texas, 539 U.S. 558 (2003) to include protection 

of an individual’s choice to engage in consensual homosexual sexual activity. Id. at 661–62 (citing 

Lawrence, 539 U.S. at 574 (2003)).  
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 In Obergefell, this Court acknowledged that it has made “assumptions defined by the world 

and time of which it is a part.” Id. at 665. The Court noted that when the Bills of Rights and 

Fourteenth Amendment were ratified, “the extent of freedom in all of its dimensions” were 

unknown and “they entrusted to future generations a charter protecting the right of all persons to 

enjoy liberty as we learn its meaning.” Id. at 664. Thus, the Court recognized that when society 

develops and there is “new insight” regarding a liberty interest, the right to privacy might be 

extended. See id.  

 Over the past decade, there has been an increase in the size of the transgender population, 

with over one million individuals identifying as transgender. Maria Pogofsky, Transgender 

Persons Have a Fundamental Right to Use Public Bathrooms Matching Their Gender Identify, 67 

DePaul L. Rev. 733, 738 (2018). With this increase, there has been public recognition of 

transgender individuals, and more Americans are being informed of and accepting of varying 

gender roles. Id. at 738–39. Even with this increased acceptance, transgender individuals 

experience an increased amount of discrimination and harassment. See Doe by and through Doe 

v. Boyertown Area School District, 897 F.3d 518, 528 (3d Cir. 2018). 

 In the present case, Ms. Powell has a fundamental privacy interest in participating on the 

athletic team of the gender which she identifies. In Planned Parenthood, this Court found that an 

individual is free from government intrusion when making intimate personal decisions, and this 

Court should uphold the same here regarding Ms. Powell’s decision.  See Planned Parenthood, 

431 U.S. at 851. Similar to Planned Parenthood, where an individual was forced to make a 

personal and intimate decision about her life, Ms. Powell has made a life-changing decision to 

embrace her true identity as a female. See id.; Record 4. Ms. Powell experienced severe distress 

and did not experience her “happiest moments” until she decided to identify as a female. Record 
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4. The decision to change your gender identity is life-changing and intimate and should be 

protected from government intrusion. 

 In Planned Parenthood, this Court explained that the Fourteenth Amendment protects the 

right to define one’s own concept of existence and meaning. See Planned Parenthood, 431 U.S. at 

851. Ms. Powell defined her own concept and meaning when she fully embraced her gender 

identity. Record 4. However, the Respondent infringed upon Ms. Powell’s right to privacy by 

implementing a policy restricting her from participating on women athletic teams. Record 5. By 

implementing this policy, the Respondent is unconstitutionally restricting Ms. Powell’s right to 

make personal and intimate decisions, including identifying as a certain gender and embracing the 

opportunities afforded to that gender.  

 Under Obergefell, this Court has a duty to this generation as well as future generations to 

ensure everyone is afforded liberty under the Due Process Clause, and as society changes, the 

right to privacy can be extended. See Obergefell, 576 U.S. at 665. Ms. Powell, and other 

transgender students, are not being afforded liberty in the present case. Even though this Court 

has not specifically addressed transgender students’ rights to enjoy the same opportunities as 

their gender identity, the right to privacy needs to be expanded to protect this interest. See 

Obergefell, 576 U.S. at 665. In the past decade, the population of transgender individuals has 

dramatically increased, and society has become more aware of gender identity. See Maria 

Pogofsky, Transgender Persons Have a Fundamental Right to Use Public Bathrooms Matching 

Their Gender Identify, 67 DePaul L. Rev. 733, 738 (2018). These societal developments are not 

something that the drafters considered when writing the Bill of Rights. See Obergefell, 576 U.S. 

at 664.  Because the right to participate on the athletic team of the gender that transgender 

individuals identify with is an intimately personal choice, and society has exhibited a growing 
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acceptance of transgender rights, this Court should find that the NGHSAA’s policy infringed 

upon that right. 

1. Ms. Powell Has a Fundamental Liberty Interest in Participating in Athletics and 
the Total Deprivation of Her Right to Participate on Female Athletic Teams 
Implicates Due Process. 

  
There is a fundamental liberty interest in the educational process. See Goss v. Lopez, 419 

U.S. 565 (1975) (finding that students have protected liberty and property interests in education). 

Due process must be provided when “a person’s good name, reputation, honor, or integrity is at 

stake” because of the government’s actions. Id. at 574. Additionally, some courts have found a 

property interest in competing in a single year of athletics. See Fla. High Sch. Activities Ass’n. v. 

Bryant, 313 So. 2d 57, 57 (Fla. 3d DCA 1975) (enjoining the state from prohibiting a student’s 

participation in athletics during his senior year because it was the only sport the student 

participated in and was an “important and vital part of his life providing impetus to his general 

scholastic and social development”). “Total exclusion from participation in [athletics] could, 

depending on the circumstances, be a sufficient deprivation to implicate due process.” See Pegram 

v. Nelson, 469 F. Supp. 1134, 1140 (M.D.N.C. 1979) (finding that a four-month exclusion from 

some extracurricular activities was not a long enough deprivation).  

Ms. Powell has a fundamental interest in her education and participation on the swim team. 

Similar to Bryant, where a high school senior was prohibited from participating in athletics his 

senior year, Ms. Powell is also being prohibited from competing on the swim team her senior year. 

See Bryant, 313 So. 2d at 57; Record 6.  Both the student in Bryant and Ms. Powell only participate 

in one sport. See Bryant, 313 So. 2d at 57; Record 4. To prohibit Ms. Powell from participating on 

the swim team will inhibit her scholastic and social development. See Bryant, 313 So. 2d at 57. 

Transgender students often experience severe distress and increased harassment and 
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discrimination. See Doe v. Boyertown, 897 F.3d at 528. Ms. Powell was experiencing severe 

distress until she embraced her true identity as a female. Record 4. Prohibiting Ms. Powell from 

participating on the female swim team inhibits her from being her true self, is likely to cause her 

distress, and will hinder both her educational and social development.  

Furthermore, this case is distinguishable from Pegram, where a four-month deprivation 

from extracurricular activities was not a violation of Due Process. See Pegram, 469 F. Supp. at 

1140. First, the deprivation here is for the entire school year, which is significantly longer than a 

four-month period. Record 5, 6. Although the swim season is only four months, the Policy 

prohibits Ms. Powell from participating on any female athletic team, not just the swim team. 

Record 5. Thus, the Policy deprives her of participating in athletics for the entire school year, 

which this Court should conclude is a long enough period to deprive Ms. Powell of her Due Process 

rights. See Pegram, 469 F. Supp. at 1140.  Therefore, this Court should conclude that Ms. Powell 

has a fundamental right to participate on school athletic teams.  

B. This Court Should Conclude that the NGHSAA Does Not Pass Strict Scrutiny 
Analysis Because It Does Not Have a Compelling State Interest for Enforcement 
of the Policy nor is the Policy Narrowly Tailored for Enforcing Those Interests.  

 
 When a right that the government has infringed upon is fundamental, strict scrutiny 

analysis is applied. See Flores, 507 U.S. at 302. Infringement of a fundamental right is justified 

only where the government has compelling state interests that are narrowly tailored to meet those 

interests.  See Carey, 431 at 686. The state actor who inflicted the infringement has the burden of 

proving its restriction is both narrowly tailored and serves a compelling state interest. See 

Glucksberg, 521 U.S. at 722. 
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1. This Court Should Find That There Is No Compelling Interest for the NGHSAA’s 
Policy Because There Is No Causal Link Between Transgender Female Athletes 
Participating on Female Athletic Teams and a Deprivation of Opportunities for 
Cisgender Females.  

 
 Interference of a fundamental right must serve a compelling state interest. See, e.g., 

Glucksberg, 521 U.S. at 721. What constitutes a compelling state interest is not easily definable. 

See Republican Party of Minn v. White, 416 F.3d 738, 749 (8th Cir. 2005). However, only interests 

of the “highest order” and interests “not otherwise served” can justify the infringement of a 

fundamental right. See Wisconsin v. Yoder, 406 U.S. 205, 216 (1972). Some compelling state 

interests include matters of public health, safety, and preserving the lives of citizens. See, e.g., 

Jacobson v. Commonwealth of Massachusetts, 197 U.S. 11, 25 (1905).  

 The compelling interest element of strict scrutiny cannot be satisfied when there is no 

causal link justifying the infringement. See Brown v. Entm’t Merchs. Ass’n, 564 U.S. 786, 799 

(2011). In Brown, the state passed a law prohibiting the sale of violent video games to minors, 

arguing that it had a compelling interest in protecting children from harm. Id. at 789, 799. The 

Court found that there was no compelling interest, reasoning that the state was unable to show a 

direct causal link between violent video games and harm to minors. Id. at 800; see also Hecox v. 

Little, No. 1:02-cv-00184-DCN, 2020 U.S. Dist. LEXIS 149442, at *1, *95 (D. Idaho Aug. 17, 

2020) (construing a statute which categorically excludes transgender women from participating in 

athletics to have no relationship to ensuring equality and opportunities for female athletes when 

only a small percentage of transgender women athletes have an advantage over cisgender women). 

 Remedying past societal discrimination is not a compelling state interest. See City of 

Richmond v. J.A. Croson Co., 488 U.S. 469, 504 (1989). In J.A. Croson, the government passed a 

plan that required construction contractors to subcontract at least thirty percent of the contract to 

minority business enterprises. Id. at 477. The government explained the purpose of the plan was 
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to make up for past discrimination. Id. at 484. After applying the strict scrutiny analysis, the Court 

found that rectifying past discrimination induced by society is not a compelling state interest. Id. 

at 504.  

 Countervailing privacy concerns of cisgender athletes do not constitute a compelling state 

interest. See Parents for Privacy v. Barr, 949 F.3d 1210, 1240 (9th Cir. 2020) (holding that the 

Fourteenth Amendment does not provide cisgender students with a right to privacy to not share 

bathrooms or locker rooms with transgender students). See also Doe v. Boyertown, 897 F.3d at 

518. In Doe v. Boyertown, cisgender students claimed they had a privacy interest in not sharing 

restrooms or locker rooms with transgender students. Id. at 528. The court held that there is a 

compelling state interest in not discriminating against transgender students, weighing the privacy 

interests of cisgender students against countervailing privacy concerns of transgender students. Id. 

The court explained that transgender students experience “extraordinary social, psychological, and 

medical risks” and “[w]hen transgender students face discrimination in schools, the risk to their 

wellbeing cannot be overstated—indeed, it can be life threatening.” Id.  

 In the present case, the Respondent has not advanced any compelling interests for 

infringing upon Ms. Powell’s fundamental rights. The Respondent alleges that its reasoning for 

implementing the Policy is to avoid competitive disadvantages cisgender women would face by 

allowing transgender women to participate on the same athletic team. Record 5. However, the 

court in Hecox found that only a small percentage of transgender women have an advantage over 

cisgender women; thus, a policy excluding all transgender women from athletics was 

unconstitutional. Hecox, 2020 U.S. Dist. LEXIS 149442, at *95. This Court has explained that a 

state’s interest is not compelling where there is no causal link justifying the infringement. See 

Brown, 564 U.S. at 799. Here, Ms. Powell is the only transgender student-athlete at NGHS 
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competing on the women’s swim team. Record 4. Although Ms. Powell had defeated Ms. Miller 

on different occasions, she only competed in two swim events, so it cannot be said this 

disadvantages cisgender women. Record 4-5. Additionally, only two other transgender women in 

the state have received recognition for their athleticism. Record 4. This small number of 

transgender student-athletes cannot be said to create a causal link justifying the Policy.  

 Furthermore, the Respondent asserts that the Policy is aimed at evening the playing field 

with men. Record 5. Although women have not been afforded equal opportunities as men in the 

past, remedying this past social discrimination is not a compelling state interest. See J.A. Croson, 

488 U.S. at 504. Because the Respondent is trying to afford women opportunities to make up for 

societal intolerance, the Policy does not advance a compelling interest.  

 Moreover, Ms. Miller and other cisgender student’s privacy concerns do not constitute a 

compelling state interest. See Barr, 949 F.3d at 1210; Record 17. Courts have recognized that 

cisgender students do not have a fundamental privacy right to not share facilities with transgender 

students. See Doe v. Boyertown, 897 F.3d at 528. Ms. Powell was teased and made fun of when 

she used the male facilities. Record 17. This concern is persistent as Ms. Powell continues to 

transition. Record 17. Transgender students face heightened discrimination, and when their 

privacy interests are weighed against cisgender students, transgender students’ interests will 

prevail. Cisgender privacy concerns do not outweigh the privacy concerns of Ms. Powell; thus, 

these countervailing privacy concerns are not a compelling state interest.  

2. Even if the Court Concludes That the NGHSAA Has a Compelling State Interest, 
the Court Should Find That the Policy Is Not Narrowly Tailored in Advancing 
That Interest Because it Completely Prohibits Female Transgender Students From 
Participating on Athletic Teams.  

 
 Even if an infringement upon a fundamental right is found to serve a compelling state 

interest, the state must also show that it is furthering that interest through narrowly tailored means. 
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See Eu v. San Francisco County Democratic Cent. Comm., 489 U.S. 214, 222 (1989). To meet the 

narrowly tailored requirement, the government must demonstrate that the compelling interest 

would not be achieved without the restriction. Ward v. Rock Against Racism, 491 U.S. 781, 799 

(1989). A policy is only narrowly tailored if there are no less restrictive means to achieve the 

compelling interest. See Reno v. American Civil Liberties Union, 544 U.S. 844, 874 (1997).    

 School athletic policies prohibiting transgender athletes from participating on athletic 

teams of their gender identity cannot be narrowly tailored. See Hecox, 2020 U.S. Dist. LEXIS 

149442, at *82. In Hecox, the court addressed the constitutionality of a statute banning transgender 

female athletes from participating on women’s sports teams. Id. at *4. The statute in question 

effectively banned transgender females from participating on female athletic teams, however, it 

did not provide the same limitation for male athletic teams. Id. at *17. The court issued a 

preliminary injunction, finding that the plaintiffs were likely to succeed on the merits in 

establishing the statute was unconstitutional. Id. at *113. The court reasoned that the statute could 

not be construed as narrowly tailored because it categorically prohibited transgender women from 

an opportunity to participate in sports. Id. at *82.  

 The Policy in the present case is similar to Hecox, where transgender women were 

prohibited from participating on female athletic teams. See id. at *4. In Hecox, the court found that 

a policy could not be narrowly tailored because it effectively prohibited women from participating 

in sports. Id. at *82. The Respondent’s policy has categorically prohibited Ms. Powell from 

participating in sports. Record 5. The Policy forbids Ms. Powell from participating on female 

athletic teams. Record 5. Although the Policy is silent on whether the same limitation applies to 

male sports teams, it cannot be assumed that Ms. Powell would be allowed to participate on the 

men’s team. Record 5. Even if Ms. Powell was allowed to participate on male athletic teams, the 
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Policy is still not narrowly tailored because Ms. Powell is a female and should not be forced to 

participate on a male athletic team. Record 5. Because the Respondent’s policy effectively bans 

Ms. Powell from participating in athletics, this Court should find that the Policy is not narrowly 

tailored.  

C. Even if This Court Finds That MS. Powell’s Right to Participate on the Athletic 
Team Conforming to Her Gender Identify Is Not Fundamental, the NGHSAA’s 
Policy Is Not Rationally Related to Any Legitimate Government Interests Because 
It Completely Strips Transgender Females of the Opportunity to Participate on 
Athletic Teams. 

 
 Rational basis review is the standard used by this Court when determining whether the 

State’s infringement on a non-fundamental right is permissible. Heller v. Doe, 509 U.S. 312 

(1993). The infringement of the right must be rationally related to legitimate government interests. 

Glucksberg, 521 U.S. at 728.  

There cannot be a rationale legitimate interest in completely depriving an opportunity from 

a particular group of people. See Plyer v. Doe, 457 U.S. 202, 224 (1982). In Plyer, this Court 

considered the constitutionality of a state law denying free public education to undocumented 

children. Id. at 206. The Court noted that, without a legitimate purpose, this deprivation could 

“hardly be considered rational” since an entire group was denied an opportunity. Id. at 224. The 

Court also found that there was no legitimate reason for this infringement. Id. at 230. The Court 

reasoned that there was no evidence that the complete exclusion of aliens would stop illegal 

immigration, alien children imposed additional burdens on the state, and alien children are less 

likely to remain in the state. Id. at 228–0. Therefore, disparate treatment of two groups was not 

rationally related to a legitimate government purpose. Id. at 230. 

A policy based on personal biases cannot satisfy rational basis review. City of Cleburne, 

Tex. v. Cleburne Living Ctr., 473 U.S. 432, 450 (1985) (overruled on other grounds). In City of 
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Cleburne, Tex., a zoning ordinance disallowed mentally disabled individuals from obtaining a 

permit for a group home, specifically because they were mentally disabled. Id. at 435. This Court 

held that there was no rational basis for this ordinance because the interests advanced by the 

government were based on personal biases. Id. at 450. Specifically, the Court noted that “[p]rivate 

biases may be outside the reach of the law, but the law cannot, directly or indirectly, give them 

effect.” Id. at 448 (quoting Palmore v. Sidoti, 466 U.S. 429, 433 (1984)).  

The NGHSAA’s policy does not survive the rational basis test because it completely 

deprives transgender females from participating on female athletic teams. Record 5. Further, the 

Policy’s silence on whether the same prohibition applies to male teams effectively prohibits 

transgender females from participating on any athletic team. Record 5. Stripping the opportunity 

to participate in athletics for a specific group of people, transgender females, cannot be considered 

rationale. See Plyer, 457 U.S. at 224. Moreover, there is no legitimate interest for this policy 

because there is no evidence that supports the NGHSAA’s “reasons” for excluding transgender 

female athletes. See id. at 224–28.  

Ms. Powell has struggled with her gender identity most of her life, and although she was 

not born as a female, she is very much a female. Record 4. A policy that is allegedly interested in 

protecting and promoting females should not be taking opportunities away from certain females to 

advance the interest of others. Record 5. Success for one female is success for all females. In 

athletics, there are always going to be winners and losers. Here, the NGHSAA’s policy has been 

structured to advance Ms. Miller’s success over Ms. Powell’s. Record 5. These personal biases 

preferring Ms. Miller and other cisgender athletes over Ms. Powell and other transgender females 

cannot be seen as legitimate reasons for employing the Policy. See City of Cleburne, Tex., 466 

U.S. at 450.  Therefore, this Court should conclude that the Policy does not pass rational basis 
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review because the NGHSAA does not have any legitimate reasons for restricting transgender 

females from participating in athletics, and even if it did, the Policy is not rationally related to 

advancing that interest.  

CONCLUSION 

For the foregoing reasons, this Court should find that where a state athletic association’s 

policy categorically bars transgender women and girls from competing in women’s sports, the 

Policy cannot survive Equal Protection analysis. NGHSAA’s policy excluding transgender 

students from women’s sports disparately impacts such students because it discriminates against 

them based on transgender status and sex. Accordingly, this Court should analyze the Policy 

under heightened review. In any case, this Court should find that NGHSAA’s policy 

justifications are not rationally, much less substantially, related to any important governmental 

interest. Therefore, the Policy fails any level of constitutional scrutiny. 

Additionally, this Court should reverse the Fourteenth Circuit Court of Appeals' decision, 

which reversed the lower court’s grant of summary judgment in favor of Ms. Powell. This Court 

should find that Ms. Powell has a fundamental right to participate on the athletic team of the 

gender which she identifies. Moreover, this Court should conclude that the NGHSAA’s policy is 

a violation of the Fourteenth Amendment Due Process clause because the NGHSAA does not 

have a compelling interest for implementing the Policy, and even if it did, the Policy is not 

narrowly tailored to meet that interest. If this Court finds that Ms. Powell’s right is not 

fundamental, this Court should still conclude that the Policy does not satisfy rational basis 

review.  
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