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PROTECTION CLAUSE. 

 
II. WHETHER A STATE HIGH SCHOOL ATHLETIC ASSOCIATION’S POLICY 

WHICH PROHIBITS TRANSGENDER FEMALE STUDENTS FROM 
COMPETING ON FEMALE ATHLETIC TEAMS VIOLATES THE DUE 
PROCESS CLAUSE.  
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PROCEEDINGS BELOW 

The District Court for the Eastern District of North Greene granted Taylor’s motion for 

summary judgment and entered a preliminary injunction against enforcement of North Greene 

High School Athletic Association’s Fair Opportunity for Women Athletes policy.On expedited 

hearing, the district court concluded that the policy was unconstitutional andentered a permanent 

injunction against its enforcement on June 1, 2020. 

On appeal, the United States Court of Appeals for the Fourteenth Circuit reversed the 

district court’s decision. The appellate court concluded that summary judgment should be 

entered for the Defendant on both the Equal Protection and Due Process claims. To that end, the 

court reversed both the District Court’s summary judgment for Taylor and the injunction 

enjoining enforcement of the NGHSAA policy.And the appellate court entered summary 

judgment for Defendant.  
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CONSTITITUIONAL AND STATUTORY PROVISIONS 

U.S. Const. amend. XIV: 

“No State shall make or enforce any law which shall abridge the privileges or immunities 

of citizens of the United States; nor shall any State deprive any person of life, liberty, or 

property, without due process of law; nor deny to any person within its jurisdiction the 

equal protection of the laws.” 
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STANDARD OF REVIEW 

The Supreme Court of the United States has authority to review the decisions of lower 

courts. Highmark Inc. v. Allocate Health Mgmt. Syst., Inc., 572 U.S. 559, 563–64 (2014). 

Decisions regarding questions of law are “reviewable de novo,” decisions regarding “questions 

of fact” are “reviewable for clear error,” and decisions on “matters of judicial discretion” are 

“reviewable for abuse of discretion.” Id.This case poses questions of law and is therefore 

reviewed by this Court de novo. Id.
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STATEMENT OF THE CASE AND FACTS 

 Taylor Powell is a student at North Greene High School who has excelled at swimming 

since her early childhood. R. at 4. Although Taylor was designated male at birth, Taylor has 

never accepted that gender identity. R. at 4. Indeed, as Taylor grew up, she began experiencing 

debilitating distress about her gender identity. R. at 4. Then, when Taylor sought assistance from 

doctors and therapists, she was diagnosed with gender dysphoria and began to identify as 

transgender. R. at 4. Over time, Taylor embraced her identity as a transgender female and began 

to live what she describes as her happiest moments. R. at 4.  

 Between Taylor’s sophomore and junior years at North Greene High School, she 

informed the school that she was transgender and in the process of transitioning. R. at 4. To that 

end, Taylor requested that she be considered a female student. R. at 4. Taylor also provided the 

school principal with information from the National Association for Transgender Athletes 

showing that allowing transgender student-athletes to participate in athletic programs consistent 

with their gender identities provided substantial benefits to transgender students. R. at 4. As a 

result, the school allowed Taylor to try out for the women’s swim team. R. at 4.  

 After making the team, Taylor competed for North Greene High School during the fall of 

2019. R. at 5. This upset one cisgender student, Brittany Miller, who worried that allowing 

Taylor to swim on the women’s team would disadvantage cisgender students like herselfduring 

college recruiting and scholarship season. R. at 5. Thus, a group of parents, swimmers, and 

coaches complained to the North Green High School Athletic Association (NGHSAA)at the end 

of the season. R. at 5.  

At that time, the NGHSAA did not have any rules addressing whether a transgender 

athlete could compete on the athletic team aligned with his or her identified gender. R. at 5. But 
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to assuage the complaints of students like Brittany, the NGHSAA adopted the Fair Opportunity 

for Women Athletes (FOWA) policy which categorically prohibits transgender female athletes 

from participating on female sports teams. R. at 5. The policy states in relevant part: 

“[i]nterscholastic and intramural club athletic teams . . . shall be ‘expressly designated as one of 

the following based on biological sex: (a) males, men, or boys; (b) females, women, or girls, or 

(c) Coed or mixed.’” R. at 5. The policy further states that “[a]thletic teams or sports designated 

for females, women, or girls shall not be open to students who are biologically male.” R. at 5. 

The policy explained that this restriction was premised on the fact that “inherent, physiological 

differences between males and females result in different athletic capabilities and that to “allow 

biological males to compete against women would put women at an unfair competitive 

advantage.” R. at 5. The policy does not include any comparable limitation for individuals who 

wish to participate on a male sports team. R. at 5.  

 When Taylor approached her coach about the new policy, she was told that the school 

had no choice and was governed by the NGHSAA policy. R. at 6. Therefore, Taylor was told she 

could neither try out nor compete on the women’s swim team during her senior year. R. at 6. 

Taylor consulted with an attorney to discuss her rights as a transgender athlete. R. at 6. And on 

March 15, 2020, Taylor filed a complaint against the NGHSAA in the United States District 

Court for the Eastern District of North Greene. R. at 6. Taylor sought declaratory and injunctive 

relief and argued that the NGHSAA policy violated both the Equal Protection and Due Process 

clauses of the U.S. Constitution. R. at 6.  

 On expedited hearing, the District Court agreed with Taylor and entered a preliminary 

injunction against the NGSHAA policy. R. at 6. As a result, the court granted Taylor’s motion 

for summary judgment. R. at 6. And after concluding the NGHSAA policy was unconstitutional, 
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the court entered a permanent injunction against enforcement on June 1, 2020. R. at 6. The 

NGHSAA then appealed to the United States Court of Appeals for the Fourteenth Circuit.  

 On appeal, the Fourteenth Circuit reversed the district court’s decision. R. at 6. The 

opinion, delivered by Circuit Judge Madison, held that the NGSHAA policy does not violate 

either the Equal Protection or Due Process clauses. R. at 12. Regarding the Equal Protection 

challenge, Judge Madison held that the NGSHAA’s policy was substantially related to the 

important government objective of ensuring that athletic opportunities for women not be 

diminished. R. at 11. Likewise, Judge Madison held that the Due Process claim failed under 

rational basis review because of the government objectives advanced by the NGHSAA. R. at 12.  

 In the dissent, Judge Monroe opined that the NGHSAA policy violates both the Equal 

Protection and Due Process clauses. R. at 13. Judge Monroe argued that because transgender 

student athletes are a quasi-suspect class, the policy is subject to heightened scrutiny. R. at 13. In 

Judge Monroe’s opinion, the justification of protecting opportunities for female athletes does not 

justify the discriminatory policy, and the policy is not substantially related to that justification. R. 

at 14. Moreover, Judge Monroe concluded that the NGHSAA policy infringes on a due process 

right and must therefore be subject to strict scrutiny. R. at 17. And under strict scrutiny, Judge 

Monroe opined that the NGHSAA policy must be held unconstitutional. R. at 18. 

 Taylor petitioned for writ of certiorari in the United States Supreme Court requesting 

appeal on both issues. R. at 19. The United States Supreme Court granted certiorari for both 

issues. R. at 19. Taylor respectfully requests the United States Supreme Court to reverse the 

judgment of the lower court and hold the NGHSAA policy unconstitutional under the Equal 

Protection and Due Process clauses.  
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SUMMARY OF ARGUMENT 

This Court should hold that the NGHSAA’s Fair Opportunity for Women Athletes policy 

violates the Equal Protection Clause because it does not provide an exceedingly persuasive 

justification for discriminating against transgender women and it does not advance an important 

state interest. Equal protection of the law is a right to which all demographics are entitled to. 

Since transgender women are the only group that is prohibited from competing according to their 

gender identity under the policy, they have been denied this right.  

 This Court must subject the NGHSAA’s policy to intermediate scrutiny review because 

transgender women are a quasi-suspect class. Transgender women constitute a protected class 

due to the group’s history of being discriminated against for an immutable characteristic that 

does not relate to their ability to contribute to society. Furthermore, transgender women should 

be treated as a quasi-suspect class just like sex-based classifications because gender identity is 

inherently related to sex.  

 The NGHSAA’s policy does not meet the requirements of intermediate scrutiny,and 

therefore violates the Equal Protection Clause. First, the policy is unjustifiable because it is based 

on prejudicial gender stereotypes and it does not empower women. Instead,the policy relegates 

the status of transgender women. Moreover, the policy does not advance the government interest 

in preserving athletic opportunities for women. Allowing transgender women to compete 

according to their gender identity would not significantly impact the success or participation of 

cisgender women. In fact, by refusing to allow transgender women to compete in accordance 

with their gender identities, the policy goes against its own goal and reduces opportunities for 

women. Lastly, the fact that transgender men can compete as men demonstrates that the act is a 

disguised form of gender discrimination. For these reasons, this Court should reverse the 
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decision of the court below and find the policy unconstitutional under the Equal Protection 

Clause. 

This Court should also find that the NGHSAA’s Fair Opportunity for Women Athletes 

policy violates due process because it denies transgender students the right to express their 

gender identities and because it is not sufficiently tailored to serve an important governmental 

interest. In short, due process protection extends beyond historically protected rights to protect 

those rights that are implicit in concepts of self-identity and expression in modern society. To 

that effect, this Court should explicitly recognize a fundamental right to gender expression 

because such recognition is not only supported by judicial precedent but is also vital to 

protecting evolving standards of self-identification deemed fundamental by society.  

Moreover, the NGHSAA’s policy deprives students like Taylor of the fundamental right 

to gender expression because, although the policy allows students to identify as transgender, it 

bars those students from competing in accordance with their identities. And the Constitutional 

promise of liberty guarantees all citizens the right to define and express their identity.Thus, the 

policy imposed on transgender athletes discriminates based on transgender status and therefore 

violates the Due Process clause.  

Finally, because the NGHSAA’s policy fails to account for anything other than the 

status of being transgender, it is unconstitutional because the mere desire to exclude transgender 

athletes from single-sex spaces is not a legally protectable interest. Indeed, even if this Court 

does not declare gender expression to be a fundamental due process right, this policy is 

unconstitutional under the lesser standard of heightened scrutiny which applies to all sex-based 

classifications, including transgender status. And for these reasons, this Court should reverse the 

decision of the court below and hold this policy unconstitutional under the Due Process clause. 
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ARGUMENT 

 Petitioner respectfully requests that this Court reverse the decision of the Court of 

Appeals for the Fourteenth Circuit and enter a permanent injunction against enforcement of the 

NGHSAA’s policy. In sum, this Court should find that the policy, as written and as applied, 

violates both the Equal Protection and Due Process clauses and is therefore unconstitutional.  

I. A STATE HIGH SCHOOL ATHLETIC ASSOCIATION’S POLICY, WHICH 
PROHIBITS TRANSGENDER FEMALE STUDENTS FROM COMPETING ON 
FEMALE ATHLETIC TEAMS, VIOLATES THE EQUAL PROTECTION CLAUSE 
BECAUSE THERE IS NO EXCEEDINGLY PERSUASIVE JUSTIFICATION FOR 
DENYING TRANSGENDER WOMEN THE SAME OPPORTUNITY TO COMPETE 
IN ATHLETICS AS CISGENDER WOMEN AND THE POLICY IS NOT 
SUBSTANTIALLY RELATED TO ANY STATE INTEREST. 

The Fourteenth Amendment’s Equal Protection Clause prohibits a State from “. . . 

deny[ing] to any person within its jurisdiction the equal protection of the laws.” U.S. 

Const. amend. XIV. This Amendment was adopted following the Civil War and was designed to 

combat racial inequality by ensuring that all United States citizens had the same rights as 

everyone else. SeeBrown v. Bd. of Educ., 347 U.S. 483, 489 (1954). While the Equal Protection 

Clause was initially only invoked to counter state-imposed discrimination against Black people, 

its use has expanded over time to eliminate unjust laws that discriminate against certain groups 

on a variety of other factors. See generally Miller v. Johnson, 515 U.S. 900, 904–05 (1995). 

Now, the Equal Protection Clause is viewed as a “. . . direction that all persons similarly situated 

should be treated alike.” City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 439 (1985).  

Today, laws or regulations that accord certain groups different treatment on any basis 

implicate the Equal Protection Clause. SeeObergefell v. Hodges, 576 U.S. 644, 673 (2015). To 

survive constitutional scrutiny, the law or regulation must pass the requisite level of scrutiny 

attributed to the class of people at issue and its proponent must demonstrate that the law is 

adequately related to an appropriate state interest. See Vittoria L. Buzzelli, Transforming 
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Transgender Rights in Schools: Protection from Discrimination Under Title IX and the Equal 

Protection Clause, 121 Penn St. L. Rev. 187, 196–97 (2016).The class at issue in the 

NGHSAA’s regulation is transgender women, and analyzing this class is where our analysis 

must begin.  

A. Transgender women constitute a quasi-suspect class because they meet the 
requirements of a protected class and transgender status is a sex-based classification.  

When reviewing an Equal Protection claim a court must first determine the correct 

standard of review. Donatelli v. Mitchell, 2 F.3d 508, 513 (3rd Cir. 1983). In most cases, a 

regulation is either subject to strict scrutiny or rational basis review. To withstand strict scrutiny, 

a law or regulation must advance “. . . a compelling state interest and [be] narrowly tailored to 

meet that interest.” Id. To survive rational basis scrutiny, a law must reasonably advance a 

legitimate state interest. San Antonio Ind. Sch. Dist. v. Rodriguez, 411 U.S. 1, 17 (1973). A third 

standard of review, “intermediate scrutiny,” is used to evaluate laws or regulations that 

discriminate on the basis of gender and requires them to have an “exceedingly persuasive” 

justification and be “substantially related” to an important government purpose. United States v. 

Virginia, 518 U.S. 515, 533 (1996).   

To identify the appropriate standard of review for a particular class, the Supreme Court 

considers four factors: (1) a group’s history of purposeful unequal treatment; (2) whether group 

members’ distinguishing characteristic bears any relation to the members’ ability to perform or 

contribute to society; (3) whether the group is a minority or politically powerless; and (4) 

whether the characteristic that defines the members is immutable. Buzzelli, at 210. To be 

considered a protected class warranting either strict or intermediate scrutiny these factors must 

weigh in favor of the class receiving greater protection, but they are applied “less strictly to 

quasi-suspect class determinations than suspect ones.” Id. 
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While this Court has never decided the classification of transgender status, it should 

recognize, as the district court below did, that “. . . transgender individuals constitute at least a 

quasi-suspect class. . . .” R. at 7. For one, the factors considered in determining the correct 

standard of review weigh in favor of the transgender class receiving protected status. 

Transgender people have historically been victims of discrimination in areas ranging from 

education to incarceration and have had little to no political power. See Aime M. Grant, et 

al., Injustice at Every Turn: A Report of the National Transgender Discrimination Survey, Nat’l 

Ctr. for Transgender Equality & National Gay & Lesbian Task Force 1, 3, 8 (2011), 

http://www.transequality.org/sites/default/files/docs/resources/NTDS_Report.pdf. Additionally, 

being transgender is natural and immutable; it is “. . . not a psychiatric condition, and implies no 

impairment in judgment, stability, reliability, or general social or vocational abilities.” Grimm v. 

Gloucester Cty. Sch. Bd., --- F.3d --- 2020 WL 5034430 *2 (Aug. 26, 2020). Through no fault of 

their own, transgender people have suffered from discrimination and violence merely because 

they do not conform to society’s expectations surrounding gender. Grant, et al., at 8.   

Transgender status also qualifies as a quasi-suspect class because transgender status is a 

sex-based classification and sex-based classifications are treated as quasi-suspect 

classes. Buzzelli, at 197. In Bostock v. Clayton Cty., this Court recognized that transgender status 

is inherently related to sex as it noted that “. . . it is impossible to discriminate against a person 

for being . . . transgender without discriminating against that individual on the basis of sex.” 140 

S. Ct. 1731, 1742 (2020). The Court gave the example that, if a transgender female is fired for 

identifying as and acting like a woman, but an otherwise identical cisgender female employee is 

not, the “employer intentionally penalizes a person identified as male at birth for traits or actions 

that it tolerates in an employee identified as female at birth.” Id. at 1741. Thus, if transgender 
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women are being discriminated against for not conforming to their biological sex at birth, they 

are being discriminated against on the basis of sex and should receive the same classification and 

standard of scrutiny that is applied to sex discrimination. Accordingly, transgender status is a 

quasi-suspect class and is entitled to intermediate scrutiny rather than a rational basis test.   

Furthermore, many governmental bodies already treat gender identity as being 

encompassed by the word “sex.” Buzzelli, at 206. Both the Department of Education and the 

Equal Employment Opportunity Commission consider the terms “sex” and “gender” as 

interchangeable. Id. at 207. Likewise, they both believe that “. . . transgender discrimination is 

sex discrimination because it inherently involves taking sex into account.” Id. at 206. The Court 

should adopt this interpretation of the word “sex” because it aligns with how federal agencies 

view transgender status—a change in sex—and it will provide a simpler framework for courts to 

apply in discrimination claims. Id. at 206–07.  

B. The NGHSAA’s policy does not satisfy intermediate scrutiny because the NGHSAA 
did not provide an “exceedingly persuasive justification” for excluding transgender 
women from women’s athletics and the policy was not “substantially related” to the 
“important government interest” in providing women with equal athletic 
opportunities to men. 

As the NGHSAA’s Fair Opportunity for Women Athletes policy discriminates against a 

quasi-suspect class, it is subject to intermediate scrutiny. To survive the equal protection 

challenge, the NGHSAA must demonstrate it had an “exceedingly persuasive justification” for 

implementing the policy and show that the policy is “substantially related” to an important 

government interest. Virginia, 518 U.S. at 533. Since the NGHSAA has failed to meet both 

requirements, the policy fails intermediate scrutiny.   

1. The NGHSAA’s policy does not have an exceedingly persuasive justification because 
it is designed to promote inequality between cisgender and transgender women and it 
is based on prejudicial gender stereotypes. 
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The first component of intermediate scrutiny—an exceedingly persuasive justification—

requires that the purpose behind the law or regulation at issue be “. . . genuine, not hypothesized 

or invented post hoc in response to litigation.” Id. Additionally, the justification must align with 

an important government interest. Id. At first glance, the NGHSAA’s policy appears to meet 

these standards. The NGHSAA claims the purpose behind prohibiting transgender women from 

competing in the female category of high school athletics was to protect opportunities for female 

athletes by ensuring that they do not compete with biological males who have a distinct 

physiological advantage over them. R. at 5. The state certainly has a legitimate government 

interest in allowing women to compete on an even playing field; however, not all policies that 

outwardly advance equal protection of the laws do so in practice.  

Weinberger v. Wiesenfeld illustrates how some regulations that appear to promote the 

rights of a marginalized group can mask a discriminatory purpose. See 420 U.S. 636, 648 (1975). 

In Weinberger, a widower sought a declaration that a federal statute was unconstitutional 

because it prohibited him from receiving social security survivors’ benefits after his wife died 

but would not preclude a widow from receiving such benefits if her husband died. Id. at 640–41. 

The government defended the statute by claiming that it was designed to “. . . provide an income 

to women who were, because of economic discrimination, unable to provide for 

themselves.” Id. at 648. Regardless, this Court struck down the statute holding that a regulation 

that provides benefits to a particular group is not justified if in doing so it infringes on the rights 

of a similarly situated group. Id. at 653. Additionally, the Court determined that the real purpose 

of the statute was to preserve the traditional gender role of women as keepers of the household 

rather than employed workers. Id. at 648.   
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Moreover, exclusionary policies are unlikely to be justifiable if they are based on 

generalizations or stereotypes, even if such beliefs are widely accepted. See generally Craig v. 

Boren, 429 U.S. 190, 204 (1976). In Craig, this Court struck down an Oklahoma statute that 

prohibited vendors from selling “nonintoxicating” 3.2% beer to men under the age of twenty-one 

but allowed them to sell to women who were eighteen and above. Id. at 191–92. The statute was 

based on the idea that young men were more likely to drive drunk and get into accidents than 

women their age. Id. at 199–200. While improving traffic safety was an acceptable state 

interest, the Court held that “. . . loose-fitting generalities concerning the [tendencies] of 

aggregate groups” did not justify discrimination aimed at an entire class. Id. at 199, 209.   

As in the two cases above, the NGHSAA’s policy is unjustified despite being 

characterized as serving a beneficial purpose. Similar to Weinberger, the claim that North 

Greene’s regulation intends to protect the opportunities of women athletes cannot be reconciled 

with the fact that it categorically excludes transgender females from competing according to their 

gender identity. As a result, the NGHSAA’s policy is providing benefits to one group while a 

similarly positioned group is excluded from the same benefits. See Weinberger, 420 U.S. at 653.  

Furthermore, the policy is not “exceedingly persuasive” because it relies on an overbroad 

generalization about the talents and capacities of men and women. See Craig, 429 U.S. at 208–

209. The NGHSAA’s justification assumes that transgender women will have an inherent 

advantage over cisgender women, thus, depriving cisgender women of the ability to succeed in 

athletics. R. at 5. Since the policy is more motivated by prejudice against transgender women 

rather than unqualified support of women in general, the NGHSAA has not met its burden of 

showing an exceedingly persuasive justification.  

2. The policy is not substantially related to an important government interest because 
excluding transgender women from competing according to their gender identity is 
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unnecessarily restrictive and will not affect the ability of cisgender women to 
compete in athletics in North Greene. 

Even if this Court finds that the NGHSAA had an exceedingly persuasive justification for 

its policy, the policy still does not satisfy intermediate scrutiny because it is not substantially 

related to an important governmental interest. While there is no established standard for 

determining whether a “substantial relation” exists, this policy fails because it does not further 

the interest that it purportedly advances. Additionally, the existence of better alternative policies 

seriously undermines the practicality of the NGHSAA’s regulation.   

The NGHSAA will have difficulty establishing a close connection between its policy and 

the interest in protecting women’s athletic opportunities given the demographic of transgender 

athletes. As mentioned in the court below, only two transgender athletes have competed in 

women’s athletics in the state of North Greene. R. at 14. On top of that, transgender people 

constitute less than 1% of the adult population in the state. R. at 14. Even if the number of 

transgender women who compete in women’s athletics increases, they will make up a miniscule 

percentage of the women’s athletic community. The respondent may claim that regardless of 

number, transgender females should be excluded from women’s athletics because they will 

dominate in every sport in which they compete. However, new medical evidence calls that 

assumption into doubt.   

Recent studies suggest that hormone treatments will significantly reduce—if not 

eliminate—any competitive advantage that transgender women have over cisgender women. Erin 

E. Buzuvis, Transgender Student-Athletes and Sex-Segregated Sport: Developing Policies of 

Inclusion for Intercollegiate and Interscholastic Athletics, 21 Seton Hall J. Sports & Ent. L. 1, 39 

(2011). A single year of hormone treatments will result in transitioned transgender women 

having comparable levels of testosterone and estrogen and similar amounts of body fat and 
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muscle mass to cisgender women. Id. at 39. Since these are the biggest factors in the difference 

in athletic performance between men and women, transitioned transgender women should not 

have a clear physiological advantage over cisgender women. Id. at 38–39. Further, while 

hormone treatment does not usually lead to a decrease in height, differences in height do not 

translate into an athletic performance advantage such as speed, strength, or aerobic capacity. Id. 

at 39. Given these findings, prohibiting transgender women from competing in women’s athletics 

is unnecessary to preserve a balanced playing field for cisgender women.   

An even greater indication of the feasibility of allowing transgender women to compete 

in women’s athletics is that notable sporting bodies already allow it. See Michael J. Lenzi, The 

Trans Athlete Dilemma: A Constitutional Analysis of High School Transgender Student-Athlete 

Policies, 67 Am. U. L. Rev. 841, 857 (2018). The NCAA allows transgender women to compete 

on women’s teams if they have completed one calendar year of testosterone suppression 

treatment. Id. at 859. The International Olympic Committee (IOC) allows transgender women to 

compete in the female category if they declare their gender identity is female and can 

demonstrate that they have a total testosterone level below a certain limit (10nmol/L) at least 

twelve months before competition and maintain that level throughout their period of 

eligibility. Id. at 858. Additionally, many states allow high school athletes to compete as their 

identified gender without hormone treatment or surgery. Id. at 861. While many people have 

criticized these inclusionary policies for placing cisgender women at a huge disadvantage, the 

relatively small number of transgender female champions indicates that these fears may be 

unwarranted. See Gillian R. Brassil&Jeré Longman, Who Should Compete in Women’s Sports? 

There Are ‘Two Almost Irreconcilable Positions’, N.Y. Times, (Aug. 19, 2020), 

https://www.nytimes.com/2020/08/18/sports/transgender-athletes-womens-sports-idaho.html. 
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For example, despite allowing transgender women to compete according to their gender identity 

since 2011, CeCé Telfer became just the first transgender woman to become an NCAA 

champion in a track and field event last year. Id. If sporting bodies such as the NCAA have 

maintained a high level of competition in women’s athletics while allowing transgender women 

to compete for almost a decade, the NGHSAA cannot justify continuing to entirely prohibit 

transgender women from competing against cisgender women.  

3. The policy is not substantially related to an important government interest because 
excluding transgender women from competing according to their gender identity 
reduces opportunities for women athletes.  

Generally, discriminatory policies should be struck down when a plausible connection to 

a state interest is outweighed by the complete exclusion of a particular group. SeeVirginia, 518 

U.S. at 534. In Virginia, this Court held that the Virginia Military Academy’s (VMI) categorical 

male-only admissions system was not substantially related to the government interest in 

producing premier “citizen soldiers.” Id. at 545–46. While VMI defended its policy by citing 

benefits related to single-sex education and the unsuitability of women to the academy’s 

adversative educational approach, the Court concluded that the exclusion of women would not 

further the school’s mission. Id. at 535, 542, 546. Instead, the Court criticized the policy as 

misguided and suggested that women could distinguish themselves at VMI. Id. at 544–45. Given 

that the NGHSAA has also adopted a categorical exclusion, the NGHSAA needs to show more 

than hypothetical benefits to convince this Court that the policy furthers an important 

government interest.   

In invidiously discriminating against transgender women, North Greene actually works 

against the important state interest in preserving opportunities for women athletes.While states 

have “. . . broad power when it comes to making classifications, [they] may not draw a line 

which constitutes an invidious discrimination against a particular class.” Levy v. Louisiana, 391 
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U.S. 68, 71 (1968). A policy is invidious if there is no rational reason behind it. Id. The 

NGHSAA’s policy is an invidious discrimination because it prohibits transgender women from 

competing in women’s athletics but does not prevent transgender men from competing in men’s 

athletics. R. at 5. The respondents may advance a number of reasons why this policy is 

substantially related to the goal of protecting opportunities for women athletes such as reducing 

the participation and success of cisgender women in sports. None of these reasons justify the 

total exclusion of transgender women from women’s athletics.  

First, by excluding transgender women from competing according to their gender 

identity, the NGHSAA is not promoting equality of athletic opportunity between the sexes—it’s 

fighting against it. Policies that relegate the status of one group due to an immutable 

characteristic such as gender identity constitutes invidious discrimination. See Frontiero v. 

Richardson, 411 U.S. 677, 686–87 (1973) (holding that a statute that automatically provided 

military benefits to male servicemembers who claimed wives as “dependents” but required 

female servicemembers to prove that their husbands were “dependents” to receive the same 

benefits invidiously discriminated against women).   

The existence of biological differences between the sexes also does not justify the 

exclusion of transgender women from competing in women’s athletics. The court below 

mentions “average physiological differences” between the sexes as a reason why transgender 

women should not be allowed to compete with cisgender women. R. at 9. However, as explained 

earlier, transgender women can receive treatment to nullify physiological advantages that 

transgender women may have from being born as biological males. Buzuvis, at 39. 

Lastly, the policy at issue is sexist and transphobic. North Greene’s transgender women 

have two unsatisfactory choices: deny their gender identity by competing in men’s athletics or 
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give up athletic pursuits. R. at 5. These options delegitimize transgender status and openly 

discriminate based on gender. To start, the policy refuses to recognize that transgender women 

are women. Additionally, by allowing transgender men to compete as either gender, the 

NGHSAA demonstrates that it is more concerned with gender stereotypes than providing equal 

opportunities for all transgender athletes. R. at 5. While the NGHSAA is content with their 

incrementally progressive regulations, accommodation for half of the transgender population is 

not justice. Since the policy denies only transgender women the ability to compete in athletics 

according to their gender identity, it violates the Equal Protection Clause of the Fourteenth 

Amendment.   

II. A STATE HIGH SCHOOL ATHLETIC ASSOCIATION’S POLICY, WHICH 
PROHIBITS TRANSGENDER FEMALE STUDENTS FROM COMPETING ON 
FEMALE ATHLETIC TEAMS, VIOLATES THE DUE PROCESS CLAUSE 
BECAUSE GENDER EXPRESSION IS A FUNDAMENTAL LIBERTY INTEREST 
AND THE NGHSAA’S INFRIGEMENT ON THAT LIBERTY INTEREST IS NOT 
FOR A LEGALLY PROTECTABLE REASON.  

Under the Due Process clause of the Fourteenth Amendment, no State shall “deprive any 

person of life, liberty, or property, without due process of law.” U.S. CONST. amend. XIV.In 

Bolling v. Sharpe, the Supreme Court explained that “the concepts of equal protection and due 

process, both stemming from our American ideal of fairness, are not mutually exclusive.”347 

U.S. 497, 499 (1954). To that end, discrimination may be so unjustifiable as to violate due 

process in cases like the one at hand. Id.Ultimately, while due process explicitly protects rights 

that are “so rooted in the traditions and conscience of our people as to be ranked as 

fundamental,” due process also extends to protect rights implicit in concepts of self-identity and 

expression in a modern society. See Michael H. v. Gerald D., 491 U.S. 110, 122 (1989) (plurality 

opinion). 
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Moreover, liberty interests that due process protectsinclude certain personal choices 

central to individual dignity and autonomy, including intimate choices that define personal 

identity and beliefs. Obergefell v. Hodges, 576 U.S. at 645. In short, when a government policy 

threatens a fundamental liberty interest, that policy must be narrowly tailored to serve a 

compelling government interest. Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 202 

(1995).If the government fails to proveits policy meets those requirements, the policyis 

unconstitutional. Id. 

In this case, theFOWA policy states in relevant part that athletic teams shall be 

designated as either males, females, or coed based on biological sex. R. at 5. Additionally, the 

FOWA policy states that female athletic teams shall not be open to biologically male 

participants. R. at 5. Thus, the FOWA policy prohibits transgender females from participating in 

female athletic teams but does not prohibit transgender males from participating on male athletic 

teams. R. at 5. This Court should find that the FOWA policy violates due process because it 

denies transgender students the right to express their gender identity and because it is not 

sufficiently tailored to serve an important government interest.  

A. Gender expression is a fundamental liberty interest because it implicates the right to 
define one’s own concept of existence and social progress reveals an emerging 
awareness ofthe importance of protectinggender expression. 

First, gender expression is itself a liberty interest protected by due process. Indeed, as the 

Supreme Court explained in Planned Parenthood v. Casey, although it is tempting to suppose 

that liberty encompasses no more than those rights guaranteed in the bill of rights, the Court has 

never accepted that view. 505 U.S. 833, 847 (1992).Moreover, “at the heart of liberty is the right 

to define one’s own concept of existence.” Id. at 851. And just as the Court recognizesliberty 

interests in the right to terminate a pregnancy and the right to engage in private homosexual acts, 

the Court should recognize a liberty interest in gender expression. See Id. at 869 (recognizing 
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liberty interests in marriage, procreation, contraception, family relationships, child rearing, and 

education); Lawrence, 539 U.S. 558, 567(2003) (recognizing liberty interest in engaging in 

intimate homosexual conduct).  

Further, the Supreme Court noted in Lawrence v. Texas that “the right to liberty under the 

Due Process Clause gives [people] the full right to engage in their conduct without intervention 

of the government.” 539 U.S. at 578. To that end, “liberty presumes an autonomy of self that 

includes freedom of thought, belief, expression, and certain intimate conduct.” Id. at 562. 

Moreover,social and legal changesmay reveal an emerging awareness that liberty gives 

substantial protection to a certain interest. Id. at 573. For example, social understanding of the 

complexity of gender identity, medical recognition that gender identity is the primary 

determinant of one’s sex, and the law’s recognition that discrimination based on transgender 

status is an unlawful employment practice are all relevant factors. See Jessica A. Clarke, They, 

Them, and Theirs, 132 Harv. L. Rev. 894, 896 (Jan. 2019) (explainingthe transition of gender 

identities from obscurity to prominence in American public life); Christina Richards et al., Non-

binary or Genderqueer Genders, 28 Int’l Rev. Psychiatry95, 97–98 (2016) (highlighting 

expanding recognition of non-binary genders in legal, medical, and psychological systems); 

Bostock, 140 S. Ct. at 1742 (holding that federal law prohibits employment discrimination 

against transgender workers). 

Likewise, the right to participate in athletic teams with members of one’s gender is itself 

an important interest. Indeed, many courts have recognized the importance of high school 

athletics in student success and higher education. For example, in Boyd v. Board of Directors, an 

Arkansas district court stated that participation in high school sports is “vital and indispensable 

to a college scholarship, in essence, a college education.” 612 F. Supp. 86, 93 (E.D. Ark. 1985). 
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The Boyd court went on to state that “the privilege of participating in interscholastic athletics 

must be deemed a property interest protected by the due process clause.” Id.Similarly, in Florida 

High School Activities Ass’n, Inc. v. Bryant, a courtdescribed sports as an important and vital 

part of student life that provides an impetus to general scholastic and social development. 313 

So.2d 57, 57 (Fla. 3d Dist. Ct. App. 1975). The Bryant court also emphasized how sports 

participation results in improvements in grades, attitude, self-confidence, discipline, and 

maturity. Id. 

In short, substantial authority suggests gender expression and the right to participate in 

athletic teams are important rights that should be deemed fundamental. Yet, the school district in 

this case argues that even if those rights are fundamental, they are not violated by the existing 

policy. R. at 12. To that effect, the NGHSAA argues the policy does not ban transgender athletes 

from playing sports, but merely requires transgender athletes to compete in the league with 

members of the opposite gender. R. at 12. Even so, the school district pays no mind to the 

alternative concerns regarding potential harassment clearly implicated by such a policy. Instead, 

the school district focuses on its proposed countervailingsafety and privacy concerns of 

cisgender athletes. R. at 17.  

Ultimately, courts have held that the right to privacy is not absolute and must be weighed 

against competing interests. Doe v. Boyertown Area Sch. Dist., 897 F.3d 518, 528 (3d Cir. 

2018).For example, in Doe, a group of cisgender students challenged a school policy that 

allowed transgender students to use bathrooms and locker rooms consistent with their gender 

identities. Id.at 525. The issue on appeal was whether the policy violated the constitutional right 

of bodily privacy of the cisgender students. Id.Importantly, the Doe court noted that “a case 

involving transgender students using facilities aligned with their gender identities after seeking 
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and receiving approval from trained school counselors and administrators implicates different 

privacy concerns than, for example, a case involving an adult stranger sneaking into a locker 

room to watch a fourteen-year-old girl shower.”Id. at 533.  

Inthe end, the Doe court held that the district court properly declined to issue an 

injunction because the allegations lacked relevant support and would likely fail on the merits. Id. 

at 536.Specifically, the Doe court asserted that the cisgender students offered no authority 

showing the presence of transgender students in locker rooms or bathrooms leads to harassment 

or poses any threat to cisgender students. Id. at 535. Furthermore, the court emphasized that “the 

[students’] real objection is to the presence of transgender students, not to any ‘environment’ 

their presence creates.” Id. at 536. Ultimately, cisgender students have no right to privacy that 

protects against sharing facilities with transgender students. Id. at 532. By contrast, research 

surrounding this issue shows that transgender students are the ones at risk of bullying and 

harassment in locker rooms and bathrooms because of cisgender stereotypes. Id.at 535. 

In sum, although there is no clear history or tradition of express protection for gender 

expression, there is clear indication from the Supreme Court that gender expression constitutes a 

liberty interest.Moreover, there is an emerging awareness among legal and medical fields that 

gender identity is the primary determinant of sex.Notably, there is no authority lending credence 

to arguments that gender expression poses any threat to existing privacy rights of cisgender 

students. Thus, a liberty interest in gender expression is not only clearly indicated by the nation’s 

progress but is vital to matching evolving standards of self-identification.For the foregoing 

reasons, the petitioner requests that this Court find the FOWA policy infringes on Ms. Powell’s 

fundamental liberty interest in gender expression. 
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B. A policy allowing a student to identify as transgender but barring that student from 
competing in accordance with their identity deprives that student of the right to 
express their identity. 

Alawdiscriminates based on transgender status when it permits cisgender athletes to 

compete on athletic teams consistent with their gender identity butprohibits transgender athletes 

from competing on athletic teams consistent with their gender identity. Hecox v. Little, No. 1:20-

cv-00184-DCN, 2020 U.S. Dist. LEXIS 149442 at *77, *78 (D. Idaho Aug. 17, 2020). In Hecox, 

transgender women challenged the validity of an Idaho law precluding transgender female 

athletes from participating in female sports. Id. at *5. The issue in Hecoxwas whether the 

plaintiffs met the criteria for enjoining enforcement of the Idaho law until a trial on the merits 

could be held. Id. at *7. Without formally deciding whether the law was unconstitutional, the 

district court issued a preliminary injunction based on the likelihood of success on the merits. Id. 

at *77. Thus, although most courts are yet to rule on this issue, futurecourts should find that a 

policy that bars transgender students from competing in sports in accordance with their gender 

identity deprives transgender students of the right to express their fundamental liberty interest in 

gender expression. 

Indeed, as the Supreme Court made clear in Obergefell, “[t]he Constitution promises 

liberty to all within its reach, a liberty that includes certain specific rights that allow persons, 

within a lawful realm, to define and express their identity.” Obergefell, 576 U.S. at 651–62. And 

the liberty interest in defining and expressing personal identity clearly encompasses gender 

identity. As such, people have the full right under the Due Process clause to engage in gender 

identity and expression without government intervention. Id.; see also Lawrence, 539 U.S. at 

578. The FOWA policy allows students like Taylor to identify as transgender, which is an 

intimate and personal choice, only to deprive students like Taylor of the ability to express that 

identity by participating in team sports. R. at 5. This intrudes on the “full right” recognized in 
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Obergefell to engage in conduct that others in a student’s identified gender can participate in. To 

that end, the policy deprives students like Taylor of the right to fully express their identity and is 

therefore unconstitutional under existing Supreme Court precedent.  

Further, only four states—Alabama, Kentucky, North Carolina, and Texas—still restrict 

participation in sports based on the gender listed on athletes’ birth certificates.See Ray D. Hacke, 

Article: “Girls will be Boys, and Boys will be Girls”: The Emergence of the Transgender Athlete 

and a Defensive Game Plan for High Schools that want to Keep their Playing Fields Level—For 

Athletes of Both Genders, 18 Tex. Rev. Ent. & Sports L. 131, 134 (2018). Indeed, twelve states 

have no policy concerning transgender athletes at all. Id.at 132. And twenty states deal with 

transgender athletes on a case-by-case basis. Id.In short, a significant majority of states believe a 

policy categorically banning transgender females from participating in female sports 

unnecessarily invades their rights to gender expression. Id. 

Several major sport organizations have formalized policies addressing the inclusion of 

transgender athletes in sex-segregated sports. See Buzuvis, at 21. For instance, the International 

Olympic Committee allows participation by transsexual athletes in a manner consistent with their 

newly assigned sex once they undergo sex reassignment surgery and, in some cases, hormonal 

treatment. Id. And the National Collegiate Athletic Association provided a position statement 

that it does not prohibit transgender athletes from competing at the collegiate level. Id. at 23. 

Indeed, the NCAA does not require sex reassignment surgery for transgender athletes. Id. 

Some states, like Washington, have gone even further. Id. at 24–25. For example, the 

Washington Interscholastic Athletic Association allows students to participate in sports “in a 

manner that is consistent with their gender identity, irrespective of the gender listed on a 

student’s records.” Id.Likewise, the Maine Human Rights Commission published draft 
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guidanceallowingtransgender athletes to “compete in the sex category that matches their gender 

identity, and to use locker rooms and facilities consistent with their gender identity as well.” Id. 

at 27. In short, most institutions that have addressed the issue of transgender athletes have 

attempted to preserve the right to gender expression. Policies like the FOWA policy are rare, for 

the obvious reason that they fully deprive transgender students of the right to express their 

gender identities.  

In the end, the FOWA policy forces transgender students to choose between living 

according to their gender identities and facing discrimination or living with the discomfort and 

anxiety of conforming to their biological sex. See Jessica Rosen, Note: All-American 

Discrimination: North Carolina and Transgender Student-Athletes, 36 Cardozo Arts & Ent LJ 

861, 887 (2018). Moreover, it permits transgender students who identify as transgender to 

compete only in accordance with their biological sex while prohibiting them from competing in 

accordance with their identified sex.On its face, the FOWA policy deprives transgender students 

of their liberty interest in the intimate decision to define and live in accordance with their gender 

identity. And although the school district suggests physiological differences support its 

categorical bar on transgender women’s participation in women’s sports, those differences do not 

overcome the inescapable conclusion that the policy discriminates based on transgender status.  

C. A policy that fails to account for anything other than the status of being transgender 
fails heightened scrutiny because mere desire to exclude transgender students from 
single-sex spaces is not a legally protectable interest. 

Next, because the Court should determine that gender expression is a liberty interest 

protected by due process, the FOWA policy should be subjected to strict scrutiny analysis. 

Hecox, 2020 U.S. Dist. LEXIS 149442,at *72. Under strict scrutiny, the school district must 

show its policy is the least restrictive means to serve a compelling purpose. Id. (citing San 
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Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 16–17 (1973)). In this case, the FOWA 

policy fails strict scrutiny on both elements.  

First, the school district failed to offer any compelling purpose for its decision to prohibit 

transgender athletes from participating in sports teams according to their gender identities. In 

fact, until one year ago, the school district took the opposite position and allowed transgender 

students equal opportunities to participate in athletic programs consistent with their gender 

identity, and the reason for that policy, helping students treat gender dysphoria,was compelling. 

R. at 4. By contrast, the FOWA policy, designed to protect biological females over transgender 

females in team sports, is not compelling.  

Second, the FOWA policy is not the least restrictive means of achieving the school 

district’s stated goals. Indeed, under the FOWA policy, a transgender female is prohibited from 

trying out for a female athletic team, without any consideration given to her physiological 

capabilities. R. at 6. Yet the school district posits that the FOWA policy avoids competitive 

disadvantages that would flow from allowing biological males to compete against women, which 

would erode the gains toward equal opportunity of female athletes. R. at 8–9.To that effect, the 

school employed the FOWA policy to categorically exclude transgender women, thus 

eliminating their opportunity to participate in school sports. Hecox, 2020 U.S. Dist. LEXIS 

149442,at *82. Without a doubt, this is not the least restrictive means of achieving the goal of 

protecting biological women. 

Further, the school district points to no evidence suggesting transgender women who 

suppress their testosterone have significant physiological advantages over cisgender women. The 

record states that Taylor was transitioning, which fortransgender women generally involves 

taking testosterone blockers and estrogen. See Ray D. Hacke, Article: “Girls will be Boys, and 
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Boys will be Girls”: The Emergence of the Transgender Athlete and a Defensive Game Plan for 

High Schools that want to Keep their Playing Fields Level – For Athletes of Both Genders, 18 

Tex. Rev. Ent. & Sports L. 131, 133 (2018). Notably,many states have adopted policies 

expressly permitting transgender female athletes who undergo gender transition hormone 

treatment to participate on female sports teams. Id.This is because any biological advantages in 

terms of muscle mass, bone structure, and testosterone levels are diminished by hormone 

treatments. Id.Thus, one example of a less restrictive means is to allow transgender females to 

compete on female sports teams if they submit to testing of their hormone levels or can show 

proof of hormone treatments. Because there are less restrictive means than the FOWA policy, it 

must fail under strict scrutiny analysis.  

But even if the Court does not apply strict scrutiny in this case, the FOWA policy is 

unconstitutional under the slightly less stringent standard of heightened scrutiny because it 

discriminates based on both transgender status and sex. Virginia, 518 U.S. at533. In effect, the 

purpose of heightened scrutiny is to ensure quasi-suspect classifications such as sex do not 

perpetuate unfounded stereotypes or second-class treatment. Id. at 533. And the Supreme Court 

made clear in its recent Bostock decision that discrimination based on transgender status 

inherently involves discrimination based on sex. Bostock, 140 S. Ct. at 1742. Thus, the FOWA 

policy discriminates based on sex, a quasi-suspect classification, and is subject to at least 

heightened scrutiny. Id. 

To withstand heightened scrutiny, a classification must serve important governmental 

objectives and must be substantially related to achievement of those objectives. Hecox, 2020 

U.S. Dist. LEXIS 149442,at *74–*75. Several facts can be considered while performing 

heightened scrutiny analysis. Id. at *78. For example, these may include justifications for the 
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classification, actual purposes of the classification, and whether the proffered justifications 

overcome the injury and indignity inflicted on those harmed by the classification. Id.Importantly, 

courts need not accept hypothetical, post hoc justifications. Id.Courts should examine the actual 

purposes and carefully consider the resulting inequality to ensure that our most fundamental 

institutions neither send nor reinforce messages of stigma or second-class status. Id. at *79.   

In effect, the given justification for the FOWA policy is that of “preserve for biologically 

female athletes the significant gains made over the past several decades to afford them greater 

opportunities to compete on an even playing field with men.” R. at 5. As an initial matter, this 

justification presumes that transgender females are, in effect and in fact, men. And the policy is 

specifically designed to protect biologically female athletes, indicating a disparate treatment of 

cisgender and transgender females. At its core, the justification suggests the important 

government objective is to protect the equality of athletic opportunities for biological females. 

Yet the school district does not offer any persuasive evidence that transgender inclusion will 

hinder athletic opportunities for biological females. Indeed, the record makes clear that no 

athletic opportunities were hindered. Instead, the FOWA policy was promulgated in response to 

one student’s fear that she would be recruited only by smaller, less competitive schools if Taylor 

were permitted to continue competing. R. at 5.  

Next, the Court should consider the indignity the FOWA policy inflicts on transgender 

students. For example, Taylor has always been an excellent swimmer, and she has been 

transitioning for years. R. at 4. Ultimately, the original school policy that allowed Taylor to 

compete on the women’s swim team gave Taylor an opportunity to engage in sports and increase 

her opportunities for a future career in an environment of individuals with whom she shares her 

gender identity. By contrast, when the school enacted the FOWA policy, it sent a clear message 
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to Taylor that her comfort and success is secondary to the comfort and success of cisgender 

students. However, this sort of second-class treatment is precisely what heightened scrutiny is 

designed to protect against. See Virginia, 518 U.S. at 533.  

In short, even if protecting the opportunities of biological females from infringement by 

transgender females is deemed an important governmental objective, the policy is not 

substantially related to that goal. For example, the policy does not account for actual 

physiological differences between biological and transgender women and provides no measures 

for measuring such physiological capabilities. R. at 5. Moreover, the policy excludes transgender 

females from participating in female sports but contains no comparable provision for transgender 

men. So, a transgender male would be permitted to perform on either male or female sports 

teams, without regard for the physiological differences that student might possess. For this 

reason, the policy does not substantially relate to protecting cisgender athletes against the 

physiological advantages possessed by transgender athletes. Therefore, this Court should reverse 

the decision of the lower courts and find that the FOWA policy is unconstitutional and violates 

the Due Process Clause.   
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CONCLUSION 

For the foregoing reasons, Petitioner respectfully requests that this Court reverse the 

decision of the Court of Appeals for the Fourteenth Circuit and enter a permanent injunction 

against enforcement of the NGHSAA’s policy. In sum, this Court should find that the policy, as 

written and as applied, violates both the Equal Protection and Due Process clauses and is 

therefore unconstitutional.  
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