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QUESTIONS PRESENTED 

1. A state policy violates the Equal Protection Clause of the Fourteenth Amendment when 

the policy draws quasi-suspect-class-based distinctions without a substantial relationship 

to an important governmental objective. The North Greene Athletic Association’s Fair 

Opportunity for Women Athletes policy bans all transgender women from women’s sports 

to provide fair opportunities for women athletes. Does the Policy violate the Equal 

Protection Clause? 

2. A state policy violates the Due Process Clause of the Fourteenth Amendment when the 

policy arbitrarily infringes on individual liberty. Despite more carefully crafted policies 

from athletic associations across the country, the North Greene Athletic Association’s Fair 

Opportunity for Women Athletes policy bans all transgender women from playing 

women’s sports, forcing these students to disclose their transgender status to participate in 

high school athletics. Does the Policy violate the Due Process Clause? 
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OPINIONS BELOW 

The opinion of the United States Court of Appeals for the Fourteenth Circuit is reproduced 

in the Record on pages 2-18. The opinion of the United States District Court for the Eastern District 

of North Greene is unpublished but reported at 2020 WL 12345 (E.D.N.G. 2020). 

CONSTITUTIONAL PROVISIONS INVOLVED 

“All persons born or naturalized in the United States, and subject to the jurisdiction thereof, 

are citizens of the United States and of the state wherein they reside. No state shall make or enforce 

any law which shall abridge the privileges or immunities of citizens of the United States; nor shall 

any state deprive any person of life, liberty, or property, without due process of law; nor deny to 

any person within its jurisdiction the equal protection of the laws.” U.S. Const. amend. XIV, § 1. 

STATEMENT OF THE CASE 

For as long as she can remember, Petitioner Taylor Powell has known two things: She is a 

woman, and she was born to swim. R. at 4. Throughout her childhood Ms. Powell excelled at 

swimming. R. at 4. She joined the North Greene High School women’s swim team, competed in 

the butterfly and backstroke events, and even qualified for the state championships. R. at 3-5.  

But at the start of her senior year, the North Greene High School Athletic Association 

adopted the Fair Opportunity for Women Athletes policy that forced Ms. Powell to quit swimming 

on the women’s swim team for one reason: Ms. Powell is transgender.1 R. at 4-6. The Policy 

 

1 For transgender people, their “gender identity does not align with the sex that person was 
determined to have at birth.” Doe ex rel. Doe v. Boyertown Area Sch. Dist., 897 F.3d 518, 522 (3d 
Cir. 2018). Conversely, a person is referred to as “cisgender” if the person “identifies with the sex 
that person was determined to have at birth.” Id. Sex is “the ‘anatomical and physiological 
processes that lead to or denote male or female.’” Typically, sex is determined at birth based on 
the appearance of external genitalia.” Id. As a “broader social construct,” gender includes society’s 
definition of “what male and female is within a certain cultural context.” Id. Gender identity is an 
individual’s “deep-core sense of self as being a particular gender.” Id. 
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prevents students who are biologically male from playing women’s sports. R. at 5. But for Ms. 

Powell, she is a woman. R. at 4. 

1. Ms. Powell’s Gender Dysphoria Diagnosis 

After consulting multiple therapists when she was younger, Ms. Powell was diagnosed 

with gender dysphoria. R. at 4. To be diagnosed with gender dysphoria, a transgender individual 

must “experience persistent and clinically significant distress caused by the incongruence between 

their gender identity and the sex assigned to them at birth.” R. at 4. Following the consensus 

medical and scientific treatment for gender dysphoria, Ms. Powell began to socially transition and 

live as a woman in accordance with her gender identity. R. at 4. After years of crippling anxiety 

and pain, Ms. Powell was finally living her “happiest moments.” R. at 4. 

2. Ms. Powell’s Success on the Women’s Swim Team 

 Between Ms. Powell’s sophomore and junior years at North Greene High School, 

administrators started allowing transgender students to join sports teams based on their gender 

identity rather than their biological sex. R. at 4. Ms. Powell approached her principal about 

competing on the women’s swim team. R. at 4. She provided the principal with information from 

the National Association for Transgender Athletes showing the benefits of gender-affirming 

athletic policies. R. at 4. Committed to equality for transgender and cisgender student-athletes, Ms. 

Powell’s principal allowed her to try out for the women’s swim team in the fall of 2019. R. at 4. 

 Ms. Powell not only made the team, she excelled. R. at 4. In the final meet of the season, 

Ms. Powell took first place over one of her cisgender teammates. R. at 5. After years of swimming, 

she qualified for the state championship. R. at 4-5. 
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3. The Athletic Association’s Policy for the Exclusion of Transgender Women 

 Not everyone was excited about Ms. Powell’s success. R. at 4. After only one season with 

Ms. Powell on the team, some of Ms. Powell’s cisgender teammates, as well as their parents, 

complained to the North Greene Athletic Association. R. at 5. They feared allowing transgender 

women like Ms. Powell to join women’s sports teams would take away opportunities for female 

athletes. R. at 5. 

 Moved by the biologically female athletes’ concerns and Ms. Powell’s recent success over 

a cisgender teammate, the Athletic Association adopted its Fair Opportunity for Women Athletes 

policy in March 2020. R. at 5. Premised on the “inherent, physiological differences between males 

and females [that] result in different athletic capabilities,” the Athletic Association concluded 

“allow[ing] biological males to compete against women would put women at an unfair competitive 

disadvantage.” R. at 5. To give biologically female students continued athletic opportunities equal 

to men—opportunities “to demonstrate their skill, strength, and athletic abilities . . . [and] obtain 

recognition and accolades, college scholarships, and . . . numerous other long-term benefits”—the 

Policy made two changes. R. at 9. The new Policy required: 

 (1) Interscholastic and intramural club athletic teams or sports that are sponsored 
by a public primary or secondary school or institution whose students or teams 
compete in the North Greene High School Athletic Association shall be “expressly 
designated as (1) of the following based on biological sex: (a) Males, men, or boys; 
(b) Females, women, or girls; or (c) Coed or mixed.” 

 
(2) Athletic teams or sports designated for females, women, or girls shall not be 
open to students who are biologically male. 
 

R. at 5. The Policy did not include similar limitations on students—cisgender or transgender—

who wanted to play on men’s teams. R. at 5. 

 Ms. Powell spoke with her principal and swim coach, but their hands were tied. R. at 6. 

The Athletic Association’s Policy governed North Greene High School. R. at 6. Despite Ms. 
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Powell’s happiness and success as a woman student-athlete, the Policy took away her opportunity 

to excel on a team that aligned with her gender identity. R. at 4-6. Instead, the Policy forced her to 

either quit the sport she loved or play on a team with men in spite of her gender dysphoria 

treatment. R. at 4-6. 

4. The Proceedings Below 

Ms. Powell challenged the new policy. R. at 6. She brought this action under the Equal 

Protection Clause and Due Process Clause of the Fourteenth Amendment of the United States 

Constitution. R. at 6. Ms. Powell filed her complaint against the North Greene High School 

Athletic Association in the United States District Court for the Eastern District of North Greene 

on March 15, 2020. R. at 6. The complaint sought declaratory and injunctive relief. R. at 6. 

The district court agreed with Ms. Powell and concluded the Policy is unconstitutional. R. 

at 6. On expedited hearing, the district court entered a preliminary injunction against enforcement 

of the Policy, granted Ms. Powell’s summary judgment motion, and denied Defendant Athletic 

Association’s motion to dismiss. R. at 6. The district court found in favor of Ms. Powell and 

entered a permanent injunction on June 1, 2020. R. at 6. 

The Athletic Association appealed to the Court of Appeals for the Fourteenth Circuit. R. at 

6. The Court of Appeals reversed the district court’s ruling, concluding the Policy satisfied rational 

basis review. R. at 11-12. 

SUMMARY OF THE ARGUMENT 

The Court should reverse the Court of Appeals for the Fourteenth Circuit because the North 

Greene Athletic Association’s Fair Opportunity for Women Athletes policy violates the Equal 

Protection and Due Process Clauses of the Fourteenth Amendment. 
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The Fair Opportunity for Women Athletes policy (the “Policy”) fails to give all women a 

fair opportunity. Instead, the Policy singles out transgender women and bans them from women’s 

sports. The Fourteenth Amendment requires the North Greene Athletic Association (the “Athletic 

Association”) to justify its Policy. The Athletic Association, however, cannot meet its burden 

under any standard of review. 

First, the Policy fails intermediate scrutiny under the Equal Protection Clause. The Policy 

draws quasi-suspect-class-based distinctions that are not substantially related to an important 

governmental objective. Because transgender status is determined by whether one’s gender 

identity corresponds with one’s biological sex, a policy that discriminates based on transgender 

status is sex-based. Sex-based distinctions require intermediate scrutiny to prevent the government 

from perpetuating sex stereotypes. Similarly, transgender individuals are a quasi-suspect class 

triggering intermediate scrutiny. Transgender individuals (1) are heavily discriminated against, (2) 

their transgender status does not affect their ability to perform or contribute to society, (3) being 

transgender is not a choice, and (4) transgender individuals are a minority. Reviewing these 

criteria, nine federal courts have concluded transgender individuals are a quasi-suspect class.  

The Athletic Association, however, offers no exceedingly persuasive justification for its 

ban on transgender women in women’s sports. Instead, the Athletic Association justifies its Policy 

by relying on broad overgeneralizations about the physiological differences between male and 

female athletes, one transgender woman’s success in one season of one sport, and cisgender 

women athletes’ unfounded fears. Unlike elite athletic associations, the Policy also fails to address 

the only accurate proxy for physiological competitive advantages between male and female 

athletes: circulating testosterone levels. Thus, rather than preventing female athletes from facing 

competitive disadvantages, the Policy invites them. By allowing transgender men—biologically 
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female students who identify as men and may be receiving testosterone treatments—to play on 

women’s teams, the Policy fails to level the playing field for female athletes. The Policy also 

furthers historical discrimination by treating transgender women—a subset of all women—

differently than cisgender women. Consequently, the Policy cannot survive intermediate scrutiny. 

Second, the Policy also fails rational basis review under the Equal Protection Clause 

because of its unjustifiable animus towards transgender women. Cisgender students’ animus 

toward Ms. Powell and her athletic abilities form the basis for the Athletic Association’s Policy. 

Additionally, the risk of real and substantial harm to transgender women diminishes the Policy’s 

legitimacy. Thus, the Policy fails even rational basis review.  

Third, the Policy fails strict scrutiny under the Due Process Clause. State policies infringing 

on fundamental liberty interests must be narrowly tailored to serve a compelling state interest. The 

Policy infringes on two components of individual autonomy that the Due Process Clause protects 

as fundamental liberty interests: (1) informational and decisional privacy and (2) the right to define 

and express one’s own identity. The Policy bans transgender women from playing on a sports team 

that aligns with their gender identity. Instead, they must choose: forgo high school athletics or 

disclose their transgender status to their teammates and community by playing on the men’s team. 

A person’s transgender status is one of the most intimate details about her personal life. The choice 

to tell others she is transgender is the hers and hers alone to make. But the Policy would require a 

student like Ms. Powell to show up to a men’s swim meet in her one-piece women’s swimsuit and 

risk the humiliation and harassment that come from being a transgender student. Requiring 

transgender women to play on men’s teams also prevents these women from receiving the medical 

benefits of living their lives consistent with their internal sense of self.  
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To justify its infringement on fundamental liberty interests, the Athletic Association must 

show it narrowly tailored its Policy to serve a compelling state interest. The Athletic Association 

can offer no explanation, however, for how an outright ban on transgender women from every 

interscholastic and intramural women’s sport in primary and secondary schools is narrowly 

tailored. The Policy ignores more carefully crafted regulations from the NCAA and International 

Olympic Committee, as well as almost every other state in the country. The sheer breadth of the 

Policy’s scope defeats the Athletic Association’s arguments. Accordingly, the Policy cannot 

survive strict scrutiny. 

Finally, the animus for a traditionally disfavored group at the heart of the Athletic 

Association’s Policy constitutes arbitrary and oppressive government action. Thus, the Policy fails 

even rational basis review under the Due Process Clause. 

To achieve fairness for women, the Athletic Association’s Policy takes opportunities away 

from women and fails under any standard of review. Therefore, the Court should reverse the 

decision of the Court of Appeals for the Fourteenth Circuit.  

ARGUMENT 

When state policies turn personal opposition into enacted regulations, they “put the 

imprimatur of the State itself on an exclusion that soon demeans or stigmatizes those whose own 

liberty is then denied.” Obergefell v. Hodges, 576 U.S. 644, 672 (2015). Transgender women in 

North Greene seek to play high school sports on teams that align with their gender identity. See R. 

at 4. Instead of supporting students who are navigating the physical and psychological distress of 

gender dysphoria, R. at 4, the Athletic Association enacted its Policy to exclude transgender 

women from women’s sports, see R. at 5. 
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The Athletic Association’s Policy draws arbitrary distinctions without sufficient 

justification, resulting in different groups of women being treated differently in violation of the 

Equal Protection Clause of the Fourteenth Amendment. Similarly, the Policy arbitrarily infringes 

on transgender women’s individual autonomy in violation of the Due Process Clause of the 

Fourteenth Amendment. Therefore, the Court should reverse the judgment of the Court of Appeals 

for the Fourteenth Circuit. 

I. The Athletic Association’s Policy Violates the Equal Protection Clause of the 
Fourteenth Amendment Because It Is Quasi-Suspect-Class-Based Discrimination 
That Is Not Substantially Related to an Important Governmental Objective. 

The Athletic Association’s Policy violates the Equal Protection Clause by excluding 

transgender women from women’s sports. Because the Policy draws quasi-suspect-class-based 

distinctions, it must be reviewed under intermediate scrutiny. The Policy is unrelated to the 

Athletic Association’s objective of creating an equal playing field in sports because it relies on 

overbroad generalization and ignores scientific evidence about the physiological differences 

between male and female athletes. The Policy also furthers historical discrimination against 

women by excluding a subset of women—transgender women—from women’s sports. 

Furthermore, the Policy reflects unjustifiable animus towards transgender women and fails even 

rational basis review.  

 In finding the Policy does not violate the Equal Protection Clause, the Court of Appeals for 

the Fourteenth Circuit erred in two ways. First, the Court of Appeals incorrectly concluded that 

the Policy does not trigger intermediate scrutiny. Second, the Court of Appeals incorrectly 

concluded the Policy is reasonably related to an important governmental objective. Thus, the Court 

should reverse the judgment below. 
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A. The Policy fails under intermediate scrutiny because it draws quasi-suspect-class-
based distinctions that are not substantially related to an important governmental 
objective. 

 
The Equal Protection Clause requires intermediate scrutiny when a state policy implicates 

a sex-classification, gender stereotype, or adverse treatment towards another quasi-suspect class. 

Grimm v. Gloucester Cnty. Sch. Bd., No. 19-1952, 2020 WL 5034430, at *13-14 (4th Cir. Aug. 

26, 2020) (applying intermediate scrutiny review because of a per se sex classification, gender 

stereotyping, and adverse treatment towards a quasi-suspect class); see also United States v. 

Virginia, 518 U.S. 515, 570 (1996) (Scalia, J., dissenting). To survive intermediate scrutiny, a 

policy must have an “exceedingly persuasive justification” and be substantially related to an 

important governmental objective. Virginia, 518 U.S. at 533-34. The burden rests on the State, and 

its justification must be genuine, not hypothesized. Id. (“[The state’s justification] must not rely 

on overbroad generalizations about the different talents, capacities, or preferences of males and 

females.”).  

Here, the Policy draws sex-based distinctions and discriminates against a quasi-suspect 

class, triggering intermediate scrutiny. The Policy fails intermediate scrutiny because it is not 

substantially related to the governmental objective of maintaining an equal playing field in 

women’s athletics or promoting opportunities for women generally. 

1. Intermediate scrutiny is required because the Policy draws sex-based distinctions 
and transgender individuals are a quasi-suspect class. 

 
The Athletic Association’s Policy must be reviewed under intermediate scrutiny because 

it discriminates on the basis of sex and transgender status, which both constitute a quasi-suspect 

class. In an equal protection claim, the basis of the distinction between the classes of persons 

denotes which level of scrutiny applies. Grimm, 2020 WL 5034430, at *13. Distinctions based on 

sex require intermediate scrutiny review. City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 
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441 (1985). Policies drawing distinctions based on transgender status “rest[] on sex-based 

classifications . . . .” Grimm, 2020 WL 5034430, at *13. Additionally, transgender individuals are 

a quasi-suspect class. Id. Thus, the Athletic Association’s Policy must survive intermediate 

scrutiny. See id. 

i. Distinctions based on transgender status are based on biological sex and sex 
stereotypes. 

 
 A policy that draws distinctions based on transgender status is sex-based discrimination 

and therefore requires intermediate scrutiny. Because transgender status is determined by whether 

a person’s gender identity corresponds with her biological sex, a policy that draws distinctions 

based on transgender status is sex-based.  

“[Biological sex] frequently bears no relation to the ability to perform or contribute to 

society.” Cleburne, 473 U.S. at 441 (quoting Frontiero v. Richardson, 411 U.S. 677, 686 (1973) 

(plurality opinion)). Instead, sex classifications have been historically used to exclude women from 

certain aspects of society. See Virginia, 518 U.S. at 570 (Scalia, J., dissenting) (“[I]t is well settled 

. . . that we evaluate a statutory classification based on sex under a standard that lies ‘[b]etween 

th[e] extremes of rational basis review and strict scrutiny’” because sex is not as suspect as race, 

but it has still been used to historically discriminate (citing Clark v. Jeter, 486 U.S. 456, 461 (1988) 

(emphasis added)). Thus, intermediate scrutiny applies. See id. at 533-34 (majority opinion). Only 

when the government provides an “exceedingly persuasive justification” for a sex-based 

classification can a policy survive intermediate scrutiny. Id. (finding that merely because some 

women would not be able to handle the physical training at Virginia Military Institute did not 

justify excluding all women from the program). Intermediate scrutiny prevents the government 

from using sex-based classifications to perpetuate “unfounded stereotypes or second-class 

treatment.” Hecox v. Little, No 1:20-cv-00184-DCN, 2020 WL 4760138, at *26 (D. Idaho Aug. 
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17, 2020) (quoting Latta v. Otter, 19 F. Supp. 3d 1054, 1073 (D. Idaho 2014), aff’d, 771 F.3d 456 

(9th Cir. 2014)), appeal docketed, No. 20-35815 (9th Cir. Sept. 17, 2020). 

A policy that allows cisgender athletes to compete on athletic teams consistent with their 

gender identity, but not transgender women athletes, cannot “overcome the inescapable conclusion 

that the [policy] discriminates on the basis of transgender status.” See Hecox, 2020 WL 4760138, 

at *26-27 (holding that intermediate scrutiny review is appropriate when examining a policy that 

bans transgender women from competing on women's athletic teams); see also Grimm, 2020 WL 

5034430, at *14 (“[W]hen a ‘School District decides which bathroom a student may use based 

upon the sex listed on the student’s birth certificate,’ the policy necessarily rests on a sex 

classification.” (quoting Whitaker by Whitaker v. Kenosha Unified Sch. Dist. No. 1 Bd. of Educ., 

858 F.3d 1034, 1051 (7th Cir. 2017)); Adams ex rel. Kasper v. Sch. Bd. of St. Johns Cnty., 318 F. 

Supp. 3d 1293, 1312 (M.D. Fla. 2018) (noting a school bathroom policy “cannot be stated without 

referencing sex-based classifications”), aff’d, 968 F.3d 1286 (11th Cir. 2020). Transgender status 

can only be determined by comparing a person’s biological sex with her gender identity; when the 

two do not align, the person is transgender. Thus, “it is impossible to discriminate against a person 

for being . . . transgender without discriminating against that individual based on sex.” Bostock v. 

Clayton Cnty., 140 S. Ct. 1731, 1741 (2020).  

Here, the Athletic Association’s Policy necessarily rests on a sex-based classification: 

“Athletic teams designated for females, women, or girls, shall not be open to students who are 

biologically male.” R. at 5 (emphasis added). First, the Policy determines whether a student may 

participate on an athletic team that aligns with her gender identity based on her biological sex. See 

Grimm, 2020 WL 5034430, at *6. Students born biologically female who live their lives as women 

may play women’s sports. R. at 5. Students born biologically male who live their lives as women 
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may not. R. at 5. Thus, the Athletic Association’s ban on transgender women playing women’s 

sports rests on the students’ biological sex.  

Second, policies that inherently rely on sex stereotypes draw sex-based distinctions that are 

subject to intermediate scrutiny. Several Courts of Appeals use this theory of sex stereotyping to 

classify a policy that draws distinctions on transgender status as sex-based, triggering intermediate 

scrutiny. Grimm, 2020 WL 5034430, at *14 (agreeing with the Seventh and Eleventh Circuits that 

forcing transgender students to use a bathroom inconsistent with their gender identity punishes 

them for their gender non-conformity and triggers intermediate scrutiny); see also Glenn v. 

Brumby, 663 F.3d 1312, 1319 (11th Cir. 2011) (“Ever since the Supreme Court began to apply 

[intermediate] scrutiny to sex-based classifications, its consistent purpose has been to eliminate 

discrimination on the basis of gender stereotypes.”). Thus, the Athletic Association relies on sex 

stereotypes: Students who are labeled male at birth are expected to live their lives as men. By 

prohibiting transgender women from playing sports on a team consistent with their gender identity, 

the Policy punishes them for their gender non-conformity. See R. at 5.  

The Policy is therefore fundamentally rooted in the stereotype that when an individual is 

born with either biological sex, that individual must live every day consistent with that label: 

biological males must live as men; biological females must live as women. If a student does not 

follow this stereotypical norm, the Policy singles her out and punishes her non-conformity. See 

Grimm, 2020 WL 5034430, at *15 (“[E]mbedded in the Board’s framing is its own bias: it believes 

that Grimm’s gender identity is a choice, and it privileges sex-assigned-at-birth over Grimm’s 

medically confirmed, persistent and consistent gender identity.”).  

Ms. Powell has known most of her life that she is a woman. R. at 4. Yet, the Policy’s gender 

stereotype punishes her non-conformity by excluding her from the team that aligns with her true 
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sense of self. See Adams, 318 F. Supp. 3d at 1317 (“There is no evidence to suggest that [the 

transgender plaintiff’s] identity as a boy is any less consistent, persistent and insistent than any 

other boy.”).  

Consequently, the Policy is rooted in a per se sex-classification and rests on the exact type 

of gender stereotype that equal protection forbids, requiring intermediate scrutiny review. 

ii. Transgender individuals are a quasi-suspect class because they have historically 
been singled out for adverse treatment. 

Transgender individuals are also a quasi-suspect class. Thus, policies that draw distinctions 

based on transgender status are subject to intermediate scrutiny. A group qualifies as a quasi-

suspect class when the group: (1) has been “historically ‘subject to discrimination,’” (2) has a 

“defining characteristic that ‘frequently bears [no] relation to ability to perform or contribute to 

society,” (3) has “obvious, immutable, or distinguishing characteristics,” and (4) is “a minority or 

politically powerless.” E.g., Windsor v. United States, 699 F.3d 169, 181 (2d Cir. 2012), aff’d on 

other grounds, 570 U.S. 744 (2013).  

Transgender individuals constitute at least a quasi-suspect class. Karnoski v. Trump, 926 

F.3d 1180, 1200 (9th Cir. 2019) (affirming that the district court reasonably applied the Windsor 

factors to determine transgender people constitute a quasi-suspect class); Grimm, 2020 WL 

5034430, at *16 (agreeing with seven federal district courts that transgender people meet the 

criteria for a quasi-suspect class). First, the Court “would be hard-pressed to identify a class of 

people more discriminated against historically or otherwise more deserving of the application of 

[intermediate] scrutiny when singled out for adverse treatment, than transgender people.” Flack v. 

Wis. Dep’t of Health Servs., 328 F. Supp. 3d 931, 953 (W.D. Wis. 2018). Discrimination against 

transgender individuals takes many forms. See generally Kevin M. Barry et al., A Bare Desire to 

Harm: Transgender People and the Equal Protection Clause, 57 B.C. L. Rev. 507 (2016). Despite 
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transgender status previously being classified as a mental illness, transgender individuals do not 

enjoy legal protection for their “disability” under the law. Id. at 510. (“Unlike homosexuality and 

bisexuality . . . the ADA excludes transvestism, transsexualism, and gender identity disorder 

(“GID”) because of the moral opprobrium of two senior U.S. senators . . . who believed that all 

were “sexual behavior disorders” undeserving of legal protection.”) Compared to other groups 

(such as gay and lesbians) who are afforded heightened judicial protection, the transgender 

community has received the same, if not more, discrimination simply because of “what they are.” 

Id. at 556. (“The ‘bigotry and hatred’ that transgender people have faced ‘are akin to, and, in certain 

respects, perhaps even more severe than, those confronted by some groups that have been accorded 

heightened judicial protection.’” (citing Kerrigan v. Comm’r of Pub. Health, 957 A.2d 407, 445-

46 (Conn. 2008))).  

Transgender individuals are also twice as likely to experience unemployment and will 

almost always suffer discrimination once in the workplace. Barry et al., supra, at 552.  

“According to the National Transgender Discrimination Survey Report . . . the most 
extensive survey of transgender discrimination ever taken, 97% of [transgender 
people] experienced harassment or mistreatment on the job or took actions like 
hiding their gender transition to avoid such treatment, and 47% . . . lost their jobs, 
were denied a promotion, or were denied a job as a result of being transgender”. 

Id. (citing Jaime M. Grant et al., Nat’l Ctr. for Transgender Eqaul. & Nat’l Gay & Lesbian Task 

Force, Injustice at Every Turn: A Report of the National Transgender Discrimination Survey 51, 

53 (2011)). Education is no different than employment; transgender individuals often face 

discrimination in the school setting as well. Id. at 553. (“Transgender individuals in grades K-12 

frequently experience harassment (78%), physical assault (35%), and sexual assault (12%) by 

students as well as teachers and staff.” (citing Grant et al., supra, at 33)). Non-violent harassment 

and discrimination can ultimately lead to death, with a transgender suicide rate of two-in-five 
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(41%) compared to the national average of a less than two percent (1.6%). Id. at 554 (citing Grant 

et al., supra, at 82). 

Second, there is medical consensus that one’s transgender status “bears no . . . relation” on 

the “ability to perform or contribute to society.’” Grimm, 2020 WL 5034430, at *17 (quoting 

Cleburne, 473 U.S. at 440-41). In Grimm, the Court of Appeals for the Fourth Circuit highlighted 

the medical amici that noted “[s]eventeen of our foremost medical, mental health, and public health 

organizations agree that being transgender ‘implies no impairment in judgment, stability, 

reliability, or general social or vocational capabilities.’” Id. at 17 (quoting Brief of Amici Curiae 

Medical, Public Health, and Mental Health Organizations in Support of Plaintiff-Appellee at 6, 

Grimm v. Gloucester Cnty. Sch. Bd., No. 19-1952, 2020 WL 5034430 (4th Cir. Aug. 26, 2020)).  

Third, being transgender is as immutable as being cisgender. Id. at *18. “[G]ender identity 

is formulated for most people at a very early age, and . . . being transgender is not a choice.” Id. 

Fourth, transgender individuals are a political minority absent in all branches of 

government. It was not until 2010 that a transgender state judge took the bench in California; there 

are still currently no known federal transgender judges. Grimm, 2020 WL 5034430, at *18 (citing 

First Two Openly Transgender Judges in the U.S. Appointed Last Month, Women’s Law Project 

(Dec. 7, 2010), https://www.womenslawproject.org/2010/12/07/first-two-openly-transgender-

judges-in-the-u-s-appointed-last-month). Only three years ago society began to see more 

transgender individuals taking on roles as elected officials, making it slightly more “common.” Id. 

(“[N]ine openly transgender individuals were elected to office—more than doubling the total 

number of transgender individuals in any elected office across the country.” (citing Brooke 

Sopelsa, Meet 2017’s Newly Elected Transgender Officials, NBC News (Dec. 28, 2017, 9:06 AM 

EST), https://www.nbcnews.com/feature/nbc-out/meet-2017-s-newly-elected-transgender-
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officials-n832826)). Transgender individuals’ high likelihood of experiencing discrimination and 

lack of legal protection makes it understandable why this group has yet to fully permeate political 

institutions and “vindicate their rights.” Id. at *18. 

The Athletic Association’s Policy must be examined under intermediate scrutiny because 

it acts as a sex-based classification and because it discriminates against transgender individuals, a 

quasi-suspect class.  

2. The Policy fails intermediate scrutiny because it is not substantially related to an 
important governmental objective. 

 
The Athletic Association’s Policy fails intermediate scrutiny because it is not substantially 

related to the government’s stated objective of maintaining an equal playing field in women’s 

athletics. R. at 5. When examining gender classifications, the Court “carefully inspect[s] official 

action that closes a door or denies opportunity to women (or men).” Virginia, 518 U.S. at 532 

(quoting J.E.B. v. Alabama ex rel. T.B., 511 U.S. 127, 152 (1994) (Kennedy, J., concurring)) 

(noting that case law evolving since 1971 “reveal[s] a strong presumption that gender 

classifications are invalid”). To survive intermediate scrutiny, the State must show an “exceedingly 

persuasive justification” for its challenged classification and that the classification substantially 

serves an important governmental objective. Id. at 533. The State’s justification must be genuine, 

not hypothesized, “[a]nd it must not rely on overbroad generalizations about the different talents, 

capacities, or preferences of males and females.” Id. The Athletic Association does not carry its 

burden. 

The Athletic Association’s Policy closes the door to all transgender women playing 

women’s sports. See R. at 5. The rationale: promoting sex equality by preserving opportunities for 

female athletes to showcase their skills, obtain recognition, and earn college scholarships. R. at. 9. 

The impetus: complaints about one transgender woman—Ms. Powell—swimming on the women’s 
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team. R. at. 4-5. After testimony from cisgender students and their parents who feared transgender 

women would take away their athletic opportunities, the Athletic Association excluded all 

transgender women from women’s sports. R. at 5. The Policy, however, rests on overbroad 

generalizations about the different talents and capacities of male and female athletes and fails to 

address the only accurate proxy for determining biological athletic advantage: circulating 

testosterone levels. 

i. The Policy relies on overbroad generalizations about the differing athletic abilities 
between male and female athletes. 
 

The Athletic Association predicates its Policy on biologically male students’ absolute 

athletic advantage over biologically female students. See R. at 5, 10-11, 14-15, 20. Thus, the Policy 

assumes that because all transgender women were born biologically male, all transgender women 

will be better athletes than biologically female students. 

Without empirical evidence to support its conclusions, a State fails to provide an 

exceedingly persuasive justification for a policy that draws quasi-suspect-class-based distinctions. 

Examining a state law prohibiting transgender women from playing women’s sports,2 the court in 

Hecox reviewed a legislative record devoid of empirical evidence. See 2020 WL 4760138, at *5. 

Rather than developing a record showing “transgender inclusion [would] hinder sex equality in 

sports or athletic opportunities for women,” the legislature relied on generalizations drawn 

exclusively from stories about three transgender athletes who successfully competed in women’s 

 

2 Like the Policy at issue in this case, the state law in Hecox v. Little required athletic teams to be 
“’expressly designated as one (1) of the following based on biological sex: (a) Males, men, or 
boys; (b) Females, women, or girls; or (c) Coed or mixed.’” No. 1:20-cv-00184-DCN, 2020 WL 
4760138, at *5 (D. Idaho Aug. 17, 2020) (quoting Idaho Code § 33-6203(1)). The law further 
required that “’[a]thletic teams or sports designated for females, women, or girls shall not be open 
to students of the male sex.’” Id. (alteration in original) (quoting Idaho Code § 33-6203(2)). 
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sports. Id. at *30. Two of those transgender women were out-of-state competitors who were 

ultimately defeated by cisgender athletes. Id. The only other evidence the defendants considered 

was the story of one transgender woman who beat the two cisgender athletes in one race. Id. 

Although the two cisgender athletes claimed this limited their athletic opportunities, the court 

found the argument unpersuasive. Id. (noting both cisgender athletes continue competing in 

Division I college athletics). Based on the legislative record, the court concluded the state’s 

justification was not “exceedingly persuasive” and did not justify transgender women’s categorical 

exclusion from women’s sports. Id. at *31.  

Here, the Athletic Association fails to provide empirical evidence to justify its ban on 

transgender women participating in women’s sports. Instead, the Athletic Association relies on 

overbroad generalizations drawn exclusively from a table of nationwide data about two men’s and 

women’s swimming events and the single season success of one transgender athlete, Ms. Powell. 

See R. at 4-5, 10, 20. From this “sample size of one,” the Athletic Association concluded 

transgender women would displace cisgender women athletes, justifying transgender women’s 

categorical exclusion from women’s sports. See Grimm, 2020 WL 5034430, at *15 (“And by 

“students,” the [State] apparently meant [the plaintiff] . . . ‘a sample size of one.’”).  

Like the defendant in Hecox, the Athletic Association primarily uses Ms. Powell’s singular 

success to conclude all transgender women threaten female students’ athletic and scholarship 

opportunities. See R. at 4-5. To bolster its conclusion, the Athletic Association points to the time 

differences between biologically male and female swimmers in the only two types of events Ms. 

Powell competes: the butterfly and backstroke. R. at 4, 10, 20. From this limited data set, the 

Athletic Association reaches three flawed findings. First, the overbroad generalization that Ms. 

Powell’s success is owed to her male reproductive organs, not to hours of training, superb form, 
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or possibly even sheer luck. Second, Ms. Powell’s success in one season and some cisgender 

athletes’ fears that they may not receive swimming scholarships means transgender women will 

consistently steal scholarship opportunities from cisgender women. See R. at 5. Third, that all 

transgender women in every sport will have a competitive advantage over cisgender women 

athletes because the best male butterfly and backstroke swimmers in the country are faster than 

their female counterparts. See R. at 20. 

If the Athletic Association can use these generalizations to justify its ban on all transgender 

women playing women’s sports, where does it end? Could the Athletic Association advocate for 

the exclusion of certain cisgender students simply because they are better than current team 

members?  

Ultimately, the Athletic Association fails to provide anything more than overbroad 

generalizations to justify its categorical exclusion of transgender women from women’s sports. 

ii. The Policy is silent on the one accurate proxy for determining athletic advantage: 
circulating testosterone levels. 

   
The Policy also fails to consider the overwhelming medical evidence that circulating 

testosterone levels are “the primary known driver of differences in athletic performance between 

elite male and elite female athletes.” Hecox, 2020 WL 4760138, at *31 (quoting Docket, Hecox v. 

Little, No 1:20-cv-00184-DCN, 2020 WL 4760138, 22-9, at ¶ 25 (D. Idaho Aug. 17, 2020)). Rather 

than using circulating testosterone levels as its proxy for determining whether a transgender athlete 

would have a competitive advantage over her cisgender competitor,3 the Policy imposes an 

 

3 The National Collegiate Athletic Association (NCAA), International Olympic Committee, and 
the high school athletic policies from almost every state use circulating testosterone levels to 
determine when transgender women can play on women’s sports team. Hecox, 2020 WL 4760138, 
at *32. 
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outright ban. But a transgender woman undergoing gender-affirming hormone treatment, which 

includes suppressing testosterone levels, effectively reduces her athletic performance to the 

comparable abilities of cisgender women. Id. (“In other words, a transgender woman who 

performed 80% as well as the best performer among men of that age before transition would also 

perform at about 80% as well as the best performer among women of that age after transition.”). 

Thus, transgender women do not have an “absolute advantage” over cisgender women athletes. 

See id. at *31-32. In fact, transgender women enjoy no physiological advantage over cisgender 

women once they begin hormone treatment therapy. Id. at 31.  

The gender-transition process can include any combination of treatments—living in the 

gender role consistent with one’s gender identity, hormone treatment therapy, and sex-

reassignment surgery—and often differs from person to person. Grimm, 2020 WL 5034430, at *3 

(citing World Pro. Ass’n for Transgender Health, Standards of Care for the Health of Transsexual, 

Transgender, and Gender-Nonconforming People 9-10 (7th ed. 2012)). While Ms. Powell started 

her gender-transition process, the Policy ignores the possibility that hormone treatment therapy 

may eliminate any physiological competitive advantage that ever existed. See R. at 4.  

How can the Policy be substantially related to preventing the “inherent, physiological 

differences between males and females [that] result in different athletic capabilities” when the 

Policy fails to address the one physiological explanation for the differences: circulating 

testosterone levels? It cannot. Rather, the Policy reduces transgender women to their genitals, 

which does not serve as an accurate proxy for determining their athletic capabilities. See Doe ex 

rel. Doe v. Boyertown Area Sch. Dist., 897 F.3d 518, 524 (3d Cir. 2018); Hecox, 2020 WL 

4760138, at *33 (citing Clark ex rel. Clark v. Arizona Interscholastic Ass’n, 695 F.2d 1126, 1129 

(9th Cir. 1982)). 
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iii. The Policy creates, rather than prevents, competitive disadvantages for female 
athletes. 

By using biological sex as a proxy for athletic performance, the Policy creates the precise 

competitive disadvantages for biologically female athletes it is supposed to prevent. See R. at 5. 

Circulating testosterone levels almost exclusively explain the performance differences between 

elite male and female athletes. See Hecox, 2020 WL 4760138, at *31; supra Section I.A.2.ii. Under 

the Policy, however, a students’ hormone levels are irrelevant. Students born biologically female 

may always play on the women’s team. R. at 5. Thus, a transgender man—a student born 

biologically female who identifies as a man—can always play on the women’s team. R. at 5. That 

man could even continue playing on the women’s team if he was undergoing hormone therapy and 

receiving testosterone treatments. See R. at 5. As his circulating testosterone levels increase, his 

physiological advantage over biologically female athletes may also increase. See supra Section 

I.A.2.ii. Nevertheless, the Athletic Association’s Policy allows him to continue playing on the 

women’s team, even as he outpaces his female teammates and competitors. Does this afford female 

athletes “greater opportunities to compete on an even playing field with men”? See R. at 5. It does 

not.  

Because the Policy relies on overbroad generalizations drawn from a sample size of one, 

fails to address the only accurate proxy for determining athletic advantage, and creates 

disadvantages for biologically female athletes, it is not substantially related to the Athletic 

Association’s stated objective. Thus, the Policy fails intermediate scrutiny. 

iv. The Policy’s quasi-suspect-class-based distinction furthers historical 
discrimination rather than remedying it. 

 
While attempting to remedy historical discrimination against women, the Athletic 

Association perpetuates discrimination by excluding an entire sub-group of women from women’s 

sports. Transgender women are women. They experience the same historical discrimination as 
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cisgender women, as well as added discrimination because of their transgender status. See supra 

Section I.A.1.ii.; infra Section II.A.1.i.  

The Court of Appeals erred by relying on Clark ex rel. Clark v. Ariz. Interscholastic Ass’n, 

695 F.2d 1126 (9th Cir. 1982), to justify the Athletic Association’s Policy. A policy is not 

substantially related to promoting women athletes when it excludes another group of historically 

discriminated against women who do not otherwise have equal athletic opportunities. See Hecox, 

2020 WL 4760138, at *28-29 (distinguishing Clark).  

While the court in Clark found “redressing past discrimination against women in athletics 

and promoting equality of athletic opportunity between the sexes” can be an important 

governmental objective, the justification is inapposite for the Athletic Association’s Policy. See 

Hecox, 2020 WL 4760138, at *28-29; Clark, 695 F.2d at 1131 (finding that “males would displace 

females to a substantial extent” if allowed to play on the women’s volleyball team). First, 

transgender women, unlike cisgender men, “have historically been discriminated against, not 

favored.” Hecox, 2020 WL 4760138, at *28. (“Rather than a general separation between a 

historically advantaged group (cisgender males) and a historically disadvantaged group (cisgender 

women), the Act excludes a historically disadvantaged group (transgender women) from 

participation in sports.”). Second, excluding transgender women from women’s athletics denies 

them the ability “to participate in any school sports, unlike the boys in Clark, who generally had 

equal athletic opportunities.” Id. at *29 (citing Clark, 695 F.2d at 1131). Saying that transgender 

women can compete on the men’s team is hardly equal—in fact, it is incredibly harmful. Id. 

“Participating in sports on teams that contradict one’s gender identity ‘is equivalent to gender 

identity conversion efforts, which every major medical association has found to be dangerous and 

unethical.’” Id. (quoting Hecox Docket, supra, at 58, at 11). 
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The Athletic Association cannot justify excluding Ms. Powell or other transgender women 

from women’s sports by relying on Clark. Even if transgender women possessed a physiological 

advantage over cisgender women at some point in their lives, transgender women cannot 

conceivably displace their cisgender counterparts in the way cisgender men could. See Hecox, 

2020 WL 4760138, at *29. Transgender individuals account for a tiny portion (0.6%) of the entire 

United States adult population. R. at 14. Of those, only a smaller subset are transgender women. It 

would be “inapposite to compare the potential displacement allowing approximately half of the 

population (cisgender men) to compete with cisgender women, with any potential displacement 

(transgender women) could cause cisgender women.” Hecox, 2020 WL 4760138, at *29. 

Furthermore, excluding Ms. Powell from women’s swimming would exclude her from 

participating in athletics all together. Presenting her with the opportunity to compete on the men’s 

team as an alternative would be akin to suggesting a gay or lesbian individual could just marry 

someone of the opposite sex—a suggestion explicitly rejected by the Court in Bostock. See Hecox, 

2020 WL 4760138, at *35 (citing Bostock, 140 S. Ct. at 1741-42). 

“While equality in specific sports is a worthwhile ideal, it should not be purchased at the 

expense of ultimate equality of opportunity to participate in sports.” Clark, 695 F.2d at 1132 

(emphasis added). Categorically excluding a subset of women from women’s athletics is not 

substantially related to the Athletic Association’s objective. Thus, the Policy fails intermediate 

scrutiny. 

B. The Policy still fails under rational basis review because it reflects unjustifiable 
animus towards transgender women. 

 
The Athletic Association’s Policy reflects unjustifiable animus towards transgender 

women. Consequently, it fails even rational basis review. 
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A state policy must not “be drawn for the purpose of disadvantaging the group burdened 

by the law.” Lawrence v. Texas, 539 U.S. 558, 583 (2003) (O’Connor, J., concurring) (quoting 

Romer v. Evans, 517 U.S. 620, 633 (1996)). Even under rational basis review, a policy “born of 

animosity toward the class of persons affected” fails. See Romer v. Evans, 517 U.S. 620, 634-35 

(1996). While a state may seek to advance a noble goal, the “immediate, continuing, and real 

injuries [inflicted on a certain class of persons can] outrun and belie any legitimate justifications” 

offered for a policy. Id. at 635. 

Here, the Policy inflicts “immediate, continuing, and real injuries” on transgender women. 

If transgender women choose not to forgo high school athletics all together, they must participate 

on a team that is inconsistent with their true sense of self. See Grimm, 2020 WL 5034430, at *3. 

Forcing transgender women to play on men’s teams “cause[s] shame and psychological pain.” See 

id. at *3 (citing Brief of Medical Amici, supra 11-12)). Transgender students also face “a 

substantial risk of stigma, discrimination, intimidation, violence, and danger.” Arroyo Gonzalez v. 

Rossello Nevares, 305 F. Supp. 3d 327, 333 (D.P.R. 2018); see Sandy E. James et al., Nat’l Ctr. 

for Transgender Equal., The Report of the 2015 U.S. Transgender Survey 132 (Dec. 2016); infra 

Section II.A.1.i (discussing transgender students’ negative school experiences). Promoting 

opportunities for female athletes cannot overcome the grave consequences the Policy inflicts on 

transgender women. While a cisgender woman may suffer a loss at her next swim meet, Ms. Powell 

and other transgender women face a much different reality, even outside of sports. Grimm, 2020 

WL 5034430, at *2 (noting that puberty is a particularly difficult time for adolescents who 

experience gender dysphoria (citing Brief of Medical Amici, supra 10) and that transgender 

individuals are nine times more likely than the general population to commit suicide (citing James 

et al., supra, at 114)).  



 

 25 

The decision-making record in this case also casts doubt on the Athletic Association’s real 

reason for adopting the Policy. The Athletic Association heard testimony from cisgender athletes 

who feared that transgender women would take away their athletic opportunities. R. at 5. To 

placate the cisgender athletes, their families, and their coaches, the Athletic Association banned 

all transgender women from playing women’s sports. See R. at 4-5. Would the Athletic Association 

have responded similarly to complaints lodged about another cisgender athlete who was simply 

more talented? Most likely not.  

Thus, the cisgender students’ animus toward Ms. Powell and her athletic abilities form the 

basis for the Policy. The burden placed on transgender women diminishes the legitimacy of the 

Athletic Association’s Policy. Discriminating against transgender women to benefit cisgender 

women is not rationally related to an important governmental objective. Instead, the Policy is born 

of unjustifiable animus and fails even rational basis review. 

II. The Athletic Association’s Policy Violates the Due Process Clause of the Fourteenth 
Amendment Because It Arbitrarily Infringes on Individual Liberty. 

The Athletic Association’s Policy presents transgender women with a Hobson’s choice: 

live their lives consistent with their own sense of self or face harm and humiliation from coming 

out as transgender to play high school sports. No state interest can overcome such an arbitrary 

intrusion into transgender women’s privacy and personal autonomy under the Due Process Clause 

of the Fourteenth Amendment. 

The Due Process Clause prohibits a State from arbitrarily infringing on individual liberty. 

U.S. Const. amend. XIV, § 1 (“[N]or shall any state deprive any person of life, liberty, or property, 

without due process of law.”); Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 

U.S. 833, 847 (1992) (“It is a promise of the Constitution that there is a realm of personal liberty 

which the government may not enter.”); Cnty. of Sacramento v. Lewis, 523 U.S. 833, 845 (1998) 
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(“[T]he touchstone of due process is protection of the individual against arbitrary action of 

government . . . .” (quoting Wolff v. McDonnell, 418 U.S. 539, 558 (1974))). Fundamental liberty 

interests—those “so rooted in the traditions and conscience of our people to be ranked as 

fundamental”—receive special protection. See McDonald v. City of Chicago, 561 U.S. 742, 760 

(2010) (quoting Snyder v. Massachusetts, 291 U.S. 97, 105 (1934)); Washington v. Glucksberg, 

521 U.S. 702, 720-21 (1997). When a state policy infringes on an individual’s fundamental liberty 

interests, the policy must withstand strict scrutiny: The State must prove its “infringement is 

narrowly tailored to serve a compelling state interest.” Glucksberg, 521 U.S. at 721 (quoting Reno 

v. Flores, 507 U.S. 292, 302 (1993)). All other state policies are subject to rational basis review: 

determining whether the policy is reasonably related to a legitimate state interest. See, e.g., id. at 

735 (applying rational basis review after concluding the law did not infringe a fundamental liberty 

interest). The Athletic Association’s Policy fails under either standard. 

In finding the Policy does not violate the Due Process Clause, the Court of Appeals for the 

Fourteenth Circuit erred in two ways. First, the Court of Appeals incorrectly concluded the Policy 

does not infringe on a fundamental liberty interest. Second, the Court of Appeals incorrectly 

concluded the Policy is reasonably related to a legitimate state interest. Thus, the Court should 

reverse the judgment below. 

A. The Policy fails strict scrutiny because it infringes on transgender women’s individual 
autonomy without narrow tailoring. 

 
The Athletic Association’s Policy invades transgender women’s individual autonomy 

without narrow tailoring, infringing on fundamental liberty interests protected by the Due Process 

Clause. The liberty protected by the Due Process Clause “presumes an autonomy of self that 

includes freedom of thought, belief, expression, and certain intimate conduct.” Lawrence, 539 U.S. 

at 562. Only policies narrowly tailored to serve a compelling state interest can overcome the Due 
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Process Clause’s prohibition on infringing on fundamental liberty interests. Glucksberg, 521 U.S. 

at 721. Because the Athletic Association’s Policy infringes on fundamental liberty interests 

without narrow tailoring, the Policy fails strict scrutiny and violates the Due Process Clause. 

1. The Due Process Clause protects transgender women’s fundamental liberty 
interests inherent in individual autonomy. 

Fundamental liberty protects those principles at the core of free government: immutable 

personal rights. McDonald, 561 U.S. at 760. Individual autonomy—regardless of the label placed 

on the person who exercises it—is a personal right at the core of free government. See, e.g., Casey, 

505 U.S. at 847 (“It is a promise of the Constitution that there is a realm of personal liberty which 

the government may not enter.”). The right to make certain deeply personal choices and live one’s 

life consistent with one’s sense of self are inherent in individual autonomy. See Obergefell, 576 

U.S. at 663. (“[The liberties protected by the Due Process Clause] extend to certain personal 

choices central to individual dignity and autonomy, including intimate choices that define personal 

identity and beliefs.”); id. at 728 (Thomas, J., dissenting). 

Identifying and protecting fundamental liberty interests “requires [the Court] to exercise 

reasoned judgment in identifying interests of the person so fundamental that the State must accord 

them its respect.” Id. at 664 (citing Poe v. Ullman, 367 U.S. 497, 542 (1961) (Harlan, J. 

dissenting)). No prescribed formula for the Court’s analysis exists. Id. at 663-64. While those 

fundamental liberty interests “deeply rooted in this Nation’s history and tradition” serve as 

guideposts for the Court’s inquiry, “history and tradition . . . do not set its outer boundaries.” Id. 

at 664; Glucksberg, 521 U.S. at 720-21; see also Lawrence, 539 U.S. at 572 (quoting Lewis, 523 

U.S. at 857 (Kennedy, J., concurring)). Contra R. at 11 (overemphasizing the role of history in the 

fundamental liberty analysis). If the Court limited its inquiry only to who exercised rights in the 
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past, once discriminated against groups could never assert constitutional rights. Obergefell, 576 

U.S. at 671. Thus, the Court does not allow the nation’s “past alone to rule the present.” Id. at 664. 

The inquiry before the Court is whether Ms. Powell—and transgender women generally—

have a fundamental liberty interest to two core components of individual autonomy: (1) the right 

to informational and decisional privacy and (2) the ability to define and express one’s own 

identity.4 See id. at 651-52, 663; Lawrence, 539 U.S. at 574 (quoting Casey, 505 U.S. at 851); 

Wahlen v. Roe, 429 U.S. 589, 599 n.25-26 (1977) (collecting cases); Vega-Rodriguez v. P.R. Tel. 

Co., 110 F.3d 174, 183 (1st Cir. 1997); see also Arroyo Gonzalez, 305 F. Supp. 3d at 332-34 

(discussing the two branches of personal privacy rights). 

i. The rights to informational and decisional privacy are fundamental liberty 
interests. 

 The Due Process Clause protects two branches of personal privacy rights as fundamental 

liberty interests: the ability to keep intimate, personal facts private (informational privacy) and 

autonomy in making uniquely personal decisions (decisional privacy). See Lawrence, 539 U.S. at 

574; Casey, 505 U.S. at 851; Wahlen, 492 U.S. at 598-600. These two branches of personal privacy 

rights include the deeply personal decision to come out5 to others as transgender. 

The “constitutional right of [informational privacy] is implicated by disclosure of a broad 

range of personal information.” Borucki v. Ryan, 827 F.2d 836, 846 (1st Cir. 1987). Protected 

personal information includes financial, medical, and sexual information, as well as “information 

that most people are reluctant to disclose to strangers . . . .” Wolfe v. Schaefer, 619 F.3d 782, 785 

(7th Cir. 2010). A person’s transgender status is one of the most intimate, personal facts the 

 

4 The Court of Appeals erred by framing the liberty interest as “whether [Ms. Powell] has a 
fundamental right to compete in athletics as a woman, rather than as a male . . . .” See R. at 12. 
5 Coming out is the process of sharing one’s transgender identity with others. PFLAG National 
Glossary of Terms (July 2019), https://pflag.org/glossary. 
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Constitution protects from disclosure. See, e.g, Powell v. Schriver, 175 F.3d 107, 111 (2d Cir. 

1999) (“The excruciatingly private and intimate nature of transsexualism, for persons who wish to 

preserve privacy in the matter, is really beyond debate.”); Arroyo Gonzalez, 305 F. Supp. 3d at 

333; Love v. Johnson, 146 F. Supp. 3d 848, 855-56 (E.D. Mich. 2015). 

 Like other uniquely personal decisions recognized by the Court,6 the decision to share 

one’s transgender status “involv[es] [one of] the most intimate and personal choices a person may 

make in a lifetime . . . .” See Lawrence, 539 U.S. at 574 (quoting Casey, 505 U.S. at 851); Arroyo 

Gonzalez, 305 F. Supp. 3d at 333. Coming out as transgender has serious implications for those 

brave enough to share their truth with others. Arroyo Gonzalez, 305 F. Supp. 3d at 333. Coming 

out as transgender in high school presents even more unique challenges. 

 Transgender students face “a substantial risk of stigma, discrimination, intimidation, 

violence, and danger.” Arroyo Gonzalez, 305 F. Supp. 3d at 333. Seventy-seven percent of 

transgender students who are out or perceived to be transgender have at least one negative 

experience in school. James et al., supra, at 132. Transgender students’ negative experiences 

include verbal harassment (54%), physical violence (24%), and sexual assault (13%). Id. Over half 

of the transgender students who experience harassment, bullying, and violence in school attempt 

suicide. Id. Almost as many (47%) experience serious psychological distress. Id. Seventeen 

percent of transgender students leave school because the mistreatment is so severe. Id. These risks 

make the decision to come out as transgender “a deep personal choice which the government 

cannot compel . . . .” Arroyo Gonzalez, 305 F. Supp. 3d at 333. 

 

6 See, e.g., Obergefell v. Hodges, 576 U.S. 644 (2015) (marriage); Lawrence v. Texas, 539 U.S. 
558 (2003) (intimate relationships); Roe v. Wade, 410 U.S. 113 (1973) (procreation); Loving v. 
Virginia, 388 U.S. 1 (1967) (marriage); Griswold v. Connecticut, 381 U.S. 479 (1965) 
(contraception); Pierce v. Soc’y of Sisters, 268 U.S. 510 (1928) (education). 
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 Because a person’s transgender status is intimate, personal information, coming out is a 

uniquely personal decision protected as a fundamental liberty interest.  

ii. The ability to define and express one’s own identity is a fundamental liberty 
interest. 

The ability to define and express one’s own identity is a fundamental liberty interest 

“deeply rooted in this Nation’s history and tradition.” See Glucksberg, 521 U.S. at 720-21 (quoting 

Moore v. City of East Cleveland, 431 U.S. 494, 503 (1977)). In the founding era, “civil liberty as 

natural liberty . . . necessarily involved . . . those freedoms that existed outside of government.” 

Obergefell, 576 U.S. at 727 (Thomas, J., dissenting). Thus, inherent in the American concept of 

natural liberty is individuals’ “ability to go about their daily lives as they would be able to absent 

governmental restrictions.” Id. at 728 (Thomas, J., dissenting). 

Defining and expressing one’s identity—an ability central to individuality—is a natural 

liberty upon which the government cannot intrude. Since the nation’s founding, natural liberty has 

included the freedom of conscience and corresponding ability to live consistent with one’s own 

thoughts. See Jud Campbell, Natural Rights and the First Amendment, 127 Yale L.J. 246, 280 

(2017) (discussing inalienable natural rights); see, e.g., N.H. Const. of 1784, pt. 1, art. IV (“Every 

individual has a natural and unalienable right to . . . the dictates of his own conscience, and reason 

. . . .”). Founding-era natural rights also included the right to one’s public persona or reputation. 

E.g., Phillip A. Hamburger, Natural Rights, Natural Law, and American Constitutions, 102 Yale 

L.J. 907, 920 (1993).  

Government exists to protect innate individuality. See The Federalist No. 10, at 39 (James 

Madison) (Sterling Publ’g Co. 2017) (“The protection of [the diverse] faculties [of men] is the first 

object of government.”). Central to individuality is a person’s gender identity: her “subjective, 

deep-core sense of self”. See Boyertown, 897 F.3d at 522. A person’s identity only depends on 
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what she internally believes and internal beliefs “cannot follow the dictates of other men.” See, 

e.g., James Madison, Memorial and Remonstrance Against Religious Assessments, [ca. 20 June] 

1785, National Archives: Founders Online, https://founders.archives.gov/documents/Madison/01-

08-02-0163 (last visited Sept. 22, 2020). Thus, defining one’s own identity is a fundamental liberty 

interest. See Obergefell, 576 U.S. at 651-52; Roberts v. U.S. Jaycees, 468 U.S. 609, 619 (1984) 

(“[T]he ability independently to define one’s identity that is central to any concept of liberty.”). 

Similarly, a person’s right to express her identity—to have her public persona match her internal 

sense of self—is also protected as a fundamental liberty interest. See Hamburger, supra, at 920. 

Protecting a person’s right to express her identity is essential to basic human dignity and the 

American concept of ordered liberty. E.g., Gertz v. Robert Welch, Inc., 418 U.S. 323, 341 (1974) 

(citing Rosenblatt v. Baer, 383 U.S. 75, 92 (1966) (Stewart, J., concurring)). 

Reaffirming the fundamental liberty interest in defining and expressing one’s own identity 

does not break new ground in this case. Instead, it recognizes a deeply rooted American tradition: 

A State may not prescribe what is orthodox in a person’s mind or everyday life. See e.g., 

Obergefell, 576 U.S. at 736 (Thomas, J., dissenting) (“Our Constitution—like the Declaration of 

Independence before it—was predicated on a simple truth: One’s liberty . . . was something to be 

shielded from . . . the State.”);  West Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624, 642 

(1943) (“If there is any fixed star in our constitutional constellation, it is that no official, high or 

petty, can prescribe what shall be orthodox in politics, nationalism, religion, or other matters of 

opinion or force citizens to confess by word or act their faith therein.”). 

Consequently, Ms. Powell—and transgender women generally—has fundamental liberty 

interests in her personal privacy and ability to define and express her own identity.  
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2. The Policy infringes on transgender women’s fundamental liberty interests. 

 The Athletic Association’s Policy infringes on transgender women’s fundamental liberty 

interests in personal privacy and the ability to define and express their own identity. 

For years, medical professionals attempted to force transgender individuals with gender 

dysphoria to align their gender identity with their biological sex. Grimm, 2020 WL 5034430, at *3 

(citing Brief of Medical Amici, supra, at 11-12)) Today, a consensus medical and scientific 

treatment exists: allow transgender people to live according to their gender identity. See id.; R. at 

4. Developed by the World Professional Association for Transgender Health (WPATH), the 

consensus approach is the “authoritative standard of care.” Grimm, 2020 WL 5034430, at *3; 

De’lonta v. Johnson, 708 F.3d 520, 522-23 (4th Cir. 2013); Edmo v. Corizon, Inc., 935 F.3d 757, 

769 (9th Cir. 2019).  

The Athletic Association’s Policy, however, offers transgender women a choice: maintain 

their constitutionally protected individual autonomy or wear a scarlet “T” on their high school 

sports uniform. See Boyertown, 897 F.3d at 530. This choice is untenable in a system of ordered 

liberty. See id. The Policy requires “interscholastic and intramural club athletic teams or sports [to 

be] ‘expressly designated as one (1) of the following based on biological sex: (a) Males, men, or 

boys; (b) Females, women, or girls; or (c) Coed or mixed.’” R. at 5. The Policy prohibits students 

who are biologically male—regardless of their gender identity—from participating in sports 

“designated for females, women, or girls . . . .” R. at 5. Thus, transgender women who want to 

participate in high school sports cannot play on the team that aligns with their gender identity. See 

R. at 5. Instead, to play high school sports, they must try out for a team that does not align with 

their gender identity and out themselves as transgender to their teammates, risking harassment and 

humiliation. See James et al., supra, at 130-38; R. at 5. 
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High school sports provide students with a number of physical and social benefits. Sports 

help students establish healthy exercise routines, reduce their risk of obesity and heart disease, and 

improve their overall mental health. E.g., Michael J. Lenzi, Comment, The Trans Athlete Dilemma: 

A Constitutional Analysis of High School Transgender Student-Athlete Policies, 67 Am. U. L. Rev. 

841, 856 (2018). Student-athletes also attend school more regularly and have better grades. Id. at 

856 (citing Scott Skinner-Thompson et al., Title IX’s Protections for Transgender Student Athletes, 

28 Wis. J.L. Gender & Soc’y 271, 298 (2013)). Furthermore, high school sports instill “dedication, 

teamwork, and sportsmanship” in students. Id. at 856 (citing Skinner-Thompson et al., supra, at 

298). 

 Additionally, student-athletes experience a sense of belonging from being on a team—a 

community that values who they are as individuals and the contributions they make to the group. 

See Lenzi, supra, at 856. At a formative time when many students can feel awkward or out of 

place, transgender students are even more marginalized and isolated. See id. at 856; supra Section 

II.A.1.i (discussing the results of the 2015 nationwide transgender survey). When peers affirm 

transgender students’ gender identities, these otherwise isolated students feel validated. See Lenzi, 

supra, at 856. Validation and a strong support system make transgender students 82% less likely 

to harm themselves. E.g., id. at 857. 

 Ms. Powell is a high school student looking to belong. Unlike nearly all adults in the United 

States, however, Ms. Powell’s biological sex does not align with her “subjective, deep-core sense 

of self.” See Boyertown, 987 F.3d at 522 (defining gender identity); R. at 4, 14 (“[T]ransgender 

individuals account for approximately 0.6% of the entire adult population in the United States 

. . . .”). For years, she struggled with being labeled male at birth. R. at 4. In the binary between 

“man” and “woman,” Ms. Powell’s internal identity did not align with the label others affixed to 
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her. See R. at 4. This internal incongruence caused Ms. Powell “debilitating levels of distress.” R. 

at 4. Finally, doctors diagnosed Ms. Powell with gender dysphoria. R. at 4. 

The Athletic Association’s Policy prohibits Ms. Powell from playing on sports teams that 

align with her gender identity—her internal sense of self and outward gender expression. She 

cannot continue with a significant part of her gender dysphoria treatment: living her life consistent 

with her gender identity rather than her biological sex. Her public persona—her gender identity—

is no longer solely in her control. Thus, the Athletic Association’s Policy infringes on Ms. Powell’s 

fundamental liberty interest in defining and expressing her own identity. 

The Athletic Association counters, however: Ms. Powell is welcome to play sports on a 

men’s or coed team. The record contains no information that a coed swim team exists at Ms. 

Powell’s high school. Thus, the Athletic Association’s proposed solution infringes on another 

fundamental liberty interest: the right to informational and decisional privacy. To participate on 

the men’s swim team, Ms. Powell must disclose her transgender status to her teammates and the 

North Greene community.  

After living her daily life as a teenage woman, Ms. Powell will be forced to show up to 

men’s swim meets in a one-piece women’s swimsuit. When asked why she does not join the 

women’s team, she will either have to lie or share intimate, personal details about her life with 

others. Even the perception Ms. Powell is transgender will subject her to “a substantial risk of 

stigma, discrimination, intimidation, violence, and danger.” See Arroyo Gonzalez, 305 F. Supp. 3d 

at 333; James, et al., supra, at 130-38. Thus, the Athletic Association’s Policy infringes on Ms. 

Powell’s fundamental liberty interest in informational and decisional privacy. 

Because participating in high school sports requires Ms. Powell to swim on a team 

inconsistent with her gender identity and disclose intimate, personal details about her transgender 
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status to her classmates and community, the Athletic Association’s Policy infringes on 

fundamental liberty interests protected by the Due Process Clause. 

3. The Athletic Association failed to narrowly tailor the Policy to serve a compelling 
state interest. 

 The Athletic Association must prove its “infringement [on fundamental liberty interests] is 

narrowly tailored to serve a compelling state interest.” See Glucksberg, 521 U.S. at 721 (quoting 

Flores, 507 U.S. at 302). The Athletic Association fails. 

The Athletic Association’s Policy bans all transgender women from playing on sports 

teams that align with their gender identity. R. at 5. The justification: “preserv[ing] for biologically 

female athletes the significant gains made over the past several decades to afford them greater 

opportunities to compete on an even playing field with men.” R. at 5. Reframed by the Court of 

Appeals, the Policy “promotes sex equality through sex-specific teams that provide opportunity 

for female athletes to demonstrate their skill, strength, and athletic abilities while also providing 

them with opportunities to obtain recognition and accolades, college scholarships, and the 

numerous other long-term benefits that flow from success in athletic endeavors.” R. at 9. 

Even if the Court assumes the Athletic Association’s justification is sufficiently 

compelling,7 the Athletic Association offers no explanation for how an outright ban on transgender 

women participating in women’s sports is narrowly tailored to serve its interest. The Policy is not 

only overinclusive, it is far from the least restrictive means that would serve the Athletic 

 

7 The Athletic Association bears the burden of showing its justification is a compelling state 
interest. The Court of Appeals did not reach the question of whether the Athletic Association can 
meet its burden. See R. at 9. The Court of Appeals only concluded the Policy serves “important 
governmental objectives,” not the higher “compelling state interest” required under strict scrutiny. 
R. at 9. Ms. Powell assumes, only for the purposes of her argument, the Athletic Association’s 
justification is sufficiently compelling. 
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Association’s interest. See, e.g., United States v. Playboy Ent. Grp., Inc., 529 U.S. 803, 813 (2000) 

(requiring the least restrictive means for a content-based speech restriction to pass strict scrutiny). 

The Policy ignores the more carefully crafted regulations of elite athletic associations like 

the National Collegiate Athletic Association (NCAA) and International Olympic Committee, as 

well as high school athletic policies from almost every other state. See Hecox, 2020 WL 4760138, 

at *32; supra Section I.A.2.ii (discussing why circulating testosterone levels are the more accurate 

proxy for physiological differences between male and female athletes). The NCAA and 

International Olympic Committee “require transgender women to suppress their testosterone levels 

. . . to compete in women’s athletics. Hecox, 2020 WL 4760138, at *32. Since the NCAA adopted 

its policy nine years ago, there have been “no reported examples of any disturbance to women’s 

sports as a result of transgender inclusion.” Id. (citing Hecox Docket, supra, at 1, ¶ 76). Similarly, 

with the exception of Idaho, “every other state in the nation permits women and girls who are 

transgender to participate [on women’s sports teams] under varying rules, including some which 

require hormone suppression prior to participation.” Id. Against these alternatives, the Athletic 

Association offers no justification in the record for its outright ban on transgender women playing 

women’s sports. 

The Athletic Association also fails to explain how its Policy is narrowly tailored to provide 

biologically female athletes with “opportunities to obtain recognition and accolades, college 

scholarships, and the numerous other long-term benefits that flow from success in athletic 

endeavors.” See R. at 9. The Policy applies to both primary and secondary schools; interscholastic 

and intramural sports teams. R. at 5. A kindergartener cannot threaten a high school athlete’s 

college scholarship. Hecox, 2020 WL 476013, at *33. Nor can intramural athletics harm a 

cisgender woman’s scholarship potential. Id. Similarly, the Athletic Association fails to explain 
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how its ban prevents colleges from offering transgender women scholarships to play on college 

sports teams under the NCAA’s more inclusive policies. Regardless of the Athletic Association’s 

Policy, colleges remain free to offer scholarships to the best women athletes, whether they play on 

a men’s team, a women’s team, or a coed team. 

Ms. Powell, however, is not a cunning man attempting to steal opportunities and college 

scholarships from women athletes. Ms. Powell is a woman who wants to participate in the high 

school swim team that corresponds to her gender identity, rather than the label affixed to her at 

birth. R. at 4, 6. The Athletic Association’s Policy denies Ms. Powell that opportunity without 

being narrowly tailored to serve a compelling state interest.  

 Because the Athletic Association’s Policy invades transgender women’s individual 

autonomy without narrow tailoring, the Policy unconstitutionally infringes on fundamental liberty 

interests protected by the Due Process Clause. 

B. The Policy fails even rational basis review because it is not reasonably related to 
providing female athletes with athletic opportunities. 

Even if the Court concludes the Athletic Association’s Policy does not infringe on Ms. 

Powell’s fundamental liberty interests, the Policy still fails rational basis review. To survive, the 

Policy must have a valid, rational connection to a legitimate state interest. E.g., Glucksberg, 521 

U.S. at 735; see Block v. Rutherford, 468 U.S. 576, 586 (1984) (applying rational basis review).  

The Athletic Association’s actual interest in this case is animus for a historically disfavored 

group. See supra Section I.B. While the Court’s analyses under the Equal Protection and Due 

Process Clauses “are not always co-extensive, . . . each may be instructive as to the meaning and 

reach of the other.” Obergefell, 576 U.S. at 672. When an equal protection analysis reveals animus 

at the heart of government action, the government’s power is arbitrary and oppressive. See Lewis, 
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523 U.S. at 846. Arbitrary and oppressive government action violates the touchstone of substantive 

due process. See id. 

Because the Athletic Association’s Policy rests on animus for a traditionally disfavored 

group, its ban on all transgender women playing on women’s sports team is arbitrary and 

oppressive, failing even rational basis review. 

The Fourteenth Amendment’s Equal Protection and Due Process Clauses forbid a State 

from drawing arbitrary distinctions or infringing individual autonomy without sufficient 

justification. The Athletic Association, however, cannot justify banning all transgender women 

from women’s sports under any standard of review. Therefore, the Court should reverse the 

judgment of the Court of Appeals and find the Fair Opportunity for Women Athletes policy 

unconstitutional. 

CONCLUSION 

          Because the Athletic Association’s Policy arbitrarily prohibits all transgender women from 

playing women’s sports and infringes on their individual autonomy in violation of the Equal 

Protection and Due Process Clauses of the Fourteenth Amendment, the Court should reverse the 

judgment of the Court of Appeals for the Fourteenth Circuit.  
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