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QUESTION PRESENTED 

 

I. Whether Petitioner’s Equal Protection rights were violated by Respondent’s Fair 

Opportunity for Women Athletes policy when she was barred from competing on the team 

aligned with her gender identity.  

 

II. Whether Petitioner’s Due Process rights were violated by the Fair Opportunity for Women 

Athletes policy when she was barred from competing on the team aligned with her gender 

identity.  
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STATUTORY AND CONSTITUTIONAL PROVISIONS INVOLVED 

 

The Fourteenth Amendment to the U.S. Constitution is printed in its entirety in Appendix 

A. The content of Respondent North Greene High School Athletic Association’s Fair Opportunity 

for Women Athletes policy is published in Appendix B. 

STATEMENT OF THE CASE 

Statement of Facts: 

 This case arises out of the enactment and enforcement of North Green High School Athletic 

Association’s (Respondent) Fair Opportunity for Women Athletes policy (“Policy”) prohibiting 

biological males from competing against biological females in non-coed high school athletics. R. 

at 5. Petitioner is a biologically male student at North Green High School (“NGHS”) who was 

affected by the Policy, which aimed to preserve the progress biologically female athletes have 

made throughout American history. Id. Petitioner excelled at swimming throughout her childhood, 

and she began swimming for the NGHS men’s swim team upon her enrollment at the school. R. 

at 4. Between Petitioner’s sophomore and junior years, she informed NGHS administration that 

she was transgender, identified as a woman, and was in the process of transitioning. Id. NGHS 

administration decided to allow her to swim for the women’s team during her junior year. Id. 

 Brittney Miller, a biologically female student-athlete at NGHS, has also been an 

accomplished swimmer throughout her childhood and high school career. R. at 3. Brittney’s 

parents, a kindergarten teacher, and a local handyman took extra part-time jobs to provide off-

season trainers for Brittney. Id. This selfless act led her daughter to three State Championship titles 

during her first two years at NGHS. Id. Brittney’s coaches genuinely believe that she has what it 

takes to swim on a national and perhaps even Olympic level. Id. During her junior year at NGHS, 

which is of utmost importance regarding securing a collegiate athletic scholarship, Petitioner, 
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swimming for the women’s team, beat Brittney by several seconds – a margin of time rarely seen 

between first and second place at swim meets. R. at 4-5. Petitioner was outperforming her 

opponents by such a wide margin that female swimmers at neighboring schools began questioning 

Petitioner’s coaches about her “secret for success.” R. at 5. Plaintiff ultimately secured a spot at 

the State Championships, denied Brittney of such a position. Id.  

Brittney, her parents, other swimmers at NGHS, and coaches and parents from different 

high schools in the area complained to Respondent about its decision to allow Petitioner, a 

biological male, to swim for the women’s team and compete against biologically female athletes. 

Id. These complaints prompted Respondent to enact the Policy in question. Id. Petitioner was told 

she was no longer permitted to compete against biologically female athletes on the women’s swim 

team. R. 6.  Petitioner retains the right to swim for the men’s and co-ed teams and, in turn, the 

right to compete for a collegiate scholarship. Id.  

Procedural History: 

 Petitioner commenced this action against Respondent in March of 2020, challenging the 

policy and asserting violations of the Equal Protection Clause and the Due Process Clause of the 

Fourteenth Amendment to the United States Constitution. R. at 6. Petitioner filed a motion for 

summary judgment, which the District Court granted after an expedited hearing. Id. The District 

Court concluded, improperly, that the policy is unconstitutional, and the court entered a 

preliminary injunction against the Policy. Id. 

 Respondent filed a timely Motion to Appeal to the United States Court of Appeals for the 

Fourteenth Circuit. Id. Justice Madison reversed the decision of the District Court, finding that the 

policy violated neither Petitioner’s Equal Protection rights nor her Due Process rights and that 

summary judgment should have been entered for Respondent. Id.  
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The circuit court concluded that Petitioner’s Equal Protection rights had not been violated 

by the policy, because it “is substantially related to the important government objective of ensuring 

that athletic opportunities for women not be diminished.” R. at 11. The court additionally 

concluded that Petitioner’s Due Process rights had not been violated. R at 12. Petitioner had not 

been stripped of a fundamental right, and therefore the rational-basis review applies, which is 

similarly satisfied by the same “legitimate and, in fact, important governmental objective” of 

ensuring fair athletic opportunities for women. Id. Petitioner brings this appeal following the 

judgment of the circuit court. R. at 19.  

STANDARD OF REVIEW 

 The issues presented regard the constitutionality of Respondent’s Policy. This challenge 

calls for a review of the district court’s conclusions of law, and therefore the standard of review is 

de novo. Britton v. Church of Scientology Flag Serv. Org., Inc., 645 F.3d 1267, 1272 (11th Cir. 

2011). Only the factual findings of the lower court should be reviewed for clear error. Id. 

 Motion for summary judgment should be granted only when “there is no genuine issue as 

to any material fact and . . . the moving party is entitled to a judgment as a matter of law.” Haves 

v. City of Miami, 52 F.3d 918, 921 (11th Cir. 1995). This Court should review the grant or denial 

of summary judgment de novo. Whatley v. CNA Ins. Cos., 189 F.3d 1310, 1313 (11th Cir. 1999); 

Dibrell Bros. Int'l S.A. v. Banca Nazionale Del Lavoro, 38 F.3d 1571, 1578 (11th Cir. 1994). In 

conducting this review, there should be no deference to the lower court’s decision. Whatley, 189 

F.3d at 1313.  
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SUMMARY OF ARGUMENT 

 This Court should affirm the decision of the Fourteenth Circuit as to the Equal Protection 

Clause of the Fourteenth Amendment of the United States Constitution. Although Petitioner is not 

a member of a recognized suspect class, she challenges a policy that categorizes individuals based 

on their biological sex, triggering intermediate scrutiny. Respondent has provided exceedingly 

persuasive justification for this Policy because it is substantially related to the important 

governmental interest of preserving sex-equality and fair athletic competition for women. 

Respondent enacted the Policy in direct response to complaints by concerned community 

members, including student-athletes alleging injury from Petitioner’s participation. Petitioner 

captivated the local media when she began swimming on the female team, defeating the reigning 

state champion by a few seconds and inspiring female athletes from across the state to inquire 

about her training regimen. Her secret to success, however, could not be mirrored by other female 

athletes because her advantage came from innate physiological traits inherent in those born a 

biological male. 

 By allowing differently situated individuals to compete in athletic competitions for 

scholarship opportunities, legislation’s inactivity would defeat decades of litigation providing 

females with opportunities equal to their male counterparts. Enacting a policy specifically to 

remedy this threat by separating athletic competitions by biological sex is an exceedingly 

persuasive justification. It is substantially related to the important governmental interest of sex-

equality in athletics.  

 This Court should similarly affirm the decision of the Fourteenth Circuit as to the Due 

Process Clause of the Fourteenth Amendment of the United States Constitution. Petitioner has 

failed to identify a violation of one of her fundamental rights. The right to compete against 
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members of the opposite sex is not one so ingrained in this country’s history, traditions, or 

conscience as to be deemed fundamental. Respondent did not violate Petitioner’s right to privacy 

because Petitioner retains the right to live and compete in a way that aligns with her gender identity. 

There is no privacy concern in sharing a locker room with members of the same biological sex. 

Because Respondent has not violated a fundamental right, a rational basis review applies. The 

policy easily survives such a review, as it is rationally related to the legitimate governmental 

interest of redressing past discrimination against women and promoting equality among female 

athletes.  

Further, even if this Court finds that Respondent had violated one of Petitioner’s 

fundamental rights, the policy still survives strict scrutiny review. The Policy is narrowly tailored 

because it achieves its governmental goal in the least restrictive means. Requiring student-athletes 

to disclose medical information, such as testosterone levels, to determine which team would be 

most appropriate would be a right to privacy violation in itself. Also, the policy only prohibits 

biological males from competing on teams intended for biological females. The Policy allows 

females to compete on male teams, as the governmental interest promotes fairness among female 

athletes. Thus, the governmental goal is sufficiently robust and narrowly tailored to survive a strict 

scrutiny analysis. 
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ARGUMENT 

 

I. PETITIONER’S EQUAL PROTECTION RIGHTS WERE NOT VIOLATED BY 

RESPONDENT’S ATHLETIC POLICY, WHICH PASSES INTERMEDIATE 

SCRUTINY WHEN THE POLICY PROVIDES SEX-EQUALITY IN ATHLETIC 

COMPETITIONS. 

 

The Equal Protection Clause provides that a state cannot “deny to any person within its 

jurisdiction the equal protection of the laws” U.S. Const. Amnd. XIV, §1. Essentially, The Clause 

requires state actors to treat all “persons similarly situated . . . alike”. City of Cleburne v. Cleburne 

Living Ct., 473 U.S. 432, 439 (1985). For sex-based classifications, this Court has recognized men 

and women are not “similarly situated in certain circumstances.” Michael M. v. Superior Court, 

450 U.S. 464, 469 (1981). Noting specifically, the “[p]hysical differences between men and 

women . . . are enduring”, and the “two sexes are not fungible.” United States v. Virginia, 518 U.S. 

515, 533 (1996). Classifications based on sex or gender should be reviewed under “intermediate 

scrutiny” -requiring the alleged sex discrimination to “serve[] important governmental objectives” 

and that the policy’s implementation is “substantially related to the achievement of those 

objectives”. Id. at 518. Furthermore, the Ninth Circuit explained that this Court allows “gender to 

be used . . . as an accurate proxy” concerning “average physiological differences . . . even if 

biological sex is not a perfect proxy in every case.” Clark v. Arizona Interscholastic Ass’n, 695 

F.2d 1126, 1131 (9th Cir. 1982).  

Here, Petitioner’s challenge questioning the constitutionality of the Policy undoubtedly 

triggers intermediate scrutiny as a sex-based method of classification.  The Policy survives this 

standard of review because it uses biological sex as an appropriate and practical proxy for gender 

identity to improve the important governmental interest of preserving fair athletic competition, and 
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therefore scholarship opportunities, for female athletes. Thus, under intermediate scrutiny, the 

policy does not violate the Fourteenth Amendment.  

A. The biological sexes are not similarly situated for high school athletic competition, 

and sex-based classifications are subject to, at most, intermediate scrutiny. 

A regulation abridges Equal Protection rights when “persons similarly situated” are not 

treated alike City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 439 (1985). This Court has 

recognized that the biological “sexes are not similarly situated in certain circumstances”. Michael 

M. v. Superior Court, 450 U.S. 464, 469 (1981). Gender classifications that “realistically reflect 

the fact that the sexes are not similarly situated” do not violate the Equal Protection Clause. Id. 

Differential treatment based on biological sex triggers intermediate scrutiny and the differential 

treatment must “serve[] important governmental objectives and the discriminatory means 

employed are substantially related to the achievement of those objectives”. United States v. 

Virginia, 518 U.S. 515, 533, (1996).  In the instant case, the Policy requires teams that compete in 

the North Green High school Athletic Association to be “expressly designated as one (1) of the 

following based on biological sex: (a) Males, men, or boys; (b) Females, women, or girls; or (c) 

coed or mixed.” R. 5. Thus, Respondent’s goal of preserving fairness in athletics and protecting 

educational opportunities for female athletes is substantially related to the policy enacted, and 

therefore it passes intermediate scrutiny.  

1. The biological sexes are not similarly situated for athletic competition due 

to their unequal levels of testosterone. 

The Equal Protection Clause is not violated when the individuals differently treated are not 

similarly situated. Michael M. v. Superior Court, 450 U.S. 464, 469 (1981). The two sexes are not 

similarly situated for athletic competition because biological males have an inherent athletic 

advantage due to their increased levels of testosterone. Id. The Equal Protection Clause does not 

require that people or groups, in fact, differently situated, be treated the same. See, e.g., Rinaldi v. 
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Yeager, 384 U.S. 305, 309 (1966). A sex-based classification “realistically reflects that the sexes 

are not similarly situated,” when it relies on the “average real differences” between the sexes rather 

than resting on “archaic and overbroad” generalizations that bear no relation to the ability to 

perform or contribute to society. Michael M., 450 U.S. at 469. The Supreme Court has recognized 

that because men and women are fundamentally built differently, there are “inherent differences” 

between the biological sexes that might provide appropriate justification for treating them 

differently. See Virginia, (holding that the exclusion of biological males from teams designated 

for biological females does not rest on ‘archaic and overbroad’ generalizations.) 518 U.S. at 534; 

Clark (holding that males simply have a “physiological . . .  undue advantage competing against 

women”) 695 F.2d at 1131; Petrie v. Illinois High School Athletic Association, (noting that the 

classification of teams based on sex was “based on the innate physical differences between the 

sexes, [rather than on] generalizations that are ‘archaic’”.) 653, 394 N.E.2d 855 (1979).    

In Clark, the Ninth Circuit upheld a policy that excluded boys from participating in the 

girls' high school volleyball team, noting the difference in testosterone levels between biological 

sexes. Determining the policy simply recognized “the physiological fact that males would have an 

undue advantage competing against women” holding “there [was] no question that the Supreme 

Court allows for these average real differences . . . to be recognized”. Id. In Petrie, the District 

Court held that it was constitutionally permissible under the Equal Protection Clause to deny 

biological males the opportunity to compete against biological females when the boys had a 

“substantial physical advantage.” The court specified that girls have “no general disadvantage 

[over boys]” but “high school boys are substantially taller, heavier and stronger than their girl 

counterparts, and have longer extremities.” Id. at 987. The court determined that since the boys 

had specific biological advantages that directly correlated to their athletic success, the two sexes 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982151599&pubNum=0000350&originatingDoc=Ie2379f90e17911eabaabff88df14112a&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)
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were not similarly situated for volleyball competitions and exclusions of males from the female 

team were constitutionally permissible. Id. 

In the present case, like in Michael M., the controversy surrounds innate biological and 

physiological differences between the traditional sexes. Like Virginia, Clark, and Petrie, the policy 

in question accounts for the inherent physiological advantages males have over females in athletic 

circumstances. In Clark, the Ninth Circuit held that boys generally have a specific advantage in 

volleyball due to their longer extremities, and the fact that they are categorically substantially taller 

and stronger than their female counterparts is not “archaic or overbroad.” This dynamic is current 

among swimmers and highlighted in Appendix B- illustrating the times of the top ten fastest male 

and female high school swimmers across the nation over the last ten years. R. 20. The top ten 

highest performing female athletes were substantially slower than the top ten highest performing 

male athletes in both the 100-yard butterfly and the 200-yard individual medley. Id. If 

hypothetically, all twenty of the individuals were ranked by performance, only two of the females 

would rank in the top ten. Id. As determined in Clark, the physiological differences give a 

substantial advantage to male volleyball competitors, and this logic can be easily extended to 

swimmers. Their longer extremities and inherent strength would account for their consistently 

faster times. If biological male swimmers could compete against women for college scholarships, 

they would undoubtedly take away opportunities for female athletes. This notion is reinforced by 

substantially different competition rules and regulations for the sexes deeply rooted in our society’s 

history of athletics.  

Following this Court’s reasoning in Virginia, when an athletic policy is enacted to account 

for the inherent advantages biological males have over biological females, it is substantially related 

to an important governmental interest and is not a violation of the Equal Protection Clause.  
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2. This Court could apply rational basis review or intermediate scrutiny 

because the class of individuals challenging the policy is not part of a 

recognized suspect class, but the policy still discriminates based on sex.  

Absent controlling congressional direction, the courts have devised standards for 

determining when individuals claiming unequal treatment have in fact had their Equal Protection 

rights violated. There are three levels of scrutiny for which this court can review a policy, and the 

level of scrutiny directly depends on the group of people alleging discrimination.  City of Cleburne. 

v. Cleburne Living Ctr., 473 U.S. 432, 439–40 (1985). Typically, the courts will use rational basis 

review to determine if an individual’s Equal Protection rights were violated, and the policy will be 

upheld unless the challenger can “negative every conceivable basis that might support it.” F.C.C. 

v. Beach Communications, Inc., 508 U.S. 307, 314-15 (1993). Courts do, however, apply more 

stringent standards of review when the classification is so obviously based on discriminatory 

characteristics, such as race, alienage, or national origin. United States v. Virginia, 518 U.S. at 

524. Classifications based on sex trigger intermediate scrutiny, and the policymakers must show 

“exceedingly persuasive justification” for the policy’s classification. Kirchberg v. Feenstra, 450 

U.S. 455, 461 (1981). A policy meets the burden of proof when it serves “important governmental 

objectives,” and the means of enacting the policy are “substantially related to the achievement of 

those objectives”. Virginia at 524.  

Importantly, neither this Court nor the Appellate Court of the Fourteenth Circuit has 

recognized transgender individuals as a suspect class or even quasi-suspect class. Several Circuit 

courts have subjected claims against transgender individuals to a mere rational basis review. See 

e.g., Lopez v. City of New York, No. 05-cv-1032-NRB, 2009 WL 229956, *13 (S.D.N.Y. Jan. 30, 

2009) (explaining that transgender individuals are not a protected class for the purposes of the 

Fourteenth Amendment analysis and claim that a plaintiff was subject to discrimination based on 

her status as transgender trigger rational basis review); Jamison v. Davue, No. S-11-cv-2056 WBS, 
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2012 WL 996383 at *3 (E.D. Cal. Mar. 23, 2012) (“transgender individuals do not constitute a 

‘suspect’ class, so allegations that defendant discriminated against him based on his transgender 

status are subject to a mere rational basis review); Kaeo-Tomaselli v. Butts, No. 11-cv-00670 LEK, 

2013 WL 399184 at *5 (D. Haw. Jan. 31, 2013) (stating that the plaintiff’s status as a transgender 

female did not qualify her as a member of a protected class as the court could find “no cases in 

which transgendered individuals constitute a ‘suspect’ class”). 

Although many courts have used the rational basis review to determine if a transgender 

individual’s Equal Protection rights were violated, it would be equally appropriate to apply 

intermediate scrutiny if individuals are being treated differently treated based on their sex. See 

Mississippi Univ. for Women v. Hogan, (noting that a state denying college acceptance to all male 

applicants must show an exceedingly persuasive justification.) 458 U.S. 718, 724 (1982). 

 In the present case, the Court is provided an opportunity to clarify whether transgender 

individuals are subject to higher protection under the Equal Protection Clause. Petitioner has 

alleged harm that is similar to the harm suffered by plaintiffs in Lopez, Jamison, and Kaeo-

Tomaselli, where rational bases was the standard of review because Plaintiff was denied 

opportunity based on her gender. Like the Plaintiff in Hogan, Petitioner has been denied scholastic 

participation based simply on her biological sex. R. 5. Here, the decision to bar Petitioner, and 

others similarly situated, from competing on the female swim team is a direct result of her inherent 

athletic advantage as a biological male, not her gender status.  

 Although the Court could conclude that the rational basis review applies, this Court would 

be equally inclined to decide that the classification is sex-based, and therefore intermediate 

scrutiny is appropriate. Thus, because this Court has not identified transgender individuals as a 
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suspect class, a mere rational basis may be used. Further, this Court could decide that the 

discrimination is sex-based and apply intermediate scrutiny.  

B. Biological sex is an appropriate proxy for the all-encompassing differences 

between the two traditional sexes when legislation is substantially related to an 

important governmental interest and balances equality with practicality. 

When an important governmental interest is threatened, state and local actors may enact 

policies to preserve those interests, even if that policy burdens some individuals. Romer v. Evans, 

517 U.S. 620, 631 (1996). For policies that treat individuals differently because of their sex, this 

line must balance “equality with practicality,”; and the method of doing so must be substantially 

related to this societal need for classification. United States v. Virginia, 518 U.S. 515, 533 (1996). 

If the policy is substantially related to the governmental objectives, it does not have to be 

“absolutely necessary” and is limited only by the United States Constitution. Clark v. Arizona 

Interscholastic Ass’n, 695 F.2d1126, 1131 (9th Cir. 1982).  

Here, the Policy was enacted to avoid the competitive disadvantage to women that would 

flow from allowing individuals with the physiological characteristics of a biological male to 

compete against them. Further, to prevent the erosion of the significant gains made over the past 

several decades to afford female athletes’ greater opportunities to compete on an even playing field 

with men. The Policy practically uses biological sex as a proxy for the all-encompassing 

differences between the traditional sexes to preserve athletic and educational opportunities for 

females. 

1. Under intermediate scrutiny, a policy may treat individuals differently 

when there is an important governmental objective, and the means for 

employing the policy are substantially related to the governmental 

objective(s). 

 

Under the Equal Protection Clause, a state actor must provide “exceedingly persuasive 

justification” for a sex-based policy to survive intermediate scrutiny. United States v. Virginia, 518 
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U.S. 515, 533 (1996). It must be “substantially related” to an “important government[al] interest.” 

Id. As the Ninth Circuit has already held, “[t]here is no question” that “promoting equality of 

athletic opportunity between sexes” is an “important governmental interest.” Clark v. Arizona 

Interscholastic Ass’n, 695 F.2d 1126, 1131 (9th Cir. 1982). Sex classifications may be used to 

promote other important governmental interests such as “equal employment opportunity” and “to 

advance the full development of the talent and capacities of our Nation’s people.” Virginia at 533. 

Policymakers cannot use an important governmental interest as a policy justification post hoc; “the 

breadth of the [law]” cannot be “so far removed from [the] particular justifications” put forth in 

support of it, that it is “impossible to credit them.” Romer, 517 U.S. at 635, 116 S.Ct. 1620. See 

e.g., Hecox v. Little.  

In Virginia, Defendant failed to show exceedingly persuasive justification for excluding 

women from the citizen-soldier program as women are fully capable of performing the job duties 

necessary for being a service-member. The sex-based policy did not provide for any important 

governmental interest; hindered employment opportunities for females based on archaic and 

overbroad assumptions about their abilities and roles in society.  

In Hecox, the State of Idaho enacted an ad hoc law banning transgender athletes from 

participating in sports teams aligned with their gender identity. The state designed and 

implemented the policy without reason to believe there was a threat to female athletes’ 

opportunities in obtaining scholarships or ensuring fairness in athletic competition. The court’s 

decision that banning transgender students from competing on teams aligned with their gender-

identity was so “far removed from the particular justifications” of increasing access to college 

scholarships for women that it was “impossible to credit them.” There was zero evidence of a 

cisgender athlete losing a college scholarship or being at the mercy of losing their scholarship 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996118409&pubNum=0000780&originatingDoc=Ie2379f90e17911eabaabff88df14112a&refType=RP&fi=co_pp_sp_780_635&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_635
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opportunities to a transgender athlete. When the policy was enacted, the state was unaware of a 

single transgender athlete participating on a female team, and the policy was purely proactive and 

based only on speculation.  

The current case is unlike Hecox, as here, Respondent enacted the Policy in response to 

numerous complaints by concerned community members, including State Champion and record-

setting swimmer, Brittney Miller. R. 5. Unlike Hecox, here, athletic scholarships have been offered 

to transgender female students at a nearby high school. There has been specific and cognizable 

injury to Brittney Miller, a student at North Green High School R. 4-5. Brittney is a cisgender 

female student who has been training for the opportunity to compete for a college scholarship since 

she was five years old. R. 3. At the age of thirteen, Brittney began training year-round at the advice 

of her swim coach. Id. In response to her coach's reasonable assurance that Brittney could obtain 

college scholarships and potentially compete in the Olympics, both of her parents worked second 

jobs to afford her training. Id. After repeatedly placing first place at the State Championship, a 

University offered Brittney a full-ride scholarship on the condition that she continued to “place as 

she had.” R. 4. During the season following this conversation, Petitioner joined the team and 

dominated both the 100-yard butterfly and the 200-yard individual medley, pushing Brittney out 

of the running for State Competition. Brittney was effectively denied a scholarship opportunity 

because of a student of the opposite sex after a lifetime of training and proving her ability. R. at 5. 

 Since biological males and females are not similarly situated for athletic competition due 

to inherent differences in testosterone levels, they may be treated differently. Further, if state actors 

did not take action to address these physiological differences, females would be at a substantial 

disadvantage in athletic competitions, and decades of litigation preserving these opportunities 

would be attacked. Finally, a policy that accounts for the average physiological differences 
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between the sexes may treat them differently if it is substantially related to an important 

governmental interest, in this case, protecting female athletic and educational opportunities.  

2. The Policy balances equality and practicality as any other method of 

ensuring fairness in athletic competition would be impractical or infringe 

on athletes’ fundamental rights. 

 

For policies that treat individuals differently because of their sex, policymakers must 

balance “equality with practicality,”; and the method of employing the policy must be substantially 

related to an important governmental interest. United States v. Virginia, 518 U.S. 515, 533 (1996). 

If the policy is substantially related to the governmental objectives, it does not have to be 

“absolutely necessary” and is limited only by the United States Constitution. Clark v. Arizona 

Interscholastic Ass’n, 695 F.2d 1126, 1131 (9th Cir. 1982). The controlling law of the land gives 

specific rights to all its citizens, including the right to education, fundamental fairness, and the 

right to privacy. See, e.g., Boyd v. Board of Directors, 612 F. Supp. 86 (E.D. Ark. 1985) 

(recognizing that an accomplished football player’s Due Process rights were violated when he was 

suspended from the final season of his high school career); Hecox v. Little (holding that there is 

“injury in fact” sufficient to confer standing of a right to privacy violation when a high school 

student is at risk of being forced to undergo an invasion of privacy simply to play sports).  

In Boyd, the Eastern District of Arkansas held that the right to education is infringed when 

a high school takes away an accomplished athlete’s opportunity to obtain a college scholarship; 

stating that participation in high school sports is “vital and indispensable to a college scholarship, 

in essence, a college education”.  Boyd v. Board of Directors at 93. The opinion focused on the 

fact that the suspended football player was incredibly accomplished and undoubtedly would 

receive an athletic college scholarship if he played during his final season. Id. Denying him the 
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opportunity to obtain this scholarship, with no important governmental interests to support the 

decision, was a constitutional violation.  

In Hecox, the court notes not only the impracticability but the constitutional challenges that 

arise when athletes can choose to compete on the team that aligns with their gender identity rather 

than their sex. Giving students the ability to challenge another athlete for not being similarly 

situated to them would put students in the unfair position of having to advocate and prove their 

gender identity. This takes a private decision and makes it a public debate, with or without the 

consent of the athlete in question. All students open the door to being a subject of this type of 

public discussion by merely joining an athletic team. A cisgender athlete who is dominating the 

competition may have bitter opponents question the status of her gender and would have to provide 

medical documentation of her biological sex. Not only is this impractical and inefficient, it raises 

privacy concerns for students who must prove that they have been under hormone suppression 

therapy or that their gender identity is the same as the one assigned at birth.  

Like the Plaintiff in Boyd, student-athlete Brittney Miller is incredibly accomplished, 

winning over 200 first-place ribbons before the age of thirteen and becoming the first high school 

female athlete to place first in multiple strokes at the State Championship R. 1. After orally 

receiving a full-ride scholarship offer contingent on Brittney continuing to place first in the State 

Championship, Taylor Powell left the boys’ team to swim on the girls’ team and dominated against 

her female competitors. R.4-5 As to be expected, Brittney placed and was no longer eligible to 

compete at the State Championship, where Petitioner would be taking her place. Id. Like in Boyd, 

Brittney, being in her final year of high school, cannot recreate this one-time opportunity to 

impress schools and receive athletic scholarships to college. R. 4. Like Boyd, the economic, 
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athletic, and social injury to students like Brittney, as well as their families, are substantial and 

infringes on her right to education.  

Furthermore, like Hecox, the student-athletes would be subject to privacy concerns if North 

Greene were to decide who can compete on which athletic team based on gender identity or levels 

of testosterone. The Policy not only provides equal opportunity for women; it is also the most 

practical measure to do so. If, as a society, we were to abolish sex-based athletic classifications 

altogether and allow all genders to compete against each other, women’s access to college 

scholarships would be substantially affected. On the other hand, if we were to allow the students 

to decide which team they would rather compete on because ta team more closely aligns with their 

gender identity, it would defeat the purpose of having separate teams. Furthermore, it infringes on 

the privacy concerns of students who do not wish to have their gender questioned by competitors 

or classmates. All in all, moving this line creates privacy and practicability concerns, while 

deleting it would abolish the decades of litigation that gave women equal opportunity to men in 

athletic competition.  Because biological males have an inherent athletic advantage over biological 

females, and the Policy was enacted to preserve the opportunities for females by giving them 

scholarship opportunities separate from those with this unfair advantage, the Policy is 

constitutional under the Fourteenth Amendment’s Equal Protection Clause.  

 

II. RESPONDENT DID NOT VIOLATE PETITIONER’S DUE PROCESS CLAUSE 

RIGHTS UNDER THE FOURTEENTH AMENDMENT OF THE UNITED 

STATES CONSTITUTION BECAUSE PETITIONER HAS FAILED TO 

IDENTIFY A FUNDAMENTAL RIGHT THAT HAS BEEN VIOLATED, AND 

EVEN IF THIS COURT DOES IDENTIFY A FUNDAMENTAL RIGHT WHICH 

HAS BEEN VIOLATED, RESPONDENT’S POLICY WITHSTANDS A STRICT 

SCRUTINY REVIEW. 

 

Pursuant to the Due Process Clause, no state shall “deprive any person of life, liberty, or 

property, without due process of law.” U.S. Const. amend. XIV, § 1. To begin an analysis of 
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whether or not an individual’s Due Process rights have been violated, the Court must first 

determine whether or not the right that has been stripped away is fundamental or non-fundamental. 

Leebaert v. Harrington, 332 F.3d 134, 140 (2d Cir. 2003). If the right which has been violated is 

deemed to be one that is fundamental, a strict scrutiny review will apply, while a rational basis 

review will apply to a non-fundamental right. Id. A fundamental right is one that is “so rooted in 

the traditions and conscience of our people as to be ranked as fundamental.” Michael H. v. Gerald 

D., 491 U.S. 110, 122 (1989). It will be “implicit in the concept of ordered liberty, or deeply rooted 

in this Nation’s history and tradition.” Id.  

A. Petitioner’s right to compete against females when she is a biological male is not 

fundamental, and her right to privacy implicit in the United States Constitution 

has not been violated.  

 

The Fourteenth Amendment of the Constitution protects those rights that are fundamental, 

such as the right to privacy concerning consensual sexual activity, Lawrence v. Texas, 539 U.S. 

558, 578 (2003), the right to marriage, Obergefell v. Hodges, 576 U.S. 644, 667 (2015), and the 

right to reproductive autonomy, Eisenstadt v. Baird, 405 U.S. 438, 455 (1972). See also Wash. V. 

Glucksberg, 521 U.S. 702 (1997) (“in addition to the specific freedoms protected by the Bill of 

Rights, the ‘liberty’ specially protected by the Due Process Clause includes the rights to marry, to 

have children, to direct the education and upbringing of one’s children, to marital privacy, to use 

contraception, to bodily integrity, and to abortion”) (citations omitted).  

1. The right to compete on a team that aligns with an individual’s gender 

identity, rather than her biological sex, is not a fundamental right because 

it is not deeply rooted in this country’s history, traditions, or conscience.  

 

Petitioner contends that a fundamental right has been violated in the present case where 

she is being prohibited from competing against biological females in high school athletics when 

she is a biological male. R. at 5. Constitutional protection is extended “to those fundamental 
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aspects of life, liberty, and property that rise to the level of a ‘legitimate claim of entitlement’ but 

does not protect lesser interests or ‘mere expectations.’” Walsh v. La. High Sch. Athletic Asso., 

616 F.2d 152, 159 (5th Cir. 1980) (citations omitted). “A student’s interest in participating in a 

single year of interscholastic athletics amounts to a mere expectation rather than a constitutionally 

protected claim of entitlement.” Id. Petitioner’s interest in participating in high school athletics is, 

therefore, not a fundamental right in of itself. Notably, Petitioner retains the right to compete on 

the male swim team. R. at 5.  

Petitioner’s interest in competing on the team, which aligns with her gender identity rather 

than her biological sex, is similarly not a fundamental right. An analysis into whether a right is 

fundamental “requires courts to exercise reasoned judgment in identifying interests of the person 

so fundamental that the State must accord them its respect.” Obergefell, 576 U.S. at 664. This 

process, however, “has not been reduced to any formula.” Poe v. Ullman, 367 U.S. 497, 542 

(1961). Rather, “history and tradition guide and discipline this inquiry but do not set its outer 

boundaries.” Obergefell, 576 U.S. at 664. Therefore, a right that has not been analyzed by this 

court should only be deemed fundamental if it is prevalent throughout American history and 

traditions. 

American professional sports history illustrates that this country has neither a history nor a 

tradition of allowing biological males to compete against biological females in competition. The 

National Basketball Association, for example, is made up entirely of biological males, while the 

Women’s National Basketball Association exists separately for female athletes. The U.S. Men’s 

National Team, which competes in international soccer competitions, exists separately from the 

U.S. Women’s National Team. The same type of sex-based classification has been observed 

throughout the history of high school and college sports teams.  
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It cannot be said that there is a history or tradition in this country promoting an individual’s 

right to play for a team that does not correspond with that individual’s biological sex. This 

contention is supported by the aforementioned professional sports leagues, consisting of either 

males or females, and the custom of dividing scholastic sports teams between the sexes. Therefore, 

the right that has been stripped from Petitioner is not one that should be considered fundamental.  

Petitioner’s right to compete for a collegiate athletic scholarship for swimming additionally 

remains unhindered. Petitioner retains the right to swim for North Green High School on the male 

swim team, and therefore she has the right to compete for a collegiate athletic scholarship. R. at 5. 

Furthermore, college scouts are aware of the NCAA rule that allows transgender students to 

compete on the female team after a year of testosterone-suppression therapy, NCAA Inclusion of 

Transgender Student-Athletes, NCAA Office of Inclusion, 13 (2011). Therefore scouts can still 

recruit her for a collegiate team. Her performance on a male swim team will not necessarily be 

judged solely on how she performs against cisgender males, but rather by her individual 

performances. College scouts may still offer Petitioner an athletic scholarship to swim for a 

collegiate female swim team based on those performances. There is no harm done to Petitioner’s 

ability to secure an athletic scholarship. Therefore, if Petitioner’s counsel raises this argument, it 

is moot. There is still no fundamental right violation, which stems from Respondent’s policy. 

2. Petitioner’s right to privacy has not been violated in the present case 

because locker rooms are not intended to provide a place of privacy, and 

Petitioner’s right to autonomy has not been affected.  

 

Petitioner would suffer no right to privacy violation concerning sharing a locker room with 

cisgender males. Respondent concedes that individuals have “a legitimate and important interest 

in bodily privacy that is implicated when his or her nude or partially nude body is exposed to 

others.” Grimm v. Gloucester Cty. Sch. Bd., 2020 U.S. App. LEXIS 27234. However, this right 
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has been described as “the right to be free from State-compelled risk of intimate exposure of 

oneself to the opposite sex.” Parents for Privacy v. Barr, 949 F.3d 1210, 1222 (9th Cir. 2020). 

Furthermore, Justice Monroe himself, in dissent to the 14th Circuit’s opinion in favor of 

Respondent, stated that locker rooms “exist to provide students the opportunity to address their 

‘biological and hygienic needs,’ not to provide them with privacy. R. at 17, citing Doe by and 

through Doe v. Boyertown Area School District, 897 F.3d 518 (3rd Cir. 2018). Justice Monroe 

justifies this conclusion by noting “the nature of shared restrooms and locker rooms, spaces that 

are inherently not private in that it is both ‘common’ and ‘expected’ to ‘encounter others in various 

stages of undress.’” Id.  

In the present case, Petitioner has been told she must swim on the team, which aligns with 

her biological sex – the male team. As a member of the male swim team, Petitioner would be 

expected to share a locker room with cisgender males. This expectation would not violate 

Petitioner’s right to privacy, as she would be sharing facilities with members of her biological sex. 

Further, Petitioner has not suffered a right to privacy violation regarding a shared locker room 

because locker rooms are not intended to provide a place of privacy, but rather a space to address 

hygienic needs. If Petitioner continues to feel uncomfortable sharing a locker room with cisgender 

males, then a private alternative could be made available which addresses that issue without 

assigning Petitioner to the female team.  

Petitioner right to privacy has regarding her right to autonomy has also not been violated 

by the Policy. Respondent acknowledges that this Court has long recognized the “right of every 

individual to the possession and control of [her] own person, free from all restraint or interference 

of others.” Union P. R. Co. v. Botsford, 141 U.S. 250, 251 (1891). This Court has, however, limited 

this “right to define one’s own concept of existence” where the expression of this right is “more 
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than a philosophic exercise” that is “fraught with consequences for others.” Planned Parenthood 

v. Casey, 505 U.S. 833, 851-52 (1992). This Court established in Planned Parenthood, a case 

concerning a woman’s right to an abortion, that governmental regulation is unconstitutional if it 

“has the purpose or effect of placing a substantial obstacle in the path of a woman seeking an 

abortion of a nonviable fetus.” Id. at 877. Applying that same framework, this Court should find 

Respondent’s policy unconstitutional regarding Petitioner’s right to bodily autonomy only if it 

places a substantial obstacle in her path of living her life as a woman. 

Petitioner’s right to live her life as a woman has remained unhindered. The Policy does not 

substantially affect this right. Petitioner retains her right to live her life as a woman and can do so 

in athletic competition as well. Respondent’s policy maintains that Petitioner must compete on the 

male swim team, but Respondent stresses that she may do so while identifying as a woman. In 

fact, any female athlete may compete on a male team, and may do so as a woman. R. at 5. Petitioner 

may wear whatever swimwear she chooses, may wear her hair however she chooses, and may 

maintain her identity as a woman. Therefore, Respondent’s policy places no substantial obstacle 

in Petitioner’s path of identifying as a woman, and therefore this argument, if maintained by 

Petitioner, is also moot. This Court should find no right to privacy violation brought about by the 

Policy.  

B. This Court should find that no fundamental right has been violated and therefore, 

a rational basis review should be applied, which the Policy readily survives, and 

even if this Court finds that Petitioner’s fundamental right has been violated, 

Respondent’s Policy survives a strict scrutiny review. 

 

“Where the claimed right is not fundamental, the governmental regulation need only be 

reasonably related to a legitimate state objective.” Immediato v. Rye Neck Sch. Dist., 73 F.3d 454, 

461 (2d Cir. 1996). The analysis of whether a government-funded regulation meets this 

requirement is referred to as a rational basis analysis. Leebaert v. Harrington, 332 F.3d 134, 140 
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(2d Cir. 2003). Where the claimed right is fundamental, however, “strict scrutiny applies, and the 

districting plan must be narrowly tailored to serve a compelling governmental interest to survive.” 

Abrams v. Johnson, 521 U.S. 74, 91 (1997). If the Court finds that Respondent violated one of 

Petitioner’s non-fundamental rights, then the Policy must only survive a rational basis review; 

however, if Respondent violated a fundamental right, it must stay strict scrutiny review.  

In the present case, the right which has been violated is Petitioner’s right to compete in 

high school athletics in a manner that aligns with her female gender identity rather than her 

biological sex, which is male. The right to choose your athletic team is not a fundamental right 

because it is not prevalent in American history or traditions, and therefore a rational basis review 

will apply. Even if this Court finds this policy does violate one of Petitioner’s fundamental rights, 

however, the compelling governmental interest behind the Policy is sufficiently strong and 

narrowly tailored to survive a strict scrutiny analysis.  

1. Respondent’s policy survives a rational basis review because it is 

reasonably related to a legitimate state interest. 

 

“There is no question that [redressing past discrimination against women in athletics and 

promoting equality of athletic opportunity between the sexes] is a legitimate and important 

governmental interest.” Clark v. Ariz. Interscholastic Asso., 695 F.2d 1126, 1131 (9th Cir. 1982), 

cert. denied 464 U.S. 818 (1983). In Clark, the court upheld a policy prohibiting biologically male 

students from joining a female volleyball team because of the “physiological fact that males would 

have an undue advantage competing against women for positions on the volleyball team.” Id. In 

that situation, the court found that “there [was] clearly a substantial relationship between the 

exclusion of males from the team and the goal of redressing past discrimination and providing 

equal opportunities for women.” Id. This interest logically flows to the present prohibition of 
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biological males – who identify as women – from joining female teams and competing against 

biological females.  

This state interest in disallowing transgender individuals from competing against members 

of the opposite biological sex has also been demonstrated via state legislation. In March of 2020, 

Idaho enacted a law “preclude[ing] transgender female athletes from participating in women’s 

sports.” Hecox v. Little, No. 1:20-cv-00184-DCN, 2020 U.S. Dist. LEXIS 149442, 4 (D. Idaho 

Aug. 17, 2020). Idaho lawmakers who sponsored the bill, titled the Fairness in Women’s Sports 

Act, supported the legislation by citing the fact that in a single year, 275 high school males ran 

faster times than the lifetime best of world-champion female sprinter Allyson Felix, who has won 

nine Olympic medals. Court allows Idaho athletes to intervene in defense of Fairness in Women’s 

Sports Act, Alliance Defending Freedom (Aug. 17, 2020), https://www.adflegal.org/press-

release/court-allows-idaho-athletes-intervene-defense-fairness-womens-sports-act. This 

legislation is meant to prohibit males from unfairly competing against females in athletic 

competition. This Court has indeed recognized “that the sexes are not similarly situated in certain 

circumstances.” Michael M. v. Superior Court, 450 U.S. 464 (1981). Notably, in Hecox, the United 

States government has filed a Statement of Interest in support of Idaho’s legislation. 2020 U.S. 

Dist. LEXIS 149442, at 4. 

The present case – and athletic competition in general – is a circumstance where the sexes 

are not similarly situated. This contention is supported by the fact that 275 high school males ran 

faster times than 9-time Olympic medalist Allyson Felix, as well as the fact that the ten fastest 

High School 200-yard Individual Medley swimmers in the United States over the past ten years is 

made up of nine males and one female. The same exact split, nine males and one female, makes 

up the ten fastest high school 100-yard butterfly swimmers in the United States over the past ten 
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years. This evidence clearly illustrates that biologically male athletes have a distinct, demonstrated 

athletic advantage over biological females. If biological males were permitted to compete on teams 

intended for biological females, then those biological females would be severely disadvantaged. 

In order to achieve the governmental interest of redressing past discrimination and providing equal 

opportunities for women in sports, biological males should be prohibited from competing on teams 

intended for female athletes. The Policy in the present case is unquestionably related to that 

governmental interest. Therefore, the Policy survives under a rational basis review. 

2. Respondent’s policy survives a strict scrutiny review because it is narrowly 

tailored and serves a sufficiently strong and compelling state interest. 

 

If this Court does find that Petitioner has been stripped of a fundamental right, the Policy 

would still survive under a strict scrutiny review, which “prohibits States from infringing 

fundamental liberty interests, unless the infringement is narrowly tailored to serve a compelling 

state interest.” Lawrence v. Texas, 539 U.S. 558, 593 (2003). When applying strict scrutiny, “the 

Supreme Court is willing to take into account actual differences between the sexes, including 

physical ones.” Clark v. Ariz. Interscholastic Asso., 695 F.2d 1126, 1129 (9th Cir. 1982). 

Furthermore, this Court has “conceded that a sex classification could be upheld if sex represented 

‘a legitimate accurate proxy’ in a regulatory scheme. Id., citing Schlesinger v. Ballard, 419 U.S. 

498 (1975).  

“The governmental interest [of] redressing past discrimination against women in athletics 

and promoting equality of athletic opportunity between the sexes . . . is a legitimate and important 

governmental interest.” Clark, 695 F.2d at 1131. See also Petrie v. Ill. High Sch. Asso., 75 Ill. App. 

3d 980 (1979). Government action effectuating this interest will be deemed to be narrowly tailored 

if it employs “the least restrictive means of doing so.” Hecox v. Little, No. 1:20-cv-00184-DCN, 

2020 U.S. Dist. LEXIS 149442, 4 (D. Idaho Aug. 17, 2020). Respondent’s policy will withstand 
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a strict scrutiny review so long as it achieves a legitimate compelling governmental interest in the 

least restrictive means possible.  

In the present case, the governmental interest behind the Policy is the same as the interest 

in Clark – to redress past discrimination against women in athletics and to promote equality of 

athletic opportunity between the sexes. The 9th Circuit has ruled that this interest is legitimate and 

important enough to survive a strict scrutiny review. The policy in question is also narrowly 

tailored to effectuate this interest. Only biological males are prohibited from competing against 

biological females, as the biological females are the ones who would be disadvantaged if no such 

policy existed. Biological females are permitted to compete against biological males because they 

would not be disadvantaging the opposite sex.  

The Policy is narrowly tailored even in light of the NCAA and Olympic Committee policies 

that allow biological males to compete against biological females so long as they have been on 

testosterone suppression therapy for at least a year. Such an approach would be unreasonable in 

the present case; however as the students in question are high school students and primarily minors. 

There is a current political trend in the United States in which states are proposing legislation that 

would criminalize or restrict the initiation of transition-related therapy for children. At least eight 

states have introduced legislation that would seek to achieve that goal in 2020 alone. Kristen Lam, 

National firestorm on horizon as states consider criminalizing transgender treatments for youths, 

USA TODAY (Feb. 6, 2020, 2:21 PM), 

https://www.usatoday.com/story/news/nation/2020/02/06/transgender-youth-transition-

treatment-state-bills/4605054002/. The policy justification behind this legislation is to encourage 

individuals to choose to fully transition from male to female or vice versa – an irreversible process 

– when they are at a more mature age. Id. By implementing a policy similar to the NCAA or the 
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Olympic Committee at a high school level, it would incentivize earlier transition and effectively 

work against that policy.  

Assigning individuals to male or female athletic teams based on attributes specific to each 

individual athlete, such as testosterone levels, muscle mass, height, or weight in an attempt to 

narrow the policy further, would be unreasonable. Such an approach would pose more issues than 

the current Policy. First, requiring individuals to disclose medical records indicating testosterone 

levels and other metrics not readily apparent would be a right to privacy violation in of itself. Doe 

v. Delie, 257 F.3d 309, 315 (3d Cir. 2001). “There can be no question that . . . medical records, 

which contain intimate facts of a personal nature, are well within the ambit of materials entitled to 

privacy protection. United States v. Westinghouse Elec. Corp., 638 F.2d 570, 577 (3d Cir. 1980). 

Also, putting aside the right to privacy concerns, this method of categorization would be both 

costly and time-consuming, and it would likely prove to be impractical. 

Second, there is no justification to support categorization based on height or weight within 

the sexes. Throughout all forms of athletic competition, males who are larger and stronger achieve 

tremendous athletic success. The same is true for female athletes. A classification onto male or 

female teams based on these metrics would hinder the spirit of competition. A classification based 

on sex is better suited to preserve that spirit. This Court has recognized that “due to average 

physiological differences, males would displace females to a substantial extent if they were 

allowed to compete for positions on [women’s sports teams].” Clark, 695 F.2d at 1131. State courts 

have determined that classification based on sex “is the only feasible classification to promote the 

legitimate and substantial State interest of providing for interscholastic athletic opportunity for 

girls.” Petrie v. Ill. High Sch. Asso., 75 Ill. App. 3d 980 (1979). This Court in Clark relied partially 

on the findings in Petrie in coming to its conclusion that such a classification is constitutional. 
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Clark, 695 F.2d at 1130-31. This argument, if presented by Petitioner, fails under an application 

of applicable case law. Because the policy in question is narrowly tailored and serves a compelling 

governmental interest, it would survive a strict scrutiny review. 

CONCLUSION 

 Respondent did not violate Petitioner’s Equal Protection Clause rights under the Fourteenth 

Amendment when it enacted its Policy prohibiting transgender females from competing on the 

female swim team. Concerning the Equal Protection Clause, the policy is substantially related to 

an important governmental interest, and cisgender and transgender female high school athletes are 

not similarly situated for athletic competition. Further, Respondent did not violate Petitioner’s Due 

Process Clause rights under the Fourteenth Amendment in enacting its policy for two reasons. 

First, Petitioner has failed to identify a fundamental right that has been violated. Second, the policy 

in question serves a sufficiently strong compelling governmental interest and is narrowly tailored 

to effectuate that interest. Therefore, this Court should affirm the 14th Circuit’s Order granting 

Respondent’s Motion for Summary Judgment. 
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APPENDIX A 

Fourteenth Amendment to the United States Constitution, section one: 

“All persons born or naturalized in the United States, and subject to the jurisdiction thereof, 

are citizens of the United States and of the state wherein they reside. No state shall make or enforce 

any law which shall abridge the privileges or immunities of citizens of the United States; nor shall 

any state deprive any person of life, liberty, or property, without due process of law; nor deny to 

any person within its jurisdiction the equal protection of the laws.” 
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APPENDIX B 

North Green High School Athletic Association’s 

Fair Opportunity for Women Athletes Policy 

 

(1) “Interscholastic and intramural club athletic teams or sports that 

are sponsored by a public primary or secondary school or institution 

whose students or teams compete in the North Green High School 

Athletic Association shall be “expressly designated as (1) of the 

following based on biological sex: (a) Males, men, or boys; (b) 

Females, women, or girls; or (c) Coed or mixed.” 

 

(2) “Athletic teams or sports designated for females, women, or girls 

shall not be open to students who are biologically male.” 

 

 

 

 


