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QUESTIONS PRESENTED 

1. Whether a policy that discriminates on the basis of sex and infringes on individuals’ 

right to express their gender identities triggers heightened scrutiny under the Equal 

Protection and Due Process Clauses of the Fourteenth Amendment to the U.S. 

Constitution. 

2. Whether such policy is sufficiently related to a government interest to justify the 

infringement on rights guaranteed under the Fourteenth Amendment. 
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OPINIONS BELOW 

The Fourteenth Circuit’s decision in this matter is unpublished but is reproduced in full in 

the record at pages 2-18. The order number is 20-1017. The District Court’s memorandum 

opinion is unpublished but is cited as Powell v. North Greene State High School Athletic 

Association, 2020 WL 12345 (E.D.N.G. 2020). 

CONSTITUTIONAL PROVISIONS 

Fourteenth Amendment, § 1 

All persons born or naturalized in the United States and subject to the jurisdiction thereof, are 

citizens of the United States and of the State wherein they reside. No State shall make or enforce 

any law which shall abridge the privileges or immunities of citizens of the United States; nor 

shall any State deprive any person of life, liberty, or property, without due process of law; nor 

deny to any person within its jurisdiction the equal protection of the laws. 

 

POLICY LANGUAGE 

Fair Opportunity for Women Athletes Policy 

(1) Interscholastic and intramural club athletic teams or sports that are sponsored by a public 

primary or secondary school or institution whose students or teams compete in the North 

Greene High School Athletic Association shall be expressly designated as one (1) of the 

following based on biological sex: (a) Males, men or boys; (b) Females, women, or girls; 

or (c) Coed or mixed. 

(2) Athletic teams or sports designated for females, women, or girls shall not be open to 

students who are biologically male. 
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STATEMENT OF THE CASE 

Statement of Facts 

Petitioner Taylor Powell is a high school student in North Greene. R. at 4. Though she 

was assigned male gender at birth, at a young age she began to experience the onset of gender 

dysphoria, a serious psychological condition that affects individuals whose gender identity does 

not align with the gender they were assigned at birth. Id. Petitioner has always known that she is 

a girl. Id. During puberty, she began to experience debilitating anxiety and distress caused by her 

gender dysphoria and decided to transition to living according to her gender identity. Id.  

Petitioner is a gifted swimmer and petitioned her school to allow her to try out for the 

women’s swim team rather than the men’s team for the 2019-2020 season, which it did. Id. 

Petitioner worked hard and was very successful during the swimming season and would likely 

have been awarded a scholarship to swim in college. Id. at 5. Unfortunately, Petitioner’s success 

threatened to upset the college plans of another woman on the team, Brittany Miller. Id. 

Discouraged that Petitioner consistently outperformed her, Miller and other cisgender women on 

the team petitioned the North Greene State High School Athletic Association (“Respondent”) to 

ban transgender students from competing on women’s teams. Id.  

At a meeting in February 2020, the Respondent adopted the Fair Opportunity for Women 

Athletes policy (“Policy”), which does just that. Id. Petitioner and all other transgender women 

are now banned from trying out for or competing on women’s sports teams in schools which are 

part of the North Greene State High School Athletic Association. Id. The policy does not contain 

any such ban on transgender men competing on men’s sports teams. Id. Petitioner lost the 

opportunity to try out for the women’s swim team for the 2020-2021 season. Id. at 6. 
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Procedural History 

Petitioner initiated the instant case in United States District Court for the District of North 

Greene. R. at 6. Petitioner challenged the Respondent’s policy on Fourteenth Amendment 

grounds (both Equal Protection and Due Process), and the District Court awarded her summary 

judgment and a preliminary injunction against enforcement of the policy. Id. 

The Respondent appealed the District Court’s ruling to the United States Court of 

Appeals for the Fourteenth Circuit, which reversed. Id. at 12. Petitioner now appeals. Id. at 1. 

 

SUMMARY OF ARGUMENT 

I. 

The Fourteenth Circuit was incorrect in its holding that the Fair Opportunities for Women 

Athletes Policy (“the Policy”) does not warrant heightened scrutiny under the Fourteenth 

Amendment. It is undisputed that, for the purposes of Fourteenth Amendment analysis, the 

Respondent is a state actor. 

Under the Equal Protection Clause, different standards of review apply to discriminatory 

policies depending on the group or groups they discriminate against. The Fourteenth Circuit 

incorrectly determined that the Policy prohibiting transgender athletes from competing on teams 

that align with their gender identity deserved only rational basis scrutiny. However, under this 

Court’s recent jurisprudence, discrimination against transgender individuals is sex 

discrimination. Thus, under the Equal Protection Clause, this Policy should be subjected to 

intermediate scrutiny. 

 This Court recently decided a case holding that discrimination against a transgender 

individual was sex discrimination under a Title VII claim. Because discrimination against 



 3 

transgender individuals is based on the individual’s assigned sex at birth, policies like the one at 

issue here necessitate sex distinctions in order to operate. Accordingly, these policies inherently 

rely on sex discrimination, and thus are subject to intermediate scrutiny. 

 Several Circuit Courts have applied intermediate scrutiny to issues of transgender 

discrimination, including the Fourth, Sixth, Seventh, and Eleventh Circuits. While many of these 

cases dealt with other transgender issues, such as the use of bathrooms according to gender 

identity rather than biological sex, they apply similar logic when subjecting these policies to 

intermediate scrutiny.  

The Fourteenth Circuit also incorrectly found that the Policy does not warrant strict 

scrutiny under the Due Process Clause of the Fourteenth Amendment. The Fourteenth Circuit's 

framing of the issue as that of whether Petitioner “has a fundamental right to compete in sports a 

woman, rather than as a male” is excessively narrow. This Court's prior caselaw makes clear that 

government defendants cannot elude Fourteenth Amendment analysis by understating what is at 

stake for the plaintiff. Here, what is at stake is Petitioner's right to make a fundamentally 

personal and private decision without state interference.  

For decades, this Court has observed that fundamental rights related to privacy and 

personal autonomy inhere within the Due Process Clause. These rights include marrying, raising 

children, using contraception, and abortion. The Fourteenth Circuit failed to see that the right to 

gender identity expression is the logical successor to the fundamental rights jurisprudence that 

this Court has been developing for over half a century. 

The right to expression of gender identity is fundamental. Transgender people who do not 

or cannot live freely according to their gender identity frequently suffer from gender dysphoria, a 

psychological condition characterized by debilitating anxiety, depression, and suicidal ideation. 
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Cisgender people (i.e., those whose gender identity aligns with the gender they were assigned at 

birth) can scarcely imagine what this is like because freedom to express one's gender identity is 

so fundamental that most of society never even thinks to articulate it. We have taken freedom to 

express gender identity for granted to such an extent that we can hardly conceive of what it 

would be like to have it taken away. 

This Court has acknowledged that the rights that are fundamental for Fourteenth 

Amendment purposes need not have been those that would have been considered fundamental at 

the time the Amendment was enacted. Successive generations of Americans discover new 

aspects of what freedom means, and injustice reveals itself as such over time.  

Respondent argues that the right to free expression of gender identity finds no support in this 

nation's history and tradition. Not so. Nothing could be more fundamental to American values 

than the right to be free from unnecessary government intrusion. One of the ways that 

government intrudes is by imposing mainstream normative values on those who prefer to live 

their lives a different way. Because the right to express one’s gender identity is fundamental, the 

Policy should be subjected to strict scrutiny under the Due Process Clause. 

II. 

 The Fourteenth Circuit also erred in finding that the Policy does not violate the 

Fourteenth Amendment. It cannot survive strict or intermediate scrutiny or rational basis review.  

 In order to withstand rational basis review, the policy in question must be narrowly 

tailored to serve a compelling government interest. Here, the Respondent’s interest in providing 

women with opportunities to compete in sports is reasonable, but the Policy is far too broad to be 

constitutional. The Respondent has completely proscribed transgender women’s participation on 

women’s sports teams regardless of the probability that any one individual will defeat cisgender 
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women in competition. This policy is based on outmoded stereotypes and assumptions about 

women’s abilities to compete against men, and as such it is not narrowly tailored to the interest it 

is supposed to further. 

In order to survive intermediate scrutiny, a policy must serve important governmental 

objectives and be substantially related to the achievement of those objectives. The Policy policies 

fails to withstand this level of scrutiny. This Court’s jurisprudence acknowledges that 

discriminatory policies based on sex cannot survive when they draw arbitrary distinctions 

between the sexes. Later cases, however, expanded beyond prohibiting arbitrary discrimination. 

Even in the presence of legitimate state interests, this Court would not tolerate what it saw as 

invidious discrimination based on sex. Even though there are some inherent differences between 

the sexes, this Court does not immediately defer to generalizations about the sexes when 

determining whether a discriminatory policy satisfies intermediate scrutiny. Ideas about the fixed 

roles in society for men and women, or beliefs about what men and women can do, fail to justify 

sex discrimination. Since the policy does nothing to further the state’s goal of fostering 

competition and hinders transgender athletes’ participation, it cannot withstand intermediate 

scrutiny.  

The Fourteenth Circuit also incorrectly concluded that the policy survives rational basis 

scrutiny. Though the state unquestionably has a strong interest in providing opportunities for 

women in sports, the policy that purports to protect these interests has no rational relation to this 

goal. The cisgender students who originally complained were not defeated in sports by men 

dressed in women's clothing. They were defeated by women. This policy cannot protect some 

women by harming others and still claim that this policy is rationally related to its goal. This 

Court has found that the state may not use policy to effectuate private biases of a subset of the 
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community. Nor may it use sex-based classifications to perpetuate the stereotype of women as 

weak, inferior, and in need of protection. Transgender students comprise such a tiny minority of 

the population (a mere 0.6%) that there is no way for them to make a significant impact on the 

opportunities available to all women (roughly 51% of the population). The policy, which 

completely proscribes their participation on women's teams, is far too broad to be 

constitutionally acceptable.  

ARGUMENT 

I. The Fourteenth Circuit erred in holding that the Fair Opportunities for Women 
Athletes policy does not warrant heightened scrutiny under the Fourteenth 
Amendment.  

 
Under this Court’s analysis of the protections afforded by the Fourteenth Amendment, 

certain government infringements on individual rights are subject to a greater degree of scrutiny 

than others. Moore v. City of East Cleveland, 431 U.S. 494, 499 (1977). There is no dispute that 

the Respondent here is a state actor for purposes of the Fourteenth Amendment. R. at 6. Under 

the Equal Protection Clause, limitations on individual rights that apply to certain “suspect 

classes” of individuals trigger heightened scrutiny. City of Cleburne v. Cleburne Living Ctr., 473 

U.S. 432, 440 (1985). Under the Due Process Clause, limitations on rights deemed 

“fundamental” trigger heightened scrutiny. Moore, 431 U.S. at 499. 

The U.S. Court of Appeals for the Fourteenth Circuit incorrectly held that the 

Respondent’s Fair Opportunities for Women Athlete’s policy (“the Policy”) does not trigger 

heightened scrutiny under either the Equal Protection Clause or the Due Process Clause.  
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A. The Policy discriminates against transgender individuals on the basis of sex, which 
is a quasi-suspect class for purposes of the Equal Protection Clause.    

 
The Equal Protection Clause of the Fourteenth Amendment guarantees individuals “equal 

protection under the law.” U.S. CONST. amend. XIV, § 1. Under this Court’s analysis of 

discrimination under the Equal Protection Clause, government policies that discriminate based 

on certain suspect classes, such as race, must withstand the Courts’ strict scrutiny, the most 

stringent standard of judicial review. City of Cleburne, 473 U.S. at 440. If the policy does not 

discriminate on the basis of a suspect class, it need only satisfy a rational basis test. However, 

sex discrimination, unlike other forms of discrimination evaluated under the Equal Protection 

clause, receives special doctrinal treatment. Sex is not one of the suspect classes where 

discrimination automatically requires strict scrutiny. Nor is it a class where discrimination need 

only satisfy a rational basis test. Instead, this Court “has carefully inspected official action that 

closes a door or denies opportunity to women (or to men),” choosing to apply a standard of 

intermediate scrutiny for questions of sex discrimination. U.S. v. Virginia, 518 U.S 515, 532 

(1996). This intermediate scrutiny, rather than strict scrutiny or rational basis, is the appropriate 

standard of review for policies discriminating against transgender individuals.  

In determining that the Policy merited only rational basis scrutiny, the Fourteenth Circuit 

evaluated transgender individuals as their own class. Once the Fourteenth Circuit determined that 

“[n]either the United States Supreme Court nor this Court has recognized transgender status as a 

suspect classification under the Equal Protection Clause,” it applied rational basis review. R. at 

7-8. This analysis conveniently ignores the fact that discrimination against transgender 

individuals falls under the broader umbrella of sex discrimination.  

This Court recently stated that “it is impossible to discriminate against a person for being 

homosexual or transgender without discriminating against that individual based on sex.” Bostock 



 8 

v. Clayton County, 140 S. Ct. 1731, 1741 (2020). Bostock provides some insight into the 

understanding of how discrimination against transgender individuals fits neatly into the category 

of sex discrimination. It dealt with claims under Title VII of the Civil Rights Act of 1964 of three 

employees who were fired from their jobs shortly after revealing that they were homosexual or 

transgender. Id. at 1737. In determining that these firings violated Title VII because they were 

sex discrimination, the majority noted that the impermissibility of the firings stemmed from the 

differential treatment of the sexes by employers. Id. at 1741. In the case of homosexuals, firing a 

male employee for being attracted to men while allowing a female employee who is also 

attracted to men to remain employed “intentionally singles out an employee to fire based…on the 

employee’s sex.” Id. Similarly, transgender individuals are discriminated against when an 

employer “fires a transgender person who was identified as a male at birth but who now 

identifies as female” while “retain[ing] an otherwise identical employee who was identified as 

female at birth.” Id.  

The Respondent’s Policy discriminates in a similar way: athletes who identify as female 

can participate in female sports only if their assigned gender at birth was also female. Athletes 

like Petitioner, who identifies as female, are prohibited based solely on the sex assigned to them 

at birth. Differential treatment in this scenario based solely on Petitioner’s assigned sex at birth, 

according to Bostock, are sex discrimination; accordingly, this type of discrimination should 

trigger intermediate scrutiny.  

As this Court held in Bostock, application of the analysis for sex discrimination to 

policies that discriminate against transgender people is perfectly logical because the two are 

inextricably linked. Id. at 1742. Requiring similar treatment of discrimination against transgender 
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people comports with the development of the Equal Protection Clause’s protections against sex 

discrimination. As this Court found in U.S. v Virginia,  

the Court has repeatedly recognized that neither federal nor state 
government acts compatibly with the equal protection principle 
when a law or official policy denies to women, simply because 
they are women, full citizenship stature – equal opportunity to 
aspire, achieve, participate in and contribute to society based on 
their individual talents and capacities.”  
 

518 U.S. 515, 532 (1996). 

The Respondent’s Policy directly conflicts with this principle. It forbids Petitioner from 

participating in women’s athletics on the basis of her sex at birth. She is unable to pursue 

recognition for her individual talents and capacities, and is instead left with the impossible 

choice between participating in sports as something she is not or not participating at all.  

 Although the Circuit Courts are split on this issue, several have already applied 

intermediate scrutiny to issues of transgender discrimination. The courts most frequently have 

applied this level of scrutiny in cases dealing with schools forcing transgender students to use 

bathrooms based on their sex at birth. In the first of these cases, Whitaker by Whitaker v. 

Kenosha Unified School District No. 1 Board of Education, the Seventh Circuit applied 

heightened scrutiny after determining that these bathroom policies were a form of sex 

discrimination. 858 F.3d 1034 (7th Cir. 2017). The plaintiff in Whitaker argued that 

discrimination against transgender individuals should trigger heightened scrutiny either based on 

the class’s own history of discrimination for immutable characteristics or under the existing 

judicial infrastructure for sex discrimination. Id. at 1051. Without addressing the former 

argument, the court determined that intermediate scrutiny applied because “the School District’s 

policy cannot be stated without referencing sex.” Id. Because of this, the “policy is inherently 

based upon a sex-based classification,” triggering intermediate scrutiny. Id. Similarly, the 
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Respondent’s Policy barring Petitioner’s participation in women’s sports cannot be stated 

without reference to her sex at birth.  

Several other courts treat discrimination against transgender individuals similarly. The 

Fourth Circuit in Grimm v. Gloucester County School Board, No. 19-1952, 2020 WL 5034430, 

at *15 (4th Cir., Aug. 26, 2020), applied intermediate scrutiny in a very similar case dealing with 

another school bathroom policy. While the Grimm court followed the same sex-based 

discrimination reasoning used in Whitaker, it additionally held that “transgender people 

constitute a quasi-suspect class.” Id. at *16. Citing several district court decisions, the court 

noted that transgender people were historically discriminated against and, as a class, their 

characteristics indicated they deserved treatment as a quasi-suspect class. Id. at *17. Despite the 

Fourth Circuit’s adoption of a distinct suspect class analysis for transgender individuals, the 

result is the same: whether evaluated under sex discrimination or as its own distinct class, 

transgender discrimination triggers heightened scrutiny.  

Several of the other cases apply a theory of sex discrimination based on gender 

stereotypes and reach similar conclusions. Smith v. City of Salem represents an earlier case where 

the court analyzed a transgender plaintiff’s claim under sex discrimination. 378 F.3d 566 (6th 

Cir. 2004). While the Sixth Circuit only held that the plaintiff had successfully stated a claim, the 

court acknowledged that the plaintiff’s transgender status could be a basis for his “claim of sex 

discrimination[] grounded in an alleged equal protection violation.” Id. at 578. In Glenn v. 

Brumby, the Eleventh Circuit stated that “discrimination against a transgender individual because 

of her gender-nonconformity is sex discrimination, whether it’s described as being on the basis 

of sex or gender.” 663 F.3d 1312, 1317 (11th Cir. 2011). Glenn dealt with a plaintiff who was 

fired on account of their transgender status. In holding that the plaintiff’s termination was 
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unconstitutional, the court stated that “governmental acts based upon gender stereotypes…must 

be subjected to heightened scrutiny.” Id. at 1320. Although the holding narrowly encompassed 

firings for gender-nonconformity, the court adhered to the principle that regulations 

discriminating against transgender people deserve heightened scrutiny.  

Discrimination against transgender individuals has seen many forms of analysis from the 

circuit courts. Regardless of whether transgender individuals are considered their own suspect 

class or discrimination against transgender individuals falls under the umbrella of sex 

discrimination, the result should be the same. Policies discriminating against transgender 

individuals deserve heightened scrutiny. Here, the Respondent’s Policy does exactly that. The 

purposes and justifications of the policy are relevant, but only after determining which standard 

of review applies. Based on this Court’s decision in Bostock, and supported by the analysis of 

several circuit courts, the Fourteenth Circuit erred when it applied mere rational basis scrutiny.  

B. The Policy infringes on the right to express one’s gender identity, which is a 
fundamental right under the Due Process Clause. 

 
The Due Process Clause states that no State shall “deprive any person of life, liberty, or 

property, without due process of law.” U.S. CONST. amend. XIV, § 1. This Court’s inquiry into 

Due Process Clause claims is comprised of two questions. First, this Court examines whether the 

right on which the government infringes is a fundamental right; if so, the policy merits strict 

scrutiny, and if not, merely rational basis. Zablocki v. Redhail, 434 U.S. 374 (1978). Second, this 

Court asks whether the rule is sufficiently related to a government interest to justify the 

infringement. Id. 

The Court of Appeals for the Fourteenth Circuit found that the Policy prohibiting 

transgender students from participating on sports teams that align with their gender identity did 
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not require strict scrutiny under the Due Process Clause. R. at 12. In doing so, the Fourteenth 

Circuit incorrectly applied the doctrine of substantive due process.  

The Fourteenth Circuit summarily dismissed Petitioner’s contention that the Policy 

violates her fundamental rights. R. at 12. The court came to this conclusion having found, 

incorrectly, that the issue here is whether Petitioner “has a fundamental right to compete in sports 

a woman, rather than as a male.” Id. This excessively narrow framing of the issue all but 

demands the conclusion that no fundamental right is implicated here, and it ignores the logical 

place of freedom to express gender identity in the constellation of privacy rights that this Court 

has established and elaborated upon since the early twentieth century. The progression of this 

Court’s thinking from Bowers v. Hardwick, 478 U.S. 186 (1986), to Lawrence v. Texas, 539 U.S. 

558 (2003), reveals that the analysis of Fourteenth Amendment rights relating to privacy and 

autonomy cannot be dispensed with by a facile understatement of what is at stake. In Lawrence, 

this Court overturned Bowers, finding that the Bowers Court’s formulation of the issue had been 

far too narrowly stated. Lawrence, 539 U.S. at 560. The overly narrow framing, this Court found, 

“fail[ed] to appreciate the extent of the liberty at stake [and] demean[ed] the claim the individual 

put forward.” Id. at 567. 

For decades, this Court has recognized that fundamental rights related to individual 

privacy and personal autonomy exist within the ambit of the Fourteenth Amendment in spite of 

the fact that they are not specifically enumerated there. This Court’s landmark holdings 

recognize fundamental rights to marriage (Zablocki, 434 U.S. 374 (1978); Loving v. Virginia, 

388 U.S. 1 (1967); Obergefell v. Hodges, 576 U.S. 644 (2015)), child rearing (Pierce v. Society 

of Sisters, 268 U.S. 510 (1925)), procreation (Skinner v. Oklahoma ex rel. Williamson, 316 U.S. 

535 (1942)), use of contraception (Griswold v. Connecticut, 381 U.S. 479 (1965); Eisenstadt v. 
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Baird, 405 U.S. 438 (1972)), and abortion (Roe v. Wade, 410 U.S. 113 (1973); Planned 

Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833 (1992)). In this case, the 

Fourteenth Circuit failed to recognize that the right to free expression of one’s gender identity 

flows directly from this Court’s jurisprudence recognizing individual rights with regard to self-

definition and personal dignity. 

Petitioner urges this Court to find that the right to expression of gender identity is 

fundamental under the Due Process Clause. As this Court rightly pointed out in Washington v. 

Glucksberg, the implications of declaring a right fundamental are so significant that they 

necessitate “a careful description of the asserted fundamental Liberty interest”. 521 U.S. 702, 

721 (1997). In Doe by and through Doe v. Boyertown Area School District, the Third Circuit 

deftly described gender identity as a person’s “subjective, deep-core sense of self as being a 

particular gender.” 897 F.3d 518, 522 (3d Cir. 2018). Roughly 0.6 percent of adults in the United 

States identify as transgender, meaning that their gender identity is different from the gender 

they were assigned at birth. R. at 14.  

Transgender people, particularly youth, suffer severe and lasting negative effects 

resulting from systemic exclusion from participating fully in society. Doe, 897 F.3d at 523. 

These individuals contend with mental health issues such as anxiety, depression, and suicidal 

ideation at much higher rates than the general population. Id. Studies show that the severe gender 

dysphoria that transgender individuals experience all but disappears once they transition to living 

a life that is consistent with their gender identity. Id. As this Court recognized in Brown v. Board 

of Education, systemic discrimination and a lifetime of exclusion and othering have measurable, 

deleterious effects on the mind. 347 U.S. 483, 494 (1954). Crises of confidence resulting from 
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being treated as different and less worthy have impacts that endure far beyond graduation from 

high school. Id.  

Those of us whose gender identity is consistent with the gender assigned to us at birth 

(i.e., cisgender individuals) can hardly conceive of the debilitating, persistent distress that results 

from a sense of having been born into the wrong body. The time is not long past when 

transgender people were treated by mainstream society as mentally and morally deficient and, 

indeed, this attitude prevails to this day in much of the world.1 At the time of this writing, this 

Court decided a mere three months ago that Title VII of the Civil Rights Act of 1964 protects 

transgender individuals from discrimination in the workplace. Bostock v. Clayton County, 140 S. 

Ct. 1731 (2020).  

As this Court has pointed out in numerous cases, a finding that a right is fundamental 

under the Fourteenth Amendment requires that the right be “implicit in the concept of ordered 

liberty, or deeply rooted in this Nation’s history and tradition.” Michael H. v. Gerald D., 491 

U.S. 110, 122 (1989). Respondents urge that the idea that Americans have a fundamental right to 

express their gender identity finds no purchase in our history and tradition. Petitioner concedes 

that the notion that transgender individuals exist is relatively novel in mainstream society, and it 

is certainly the case that the transgression of canonical gender roles has met with cultural 

disapproval throughout human history. However, this Court must recognize that freedom of self-

determination and the right to live one’s life authentically are the finest that American tradition 

has to show us. The Bill of Rights is a love letter to privacy and the right to be free from 

unwarranted state intrusion. In this case, as in many of this Court’s prior cases, the state intrusion 

                                                
1 Janet Dolgin, Discriminating Gender: Legal, Medical, and Social Presumptions About 
Transgender and Intersex People, 47 SW. L. REV. 61, 65 (2017). 
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at issue is the imposition of mainstream normative values where they serve no purpose other than 

to entrench the privilege of the dominant group. 

In numerous instances, this Court has seen fit to set aside folk notions of what is 

traditional in favor of what is just. Prior to Loving v. Virginia, 388 U.S. 1 (1967), it was 

unquestionably a matter of American tradition to enforce racial segregation even in family 

relationships. The Virginia anti-miscegenation law at issue there was hardly unique, and most 

white Americans regarded interracial marriage as abhorrent. Prior to Lawrence v. Texas, 539 

U.S. 558 (2003), it was unquestionably a matter of American tradition to view sexual relations 

between people of the same sex as morally degenerate and worthy of criminal sanction. In both 

of these cases, as in many others, this Court recognized that a blind adherence to history and 

tradition provides a safe haven for hateful, discriminatory state policy that intrudes 

unconstitutionally into the zone of personal privacy created by the Fourteenth Amendment. 

Precedent requires that history and tradition play a part in the analysis, but not in the way that the 

Respondent suggests.  

There is no question that this Court must be careful and deliberate about recognizing new 

fundamental rights. The class of rights deemed fundamental under the Fourteenth Amendment 

must be small so as to not dilute their force. However, it is also true that fundamental rights as 

this Court interprets them are not limited to what would have been considered fundamental at the 

time that the Fourteenth Amendment was enacted. As this Court pointed out in Planned 

Parenthood of Southeastern Pennsylvania v. Casey, “[n]either the Bill of Rights nor the specific 

practices of States at the time of the adoption of the Fourteenth Amendment marks the outer 

limits of the substantive sphere of liberty which the Fourteenth Amendment protects.” 505 U.S. 

833, 848 (1992). In Obergefell v. Hodges, this Court held that  
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[t]he nature of injustice is that we may not always see it in our own 
times. The generations that wrote and ratified the Bill of Rights 
and the Fourteenth Amendment did not presume to know the 
extent of freedom in all of its dimensions, and so they entrusted to 
future generations a charter protecting the right of all persons to 
enjoy liberty as we learn its meaning.  
 

576 U.S. 644, 664 (2015) (emphasis added). 

The drafters of the Fourteenth Amendment likely could not have comprehended what medical 

and psychiatric science today tells us is true: that gender identity is a fundamental aspect of the 

self, and that its denial leads to clinically significant anxiety, distress, and misery. R. at 4. This 

case illustrates the genius of the Fourteenth Amendment, as Justice Kennedy pointed out in 

Obergefell: specific aspects of freedom are not enumerated because successive generations 

continue to learn new things about what freedoms need protecting. Id. Freedom to express one’s 

gender identity is so fundamental that the vast majority of people never even realize that they are 

exercising it. Individuals whose gender identities do not conform with their assigned genders 

should be afforded this freedom under the Fourteenth Amendment. 

The Respondent defends its discriminatory rule by pointing out that it does not prevent 

people like the Petitioner from being transgender. Respondent asks this Court to hold that a rule 

whose application is limited to the field of competitive sports does not infringe on Petitioner’s 

right to express her gender identity sufficient to trigger Fourteenth Amendment protection. Not 

so. By preventing her from competing on the team that conforms with her gender identity, 

Respondent is limiting Petitioner’s ability to effectuate a personal choice. In Carey v. Population 

Services, International, this Court discussed an analogous argument dealing with access to 

abortion services. 431 U.S. 678, 688 (1977). The Court noted that statutes that impose an undue 

burden on women seeking abortions are unconstitutional even though they do not prohibit the 

procedure outright. As this Court has held since Roe v. Wade, 410 U.S. 113 (1973), the decision 
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whether or not to have a child is so significant and so personal as to be fundamental. “[B]y 

substantially limiting access to the means of effectuating that decision,” the state had 

impermissibly infringed upon that right. Carey, 431 U.S. at 688 (emphasis added). Likewise, the 

statute at issue in Obergefell did not prohibit people from loving someone of the same sex, but 

by prohibiting same-sex couples from marrying, it was withholding the means of effectuating 

“one of life’s momentous acts of self-definition.” 576 U.S. at 666. The ability to decide for 

oneself means very little if it is not accompanied by the right to realize that decision, and to live 

by it. For these reasons, the Fourteenth Circuit was incorrect in finding that the Policy does not 

trigger strict scrutiny under the Due Process Clause.  

II. The Policy is unconstitutional because it is not sufficiently related to a government 
interest to justify the infringement on Petitioner’s Fourteenth Amendment rights. 

 
As shown in section I, supra, the Policy at issue here triggers heightened scrutiny: 

intermediate scrutiny under the Equal Protection Clause and strict scrutiny under the Due 

Process Clause. Strict scrutiny is the higher standard of the two, meaning that because the Policy 

fails intermediate scrutiny, it must necessarily fail strict scrutiny as well. At all three levels of 

review (strict, intermediate, and rational basis), the Policy’s constitutionality depends upon the 

strength of the relation between the effect of the Policy and a legitimate government interest. 

Moore, 431 U.S. at 499.  

A. Respondent’s discriminatory Policy does not survive heightened scrutiny.  

1. The Policy does not survive strict scrutiny. 

Policies that interfere with fundamental rights under the Due Process Clause, as does the 

Respondent’s here, must receive strict scrutiny. Moore, 431 U.S. at 499. In order to withstand 

strict scrutiny, a policy must be the least restrictive means of advancing a compelling 
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government interest. U.S. v. Playboy Entm’t Grp., 529 U.S. 803, 823 (2000). Strict scrutiny is “a 

searching examination” in which the government actor bears the burden of showing that the 

policy in question is narrowly tailored to further its interest. Fisher v. Univ. of Tex. at Austin, 570 

U.S. 297, 310 (2013) (citation omitted).  

In Obergefell v. Hodges, this Court invalidated an Ohio law that codified marriage as 

pertaining exclusively to one man and one woman. 576 U.S. at 681. Having affirmed prior cases 

finding that the right to marry is fundamental, this Court found that the government’s interest 

was not sufficient to protect the law from strict scrutiny. The state cited a need to protect the 

institution of marriage as traditionally conceived from same-sex couples who wished to enjoy its 

benefits. This Court dismissed that interest, saying that “[d]ecisions about whether to marry and 

raise children are based on many personal, romantic, and practical considerations; and it is 

unrealistic to conclude that an opposite-sex couple would choose not to marry simply because 

same-sex couples may do so.” Id. at 679. In the instant case, the Respondent seeks to protect 

cisgender women from legitimate competition, and in so doing fatally interferes with a 

fundamental right. 

Petitioner does not dispute that the Respondent has a reasonable interest in avoiding 

placing women in competitive sports at a disadvantage. However, the Policy as written is far 

from the least restrictive means of advancing that interest. The Respondent has completely 

forbidden certain women from competing on women’s teams. The Respondent’s assumption 

appears to be that, whenever a transgender woman competes against cisgender women in sports, 

the transgender woman will in every case, regardless of individual talent, training, or physical 

traits, defeat the cisgender woman. The record provides no evidence to support so broad a 

generalization, and the Policy thus fails to withstand strict scrutiny. 
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2. The Policy does not survive intermediate scrutiny. 

Policies that discriminate on the basis of sex under the Equal Protection Clause, like the 

one here, receive intermediate scrutiny. U.S. v. Virginia, 518 U.S. at 555. As this Court found in 

Craig v. Boren, “classifications by gender must serve important governmental objectives and 

must be substantially related to achievement of those objectives.” 429 U.S. 190, 197 (1976). The 

purpose of the Policy is “to avoid the competitive disadvantage to women that would flow from 

allowing biological males to compete against them and to prevent the erosion of the significant 

gains made over the past several decades to afford female athletes greater opportunities to 

compete on an even playing field with men.” R. 8-9. The Respondent’s Policy fails intermediate 

scrutiny because the government’s objective is insufficiently important, and the policy’s 

classification is insufficiently related to the achievement of that objective.  

One of the first applications of intermediate scrutiny by the Supreme Court came in Reed 

v. Reed, 404 U.S. 71 (1971). A father and mother both sought appointment as administrator of 

their deceased child’s estate. Id. The probate court judge appointed the father as administrator, 

acting under an Idaho statute requiring that “males must be preferred to females” when 

determining who to appoint as administrator. Id. at 73. This Court reached the conclusion that the 

objectives proffered by the Idaho government – “reducing the workload on probate courts” and 

“avoiding intrafamily controversy” – could not justify the sex-based discrimination in the statute. 

Id. at 76-77. This Court invalidated the statute at issue in Reed because it arbitrarily drew 

distinctions between the sexes.  

In Craig v. Boren, Oklahoma law permitted the purchase of low-alcohol beer by 18-year-

old females and 21-year-old males, entirely excluding the typically thirsty demographic of 18-to-

20-year-old males. 429 U.S. at 454. This Court acknowledged the legitimacy of the state’s goal 
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in creating the statute, saying that “the protection of public health and safety represents an 

important function of state and local governments.” Id. at 199-200. Even though the statistics 

indicated that 18-to-20-year-old males were more likely to drink and drive than their female 

counterparts, this Court remained unconvinced, holding that the statute “invidiously 

discriminate[d] against males 18-20 years of age.” Id. at 204. Similarly, statistics may indicate 

that males hold physiological advantages that make them more likely to succeed in athletic 

pursuits than women. However, following Craig’s model, such statistics cannot present a 

compelling enough reason for sex discrimination on their own.  

U.S. v. Virginia also provides insight into how this Court addresses the idea that there are 

inherent physiological differences between men and women. There, this Court invalidated the 

policy that forbade women admission to the Virginia Military Institute (VMI). Id. at 556. This 

Court emphasized that “[s]tate actors controlling gates to opportunity…may not exclude 

qualified individuals based on ‘fixed notions concerning the roles and abilities of males and 

females.’” Id. (quoting Mississippi Univ. for Women v. Hogan, 458 U.S. 718, 725 (1982)).  

The state argued that its objectives for maintaining VMI as an all-male institution were 

the rigors of physical training, the absence of privacy, and VMI’s adversative learning model. Id. 

at 540. Admission of women, Virginia asserted, would hamstring VMI’s ability to provide a 

high-quality education for anyone. Id. The Court, however, rejected this argument: “[t]he notion 

that admission of women would downgrade VMI’s stature, destroy the adversative system and, 

with it, even the school, is a judgement hardly proved.” Id. at 542. The Court listed a litany of 

antiquated policies excluding women from participation in different varieties of education in 

support of its argument that generalizations about the sexes should not form the basis for 

categorical exclusion of one sex from an institution. Law schools and medical schools both 
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expressed similar concerns about the admission of women, asserting that coeducation of the 

sexes would bear similar negative effects to those highlighted by VMI. Id. The Court held that 

these arguments were insufficient to deny to women the opportunities afforded to men, noting 

that “generalizations about ‘the way women are,’ estimates of what is appropriate for most 

women, no longer justify denying opportunity to women whose talent and capacity place them 

outside the average description.” Id. at 550. 

The Respondent’s Policy prohibiting the participation of transgender athletes in women’s 

sports relies on similar generalizations. Its categorical exclusion of certain students relies not on 

judging individuals on their own merit, but instead on antiquated notions about differences in 

ability between men and women. It does not address the issue of men participating in women’s 

sports, but rather the far narrower issue of transgender women participating in women’s sports. 

Sex discrimination is impermissible when it judges individuals not by their own merits, but 

because of generalizations about their sex. Here, Petitioner proved her abilities as an athlete in 

the pool, but it is the sex she was assigned at birth that is determinative of her participation in 

women’s athletics.  

Courts justify separating males and females in sports to foster competition, and for good 

reason: supposing that all sports were mixed, males at the highest level of competition are likely 

to succeed over females at the highest level of competition. Beyond that narrow scope, the policy 

becomes impossible to justify. Proscribing Petitioner’s participation in women’s sports to foster 

competition among women is no different from banning a generational athlete simply because 

they emerge victorious more often. The Policy, accordingly, bears no substantial relationship to 

the furtherance of the goal of competition, and therefore cannot withstand intermediate scrutiny.   
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B. Even if heightened scrutiny does not apply, the Policy cannot withstand rational 
basis review.  

 
As discussed above, the Fourteenth Circuit incorrectly held that the policy does not 

violate the Fourteenth Amendment, and thus does not qualify for heightened scrutiny. However, 

even assuming that the Fourteenth Circuit was correct on this point, it was still incorrect in 

holding that the policy survives rational basis scrutiny. R. at 8. 

While it is true that rational basis review is a deferential standard, it does not admit all 

policies. In City of Cleburne v. Cleburne Living Center, this Court held that the mentally 

disabled do not constitute a quasi-suspect class entitled to heightened scrutiny under the 

Fourteenth Amendment, but that a city zoning ordinance prohibiting construction of a group 

home for them did not survive rational basis review. 473 U.S. 432, 448 (1985). As in the instant 

case, the defendant City in Cleburne cited the negative attitudes of those who would come in 

contact with the plaintiffs if the ordinance had not been enacted. Id. This Court denied that this 

provided a rational basis for the ordinance, saying that “the City may not avoid the strictures of 

that Clause by deferring to the wishes or objections of some fraction of the body politic. Private 

biases may be outside the reach of the law, but the law cannot, directly or indirectly, give them 

effect.” Id. (internal quotes and citation omitted). The Respondent in the instant case is using the 

language of protection and equality as a smoke screen to hide what is actually just the private 

biases of cisgender women and their parents. 

Here, the Respondent argues that the policy is necessary to prevent biologically male 

students from having an “unfair advantage” in competition with biologically female students. R. 

at 5. Petitioner does not contest that having separate teams for men and women serves a 

legitimate government interest in providing opportunities for women. However, in this case, the 
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exclusion of transgender women from women’s teams is not rationally related to that goal. In 

U.S. v. Virginia, this Court held that  

[s]ex classifications may be used to compensate women for 
particular economic disabilities they have suffered, to promote 
equal employment opportunity, to advance full development of the 
talent and capacities of our Nation's people. But such 
classifications may not be used, as they once were, to create or 
perpetuate the legal, social, and economic inferiority of women. 
 

518 U.S. 515, 533-34 (1996) (internal quotations and citations omitted). 

By deciding that biologically female students need to be defended from their transgender peers, 

the Respondent has indulged a time-worn stereotype of women as frail, weak, and in need of 

protection. Keeping transgender students out of women’s sports will not create more 

opportunities for women because transgender women are women. Brittany Miller, the cisgender 

student with whose welfare the Fourteenth Circuit was so concerned, did not lose to a man in 

women’s clothing. She lost to a woman. The policy has no rational relation to protecting women 

because it hurts women, specifically transgender women.  

The tiny minority of transgender students, a mere 0.6 percent, pose no threat to the 

opportunities that exist for women thanks to sex-segregated sports teams because they simply are 

not numerous enough to displace cisgender women. There is also no reason to think that 

transgender women as a class will be especially gifted at sports. This policy presumes that all 

biological males are larger and stronger than all biological females, which is plainly untrue. In 

fact, there is evidence that transgender women who undergo hormone therapy as part of their 

transition lose whatever biological advantage they may have over their cisgender peers in only a 

year.2 Since the policy makes no exceptions for transgender women of similar size and strength 

                                                
2 Michael J. Lenzi, The Trans Athlete Dilemma: A Constitutional Analysis of High School 
Transgender-Student Athlete Policies, 67 AM. U. L. REV. 841, 854 (2018). 
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to the average cisgender woman, it paints with far too broad a brush, and is therefore not 

rationally related to its stated purpose. 

CONCLUSION 

 For the reasons stated above, Petitioner respectfully asks that this Court reverse the 

Fourteenth Circuit’s reversal of summary judgment for Petitioner. 

        Respectfully submitted,  

/s/ Team 24 

Attorneys for Petitioner 


