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QUESTIONS PRESENTED 

 

I. Does a state actor violate the Equal Protection Clause by categorically excluding 

transgender women and girls from participation in athletics based on their assigned sex at 

birth? 

II. Under the Due Process Clause, does a state actor’s policy unconstitutionally infringe upon 

the fundamental rights of transgender women and girls to express their gender identity and 

keep their sex assigned at birth private? 
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OPINIONS BELOW 

The opinion of the United States Court of Appeals for the Fourteenth Circuit is unreported 

but appears on the record at pages 13–19. The opinion of the United States District Court for the 

District of North Greene is reported at Powell v. North Greene State High School Athletic Ass’n, 

2020 WL 12345 (E.D.N.G. 2020). 

CONSTITUTIONAL PROVISION INVOLVED 

This case implicates the Fourteenth Amendment to the United States Constitution, which in 

pertinent part provides: “No state shall make or enforce any law which shall abridge the 

privileges or immunities of citizens of the United States; nor shall any state deprive any person 

of life, liberty, or property, without due process of law; nor deny to any person within its 

jurisdiction the equal protection of the laws.” U.S. Const. amend. XIV, § 1. 

STATEMENT OF THE CASE 

I. STATEMENT OF FACTS 

This case arises from the categorical exclusion of transgender women and girls from 

interscholastic athletics in the state of North Greene.  

The Policy. The North Greene High School Athletic Association (“NGHSAA”) is the 

governing body tasked with implementing athletic policy for the state’s public schools. R. at 5. 

In March of this year, it adopted a new policy, titled the Fair Opportunity for Women Athletes 

Policy (the “Policy”). Id. The Policy separated athletic teams into three categories using the 

following criteria: 

(1) Interscholastic and intramural club athletic teams or sports that are sponsored by a 

public primary or secondary school or institution whose students or teams 

compete in the North Greene High School Athletic Association shall be expressly 

designated as one (1) of the following based on biological sex: (a) Males, men, or 

boys; (b) Females, women, or girls; or (c) Coed or Mixed. 
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(2) Athletic teams or sports designated for females, women, or girls shall not be open 

to students who are biologically male. 

 

R. at 5. The Policy does not define the terms “biologically male,” and “biologically female,” nor 

does it define how a student might prove that they fall within either of the Policy’s classifications 

Id. Further, the preamble explained that the Policy was enacted to address the inherent physical 

differences between males and females, and that “to allow biological males to compete against 

women would put women at an unfair disadvantage.” Id. The Policy also sought to “preserve for 

female athletes the significant gains made over the past several decades to afford them greater 

opportunities to compete on an even playing field with men.” Id. Absent from the Policy, 

however, were restrictions on the ability of any student to play on men’s teams. Id.  

Taylor Powell. Petitioner Taylor Powell (“Powell”) is a young woman from the state of 

North Greene who was “born to swim.” R. at 4. Powell is transgender, meaning that she does not 

identify with the gender she was assigned at birth. Id. Powell has struggled to cope with being 

designated as a male at birth all of her life. Id. From a young age, Powell has suffered from 

debilitating emotional distress, prompting her parents to seek professional help for their 

daughter. Id. After being diagnosed with gender dysphoria—a treatable medical condition which 

causes transgender individuals to experience significant distress if prevented from expressing 

their gender identity—she began to live her life as a female. Id. For Powell, these were the 

“happiest moments” of her life. Id.  

Powell Joins the Women’s Swim Team. In the Fall of 2019, North Greene High School 

adopted a new rule allowing students to participate on the athletic team that corresponds with 

their gender identity. R. at 4. According to the school’s principal, the rule change was “designed 

to afford an increasing number of transgender students the opportunity to participate in athletics 
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in a manner consistent with their gender identity.” Id. Upon learning of the rule change, Powell 

asked about competing on the women’s swim team. R. at 4. Impressed by her enthusiasm and the 

potential benefits to transgender students, the school permitted Powell to try out. Id. Powell, who 

had been a gifted swimmer her entire life, excelled at many swim meets that fall, even qualifying 

for the state championships. Id.  

The Policy’s Implementation. Powell’s success in swimming, however, was not received 

well by some members of the North Greene community. Id. Another swimmer, Brittany Miller 

(“Miller”), became concerned with her ability to advance in swimming after the school’s rule 

change. R. at 5. At the same competition where Powell qualified for the state championships, 

Miller finished second but did not qualify for the state meet. Id. After the 2019–2020 swimming 

season concluded, Miller, along with coaches and parents from surrounding high schools, 

brought their concerns to the NGHSAA. Id. The NGHSAA board heard from individuals 

advocating for both viewpoints, including Powell and Miller. Id. The board, however, was 

particularly moved by Miller and other biological females, who feared that allowing transgender 

students such as Powell to compete would undermine the progress made for female athletes over 

the past several decades. Id. By an 8-2 vote, the Policy was adopted, and effectively removed all 

transgender women and girls from women’s sports teams, and prevented them from joining such 

teams in the future. See id. Left with no choice, North Greene High School informed Powell that 

she could not continue competing on the women’s swim team. R. at 6. 

II. PROCEDURAL HISTORY 

Powell sued the NGHSAA in the United States District Court for the Eastern District of 

North Greene, alleging that the Policy violated the Fourteenth Amendment to the United States 

Constitution. R. at 6. Specifically, Powell claimed that the Policy denies women and girls like 
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her equal protection of the laws, and that it infringes upon fundamental rights guaranteed to her 

by the Due Process Clause. Id. Powell sought declaratory and emergency injunctive relief on 

both counts, and upon expedited hearing, the district court entered a preliminary injunction 

against the Policy’s enforcement. Id. The parties then filed cross-motions for summary judgment. 

Id. In a memorandum opinion, the district court held that the Policy was unconstitutional, and 

granted summary judgment for Powell. Id. On June 1, 2020, the district court entered a 

permanent injunction against the Policy. Id. The NGHSAA timely appealed. Id.  

On July 15, 2020, The United States Court of Appeals for the Fourteenth Circuit heard the 

NGHSAA’s appeal of the district court’s Judgment. Id. On August 31, 2020, the Fourteenth 

Circuit reversed, holding that summary judgment should have been entered for the NGHSAA. Id. 

Powell appealed the circuit court’s judgment; this Court granted certiorari. 

SUMMARY OF THE ARGUMENT 

I. 

The NGHSAA’s Policy denies women and girls like Taylor Powell equal protection of the 

laws. On its face, it discriminates against women and girls who are transgender based on sex, and 

is therefore subject to heightened scrutiny. This is because it is impossible to discriminate against 

an individual for being transgender without discriminating against that person based on sex. The 

Policy also discriminates based on transgender status, which is a separate, independent basis for 

heightened review. Transgender persons, as a class, possess all the indicia of a quasi-suspect 

class that have been held by this Court to be deserving of heightened scrutiny. Further, the Policy 

lacks a substantial relationship to any important government interest. It addresses a problem that 

does not exist and does not achieve its purported goals of protecting women, or preserving 

advancements for women in sport. Instead, it inflicts harm on transgender women and girls. 
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II. 

The Policy also violates constitutional rights to liberty and privacy possessed by all 

Americans. The Policy attempts to define Powell as a “biological male, but the constitution 

entrusts the right to define one’s existence to individuals, not the State. Being coerced into a life 

that is inconsistent with one’s gender identity would represent an intolerable and fundamental 

deprivation of liberty for the overwhelming majority of individuals, and Powell is no different. 

Further, any process for enforcing the Policy would infringe upon Powell’s fundamental right to 

medical privacy. Specifically, this Court should hold that the constitution provides a fundamental 

right to privacy in one’s sex assigned at birth. Limitations on fundamental rights are permissible 

only if they survive strict constitutional scrutiny. The NGHSAA has failed to meet this burden, 

as a blanket ban on transgender women and girls participating on women’s teams is not the least 

restrictive means of achieving the NGHSAA’s asserted goals. Moreover, it must prove that the 

Policy was enacted to address real harm. None exists, but the Policy inflicts substantial harm on 

Powell. 

This Court should reverse the judgment of the United States Court of Appeals for the 

Fourteenth Circuit and reinstate the judgment of the United States District Court for the Eastern 

District of North Greene. 

ARGUMENT AND AUTHORITIES 

Standard of Review. The district court resolved this case by granting one of competing 

summary judgment motions. R. at 6. Summary judgment is proper only when “the movant shows 

that there is no genuine dispute as to any material fact and the movant is entitled to judgment as a 

matter of law. Fed. R. Civ. P. 56(a). “A genuine dispute of material fact exists when the evidence 

is such that a reasonable jury could return a verdict for the nonmoving party.” Anderson v. 
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Liberty Lobby, 477 U.S. 242, 248 (1986). A fact is “material” if its resolution for one party might 

affect the outcome under governing law. Id. A reviewing court applies the same standard as the 

district court. Morse v. Frederick, 551 U.S. 393, 400–01 (2007). 

I. THE NGHSAA POLICY DENIES WOMEN AND GIRLS LIKE TAYLOR POWELL EQUAL 

PROTECTION OF THE LAWS. 

 

The Fourteenth Amendment’s Equal Protection Clause guarantees that “[n]o state shall . . . 

deny to any person within its jurisdiction the equal protection of the laws.” U.S. Const. amend. 

XIV, § 1. Stated another way, “[all] persons similarly situated should be treated alike,” and the 

states1 are prohibited from enacting laws that treat such persons differently for reasons that do 

not further, at minimum, a legitimate government interest. Reed v. Reed, 404 U.S. 71, 76 (1971). 

When, as here, a policy discriminates on the basis of sex, it must withstand heightened equal 

protection scrutiny to be held constitutional. Miss. Univ. for Women v. Hogan, 458 U.S. 718, 724 

(1982). 

No matter what the NGHSAA calls their new policy, it discriminates based on sex and 

transgender status. On its face, it qualifies “sex” in a way that is designed to single out women 

and girls who are transgender for different treatment, and categorically bar them from 

participating in women’s athletics. Indeed, the Policy’s express purpose is to “preserve for 

biologically female athletes the significant gains made over the past decades,” and thereby deny 

them to women and girls who are transgender. R. at 5 (emphasis added).  

Petitioner Taylor Powell is a girl asking the State of North Greene to treat her just like any 

other girl. But, unlike every other girl at North Greene High School, she was singled out for 

 
1 The parties have stipulated that the NGHSAA, an organization tasked with making policy 

decisions for North Greene public schools, is a state actor, and is thus bound by the Fourteenth 

Amendment. See R. at 6 n.1.  
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different treatment and prohibited from participating on the athletic team that matched her daily 

life as a girl. This discrimination “denigrates the dignity” of those affected and requires “an 

exceedingly persuasive justification.” J.E.B. v. Alabama ex rel. T.B., 511 U.S. 127, 141 n.12 

(1994). Under intermediate scrutiny, that burden is “demanding” and “rests entirely on the 

State.” United States v. Virginia, 518 U.S. 515, 533 (1996). The State cannot meet this exacting 

test here.  

A. On Its Face, the Policy Discriminates Against Women and Girls Based on 

Sex, and Is Subject to Heightened Scrutiny. 

 

By defining “boy” and “girl” based on “biological sex,” the Policy punishes transgender 

girls for defying gender norms and stereotypes, and forces them to choose between playing on an 

athletic team that does not match their gender identity, and not participating in athletics 

altogether. To Taylor Powell, this “choice” is no choice at all—she is effectively excluded from 

participating in school-sponsored athletics. Further, only transgender girls are categorically 

barred from participating on athletic teams consistent with their gender identity, while 

transgender boys may play on any team they would like. Simply put, singling out student-

athletes on girls’ teams for different and less favorable treatment than those on boys’ teams is sex 

discrimination, and heightened scrutiny applies.  

1. It is impossible to discriminate against a person for being transgender 

without discriminating against that person based on sex.  

 

While the court of appeals couched the issue in terms of whether “heightened scrutiny is 

appropriate for claims brought by transgender plaintiffs,” it did not address whether the Policy 

inherently uses sex classifications by discriminating based on transgender status. See R. at 7. 

This approach ignores the fact that sex played an unmistakable role in the NGHSAA’s decision 

to single out transgender women and girls for different and less favorable treatment. No matter 
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how the Policy is described—i.e., as being about access to women’s sports or dictating Powell’s 

sex for the purposes of athletics, it is inescapably about sex.  

Three months ago, this Court held that workplace discrimination on the basis of 

transgender status constitutes discrimination on the basis of sex, and therefore violates Title VII 

of the Civil Rights Act of 1964. See Bostock v. Clayton County, 140 S. Ct. 1731, 1737 (2020). 

Central to the Bostock Court’s reasoning was that Title VII prohibited discrimination against 

employees for traits and actions displayed by an individual of one sex, that would not be 

questioned in an individual of another sex.2 Writing for the majority, Justice Gorsuch explained 

that “it is impossible to discriminate against a person for being . . . transgender without 

discriminating against that individual based on sex.” Id. at 1741–42. Following Bostock’s 

landmark pronouncement that “transgender status [is] inextricably bound up with sex,” courts are 

applying its rationale to claims under the Equal Protection Clause and concluding that 

heightened scrutiny is warranted.3  

Laws that force people into sex-specific spaces based on their assigned sex rather than their 

gender identity discriminate on the basis of sex. See, e.g., Kasper ex rel. Adams v. Sch. Bd. of St. 

Johns Cnty., 968 F.3d 1286, 1296 (11th Cir. 2020). In Adams, the Eleventh Circuit addressed the 

constitutionality of a Florida school district’s policy that prohibited transgender students from 

 
2 See Bostock, 140 S. Ct. at 1741–42 (explaining that where “an employer who fires a 

transgender person who was identified as a male at birth but who now identifies as a female and 

“retains an otherwise identical employee who was identified as female at birth, the employer 

intentionally penalizes a person identified as male at birth for traits or actions that it tolerates in 

an employee identified as female at birth. Again, the individual employee’s sex plays an 

unmistakable and impermissible role in the discharge decision”). 

3 See id. at 1741; Kasper ex rel. Adams v. Sch. Bd. of St. Johns Cnty., 968 F.3d 1286, 1296 (11th 

Cir. 2020) (citing Bostock and holding in the equal protection context that discrimination against 

persons for transgender status constitutes sex discrimination); Hecox v. Little, No. 1:20-CV-

00184-DCN, 2020 WL 4760138, at *26 (D. Idaho Aug. 17, 2020) (same). 
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using the bathroom which corresponded with their gender identity. 968 F.3d at 1286. The court 

found that the policy placed a “special burden on transgender students because their gender 

identity [did] not match their sex assigned at birth.” Id. at 1296. Citing Bostock, the court held 

that discrimination against a transgender individual for their gender non-conformity is sex 

discrimination for purposes of the Equal Protection Clause. Id. (citing Glenn v. Brumby, 663 

F.3d 1312, 1318 (11th Cir. 2011)). In Grimm v. Gloucester County School Board, the Fourth 

Circuit struck down a Florida school board’s locker room policy that dictated the use of such 

facilities to match a student’s “corresponding biological gender[].” No. 19-1952, 2020 WL 

5034430, at *14 (4th Cir. Aug. 26, 2020). In the court’s view, “the only logical reading is that 

“corresponding biological genders” referred to male and female, and therefore the policy 

necessarily relied on a sex classification. Id.  

Here, sex played an unmistakable role in the NGHSAA’s decision to exclude Powell from 

school sports. The Policy uses the same sex-based classifications as those in Adams and Grimm 

by foreclosing girls’ athletic teams to individuals who are not “biologically” female. See R. at 5. 

Even accepting as true the contention that Powell is not a “biological female,” treating an 

individual differently for failing to conform to gender norms in their traits and actions is sex 

discrimination under this Court’s holding in Bostock. This is because transgender women—who 

dress, act, and present themselves to the world in the same manner as women who are not 

transgender—receive less favorable treatment under the Policy, and such a distinction is 

necessarily sex based. The Policy cannot be stated without referencing sex, and deserves 

heightened scrutiny under the Equal Protection Clause. See Whitaker ex rel. Whitaker v. Kenosha 

Unified Sch. Dist. No. 1 Bd. of Educ., 858 F.3d 1034, 1051 (7th Cir. 2017).  
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2. The Policy singles out women and girls who are transgender for 

different treatment based on paternalistic sexual stereotypes. 

 

The court of appeals emphasized physical differences between men and women in 

determining that the Policy survives even heightened equal protection scrutiny. See R. at 10. But 

again, it never meaningfully analyzed whether the Policy uses stereotypical classifications of 

individuals in its “threshold” determination of what level of scrutiny to apply. See id. This was 

error. The Policy’s stereotypical gender expectations are visible on its face. It asserts that to 

“allow biological males to compete against women would put women at an unfair disadvantage,” 

and that keeping “biological” males from participating in women’s athletics would allow 

“biologically female athletes to compete on an even playing field with men.” R. at 5.  

These assertions, however, are patently grounded in paternalistic notions and stereotypes 

about women that this Court has repeatedly rejected. See J.E.B., 511 U.S. at 138 (rejecting the 

state’s reliance on sex-based stereotypes as a defense to the discriminatory use of peremptory 

challenges during jury selection); United States v. Virginia, 518 U.S. at 532–33 (ending Virginia 

Military Institute’s exclusion of women). It has done so because “[a]ll persons, whether 

transgender or not, are protected from discrimination on the basis of gender stereotype.” Brumby, 

663 F.3d at 1318. There is no exception to heightened scrutiny for gender discrimination based 

on physiological or biological characteristics. See Nguyen v. INS, 533 U.S. 53, 70, 73 (2001). 

The Eleventh Circuit’s approach to gender stereotyping in Brumby is illustrative. 663 F.3d 

at 1318. There, the court held that discrimination against someone on the basis of his or her 

gender non-conformity constitutes sex-based discrimination under the Equal Protection Clause 

Id. Similar to this Court’s reasoning in Bostock, the court explained that “the very acts that define 

transgender people as transgender are those that contradict stereotypes of gender-appropriate 

appearance and behavior.” Id. at 1317. For this reason, the court could see no constitutional 
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difference between discrimination against transgender individuals based on transgender status, 

and discrimination on the basis of gender-based behavioral norms. Id. at 1316 (citing Price 

Waterhouse v. Hopkins, 490 U.S. 228, 250–51 (1989)). The court added that “discrimination 

against a transgender individual because of her gender-nonconformity is sex discrimination, 

whether it’s described as being on the basis of sex or gender.” Brumby, 663 F.3d at 1317.  

The Seventh Circuit echoed this reasoning in Whitaker, ruling that a school district relied 

on sex stereotyping in dictating which bathroom a transgender student could use based on the sex 

listed on their birth certificate. 858 F.3d at 1051. The court determined that necessarily, to do so 

was discrimination against him “based on his failure to conform to sex stereotypes by expressing 

less masculine, and more feminine mannerisms and appearance.” Id. The defendants in Whitaker 

argued that their bathroom policy was constitutional because all students had to use the bathroom 

that was consistent with their sex assigned at birth. Id. The court was not convinced, stating to 

the contrary that “the School District treats transgender students . . . who fail to conform to the 

sex-based stereotypes associated with their assigned sex at birth, differently.” Id.  

As in Brumby and Whitaker, the Policy classifies Powell solely because of the gender 

assigned to her at birth. Further, it does not treat boys and girls the same by requiring all students 

to play on athletic teams according to their “biological sex.” Just like the Whitaker court 

recognized, the Policy here uses gender non-conformity to divide students into two groups, and 

treats one group differently. But unlike the situation in Whitaker, where the school district 

provided an option for transgender students to use special, one-person bathrooms as an 

alternative, there is no other option for Powell under the NGHSAA’s Policy; she must either 

conform to gender stereotypes, or not participate in swimming.  
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B. The Policy Discriminates Against Women and Girls Based on Transgender 

Status, Which Independently Triggers Heightened Scrutiny. 

 

The Policy is subject to heightened constitutional review for a separate, independent 

reason: it discriminates against women and girls based on transgender status. The Policy 

excludes transgender women and girls by restricting based on “biological sex.” See R. at 5. This 

distinction has no correlation to athletic ability, but instead correlates to whether a person was 

assigned male at birth.  

This Court has articulated four factors relevant in determining whether a class of persons 

constitute a suspect, or quasi-suspect class. These factors include: 

(i) whether the class has been historically subjected to discrimination; (ii) whether the 

class has a defining characteristic that frequently bears a relation to ability to perform 

or contribute to society; (iii) whether the class exhibits obvious, immutable or 

distinguishing characteristics that define them as a discrete group; and (iv) whether 

the class is a minority or politically powerless. 

 

Bowen v. Gilliard, 483 U.S. 587, 602 (1987); City of Cleburne v. Cleburne Living Ctr., 473 U.S.  

 

432, 439 (1985). People who are transgender, as a class, satisfy each one.  

The Fourth Circuit’s thorough analysis of this issue in Grimm is instructive. 2020 WL 

5034430, at *16. The court first looked to historical discrimination, and agreed that there is “no 

doubt that transgender individuals historically have been subjected to discrimination on the basis 

of gender identity, including high rates of violence and discrimination in education, employment, 

housing, and healthcare access.” Id. (citing a study4 in which 97% of transgender respondents 

reported experiencing some form of mistreatment at work, or “hiding their gender transition to 

avoid such treatment”). The court then turned to the second factor, and concluded that 

transgender individuals have a defining characteristic—being transgender—that bears no relation 

 
4 See generally Jaime M. Grant et al., Injustice at Every Turn: A Report of the National 

Transgender Discrimination Survey, Nat’l Ctr. for Transgender Equal. & Nat’l Gay & Lesbian 

Taskforce 3–8 (2011), https://www.thetaskforce.org/wp-content/uploads/2019/07/ntds_full.pdf. 
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to their ability to perform or contribute to society. Id. Gender dysphoria, the court noted, is a 

treatable medical condition that not all transgender persons suffer from. Id. The court described 

transgender persons expressing their gender identity as “natural and immutable,” and 

unsurprisingly, found that this immutable characteristic distinguishes transgender people as a 

group for different treatment. Id. Finally, the court arrived at the final factor, and held that 

transgender people constitute a minority lacking political power. Id. The court pointed to the fact 

that only 0.6% of the American population identifies as transgender, and recognized that 

“transgender persons are underrepresented in every branch of government. Id. 

Federal district courts around the country have employed the Grimm court’s reasoning and 

concluded that transgender individuals as a group possess all the indicia of a quasi-suspect class 

that have been identified by this Court as deserving of heightened scrutiny.5 This Court should 

make explicit what is already implicit in its holdings: that people who are transgender constitute 

a quasi-suspect class, and that singling out transgender persons for unequal treatment triggers 

heightened equal protection scrutiny. See Karnoski v. Trump, 926 F.3d 1180, 1201 (9th Cir. 

2019) (“[T]he district court should apply a standard of review that is more than rational basis but 

less than strict scrutiny.”). 

 
5 See Hecox, 2020 WL 4760138, at *26 (holding that transgender people constitute a quasi-

suspect class); Evancho v. Pine-Richland Sch. Dist., 237 F. Supp. 3d 267, 288 (W.D. Pa. 2017) 

(same); Adkins v. City of New York, 143 F. Supp. 3d 134, 139 (S.D.N.Y. 2015) (same); Bd. of 

Educ. of Highland Local Sch. Dist. v. U.S. Dep’t of Educ., 208 F. Supp. 3d 850, 873 (S.D. Ohio 

2016) (same); M.A.B. v. Bd. of Educ. of Talbot Cnty., 286 F. Supp. 3d 704, 718–19 (D. Md. 

2018) (same); Norsworthy v. Beard, 87 F. Supp. 3d 1104, 1121 (N.D. Cal. 2015) (same); F.V. v. 

Barron, 286 F. Supp. 3d 1131, 1145 (D. Idaho 2018) (same); Flack v. Wis. Dep’t of Health 

Servs., 328 F. Supp. 3d 931, 951–53 (W.D. Wis. 2018).  
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C. The Policy Lacks a Substantial Relationship to Any Important Government 

Interest. 

 

The NGHSAA enacted the Policy out of fear that allowing transgender students to 

participate on athletic teams that matched their gender identity would undermine the progress 

made for female athletes, and put women at an unfair disadvantage. See R. at 5. But these fears, 

without more, cannot justify the substantial harm and unequal treatment the Policy inflicts on 

transgender women and girls. While both of these interests are important, the Policy is not 

substantially related to either of them. 

To withstand heightened scrutiny, classification by sex “must serve important 

governmental objectives and must be substantially related to achievement of those objectives.” 

Craig v. Boren, 429 U.S. 190, 197 (1976). “The purpose of this heightened level of scrutiny is to 

ensure quasi-suspect classifications do not perpetuate unfounded stereotypes or second-class 

treatment.” United States v. Virginia, 518 U.S. at 533. Moreover, this burden rests entirely on the 

State, and it must provide a genuine justification, not one hypothesized or invented post hoc in 

response to litigation. Id. Accordingly, the law cannot rely on overbroad generalizations about 

the different talents, capacities, or preferences of males and females. Id. at 516, 533. Because the 

Policy here uses sex and transgender status as the basis for its classifications, the NGHSAA must 

prove that these are not “inaccurate prox[ies] for other, more germane bases of classification.” 

Boren, 429 U.S. at 198. 

1. The Policy does not protect women and girls who are not transgender. 

 

The means employed by the NGHSAA do not actually further its stated interest of 

protecting women from unfair competition. To the extent the NGHSAA takes this position, it 

must prove that (i) women need to be protected from competing against transgender persons and 
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(ii) the Policy is equipped to actually achieve the purported goal of protecting women. It can 

prove neither here. 

It is revealing that under the Policy, girls may participate on sports teams designated as 

boys’ teams without limitation. See R. at 5. Therefore, women, whether transgender or not, may 

play football with and against “biological males,” but girls who are not “biologically female” 

cannot swim against other girls. Id. If the NGHSAA were truly concerned with creating an even 

playing field between men and women, it could have foreclosed male-dominated contact sports 

to women without sufficient levels of circulating testosterone, the only physical sex 

characteristic with a documented effect on athletic performance.6 Instead, the Policy allows 

individuals with low testosterone levels to compete against those with high levels in sports that 

require violent physical contact.  

Rather than following the lead of the Olympics and the NCAA—organizations that allow 

transgender women to participate in women’s sports after one year of suppressing their 

testosterone levels7—the Policy relies on hypothesized harms and overbroad generalizations 

about transgender women that are disconnected from the evidence. See United States v. Virginia, 

518 U.S. at 533. As the Grimm court recognized, transgender women and girls make up an 

extremely small percentage of the population. 2020 WL 5034430, at *15. Tellingly, there had 

been no prior rules in place in the State of North Greene regarding transgender participation in 

youth sports. See R. at 5. But the NGHSAA reacted swiftly when presented with one case in 

 
6 David J. Handelsman et al., Circulating Testosterone as the Hormonal Basis of Sex Differences 

in Athletic Performance, Endocrine Revs., Oct. 2018, at 803, 806, https://doi.org/10.1210/

er.2018-00020. 

7 See generally NCAA Inclusion of Transgender Student-Athletes, NCAA Off. of Inclusion (Aug. 

2011), http://www.ncaa.org/sites/default/files/Transgender_Handbook_2011_Final.pdf; Pablo S. 

Torre & David Epstein, The Transgender Athlete, Sports Illustrated, May 28, 2012, at 72, http://

www.si.com/vault/2012/05/28/106195901/the-transgender-athlete. 
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which a transgender student could play on a girls’ team. The Policy here is reactionary, and is 

designed to exclusively deny the opportunity of school sports to transgender students, rather than 

preserve that opportunity for women. This Policy fails to protect women, and needlessly 

discriminates against transgender women and girls. As a result, it cannot survive heightened 

scrutiny under the Equal Protection Clause. The State of North Greene seeks to treat Powell 

differently based on the perceived danger that her participation would pose, and this Court 

should reject it outright. 

2. The Policy is not substantially related to the purported goal of 

advancing opportunity for women in sports. 

 

The court of appeals relied heavily on the Ninth Circuit’s decision in Clark ex rel. Clark v. 

Arizona Interscholastic Ass’n for its holding that the Policy is substantially related to an 

important government interest. 695 F.2d 1126, 1131 (9th Cir. 1982); see R. at 9–10. While Clark 

does support the proposition that advancing opportunity for women in sports is an important 

governmental interest, it is readily distinguishable when applied to the facts of this case. The 

Clark court determined that men, who make up half of America’s population, could be excluded 

from a women’s volleyball team because: (i) women had historically been deprived of athletic 

opportunities for men; (ii) as a general matter, men had equal athletic opportunities to women; 

and (iii) according to stipulated facts, average physiological differences meant that “males would 

displace females to a substantial extent.” 695 F.2d at 1131. The court of appeals also emphasized 

the experience of another swimmer at North Greene High School, Brittany Miller. In fact, the 

majority devoted the first six paragraphs of its opinion to describing her life, background, and 

accomplishments in swimming. See R. at 3.  

This lawsuit, however, is not about whether North Greene High School’s former policy 

denied Miller equal protection of the laws. Nor is it about the separation of men and women in 
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sports in the abstract. Rather, this case is about whether a state actor may categorically exclude 

transgender girls from high school athletics. As it stands, the Policy here gives Powell two 

options, swim on the men’s team and risk her mental health, or not participate in school sports 

altogether. See R. at 4 (“There is a medical and scientific consensus that treatment for gender 

dysphoria includes allowing transgender individuals to live in accordance with their gender 

identity.”). While there was no men’s volleyball team for the plaintiffs in Clark to play on, the 

policy in Clark did not force students to choose between playing sports and their mental health. 

Moreover, that transgender persons make up less than one percent of the population belies the 

contention that transgender athletes will substantially displace women in sports, and Respondent 

has presented no evidence to the contrary. Thus, Clark is inapplicable to the specific 

constitutional analysis implicated by this case: whether a policy that excludes transgender 

students from school sports if they do not conform to stereotypical gender expectations is 

permitted by the Equal Protection Clause. Accordingly, Clark does not help Respondent here. 

Further, Respondent, and the court of appeals, seize on various decisions of this Court 

which they contend authorize differential treatment of transgender students based on 

physiological differences, but those cases all share a different theme: where a state actor can 

provide equal access, it must, regardless of whether physiological differences might warrant 

accommodation. For example, in United States v. Virginia, the state’s policy of excluding 

women from Virginia Military Institute (“VMI”) failed this test because the state could not rely 

on generalizations about different aptitudes of males and females to support the exclusion of 

women. 518 U.S. 515. The defendants in United States v. Virginia argued that physiological 

differences and privacy justified excluding women from the university. Id. at 522, 524–25. The 

United States v. Virginia Court, however, rejected reliance on “physical differences” to justify 
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the categorical exclusion of women from VMI, and instead ended VMI’s exclusion of women. 

Id. at 533, 550 n.19 (emphasis added). The same result followed in Faulkner v. Jones, involving 

South Carolina’s male-only military college. 10 F.3d 226, 228–29, 232 (4th Cir. 1993) 

(discussing separate restrooms for men and women and affirming that differential treatment may 

not be “based on stereotyped or generalized perceptions of differences”). This Court has 

instructed that state actors controlling gates to opportunity, may not exclude qualified individuals 

based on fixed notions about the roles and abilities of males and females. Miss. Univ. for Women, 

458 U.S. at 724–25. The Policy in this case does exactly that.  

II. THE POLICY VIOLATES CONSTITUTIONAL RIGHTS TO LIBERTY AND PRIVACY POSSESSED 

BY ALL AMERICANS. 

 

“The Constitution promises liberty to all within its reach, a liberty that includes certain 

specific rights that allow persons, within a lawful realm, to define and express their identity.” 

Obergefell v. Hodges, 576 U.S. 644, 655 (2015). This tenet of constitutional law derives from the 

Fourteenth Amendment’s Due Process Clause, which provides that “[n]o state shall . . . deprive 

any person of life, liberty, or property, without due process of law . . . .” U.S. Const. amend. 

XIV, § 1. Certain rights are therefore deemed fundamental, and include those that are rooted in 

history and tradition, as well as rights and interests that are unenumerated, but rather are 

“implicit in the concept of ordered liberty.” Griswold v. Connecticut, 381 U.S. 479, 500 (1965) 

(right to privacy); Loving v. Virginia, 388 U.S. 1, 12 (1967) (right to marry); Planned 

Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 951 (1992) (right to abortion). Where a 

fundamental right is at stake, as in this case, the State must prove that its restriction is narrowly 

tailored to serve a compelling government interest. Reno v. Flores, 507 U.S. 292, 300–01 (1993).  

For the state to limit and dictate the extent to which young transgender women can express 

their gender identity is repugnant to ordered liberty. Such an extremely personal sphere 
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implicates aspects of liberty long recognized as fundamental: the interests in bodily integrity, 

privacy, and personal autonomy. These interests should not be viewed as “a series of isolated 

points,” but are part of a “rational continuum” that constitutes the full scope of liberty of a free 

people. Casey, 505 U.S. at 848; see also Bd. of Regents v. Roth, 408 U.S. 564, 572 (1972) (“In a 

Constitution for a free people, there can be no doubt that the meaning of ‘liberty’ must be broad 

indeed.”). The NGHSAA can advance no interest compelling enough to justify the deprivation of 

Powell’s fundamental right to live according to her gender identity, and her fundamental right to 

privacy in her sex assigned at birth. 

A. The Right to Define One’s Existence Is Entrusted to Individuals, Not the 

State. 

 

Like the laws this Court struck down in Obergefell, which defined marriage as a union 

between a man and a woman, the Policy in this case attempts to define Powell as a “biological 

male.” See 576 U.S. 644; R. at 4. Powell, however, decided for herself at young age that she 

could not become a contributing member of society by living according to her sex assigned at 

birth. R. at 4. This Court should give substance to the liberty promised by the Due Process 

Clause, and afford Powell the benefits and opportunities of that liberty.  

Among the liberties protected by the Due Process Clause is the right to define one’s 

existence and express their identity. See Obergefell, 576 U.S. at 655. In Obergefell, this Court 

held that there is no lawful basis for a State to refuse to recognize a lawful same-sex marriage 

performed in another state on the ground of its same-sex character. Id. For the majority, the 

same-sex couples and surviving partners before the Court were seeking to make a “profound 

commitment” in the form of marriage, and because of “their immutable nature,” joining with 

another person of the same sex was “their only real path.” Id. at 658. Personal autonomy also 

played an important role in the Obergefell opinion. The Court began the due process analysis by 
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noting that “[t]he fundamental liberties protected by [this] Clause extend to certain personal 

choices central to individual dignity and autonomy, including intimate choices defining personal 

identity and beliefs.” Id. The Court also acknowledged that “being married in one State but 

having that valid marriage denied in another is [a] most perplexing and distressing 

complication,” and that “[l]eaving the current state of affairs in place would maintain and 

promote instability and uncertainty.” Id. at 680. In Lawrence v. Texas, this Court characterized 

Roe v. Wade as having “recognized the right of a woman to make certain fundamental decisions 

affecting her destiny” and insisted that under the Due Process Clause “[t]he State cannot demean 

[gay persons’] existence or control their destiny by making their private sexual conduct a crime.” 

539 U.S. 558, 565 (2003) (citing Roe v. Wade, 410 U.S. 113 (1973)).  

Here, the Policy directly interferes with Powell’s ability to define and express her gender 

identity, and penalizes her for exercising her fundamental right to do so openly by depriving her 

of the many benefits of participating in school-sponsored athletics. By refusing to recognize 

Powell’s gender identity, the NGHSAA attempts to determine Powell’s destiny for her, which is 

an intrusion into the “realm of personal liberty which the government may not enter. Casey, 505 

U.S. at 850. The Policy defines Powell as a “biological male” and compels her to live a life 

contrary to her own perception of who she is. But Powell’s choice to live according to her gender 

identity—like a gay person’s choice to marry an individual of the same sex—is a deeply personal 

and “intimate choice,” that the State may not force her to abandon. See Hernandez-Montiel v. 

INS, 225 F.3d 1084, 1093 (9th Cir. 2000) (recognizing that a person’s gender identity is so 

fundamental that he or she cannot be required to abandon it). For Powell, swimming on the 

women’s team is the “only real path.” See Obergefell, 576 U.S. at 658. The State of North 



 21 

Greene cannot demean Powell’s existence or control her destiny by denying her the opportunity 

to succeed in sports because of her assigned sex, or the makeup of her genitalia.  

Without state recognition, the right to express one’s identity articulated in Obergefell 

would be rendered meaningless. This Court recognized as much when it required states to give 

legal effect to valid same-sex marriages entered into by couples in other states. See id. Notably, 

several states have implemented policies or laws that protect the rights of transgender athletes to 

live in accordance with their gender identity.8 The denial of this right by some states creates the 

kind of perilous uncertainty and variable discrimination that the Obergefell Court found the Due 

Process Clause to forbid. See 576 U.S. at 655. 

The Policy enacted by the NGHSAA attempts to define Powell according to her sex 

assigned at birth. The Constitution, however, grants Powell the right to define her own existence. 

See Casey, 505 U.S. at 851 (“[C]hoices central to personal dignity and autonomy . . . are central 

to the liberty protected by the Fourteenth Amendment.”). Being coerced into a life inconsistent 

with one’s gender identity would represent an intolerable and fundamental deprivation of liberty 

for the overwhelming majority of individuals, and Powell is no different. 

B. Any Process for Determining Powell’s “Biological Sex” Under the Policy 

Would Invade Powell’s Fundamental Right to Privacy in Her Medical 

Information. 

 

The Due Process Clause bestows upon every American a substantive right to privacy that 

the government may not infringe without a compelling interest. See Roe v. Wade, 410 U.S. at 

152. More specifically, this Court has identified at least two types of interests protected by this 

fundamental right. “One is the interest in independence in making certain kinds of important 

 
8 See, e.g., Reference Guide for Transgender Policy, Conn. Interscholastic Athletic Conf., https://

www.casciac.org/pdfs/Principal_Transgender_Discussion_Quick_Reference_Guide.pdf (last 

visited Sept. 23, 2020). 
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decisions.” Whalen v. Roe, 429 U.S. 589, 599–600 (1977). The other type of privacy interest 

applicable to individuals is the interest in avoiding disclosure of personal matters. Id. 

The Sixth Circuit has recognized that the latter interest—informational-privacy—is 

implicated in two specific instances: (i) “where the release of personal information could lead to 

bodily harm” or (ii) “where the information released was of a sexual, personal, and humiliating 

nature.” Kallstrom v. City of Columbus, 136 F.3d 1055 (6th Cir. 1998); Bloch v. Ribar, 156 F.3d 

673 (6th Cir. 1998). In Kallstrom, the Sixth Circuit held that disclosure of the names and 

addresses of undercover police officers to defense counsel for criminal defendants violated the 

plaintiffs’ substantive due process rights. 136 F.3d 1055. During the trial, the city released the 

personnel records of the undercover officers to defense counsel, who then shared the information 

with the defendants. Id. The court had little trouble concluding that the officers’ privacy interests 

were of “constitutional dimension” because they implicated a fundamental interest in “preserving 

their lives and the lives of . . . their family members, as well as preserving their personal security 

and bodily integrity.” Id. at 1062.  

The Second Circuit, in Powell v. Schriver, specifically recognized the “hostility and 

intolerance” toward transsexuals in support of its conclusion that “the Constitution does indeed 

protect the right to maintain the confidentiality of one’s transsexualism.” 175 F.3d 107, 111 (2d 

Cir. 1999). The court, beginning with the bedrock principle that “there exists in the . . . 

Constitution a right to privacy protecting the individual interest in avoiding disclosure of 

personal matters,” explained that “transsexualism is the unusual condition that is likely to 

provoke both an intense desire to preserve one’s medical confidentiality, as well as hostility and 

intolerance from others.” Id. This observation, in conjunction with the “obvious [fact] that an 

individual who reveals that she is a transsexual “potentially exposes herself . . . to discrimination 



 23 

and intolerance,” led the court to conclude that “transsexuals are among those who possess a 

constitutional right to maintain medical confidentiality.” Id. at 112. 

As the Second Circuit found, individuals have a fundamental right to informational privacy 

in their sex assigned at birth. Powell’s lifelong struggle with gender dysphoria is an 

excruciatingly private matter that has caused her debilitating distress. See R. at 5. Further, it is a 

statistical and sociological fact that transgender individuals face discrimination because of their 

gender identity. See Whitaker, 858 F.3d at 1051 (“There is no denying that transgender 

individuals face discrimination, harassment, and violence because of their gender identity.”). 

Even more unsettling, because the Policy does not define the criteria for its classifications, 

inevitably, some sort of procedure for determining eligibility would have to be implemented. See 

R. at 5. Powell could be forced to present her birth certificate, or made to undergo an invasive 

examination by a medical professional. The State cannot hold hostage the opportunity to 

participate in athletics, and demand ransom in the form of personal medical information.  

This Court should adopt the framework used by the Sixth Circuit in Kallstrom alongside 

the Second Circuit’s approach to the informational privacy rights of transgender individuals in 

Schriver. Both courts placed significant weight on the risk of physical harm stemming from the 

disclosure of certain personal information. See Kallstrom, 136 F.3d 1055; Schriver, 175 F.3d 

107. Equally significant, though, is that one’s transgender status is information that most people 

would be “reluctant to disclose to strangers.” Wolfe v. Schaefer, 619 F.3d 782, 785 (7th Cir. 

2010). This right is defeasible only upon proof of a strong public interest in access to or 

dissemination of the information. See Denius v. Dunlap, 209 F.3d 944, 956 (7th Cir. 2000) 

(“[T]his Circuit has outlined a clearly established ‘substantial’ right in the confidentiality of 

medical information that can only be overcome by a sufficiently strong state interest.”).  
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Here, Powell was permitted to join the women’s swim team, and then was summarily 

kicked off of that team on the mere suspicion that she is not “biologically male.” Put differently, 

by taking no action of her own, Powell was removed from a high school sports team consisting 

of her peers immediately after the NGHSAA implemented a policy banning transgender girls 

from women’s athletics. This forced disclosure of her transgender status renders the Policy’s 

enforcement unconstitutional. In short, Powell’s transgender status is truly none of the State’s 

business.  

C. The Policy Cannot Survive Strict Scrutiny. 

  

Limitations on fundamental rights are permissible only if they survive “strict” 

constitutional scrutiny—that is, only if the state actor imposing the restriction can prove that the 

limitation is both necessary and narrowly tailored to serve a compelling governmental interest. 

Griswold, 381 U.S. at 485. The harms recited must be real, and the means chosen to accomplish 

the State’s asserted purpose must be specifically and narrowly framed to accomplish that 

purpose. See Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 280 (1986). Therefore, whether the 

Policy in this case survives such scrutiny will turn on whether it is the least restrictive and least 

harmful means of achieving the NGHSAA’s goals. United States v. Brandon, 158 F.3d 947, 960 

(6th Cir. 1998). 

1. A blanket ban on transgender women and girls participating on 

women’s teams is not the least restrictive means of achieving the 

NGHSAA’s asserted goals. 

 

Here, the Policy is far from the least restrictive means of achieving the NGHSAA’s 

purported goals. Circulating testosterone levels are the only reliable indicator of athletic 

performance. A policy that requires every student to meet certain circulating testosterone 

levels—instead of using biological sex—makes sense for three reasons. First, requiring high 
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levels of circulating testosterone for contact sports like football and basketball would prevent 

those with low circulating testosterone levels from injuring themselves in sports where they are 

truly physically outmatched. Second, such a policy would not run afoul of the constitution, as all 

students would be required to satisfy some sort of testosterone level-based standard to participate 

in athletics. Finally, a testosterone level-based policy would avoid causing significant harm to 

transgender students, while ensuring that students with high levels of testosterone will not be 

allowed to participate against those with low levels of testosterone. The Policy also fails to 

account for the biological reality of intersex9 genitalia. On the other hand, a Policy that uses 

“biological sex” as the defining criteria categorically denies all transgender women the 

opportunity to participate in athletics, regardless of testosterone levels.  

2. The NGHSAA must prove that the Policy is necessary to address real 

harm, but none exists. 

 

The fears that led to the NGHSAA to enact the Policy find no evidentiary support in the 

record. For example, Respondent introduced evidence in the district court that reflected the best 

times from various state championship swim meets nationwide over the past ten years. R. at 20–

21. Putting aside the fact that this “evidence” does nothing to prove that the State of North 

Greene has a problem of transgender participation in sports that needs to be addressed, many of 

the girls’ champions performed better than their male counterparts did in previous years. See id. 

at 20. Further, for the most recent year, Chelsea Davis finished just under a second behind 

Joshua Clayton’s time in the 100-yard Butterfly. Id. This “evidence” does not establish that the 

Policy was necessary state action to further a compelling interest. To the contrary, it suggests 

 
9 Scott Skinner-Thompson & Ilona M. Turner, Title IX’s Protections for Transgender Student 

Athletes, 28 Wis. J.L. Gender & Soc’y 271, 289 (2013), https://scholar.law.colorado.edu/cgi/

viewcontent.cgi?article=1944&context=articles (explaining that people with intersex conditions 

are born with mixed sexual characteristics). 
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that the “playing field” is already even. The State of North Greene cannot rely on inferences 

from aggregate data that transgender persons, as a class, pose harm to the community. Meinhold 

v. U.S. Dep’t of Def., 34 F.3d 1469, 1478 (9th Cir. 1994) (recognizing the “constitutionally 

significant danger” of using a “surrogate” such as class membership for identifying purported 

harms).  

Clearly, though, there is a perception among some citizens of North Greene that 

transgender students like Powell are trying to gain a competitive advantage by playing on a team 

that matches their gender identity, rather than their biological sex. See R. at 5. Miller, a swimmer 

at North Greene High School complained to the NGHSAA when Powell started swimming on 

the women’s team. Id. Other biologically female swimmers joined her, along with coaches and 

parents from other high schools. Id. They did so, admittedly, out of the fear that allowing 

transgender students to compete would undermine the progress made by women athletes. See id.  

This Court has held that even affirmative action legislation must be minimally intrusive and 

supported by more than general societal discrimination. See Wygant, 476 U.S. 267 at 276. 

Wygant involved a challenge to a provision of a collective bargaining agreement between the 

Jackson, Mississippi Board of Education (the “Board”) and the teacher’s union that protected 

employees who were members of certain minority groups against layoffs. Id. at 270. The Court 

acknowledged that if the Board had engaged in discrimination in the past, it indeed had a duty to 

remediate its past discrimination. Id. But the Court found no evidentiary support that the Board 

had itself discriminated against minorities in the past, and therefore the Board could not prove 

that remedial action was actually necessary. Id. at 278. The Court further observed that the 

provision at issue imposed “the entire burden of achieving racial equality on particular 

individuals” and that burden was “too intrusive.” Id. at 284. Because the Board failed to present 
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convincing evidence that remedial action was necessary—in addition to the fact that there were 

less intrusive means available—the provision could not pass constitutional muster under strict 

scrutiny. Id.  

 Similar to Wygant, the State of North Greene places the entire burden of preserving 

advancements for women in sports on transgender women, and inflicts substantial harm. Powell 

is recognized as a girl by her family, her medical providers, and the world at large, and simply 

wants to swim for her school as girl, just as she does in every other aspect of her life. See R. at 4. 

While banning transgender women from school sports causes no one else harm, discriminating 

against Powell inflicts profound injuries on her, marking her a second-class citizen in the eyes of 

her peers. Like the Board in Wygant, the State of North Greene made no effort to confirm the 

existence of an actual problem involving transgender students’ participation in women sports. 

Instead, it has arbitrarily discriminated against Powell—and deprived her of fundamental 

rights—without narrowly tailoring the Policy to serve its purported interests. See Wolff v. 

McDonnell, 418 U.S. 539, 558 (1974) (“The touchstone of due process is protection of the 

individual against arbitrary action of government.”). 

CONCLUSION 

This Court should reverse the judgment of the United States Court of Appeals for the 

Fourteenth Circuit and reinstate the judgment of the United States District Court for the Eastern 

District of North Greene. 

Respectfully submitted, 
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