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QUESTIONS PRESENTED 

1. Does the Equal Protection Clause prohibit the North Greene High School Athletic 

Association from protecting the competitive integrity of its female sports by adopting a 

regulation that prevents biological men from competing in high school women’s sports?  

 

2. Is the right to compete in high school sports so fundamental under the Due Process Clause 

that it justifies striking down a policy that protects women’s athletics by excluding 

biological men from competing? 
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TO THE HONORABLE SUPREME COURT OF THE UNITED STATES: 

  Respondent, North Greene High School Athletic Association, the defendant in the United 

States District Court for Eastern District of North Greene, and appellant in the United States Court 

of Appeals for the Fourteenth Circuit, respectfully submits this brief-on-the-merits in support of 

its request that this Court affirm the Fourteenth Court of Appeals. 

 

OPINIONS BELOW 

The opinion of the United States Court of Appeals for the Fourteenth Circuit is not reported 

but is available at No. 20-1017 and reprinted in the record at pages 2-18. The trial court opinion 

from the United States District Court for the Eastern District of North Green is reported at Powell 

v. North Green State High Sch. Athletic Ass’n, 2020 WL 12345 (E.D.N.G. 2020). The Order 

granting certiorari by this Court appears on page 19 of the record. 

 

CONSTITUTIONAL PROVISIONS INVOLVED 

U.S Const. amend. XIV, § 1  

. . . No State shall make or enforce any law which shall abridge the 

privileges or immunities of citizens of the Unites States; nor shall 

any State deprive any person of life, liberty or property, without due 

process of law; nor deny to any person within its jurisdiction the 

equal protection of the laws. 

 

 

REGULATIONS INVOLVED 

Fair Opportunity for Women Athletes Policy 

(1) Interscholastic and intramural club athletic teams or sports that 

are sponsored by a public primary or secondary school or 

institution whose students or teams compete in the North Greene 

High School Athletic Association shall be “expressly designated 

as one (1) of the following based on biological sex: (a) Males, 
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men, or boys; (b) Females, women, or girls; or (c) Coed or 

mixed. 

 

(2) Athletic teams or sports designated for females, women, or girls 

shall not be open to students who are biologically male. 

 

 

STATEMENT OF THE CASE 

A. The Introduction of Transgender Athletes into Female Sports Impacts 

Opportunities for Cis-Gender Female Athletes in North Greene.  

 
This case involves a challenge to a local government’s right to protect the competitive 

integrity of its female sports. Brittany Miller has been training to be an Olympic swimmer since 

she was five-years-old. R. at 3. By the time she was thirteen-years-old, Brittany had won over 200 

first place ribbons for swimming. R. at 3. Around that time, Brittany’s swim coach recognized 

that, with year-round training, Brittany had the potential to receive a college swimming scholarship 

and one day become and Olympic swimmer. R. at 3. To help their daughter achieve her dream, 

Brittany’s parents each began to work two jobs in order to provide Brittany with professional, 

year-round training. R. at 3. While it would be a struggle, the entire family’s hard work would pay 

off in the long run if Brittany could receive a college swimming scholarship. R. at 3. However, 

Brittany’s success as a high school swimmer would be essential to that goal. R. at 3. 

By the fall of 2019, Brittany’s dedication and sacrifice had begun to pay off. Brittany, now 

entering her junior year, was a two-time 4A High School State Swimming Champion and the first 

member of the North Greene High School women’s swim team to win two individual events at the 

State Championship. R. at 3-4. Her accolades caught the attention of numerous college swimming 

programs willing to offer Brittany a college scholarship if she continued “to place as she [had] in 

the past” at the high school State Swimming Championships. R. at 4. Unfortunately, Brittany 

would never get that opportunity. 
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During Brittany’s junior year, North Greene High School adopted a policy allowing 

transgender athletes to participate on the sports team aligned with their gender identity. R. at 4. 

The policy was adopted, in part, at the urging of Taylor Powell (“Petitioner” or “Taylor”). R. at 4. 

Taylor is a transgender woman who was born a biological man. R. at 4. After years of mental-

turmoil, Taylor was diagnosed with “Gender Dysphoria.” R. at 4. Gender Dysphoria is a condition 

in which individuals experience emotional distress caused by the incongruence between their 

gender identity and biological sex. R. at 4. Treatment for Gender Dysphoria includes, inter alia, 

allowing individuals to live in accordance with their gender identity. R. at 4. Accordingly, Taylor 

began to transition away from her biological sex shortly before the 2019-2020 school year. R. at 

4. Taylor informed the North Greene High School principal about the transition and, with the help 

of the National Association for Transgender Athletes, lobbied the principal to allow Taylor to 

compete on the North Greene women’s swim team. R. at 4. The principal acquiesced and Taylor 

joined the women’s team in fall of 2019. R. at 4.  

The results of Taylor’s inclusion on the women’s team were devastating to Brittany’s 

Olympic dream. R. at 5. Throughout the year, Brittany—a state champion in both the women’s 

butterfly and backstroke events—consistently lost to Taylor by a margin of several seconds. R. at 

5. At the season-ending conference meet, Taylor again finished first and qualified for the State 

Championship. R. at. 5. As a result, Brittany failed to even qualify for the State Championship she 

had won only a year prior, drastically impeding Brittany’s college scholarship chances. R. at 5.  

B. The NGHSAA Enacts the Fair Opportunity for Women Athletes Policy. 

 
Brittany was not the only one displaced by Taylor’s inclusion on the women’s team. 

Shortly after the swimming season ended, the North Greene High School Athletic Association (the 

“NGHSAA” or “Respondent”) began to receive multiple complaints from parents, coaches, and 
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cisgender female athletes from North Greene High School and the surrounding area. R. at 5. The 

submissions recognized that the decision to allow transgender female athletes to compete in 

women’s sports had eroded the opportunity to fairly compete in athletics that women had fought 

so hard to gain. R. at 5. In response, the NGHSAA held a meeting to discuss an equitable solution. 

R. at 5. During the meeting, the NGHSAA considered testimony from parents and athletes in the 

area, including Taylor and Brittney, as well as numerous submissions from various groups 

supporting either side of the issue. R. at 5. After lengthy consideration, the NGHSAA adopted the 

Fair Opportunity for Women’s Athletes policy by a margin of 8-2. 

The Fair Opportunity for Women Athletes policy (“The Fair Opportunity Policy”) adopted 

by the NGHSAA states, in relevant part, that: 

(1) “Interscholastic and intramural club athletic teams or sports that are sponsored by a 

public primary or secondary school or institution whose students compete in the North 

Greene High School Athletic Association shall be “expressly designated as one (1) of 

the following based on biological sex: (a) Males, men, or boys; (b) Females, women, 

or girls; or (c) Coed or mixed.” 

 

(2) “Athletic teams or sports designated for females, women, or girls shall not be open to 

students who are biologically male.” 

 

R. at 5. The Fair Opportunity Policy does not prevent transgender men or cis-gender 

women from competing in male sports, nor did it forbid transgender men from competing in female 

sports. R. at 5.  

C. Plaintiff Requests Judicial Intervention to Void the Fair Opportunity Policy on 

Equal Protection and Due Process Grounds 

 
 Petitioner brought suit against the NGHSAA in the Eastern District of North Greene. R. at 

6. Petitioner’s complaint alleged that the Fair Opportunity Policy violated both the Equal 

Protection and Due Process Clauses of the Fourteenth Amendment. After agreeing that that 

Petitioner had standing and that the NGHSAA was a state actor, both parties filed motions for 



 5 

summary judgement on the constitutional issues. The District Court granted Petitioner’s motion 

and denied the NGHSAA’s motion. R. at 6. Consequently, on June 1, 2020, the court entered a 

permanent injunction against the enforcement of the Fair Opportunity Policy. 

 On appeal, the Fourteenth Circuit reversed the trial court’s summary judgment ruling for 

Petitioner. R. at 6. First addressing the Equal Protection issue, the court recognized that 

transgender people are not a “quasi-suspect” class and do not warrant heightened scrutiny. R. at 7-

8. Applying the appropriate rational basis scrutiny, the court determined that the Fair Opportunity 

Policy is rationally related “avoid[ing] the competitive disadvantage to women that would flow 

from allowing biological males to compete against them.” R. at 8-9. The court further recognized 

that the Fair Opportunity Policy would even survive intermediate scrutiny because allowing 

transgender women to compete in female athletics would “negate years of progress in growing 

opportunities and leveling the playing field for female athletes.” R. at 11. Accordingly, the Fair 

Opportunity Policy is substantially related to the important objective of “ensuring that athletic 

opportunities for women [are not] diminished.” R. at 11. 

 Turning next to the Due Process issue, the Court determined that Petitioner’s right at issue 

– the right to compete in athletics on the female, rather than the male team—is not a fundamental 

right. As a result, rational basis is the appropriate standard and the same conclusions from the 

Equal Protection analysis hold true under Due Process. R. at 12. This Court granted Writ of 

Certiorari to the United States Court of Appeals for the Fourteenth Circuit for both issues. R. at 

19.

STANDARD OF REVIEW 

The District Court granted summary judgment for Petitioner on both issues before the 

Court. R. at 6. The Fourteenth Circuit reversed the grant of summary judgment. R. at 12. Courts 
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of appeal review grants of summary judgement de novo. Estate of  Brennan ex rel. Britton v. 

Church of Scientology Flag Serv. Org., Inc. 645 F.3d 1267, 1272 (11th Cir. 2011). De novo  review 

does not require this Court to give any deference to the trial court’s rulings on matters of 

constitutional law. Pullman-Standard v. Swint, 456 U.S. 273, 287 (1982). Summary judgement is 

only proper if the record shows “there is no genuine issue as to any material fact and the moving 

party is entitled to a judgement as a matter of law. Celotex Corp. v. Catrett, 477 U.S. 317, 322 

(1986). Review of a district court’s decision to grant a permanent injunction is reviewed for an 

abuse of discretion. Britton, 645 F.3d at 1272.  

 

SUMMARY OF THE ARGUMENT 

The Equal Protection Clause of the Fourteenth Amendment cannot be interpreted to 

prevent the States from tailoring their laws to address the legitimate differences between their 

transgender and cisgender citizens. To hold so in this case would not only erase the hard-won 

progress that cisgender women have gained in their struggle for equal participation in athletics, 

but would set a dangerous precedent that could be used to undermine any number of other women’s 

equal rights issues. Rational basis, the correct standard for this case, protects transgender 

Americans by striking down laws borne solely out of animus, while giving the States the necessary 

leeway to address the real concerns of its citizens. As a result, this Court should find, consistent 

with its precedent, that (1) transgender classifications do not trigger heightened scrutiny under the 

Equal Protection Clause, and (2) the Fair Opportunity Policy is rationally related to the legitimate 

interest of protecting women’s right to compete in athletics. 

Because the right to education is not a fundamental right, the right at issue in this case—

the right to compete in high school sports—is not fundamental, nor does it fall under the right to 
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privacy protected by the Due Process Clause. The essential first step in every substantive due 

process analysis is to narrow with precision the right at issue so it can be determined whether the 

right itself is fundamentally protected by the Constitution. Petitioner’s overbroad characterization 

of the right in this case as the general “right to gender identity” ignores this critical first step and 

improperly mixes Equal Protection considerations into the Due Process analysis. To hold for 

Petitioner would allow substantive due process to effectively swallow the Equal Protection Clause 

and turn this Court into an unaccountable legislative body. 

Accordingly, this Court should affirm the Fourteenth Circuit and find that the Fair 

Opportunity Policy does not violate Petitioner’s Equal Protection or Due Process rights. 

 

ARGUMENT 

I. A STATE STATUTE THAT PREVENTS BIOLOGICAL MEN FROM 

COMPETING IN HIGH SCHOOL WOMEN’S SPORTS DOES NOT VIOLATE 

THE EQUAL PROTECTION CLAUSE, REGARDLESS OF THE LEVEL OF 

SCRUTINY. 

 

Respondent, on behalf of the North Greene High School Athletic Association 

(“NGHSAA”), respectfully asks this Court to affirm the Fourteenth Circuit’s holding that 

NGHSAA’s Fair Opportunity for Women Athletes policy (the “The Fair Opportunity Policy”) 

does not violate the Equal Protection Clause of the Fourteenth Amendment.  

For decades, women have fought for and secured their right to equal participation in 

athletics. The right is so essential that it is secured by both Congressional mandate and this Court’s 

precedent. See 34 C.F.R § 106.41; see also O’Connor v. Bd. Of Educ. Of Sch. Dist. 23, 449 U.S. 

1301, 1307 (1980) (“Without gender-based classification in competitive contact sports, there 

would be a substantial risk that boys would dominate the girls’ programs and deny them an equal 

opportunity to compete in interscholastic events.”). Consistent with that goal, the Fair Opportunity 
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Policy protects the integrity of women’s athletics from those who have an unfair biological 

advantage. The Fair Opportunity Policy is not the result of animus or hatred, but of the desire to 

ensure that all North Greene students—both transgender and cisgender—always have the 

opportunity to compete. Accordingly, this Court should affirm that (A) rational basis is the correct 

level of scrutiny because transgender people are not a suspect class, and transgender classifications 

are not sex-based discrimination; and (B) regardless of the level of scrutiny, the Fair Opportunity 

Policy does not violate the Equal Protection Clause because it is substantially related to the State’s 

interest in protecting women’s participation in athletics. 

A. Rational Basis is the Correct Level of Scrutiny. 

No State shall “deny to any person within its jurisdiction the equal protection of the laws.” 

U.S. Const. amend. XIV, § 1. This Equal Protection Clause is essentially an instruction that 

similarly situated people must be treated alike. City of Cleburne v. Cleburne Living Ctr., 473 U.S. 

432, 439 (1985). The Equal Protection Clause does not completely forbid States, or local 

government bodies who exercise state power, from drawing distinctions among its citizens. 

Clements v. Fashing, 457 U.S. 957, 963 (1982). To the contrary, state legislatures are given 

considerable leeway to enact legislation that may appear to affect similarly situated people 

differently. Id. at 962. For almost every distinction drawn, the state law is presumed valid and will 

be sustained as long as the classification is rationally related to a legitimate state interest. Cleburne, 

473 U.S. at 440. While certain classifications require a closer scrutiny, transgender status should 

not be one of them.  

i. Transgender status is not a suspect class and does not warrant heightened 

scrutiny. 

 

The Fourteenth Circuit correctly held that transgender status is not a suspect class and 

therefore does not warrant heightened scrutiny under the Equal Protection Clause.  
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This Court has never held that transgender plaintiffs are a suspect class for the purposes of 

Equal Protection. R. at 7-8. The lower courts have likewise not found that transgender people are 

a suspect class. See e.g., Brown v. Zavaras, 63 F.3d 967, 971 (10th Cir. 1995) (recognizing that 

‘transsexuals’ are not a protected class); Jamison v. Davue, 2012 WL 996383, at *3 (E.D.Cal. Mar. 

23, 2012) (explaining that transgender individuals are not a suspect class for Equal Protection 

analysis). Notably, the circuits that have applied heightened scrutiny to transgender status have 

done so under a sex discrimination theory—not transgender status alone. See Grimm v. Gloucester 

Cty. Sch. Bd., No. 19-1952 (4th Cir. Aug. 26, 2020) (holding that discrimination on the basis of 

transgender status constitutes sex discrimination); Glenn v. Brumby, 663 F.3d 1312, 1315 (11th 

Cir. 2011) (holding that discrimination against someone on the basis of his or her gender non-

conformity constitutes sex discrimination under the Equal Protection Clause). No circuit has 

definitively held that transgender status alone constitutes a suspect class.  

This Court’s recent decision in Bostock v. Clayton County demonstrates that the Court 

should look to its Equal Protection precedent concerning sexual orientation—not sex 

discrimination—to determine the correct standard for transgender Equal Protection claims. 

Bostock v. Clayton County, 140 S.Ct. 1731, 1741 (reasoning transgender status and homosexuality 

are identical for the purposes of Title VII sex discrimination). In Bostock, this Court held, as a 

matter of statutory interpretation, that Title VII of the Civil Rights Act’s prohibition on firing an 

employee “because of” sex extends to both homosexual and transgender people. Id. at 1742. The 

Court’s identical treatment of both sexual orientation and transgender status, as each category 

relates to sex, illustrates that the relationship between sex discrimination and transgender status is 

the same relationship between sex discrimination and sexual orientation. Accordingly, this Court 
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must look its sexual orientation Equal Protection precedent and recognize that transgender status 

is similarly distinct from traditional sex-based discrimination.  

Rational basis is the appropriate standard because it provides significant protection to 

transgender people without trampling the rights of state legislatures. Justice Kavanaugh’s dissent 

in Bostock recognizes that for twenty-four years this Court has declined to apply heightened 

scrutiny to laws that draw distinctions on the basis of sexual orientation. Id. at 1832-33 (Kavanaugh 

J., Dissenting) (“[T]he Court has never suggested that sexual orientation discrimination is just a 

form of sex discrimination.”). As Justice Kavanaugh states, this Court’s sexual orientation Equal 

Protection cases would have been “far easier to analyze and decide if sexual orientation were just 

a form of sex discrimination.” Id. at 1833. And still, rational basis scrutiny has provided the 

framework for a number of same-sex rights including inter alia, striking down sodomy laws and 

protecting same-sex marriage. See Lawrence v. Texas, 539 U.S. 558, (2003); see also Obergefell 

v. Hodges, 576 U.S. 644 (2015). As this case illustrates, there are a number of unique challenges 

that arise when balancing the interests of transgender people against the interests of other classes 

of people in need of protection. Where those interests are legitimate, the legislature is infinitely 

better suited than the judiciary to balance those interests in accordance with what is best for its 

citizens. At the same time, rational basis strictly forbids laws borne solely of animus and hate from 

being used to relegate transgender Americans to second-class status. Romer v. Evans, 517 U.S. 

620, 634 (1996) (“[A] bare . . . desire to harm a politically unpopular group cannot constitute a 

legitimate governmental interest.”) (internal cites omitted).  

The Fair Opportunity Policy is not the result of a bare desire to harm or humiliate 

transgender people. To the contrary, it is a genuine attempt by the NGHSAA to ensure that every 

one of its students—transgender and cisgender—has a fair opportunity to compete in high school 
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athletics. In fact, during the summary judgment hearing, the NGHSAA offered a compromise that 

would allow transgender women to compete in the female category as long as they fell under 

certain physical markers. R. at 15 n.6. The Fair Opportunity Policy also does not require 

transgender women to compete in accordance with their biological identity. Instead, the Fair 

Opportunity Policy accommodates transgender women by creating a “coed” category where 

transgender women can compete pursuant to their gender identity. R. at 5. Thus, the intent of the 

Fair Opportunity Policy is not to categorically exclude transgender women from sports, but to 

ensure that the hard-won progress of female athletics is not stifled by those who have an unfair 

physical advantage. The Fair Opportunity Policy is exactly the kind of law that rational basis 

envisions and allows. 

However, assuming arguendo this Court determines transgender people are in fact a 

suspect class, the Fair Opportunity Policy still does not trigger heightened scrutiny because it does 

not categorically differentiate on the basis of transgender status. The Fair Opportunity Policy 

excludes biological men from women’s sports. While there is a limitation on transgender women, 

nothing in the Fair Opportunity Policy precludes transgender men from participating in women’s 

sports. Further, every transgender athlete is allowed to participate in athletics. To further divide 

the transgender class would blur the line between transgender discrimination and sex 

discrimination, opening the judicial floodgates.  

There is no plausible eligibility policy that does not negatively affect either transgender 

women or cisgender women—an argument this Court will hear all too often if it applies strict 

scrutiny to transgender laws. But “[a]bsolute equality” is not the mandate Equal Protection 

requires. Clark v. Arizona Interscholastic Ass’n., 695 F.2d 1126, 1132 (9th Cir. 1982). As a result, 
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this Court should respect the will of the States and apply rational basis to laws that distinguish on 

the basis of transgender status.   

ii. Transgender Classifications are not sex-based discrimination.  

 
The Fourteenth Circuit correctly held that transgender discrimination is also not sex 

discrimination.  

Unlike transgender status, sex-discrimination requires heightened scrutiny. Laws that 

distinguish between “males and females” require the State to demonstrate an “exceedingly 

persuasive justification” that the challenged classification is “substantially related” to an 

“important governmental objective.” United States v. Virginia, 518 U.S. 515, 533 (1996). 

However, a law that draws a line between a single gender cannot be sex discrimination. See Maher 

v. Roe, 432 U.S. 464, 470-71 (“An indigent woman desiring an abortion does not come within the 

limited category of disadvantaged classes so recognized by our cases.”) (emphasis added). 

Otherwise, any rule regulating a characteristic that solely affects only one gender would 

automatically trigger heightened scrutiny—an argument this Court has soundly rejected. See 

Geduldig v. Aiello, 417 U.S. 484, 496 n.20 (1974) (“While it is true that only women can become 

pregnant, it does not follow that every legislative classification concerning pregnancy is a sex-

based classification . . . .”); see also Bray v. Alexandria, 506 U.S. 263, 273-74 (1993) (laws 

regulating abortion are not ipso facto sex discrimination). Accordingly, rational basis is the proper 

standard. 

Intermediate scrutiny under the Equal Protection Clause is derived, not directly from the 

text of the Constitution, but from this Court’s precedent. Essential to each of this Court’s landmark 

decisions establishing sex as a suspect class was the relationship between the two sexes: males and 

females. See e.g. Reed v. Reed, 404 U.S. 71, 77 (1971) (“By providing dissimilar treatment for 
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men and women who are thus similarly situation, the challenged section violates the Equal 

Protection Clause”) (emphasis added); Craig v. Boren, 429 U.S. 190, 197 (“Reed emphasized that 

statutory classifications that distinguish between males and females are subject to scrutiny under 

the Equal Protection Clause.”) (emphasis added); Virginia, 518 U.S. at 533 (“Physical differences 

between men and women, however, are enduring: ‘[T]he two sexes are not fungible . . .’.”) 

(alterations in original) (emphasis added). To hold that sex-based discrimination includes 

transgender discrimination would ignore the fundamental justifications supporting the creation of 

intermediate scrutiny and drastically expand the reach of the Equal Protection Clause. 

Just as the physical differences between the two sexes are not interchangeable, the rationale 

underlying sex-based Equal Protection claims are not interchangeable with the considerations 

relevant to transgender Equal Protection claims. First, unlike the relationship between males and 

females, the “inherent differences” between transgender and cisgender females are not necessarily 

“cause for celebration.” See Virginia, 518 U.S. at 533 (“‘Inherent differences’ between men and 

women…remain cause for celebration . . . .”) (emphasis added). If they were, Petitioner’s concerns 

would likely be resolved by the “coed” sports category the Fair Opportunity Policy creates. 

Instead, transgender females seek to limit their inherent differences from cisgender females as 

much as possible—counseling the use of a different standard for Equal Protection analysis. 

Second, intermediate scrutiny involving male and female determinations involves only one 

historically disadvantaged group. If transgender laws are indeed analyzed as sex-based 

discrimination, ultimately a large number of cases—this one included—will pit one historically 

disadvantaged minority against the other. In such cases, the Court will constantly be required to 

balance the harm to transgender people against the harm to women. Such balancing tests are 

reserved for the legislature. Williamson v. Lee Optical of Okla., Inc., 348 U.S. 483, 487 (1955) 
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(“[I]t is for the legislature, not the courts, to balance the advantages and disadvantages of [the laws 

they consider]”). Instead, to avoid the unnecessary avalanche of litigation that would result, this 

Court should recognize that transgender status is a characteristic of sex—not sex itself.  

This Court’s precedent establishes that laws distinguishing between a characteristic held 

by certain members of one sex is not sex-based discrimination. See Maher, 432 U.S. at 470-71 

(“an indigent woman desiring an abortion does not come within the limited category of 

disadvantaged classes so recognized by our cases.”) (emphasis added); see also Bray, 506 U.S. at 

273-74 (laws regulating abortion are not ipso facto gender discrimination). Transgender status is 

one such characteristic, judicially comparable to pregnancy. Just as there pregnant and non-

pregnant women, there are transgender and non-transgender women. Thus, if laws discriminating 

against pregnancy are not sex-based discrimination under the Equal Protection Clause, neither are 

laws concerning transgender classifications. See Geduldig,  417 U.S. at 496 n.20  (“While it is true 

that only women can become pregnant, it does not follow that every legislative classification 

concerning pregnancy is a sex-based classification. . . .”). Sexual orientation is another such 

characteristic, and as discussed above, sexual orientation does not trigger sex-based heightened 

scrutiny under the Equal Protection Clause. Obergefell, 576 U.S. 644. 

The Fair Opportunity Policy is likewise a law that distinguishes between a characteristic 

of sex—not an entire sex. Under the Fair Opportunity Policy, “students who are biologically male” 

may not participate in female sports. R. at 5. The line is drawn between “biological male” and 

“transgender male”—a line between a single gender. To hold otherwise would be to implicitly hold 

that transgender men are not actually men, and by default, transgender women are not actually 

women. If so held, this case is easily resolved by this Court’s precedent protecting female sports 

against male intrusion based on the physical differences between men and women that transgender 
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women possess. See O’Connor v. Board of Education of School Dist. 23, 449 U.S. 1301, 1307 

(1980) (“Without gender-based classification in competitive contact sports, there would be a 

substantial risk that boys would dominate the girls’ programs and deny them an equal opportunity 

to compete in interscholastic events.”). But more than that, such a conclusion would be a 

devastating blow to the right of transgender people to be recognized by their gender identity. It 

would amount to this Court proclaiming that a transgender person, for purposes of the Equal 

Protection Clause, must be categorized based on biology—not identity.  

Bostock v. Clayton County does not warrant a different result. As discussed above, Bostock 

held that Title VII’s prohibition against firing an employee “because of” their “sex” extended to 

firings based on “sexual orientation” or “transgender” status. Bostock, 140 S.Ct. at 1741. But 

Bostock statutory interpretation of Title VII is wholly distinct from an Equal Protection analysis. 

Id. (“An employer violates Title VII when it intentionally fires an individual employee based in 

part on sex. It doesm’t matter if other factors besides the plaintiff’s sex contributed to the decision. 

And it doesn’t matter if the employer treated women as a group the same when compared to men 

as a group.”) Rather, it was essential to the Court’s decision that “because of” roughly translated 

to “but-for” causation—a “sweeping standard.” Id. at 1739. As a result, under Title VII where sex 

is a “but-for” cause of an employee’s termination, the inquiry ends, regardless of whether the 

employer had a number of other legitimate “but-for” rationales for the termination. Analogizing 

to the Equal Protection context, Title VII applies a standard beyond even strict scrutiny because 

employers are completely foreclosed from offering any justifications for the disparate treatment. 

By contrast, this Court’s precedent does not apply strict scrutiny to laws that differentiate 

on the basis of gender. The text of the Equal Protection Clause does not, itself, establish gender as 

a suspect class. See U.S. Const. amend. XIV, § 1. Instead, the Court applies intermediate scrutiny, 
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a creation of this Court based on a number of competing considerations concerning the differences 

between “males and females.” See Virginia, 518 U.S. at 533 (holding that while inherent 

differences are an inappropriate ground for racial scrutiny, the physical differences between men 

and women are enduring).  Under the standard, the “inherent differences” between men and women 

remain cause for celebration. Id. Certain laws recognizing the difference between men and women 

are not only allowed, but encouraged. Id. (“Sex classifications may be used to compensate women 

for [economic disabilities], to promote equal employment opportunity, [or] to advance full 

development of the talent and capacities of our Nation’s people”) (citations omitted). The Court is 

justified in protecting certain rights of females, in certain instances, at the cost of certain benefits 

to males. As a result, the statutory interpretation of “sex” relied upon by the Court in Bostock is 

not interchangeable with judicially-created intermediate scrutiny. Therefore, consistent with well-

established precedent, this Court should affirm the Fourteenth Circuit and find that transgender 

discrimination is not sex-based discrimination. 

B. Regardless of The Level of Scrutiny, the Fair Opportunity Policy Does Not Violate 

the Equal Protection Clause Because It Is Substantially Related To The State’s 

Interest In Protecting Women’s Participation In Athletics. 

 

i. The Fair Opportunity Policy passes rational basis scrutiny. 

 

It is well-established that pure animus towards a group is never a legitimate state interest, 

nor can it be rationally related to some other legitimate state interest. Romer, 517 U.S. at 634. If 

the Fair Opportunity Policy was a result of such animus, it would likely be unconstitutional. A 

close look at the record reveals the opposite.  

 The Fair Opportunity Policy undertakes steps to accommodate transgender athletes. For 

example, the policy does not bar transgender participation in female sports—transgender men are 

more than welcome to compete in sports designated as “female.” R. at 5. Nor, does the policy 
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require transgender women to participate in contradiction to their gender identity.  Instead, 

transgender women can compete in the “coed or mixed” category. The Fair Opportunity Policy 

also does not uniformly bar transgender athletes from participating on gender-specific teams 

aligning with their gender identity. The policy does not prevent transgender men from competing 

against cis-gender men because such a policy would not create analogous concerns regarding 

competitiveness. Further, as Judge Monroe’s dissent in the lower court points out, the NGHSAA 

offered to amend the Fair Opportunity Policy to only exclude transgender women whose physical 

characteristics were above a certain threshold. R. at 15 n.6. While it is up for debate whether such 

a policy is workable, the NGHSAA’s offer surely demonstrates an attempt to include and 

encourage transgender athletes while still protecting athletic participation for biological women. 

Thus, any contention that the purpose of the Fair Opportunity Policy is to invidiously discriminate 

against transgender people ignores the evidence and is without merit.  

ii. The Fair Opportunity Policy passes intermediate scrutiny.  

 

Intermediate scrutiny requires the State to demonstrate an “exceedingly persuasive 

justification” that a sex-based law is “substantially related” to an “important governmental 

objective.” Virginia, 518 U.S. at 533. But neither the Equal Protection Clause, nor this Court’s 

precedent requires state laws to be gender-blind. Id. Instead, what the Equal Protection Clause 

forbids is the use of archaic, overbroad stereotypes to promote the inferiority of women. Id. 

 It cannot be seriously contested that the purpose of the Fair Opportunity Policy—to protect 

and preserve the hard-earned right for biological women to pursue their athletic dreams—is an 

important governmental objective. R. at 5. Both the majority and the dissent in the Fourteenth 

Circuit’s opinion recognize as much. R. at 9, 14. Further, this Court has affirmatively established 

that the protection and promotion of women’s sports is a justified policy objective. O’Connor, 449 
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U.S. at 1307. Thus, the only inquiry for this Court is whether the Fair Opportunity Policy is 

substantially related to preserving the integrity of women’s athletics.  

Gender-exclusive sports are not the result of overbroad, archaic stereotypes. This Court has 

recognized that gender is an acceptable proxy where the average differences are real. Kahn v. 

Shevin, 416 U.S. 351, 355 (1974). It is well-established that the physical differences between the 

sexes are real and, thus, an acceptable proxy. Virginia, 518 U.S. at 533 (“Physical differences 

between men and women, however, are enduring.”). Numerous courts have recognized the reality 

of these physical differences and have determined that gender-exclusive sports are substantially 

related to preserving women’s athletics. Clark, 695 F.2d at 1131; Bauer v. Lynch, 812 F.3d 340, 

350 (4th Cir. 2016) (“Men and women simply are not physiologically the same for the purposes 

of physical fitness programs”); Petrie v. Ill. High Sch. Athletic Ass’n, 394 N.E.3d 855, 863 (Ill. 

1979). As explained by this Court in O’Connor, without a gender-based classification in 

competitive contact sports, men will dominate womens’ programs and deny women the equal 

opportunity to compete athletically. O’Connor, 449 U.S. at 1307. Title IX itself—one of the most 

important pieces of gender-equality legislation ever adopted—recognizes that separate teams are 

necessary to the achievement of gender equality in athletics. 34 C.F.R § 106.41. Notably, in the 

wake of Bostock, the Department of Education has recently reaffirmed that Title IX protects 

female-specific sports from those who have an unfair biological advantage. U.S. Dep’t. of Educ., 

Office for Civil Rights, Revised Letter of Impending Enforcement Action (Aug. 31, 2020). 

The Fair Opportunity Policy is likewise based on empirical evidence—not archaic 

stereotypes. At trial, Respondents introduced the best swim times in the nation for high school 

boys and girls in the 200-yard Individual Medley and the 100-yard Butterfly. R. at 20. In both 

events, had the top performing cisgender women’s swimmer competed in the male category, she 
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would not have placed in the top three performers for either competition. R. at 20. More 

importantly, if biological men were allowed to compete in the women’s category, they would 

occupy eight of the top ten spots for both events. R. at 20. Consequently, biological men would 

likely usurp 80% of the athletic swimming scholarships traditionally reserved for women. Such a 

policy would devastate women’s athletic participation and possibly give undue credence to the 

archaic stereotypes that women have worked for centuries to overcome.  

 These conclusions are directly relevant to the exclusion of transgender women from 

women’s sports. A recent study by the Karolinska Institute in Sweden found, despite medical 

treatment, transgender women retain a number of the physical characteristics of their biological 

sex. A Wiik et al., Muscle Strength, Size and Composition Following 12 Months of Gender-

Affirming Treatment in Transgender Individuals: Retained Advantage for the Transwomen 

(2019). The study concluded that, even after twelve months of testosterone suppression, a 

transgender women will likely maintain a significant athletic advantage over a cisgender woman. 

Id. This evidence indicates, at minimum, that this Court should refrain from a categorical rule 

preventing transgender as a criteria for consideration in gender specific sports until better data 

exists to better inform the Court’s opinion—otherwise, this ruling would risks a dramatic decrease 

in women’s athletics.  

The lack of a workable, alternative standard to protect women’s athletic participation 

further demonstrates that the policies underlying the Fair Opportunity Policy are an exceedingly 

persuasive justification. For example, as recognized by Justice Monroe in dissent, any standard 

based on specific physical characteristics is likely untenable. Certain courts have accepted 

testosterone as a biological marker for athletic ability. See e.g. Hecox v. Little, 2020 WL 4760138 

at *3 (Aug. 17, 2020). But, if the NGHSSA were to impose certain testosterone limit for all female 
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sports participants it would penalize the exact women that sports seek to celebrate: the 

extraordinarily physically gifted. Further, as Judge Monroe points out in dissent, if the limit were 

imposed only on transgender women, it would likely violate the Equal Protection Clause. R. at 15 

n.6. Classification on the basis of any other physical characteristics would like result in the same 

problem.  Even in the unlikely event a wiser standard exists, it still does not invalidate the Fair 

Opportunity Policy. See Clark, 695 F.2d at 1132. The Equal Protection Clause does not require 

“absolute equality.” Kahn, 416 U.S. at 356 n.10. All that is required is that the Fair Opportunity 

Policy is substantially related to the important governmental interest in protecting women’s 

athletic participation. Id. Because the NGHSSA has narrowly tailored the Fair Opportunity Policy 

to protect participation in women’s athletics from those who hold a biological, physical advantage, 

this Court should affirm the Fourteenth Circuit. 

II. PARTICIPATION IN EXTRA-CURRICULAR SPORTS THAT ALIGN WITH 

ONE’S GENDER IDENTITY IS NOT A FUNDAMENTAL RIGHT PROTECTED 

BY THE DUE PROCESS CLAUSE OF THE FOURTEENTH AMENDMENT 

 

Respondent, on behalf of the NGHSSA, respectfully asks the Court to uphold the 

Fourteenth Circuit’s decision that the Fair Opportunity Policy does not violate the Due Process 

Clause of the Fourteenth Amendment. 

The Due Process Clause of the Fourteenth Amendment protects only those rights that are 

fundamentally “rooted in our Nation’s history and traditions.” Michael H. v. Gerald D., 491 U.S. 

110, 122 (1989) (plurality opinion) (citations omitted). Participation in high school athletics 

consistent with one’s gender identity is not one of those rights. To hold the opposite would 

drastically expand substantive due process to improperly include any number of ancillary and 

social rights better addressed by the legislative branch. Accordingly, this Court should find that  

(A) participation on a high school sports team is not a fundamental right, and, thus, the Fair 
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Opportunity Policy is justified under rational basis; and (B) the Fair Opportunity Policy is justified 

even under heightened scrutiny. 

A. Participation on a High School Sports Team is Not a Fundamental Right. 

The first step in any Due Process analysis is to determine whether the right at issue is a 

fundamental right. Reno v. Flores, 507 U.S. 292, 301-02 (1993). The inquiry is whether the right 

involved “is of such a character that it cannot be denied without violating those ‘fundamental 

principles of liberty and justice which lie at the base of all our civil and political institutions.’” 

Powell v. State of Alabama, 287 U.S. 45, 67 (1932). While fundamental rights are afforded strict 

scrutiny, non-fundamental rights—such as the right asserted by Petitioner—are evaluated under 

rational basis review. Id.  

As an initial matter, the right at issue cannot be characterized as the general “right to gender 

identity” asserted by Petitioner. The Fair Opportunity Policy does not forbid a transgender person’s 

right to generally live in accordance with their gender identity. Instead, the policy involves the 

narrow issue of athletic participation. To broadly extrapolate that principle into a general right to 

gender identity would improperly inject class discrimination questions into whether a right itself 

is fundamental, essentially swallowing the Equal Protection Clause. Thus, substantive due process 

counsels that the Court must focus its attention on the actual question at issue: Is participation in 

high school sports itself a fundamental right? 

Every time this Court strikes down a local law as contrary to a fundamental right protected 

by the Due Process Clause, it usurps power away from politically-accountable legislative bodies. 

Michael H., 491 U.S. at 121-24. This Court has cautioned that any further stretching of  the Due 

Process Clause requires the “utmost care.” Collins v. City of Harker Heights, 503 U.S. 115, 125 

(1992); see also Michael H., 491 U.S. at 123-24 (“[T]he Due Process Clause represents a major 
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judicial gloss on its terms, as well as on the anticipation of the Framers . . . the Court should be 

extremely reluctant to breathe still further substantive content into the Due Process Clause so as to 

strike down legislation adopted by a State or city to promote its welfare.”). Judicial review of state 

law is a powerful and potent instrument, and its use should be reserved solely for those instances 

where the basic values that underlie our society are at stake. Griswold v. Connecticut, 381 U.S. 

479, 501 (1965). Participation in a high school athletics program consistent with one’s gender 

identity is not one of those basic liberties and, thus, rational basis is the appropriate standard to 

apply.  

i. The fundamental right to privacy does not include participation on a high 

school sports team consistent with one’s gender identity. 

 

The Fourteenth Circuit correctly recognized that the fundamental right to privacy does not 

include the right to participate on a high school sports team consistent with one’s gender identity.  

This Court has held that the Due Process Clause includes an unenumerated, fundamental 

right to privacy which prevents the States from interfering with an individual’s core decisions 

about marriage, family, parenthood, and bodily integrity. Planned Parenthood v. Casey, 505 U.S. 

833, 849 (1992). The privacy right is unenumerated, but limited by this court’s precedent. For 

example, the right to privacy does not protect a person’s right to a physician-assisted suicide. See 

Washington v. Glucksberg, 521 U.S. 702, 720 (1997). Those limits ensure that every issue, except 

for those that are necessary to guarantee our basic liberties, are decided by the legislature and the 

public—not a politically-unaccountable judiciary. Id. (reasoning that the limits of privacy ensure 

that no issue of importance or controversy is placed outside the arena of public debate and 

legislative action.”). Instead, the right to privacy is reserved for those rights that implicate the 

“basic values that underlie our society.” Id.  
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Petitioner’s assertion, that the right to compete in high school athletics that align with one’s 

gender identity is fundamental, ignores these lines and misunderstands the fundamental right-

prong of Substantive Due Process analysis. Unlike an Equal Protection analysis, which compares 

how a right or law affects different classes of people, determining whether a right is fundamental 

under Substantive Due Process requires an analysis of the right itself. See Flores, 507 U.S. at 302 

(“Substantive due process” analysis must begin with a careful description of the asserted right . . . 

.”) (quotations in original) The question is essentially whether the right is fundamental to every 

American. See Id. (holding that the right to “come and go at will” is not fundamental since 

“juveniles, unlike adults, are always in some form of custody.”) Only after it is determined that 

the right itself is fundamental will the Court then look to whether the state is justified in imposing 

limits on that right for certain people. Id. at 305. First, it is essential to determine whether the right 

itself is fundamental—regardless of who it affects—before evaluating the State’s policy 

justifications. Otherwise, there would be no functional difference between substantive due process 

and an Equal Protection fundamental right analysis. 

In Obergefell, this Court affirmed that marriage is a fundamental right and, as a result, 

same-sex couples cannot be arbitrarily excluded from that right. Obergefell, 576 U.S. at 681. 

Accordingly, state laws that reserved the right to marry exclusively to heterosexual couples were 

deemed unconstitutional. Id. However, in reaching that conclusion, it was essential that the Court 

first determined marriage itself was a fundamental right. Id. at 664 (“Applying these established 

tenets, the Court has long held that the right to marry is protected by the Constitution.”) (emphasis 

added). This raises an important distinction. The state statutes at issue in Obergefell did not 

criminalize or forbid a person from generally being a homosexual. Such a law would surely violate 

substantive due process. Instead, the statutes at issue forbid a person from engaging in a certain 
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activity—marriage—if that marriage was to a person of the same sex. Id. at 653-54. Thus, the first 

step in the analysis was to determine whether marriage itself was a fundamental right, regardless 

of who was getting married. Id. at 663-64 (determining first that the right to marry is fundamental 

before looking to whether states could deny that right to same-sex couples). 

Petitioner’s alleged fundamental right to compete in athletics that align with one’s gender 

identity misapplies this critical first step. When a law regulates an activity, the activity itself must 

be analyzed in isolation to determine if it the activity itself is “fundamentally rooted” in American 

traditions. See Id. Of course, where certain activities are inextricably bound to certain classes, such 

as laws that regulate pregnancy, the analysis will necessarily involve the history of women and 

pregnancy. Casey, 505 U.S. at 852 (“These consideration begin our analysis of the woman’s 

interest in terminating her pregnancy . . . .”). But, where the activity itself is not so inextricably 

bound to a certain class of people—such as the law at issue here today addressing participation in 

high school sports—who the law affects is not determinative to whether the activity itself is 

fundamental. Once the fundamental right prong is finished, only then is it appropriate to determine 

whether or not the NGHSSA was justified in excluding certain individuals from certain high school 

athletics. But, before that first fundamental right question is answered, it is wholly irrelevant 

whether the person affected is transgender, homosexual, brunette, Canadian, destitute, or any other 

number of personal characteristics that are not inextricably bound to high school swimming. 

To hold the opposite and determine that there is an affirmative, fundamental right to engage 

in any activity consistent with one’s gender identity, would render the Equal Protection Clause 

moot and create a Due Process “Big Bang”—infinitely expanding the universe of potential Due 

Process challenges. Any law drawing lines on the basis of transgender status would likely be 

challenged, not on the appropriate Equal Protection basis, but on Substantive Due Process grounds.  
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A ruling for the plaintiff would in effect impose a duty on the state to facilitate each of its 

citizens’ appropriate gender expression. The Court would see challenges to state-funded services 

in education, healthcare and records keeping. Furthermore, the burden would expand as society’s 

conception of gender evolves. Such a result is the exact “stretching” of the Due Process Clause 

this Court has cautioned against. Michael H., 491 U.S. at 121; Cruzan by Cruzan v. Dir., Mo. Dep't 

of Health, 497 U.S. 261, 300–01 (1990) (J. Scalia, concurring to the inappropriate application of 

the Due Process Clause in matters of fair regulation). (“This Court need not, and has no authority 

to, inject itself into every field of human activity where irrationality and oppression may 

theoretically occur, and if it tries to do so it will destroy itself.”). 

Accordingly, the preliminary issue before the Court is not whether “competing in high 

school athletics consistent with one’s gender identity” is a fundamental right. Instead, consistent 

with the Fourteenth Circuit, this Court should focus on the actual activity at issue and first 

determine whether the right to compete in high school sports—regardless of Petitioner’s gender 

identity—is a fundamental Substantive Due Process right. 

ii. Pronouncing a new fundamental right to participation in high school sports 

would ignore decades of this Court’s precedent. 

 

The Fourteenth Circuit correctly held that there is no fundamental right to participation in 

high school sports. 

Fundamental rights are only those that are “so rooted in the traditions and conscience of 

our people as to be ranked fundamental.” Michael H., 491 U.S. at 122. To determine if a right is 

fundamental, this Court will analyze our nation’s history, legal traditions and practices to 

determine if a right is “implicit in the concept of ordered liberty, or deeply rooted in this Nation’s 

history and tradition.” Id.; See also Glucksberg, 521 U.S. at 710. “[A] decision of this court which 
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radically departs from [historical analysis] could not long survive. . .” Casey, 505 U.S. at 850 

(quoting Poe v. Ullman, 367 U.S. 497, 542 (1961)). 

The record does not contain any historical analysis to support the contention that education 

is a fundamental right under substantive due process. In fact, history reveals the opposite. 

Historically, there was no common law cause of action for deprivation of educational services. See 

Scott R. Bauries, A Common Law Constitutionalism for the Right to Education, 48 Ga. L. Rev. 

949, 996 (2014). Further, the year the Due Process Clause was ratified, schools were largely run 

by local townships—not state or federal entities. Id. The Department of Education had formed 

only one year prior, and there was no comprehensive education system. U.S. Dep’t. of Educ., The 

Federal Role in Education (last visited May 25, 2017), 

https://www2.ed.gov/about/overview/fed/role.html. Even after states passed compulsory 

attendance laws, access to public education was considered a public entitlement, not an individual 

right. See Gong Lum v. Rice, 275 U.S. 78, 83 (1927) (overruled on equal protection grounds). 

 This Court’s precedent further undermines the notion that education is a fundamental right. 

This Court has repeatedly held that education is not a fundamental right protected by the U.S. 

Constitution. San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 35 (1973) (“Education, of 

course, is not among the rights afforded explicit protection under our Federal Constitution. Nor do 

we find any basis for saying it is implicitly so protected”). As stated by this Court in Obergefell, 

“[t]he Due Process Clause and the Equal Protection Clause are connected in a profound way, 

though they set forth independent principles.” Obergefell, 576 U.S. at 672.  In the Equal Protection 

context, courts have routinely declined to apply heightened scrutiny to challenges based on the 

right to education. See e.g. Plyer v. Doe, 457 U.S. 202, 223 (1982) (“Nor is education a 

fundamental right; a state need not justify by compelling necessity every variation in the manner 
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in which education is provided to its population”); Spath v. Nat’l Collegiate Athletic Ass’n, 728 

F.2d 25, 28 (1st Cir. 1984). The right to education is likewise not considered fundamental in the 

procedural due process context. Instead, this Court has held that parties do not have a 

Constitutional right to education, but rather must wait for state action to create a property interest 

in the right to education. Goss v. Lopez, 419 U.S. 565, 572-73 (1975). Even where such property 

interests exists, a party is generally only entitled to certain procedural rights before the right can 

be revoked by the state. Id. at 740.1 

 In contradiction to this established precedent, the Sixth Circuit recently held that the right 

to basic literacy is in fact a fundamental substantive due process right. See Gary B. v. Whitmer, 

957 F.3d 616, 662 (6th Cir.), reh’g en banc granted, opinion vacated, 958 F.3d 1215 (6th Cir. 

2020). Notably, the court’s opinion was vacated after the circuit granted en banc review. Id. 

According to the court’s logic, the right to basic literacy is related to other protected rights—such 

as the right to vote and freedom of speech—and thus is protected by substantive due process. Id. 

at 642. This Court already has rejected similar arguments in the Equal Protection context and 

declined to apply heightened review. See Plyer, 457 U.S. at 221 (holding that Public Education is 

not a Constitutional right despite education’s importance to maintaining our basic institutions). 

 As a result, this Court should find, consistent with overwhelming precedent, that the 

Constitution does not recognize the right to education—nor the related right to participate in high 

 
1 Because the lower court did not address procedural due process below, the issue has been 

omitted from this brief. However, even if  NGHSSA created a property interest by allowing the 

Petitioner to previously compete in athletics, that interest was deprived by forward-looking policy 

of general applicability which does not create an opportunity to be heard.  See Bi-Metallic Inv. Co. 

v. State Board of Equalization, 239 U.S. 441 (1915). Furthermore, the record reveals that lengthy 

hearings were held prior to adopting the Fair Opportunity Policy. R. at 5. Accordingly, it is 

assumed Petitioner was fully afforded their procedural due process rights. 



 28 

school sports—as a fundamental liberty or privacy interest for the purposes of substantive due 

process. 

B. The Fair Opportunity Policy is Justified Even Under Strict Scrutiny. 

Because none of the Petitioner’s asserted rights are fundamental for the purposes of Due 

Process the appropriate standard is rational basis. The Fair Opportunity Policy is related to the 

NGHSAA’s legitimate policy objective of protecting biologically female athlete’s rights to equal 

participation in sports. R. at 5. Accordingly, the Fair Opportunity Policy is justified under a rational 

basis standard. Assuming arguendo Petitioner’s alleged rights are indeed fundamental, the Fair 

Opportunity Policy nevertheless survives heightened scrutiny because the NGHSAA narrowly 

crafted the Fair Opportunity Policy to serve a compelling government interest. Reno, 507 U.S. at 

301-02.  

In determining whether a policy is narrowly tailored for the purpose of Substantive Due 

Process, the State’s interest is particularly compelling when the Court’s recognition of a new 

fundamental right will impair a competing fundamental liberty interest. See Cruzan, 497 U.S. at 

281 (balancing the right to states interest in the life of the indigent individual against the right of 

the individual to refuse medical treatment). Casey, 505 U.S. at 916 (recognizing a legitimate state 

interest in protecting potential life that may be weighed against woman’s fundamental right to 

bodily integrity through appropriately limited regulation). 

As discussed above, the Fair Opportunity Policy serves a vital, narrow and reasoned 

function of protecting the opportunity for biological women to competitively compete in high 

school sports. See supra IB. Here, allowing transgender women to compete against cis-gender 

women substantially impairs the ability of cis-gender women to pursue opportunities in athletics. 

The NGHSAA has an interest in protecting the competitive integrity of women’s high school 
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sports and exerting that right to protect opportunities for biological women. As argued above, the 

policy is supported by documented biological differences between the sexes that provide an unfair 

advantage in athletic performance, and not on pure animus or on overbroad generalizations about 

sex. R. at 5, 20. 

What the Fair Opportunity Policy actually prevents demonstrates exactly why the policy is 

narrowly tailored to protect equal participation for biological women in athletics. First, the Fair 

Opportunity Policy is not a blanket ban against transgender people competing in female athletics. 

R. at 5. Transgender men are not forbidden from female athletics. Second, the Fair Opportunity 

does not prevent transgender women from competing in high school sports, nor does it require 

them to compete in conflict with their gender identity. R. at 5. Instead, transgender women are 

welcome to compete in the coed category, consistent with their gender identity. The rejection of 

the NGHSSA’s offer to use biological markers instead of biological sex in order to accommodate 

some transgender women in female sports further demonstrates that the Fair Opportunity Policy is 

narrowly tailored to prevent an unfair physical advantage—not to stigmatize transgender people. 

R. at 15 n.6. When taken together, these considerations demonstrate that the NGHSSA drafted the 

Fair Opportunity Policy to reflect the fairest result possible for all North Greene athletes. As 

science progresses, further tailoring might be possible, but until our understanding of the biological 

markers that correspond with advanced athletic performance are identified, biological sex is the 

most logical proxy for evaluating whether some athletes have an unfair competitive advantage in 

women’s sports. See Clark, 695  F.2d at 1131. 

As a result, this Court should affirm the Fourteenth Circuit, and hold that the Fair 

Opportunity Policy does not violate Petitioner’s Substantive Due Process rights. 
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CONCLUSION 

 For the above stated reasons, this Court should affirm the Fourteenth Circuit and hold that 

(1) the Fair Opportunity Policy’s prohibition of transgender women competing in women’s high 

school sports does not violate the Equal Protection Clause; and (2) the Fair Opportunity Policy 

does not infringe upon any fundamental right protected by the Due Process Clause.  
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