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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 

 

I. The Equal Protection clause prohibits the government from making classifications 

against suspect classes absent an important interest justified by exceedingly persuasive 

justification. Respondent North Greene High School Athletic Association enated a 

policy that that prohibits Peititioner Ms. Powell from participating in female athletics 

beacuse of her sex and gender identity. Does the Association violate equal protection 

principles when it denies Ms. Powell a chance to participate in school sports? 

 

II. The Due Process clause prohibits the government from intruding upon fundamental 

spheres of life essential to pursue individual liberty. Respondent North Greene High 

School Athletic Association enacted a policy that invades Ms. Powell’s fundamental 

right to participate fully in education, define her gender identity, and keep pesonal 

decisions private. Does the Association violate due process principles when it infringes 

on Ms. Powell’s liberty rights? 
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STATEMENT OF THE CASE 

This case is a story of two girls: Brittany Miller and Petitioner Taylor Powell. R. at 3, 4. 

Both girls are in their senior year at North Greene High School. R. 3, 4. Both girls have been 

swimming their entire lives and have worked hard to earn a spot on their high school swim team. 

R. at 3, 4. Both girls compete in the same disciplines, and have represented their school in the state 

championships. R. at 3-5. 

Despite both girls’ extraordinary achievements, one girl cannot swim competitively in the 

upcoming season. R. at 5-6. This is because Ms. Powell was not born female¾she is transgender. 

R. at 4. Respondent Association enacted a policy that prohibits students who are biologically male 

from participating as a member of a female sports team. R. at 5. 

A. “I am a girl, and I was born to swim.” 

Petitioner Taylor Powell is a female student and athlete at North Greene High School. R. 

at 4-5. Swimming is a popular sport in the community and the local state university is home to one 

of the Nation’s top swimming programs. R. at 4-5. The program at North Greene High School is 

competitive, and Ms. Powell participates alongside other talented student-athletes including a 

former state champion. R. at 4-5. Ms. Powell succeeded this season and qualified for the state 

championships. R. at 5.  

Ms. Powell was born as a biological male but has always identified as a female. R. at 4. 

This incongruency has troubled Ms. Powell her entire life. R. at 4. Recently, as she entered puberty, 

Ms. Powell suffered debilitating levels of stress. R. at 4. Only after multiple evaluations and 

therapist consultations was the diagnosis clear: Ms. Powell was experiencing gender dysphoria. R. 

at 4. Gender dysphoria is a condition in which transgender individuals experience persistent and 

clinically significant distress cause by the incongruence between their gender identity and the sex 
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assigned to them at birth. R. at 4. After years of distress, Ms. Powell adjusted her life to match her 

true female identity and experienced “her happiest moments.” R. at 4. 

This transition occurred while Ms. Powell was competing on the boys’ swim team. R. at 4. 

She felt uncomfortable, as her male teammates repeatedly teased and made fun of her. R. at 17. 

Because of her transition, Ms. Powell worried the boys’ harassment would only get worse. R. at 

17. So, Ms. Powell asked permission to try-out for the girls’ swim team. R. at 4. Ms. Powell not 

only made the girls’ team that year, she regularly competed in swim meets and qualified for the 

state swimming championships. R. at 4-5. 

B. The Association bans transgender girls. 

Following Ms. Powell’s success, other swimmers, parents, and coaches complained to the 

Association that transgender participation in school athletics undermined opportunities for 

cisgender girls. R. at 5. The Association heard testimony on the issue from concerned members of 

the community and national transgender rights organizations. R. at 5. Ultimately, the Association 

adopted the “Fair Opportunity for Women Athletes Policy” which discriminates against 

transgender girls: 

(1) ‘Interscholastic and intramural club athletic teams or sports that 
are sponsored by a public primary or secondary school or institution 
whose students or teams compete in the North Green High School 
Athletic Association shall be “expressly designated as one (1) of the 
following based on biological sex: (a) Males, men, or boys; (b) 
Females, women, or girls; or (c) Coed or mixed.” 

 
(2) ‘Athletic teams or sports designated for females, women, or girls 
shall not be open to students who are biologically male.’ 
 

R. at 5. 

 The Association claims that “inherent, physiological differences between males and 

females result in different athletic capabilities” and that “allow[ing] biological males to compete 
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against women would put women at an unfair competitive disadvantage.” R. at 5. It isn’t clear 

whether the Association relied on any statistics for support. R. at 5. Additionally, the record is void 

of any comparable limitation for any individuals, whether transgender or cisgender, who wish to 

participate on a boys’ sports team. R. at 5. The Association’s policy prohibits Ms. Powell from 

trying-out or competing for the girls’ team for her senior year of high school. R. at 6. 

 Ms. Powell filed a complaint in the United States District Court for the Eastern District of 

North Greene challenging the Association’s policy. R. at 6. She alleges the policy violates her 

Equal Protection and Due Process rights under the Fourteenth Amendment to the United States 

Constitution. R. at 6. The District Court entered a preliminary injunction blocking enforcement of 

the policy, granted Ms. Powell’s motion for summary judgment, and denied the Association’s 

motion for summary judgment. R. at 6. A panel of the Fourteenth Circuit reversed over the dissent 

of Judge Monroe. R. at 6, 13-18. This Court granted certiorari to answer whether the Association’s 

policy violates Ms. Powell’s rights under the Equal Protection and Due Process clauses. R. at 19. 

SUMMARY OF THE ARGUMENT 

This case is about the twin pillars of the Equal Protection and Due Process clauses. The 

Association commits discrete violations of each clause by discriminating against Ms. Powell 

because she is transgender and intruding on her fundamental liberty rights. 

The Association created a policy which prohibits transgender girls from participating in 

girls’ sports. Its stated purpose was to protect athletic opportunities for cisgender girls. Yet when 

this Court pulls the veil away from this stated purpose, it reveals a baseless and irrational attempt 

to discriminate against transgender status. In the process, the Association infringes on Ms. 

Powell’s fundamental rights. This Court should reverse the Fourteenth Circuit’s holding for two 

reasons. First, the Association’s policy violates the Equal Protection clause because it is an 
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improper classification based on sex and transgender status. Second, the Association’s policy 

violates the Due Process clause because it conditions her ability to participate in school sports on 

relinquishing her fundamental liberty and privacy rights. 

First, preventing transgender girls from participating in high school sports violates Ms. 

Powell’s Equal Protection rights. The distinction between gender and sex discrimination is 

insignificant when applied to transgender individuals. The Association discriminates against Ms. 

Powell because it prevents her from participating on a girls’ sports team based on her biological 

sex. Because the policy discriminates based on sex, this Court should apply heightened scrutiny. 

The Association also discriminates based on transgender status. Under this Court’s 

traditional analysis, transgender status qualifies as a quasi-suspect class. First, transgender 

individuals have been historically subject to discrimination. Second, transgender status bears no 

relation to the ability to contribute to society. Third, transgender individuals possess immutable 

characteristics that define them as a discrete minority. Finally, transgender individuals are part of 

a politically powerless minority. Thus, transgender status is a quasi-suspect class, and this Court 

should apply heightened scrutiny. 

The Association’s policy is hidden discrimination based on stereotypes that this Court 

seeks to extinguish. It seeks to promote athletic opportunities for girls without including 

transgender girls¾real girls. There is also no evidence to support the Association’s contention that 

the inclusion of transgender girls will undercut the progression of girls’ sports. The policy does 

not rest on reasoned analysis, but the very stereotypes the law condemns. Thus, the policy fails 

heightened scrutiny and is unconstitutional under Equal Protection. 

The Association’s policy does not just fail heightened scrutiny. It also fails rational basis 

scrutiny. Policies that target insular minorities out of hostility while promoting little to no 
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advancement of a stated interest fail rational basis analysis. Here, the Association targets only 

transgender girls. These individuals make up a minuscule minority and are not a threat to women’s 

athletics. Because the Association ignores the threat of real harm to Ms. Powell, this Court should 

infer it is acting with animus. For these reasons, the policy fails rational basis scrutiny. 

Second, the Due Process clause protects spheres of substantive rights. Within these spheres, 

the Constitution prohibits the government from affirmatively compelling one’s life to a 

government-determined end.  

Here, the Association’s policy implicates Ms. Powell’s rights to participate fully in 

education, define her gender identity, and keep private her personal decisions. First, the Due 

Process clause recognizes a fundamental right to education. Education is deeply rooted in our 

Nation’s history and the concept of ordered liberty. The Association’s policy deprives Ms. Powell 

of her right to education by denying her the full benefit of school sports. Second, the Due Process 

clause recognizes a fundamental right to define one’s personhood. These rights are at the heart of 

liberty itself and include living in accordance with one’s gender identity. The Association 

conditions participation in school sports against Ms. Powell’s right to define her gender identity. 

Third, the Due Process clause recognizes a similar liberty right to keep private one’s personal 

decisions. The Association forces Ms. Powell, and any girl who wishes to participate in school 

sports, to disclose her biological sex and transgender status. For these reasons, the policy deprives 

Ms. Powell of her fundamental rights and is subject to strict scrutiny. 

This Court requires government policies that infringe on fundamental rights to be narrowly 

tailored to the least restrictive means. Here, the Association’s policy is underinclusive because it 

does not accurately address the real issues plaguing girls’ athletics. It is also overinclusive because 

it makes a blanket ban on transgender girls regardless of their actual competitive advantages. This 
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is in direct opposition to national guidelines and scientific evidence. Thus, this Court should 

determine that the Association’s glaring contradictions, inaccuracies, and shotgun policy approach 

is not narrowly tailored and fails strict scrutiny. 

In some cases, infringed liberties fall somewhere between the Equal Protection and Due 

Process clauses. This case presents the unification of protection under these two clauses. Thus, 

even if this Court fails to recognize discrete violations of either Clause, it should find the policy 

unconstitutional within the immense shadow of these two great pillars of Constitutional protection. 

This Court should reverse the Fourteenth Circuit’s decision and hold the Association’s policy 

unconstitutional on both Equal Protection and Due Process grounds. 

ARGUMENT 

The Constitution demands that no state “deny to any person within its jurisdiction the equal 

protection of the laws,”  “nor . . . deprive any person of life, liberty, or property, without due 

process of law.” U.S. Const. amend. XIV, § 1. These two clauses, Equal Protection and Due 

Process respectively, stem from the American ideal of fairness. Bolling v. Sharpe, 347 U.S. 497, 

499 (1954). These clauses are not always interchangeable phrases. Id. The Equal Protection clause 

“is a more explicit safeguard of prohibited unfairness.” Id. But “this Court has recognized [that] 

discrimination may be so unjustifiable as to be violative of due process.” Id. This case implicates 

the protections of both clauses. 

This Court should reverse the Fourteenth Circuit’s decision for two reasons: (1) the 

Association’s policy violates the Equal Protection clause because it is an improper classification 

based on sex and transgender status; and (2) the Association’s policy violates the Due Process 

clause because it denies Ms. Powell’s fundamental rights to participate fully in her education, 

define her gender identity, and keep personal decisions private. 
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I. The Association’s policy violates the equal protection principles. 
 

The Fourteenth Amendment provides that no state “deny to any person within its 

jurisdiction the equal protection of the laws.” U.S. Const. amend. XIV, § 1. This is not an absolute 

principle because it is a “practical necessity that most legislations classify for one purpose or 

another, with resulting disadvantage to various groups or persons.” Romer v. Evans, 517 U.S. 620, 

631 (1996). This Court presumes state action is valid if “the classification . . . is rationally related 

to a legitimate state interest.” City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 440 (1985). 

But this general rule gives way when the government targets a suspect or quasi-suspect class. Id. 

These classifications include, but are not limited to, race, national origin, or, in this case, sex and 

transgender status. Id. Generally, classifications of this type provide “no sensible ground for 

differential treatment.” Id. 

The Association’s policy violates equal protection principles for three reasons. First, the 

policy excludes transgender individuals based on their sex and transgender status, both quasi-

suspect classes. Second, the policy fails heightened scrutiny analysis because it does not further 

an important government objective and the Association’s justifications for implementing the 

policy are not exceedingly persuasive. Finally, even if this Court does not recognize transgender 

status as a quasi-suspect class, the policy does not pass rational basis analysis.  

A. This Court applies heightened scrutiny to government actions that 
discriminate based on sex and transgender status, both quasi-suspect 
classifications. 

 
Discrimination is not always obvious. A policy may appear facially neutral, but still be 

discriminatory by design or application. See, e.g., Vill. Of Arlington Heights v. Metro. Hous. Dev. 

Corp., 429 U.S. 252, 265-66 (1977); Yick Wo v. Hopkins, 118 U.S. 356, 373-74 (1886). But 

discrimination can be clear from the text of the policy, as in this case. The Association’s policy 
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discriminates against transgender girls based on their sex and transgender status: “Athletic teams 

or sports designated for females, women, or girls shall not be open to students who are biologically 

male.” R. at 5. 

 Here, the text of the Association’s policy discriminates against a quasi-suspect class for 

two reasons. First, the  policy constitutes sex discrimination because it treats Ms. Powell differently 

based on outdated stereotypes about the athletic abilities of boys and girls. Second, the policy 

discriminates against Ms. Powell based on her transgender status. As a result, the policy is subject 

to heightened scrutiny. 

1. The Association’s policy discriminates based on sex because it relies on 
stereotypical assumptions about the athletic abilities of trans- and 
cisgender girls. 

 
This Court consistently applies heightened scrutiny to sex-based classifications. J.E.B. v. 

Alabama, 511 US. 127, 135 (1994). This is because government policies that appear reasonable 

may in fact reflect “archaic and overbroad generalizations about gender[.]” Id. (internal quotation 

omitted). Rather than resting on meaningful considerations, government policies that treat people 

differently based on sex “very likely reflect outmoded notions of the relative capabilities of men 

and women.” Cleburne, 473 U.S. at 440-41. This is especially true when the government is the 

gatekeeper to opportunity. United States v. Virginia, 518 U.S. 515, 541-42 (1996). 

The distinction between gender and sex discrimination is insignificant when applied to 

transgender individuals. For cisgender individuals, there is usually no difference between gender 

and sex. But by definition, transgender people are those whose appearance, behavior, or other 

personal characteristic differ from the traditional norms of their biological sex. See Ilona M. 

Turner, Sex Stereotyping Per Se: Transgender Employees and Title VII, 95 Cal. L. Rev. 561, 563 

(2007). At the very least, this Court recognized in Bostock v. Clayton County that it is “impossible 
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to discriminate against a person for being . . . transgender without discriminating against that 

individual based on sex.” 140 S. Ct. 1731, 1741 (2020). 

The Association’s policy discriminates based on sex because it relies on stereotypical 

assumptions about the abilities of males and females. Here, the Association assumes that cisgender 

girls cannot compete at a similar level with transgender girls. See R. at 5. The Association claims 

“inherent, physiological differences between males and females result in different athletic 

capabilities.” R. at 5. Even if that is true, the Association made no findings that Ms. Powell 

produced results outside the range of her fellow female competitors. R. at 5. That Ms. Powell 

defeated her teammate, and last year’s state champion, is not evidence that Ms. Powell can swim 

faster than her average competitor. See R. at 4-5. In fact, the record is silent on whether Ms. Powell 

won her meets at the state championships. R. at 5. 

The record includes a list of the top male and female swim times for the individual medley 

and butterfly events. R. at 20. These are the same two events Ms. Powell swims. R. at 4-5. The 

record is unclear whether the Association relied on this statistical information. R. at 5. Rather than 

relying on data, the record suggests the Association was “particularly moved by the position of 

[Ms. Miller] and other biologically female athletes . . . .” R. at 5. Without evidence, the 

Association’s policy targets Ms. Powell on the belief that the only reason she could beat her 

teammates and other cisgender girls was because she was born a male. This relies on an improper 

stereotypical assumption that males are generally better athletes than women. 

To be sure, this Court has acknowledged biological differences between the sexes. 

Virginia, 518 U.S. at 533; see, e.g., Michael M. v. Sup. Ct. of Sonoma Cty., 450 U.S. 464, 476 

(1981). In those cases, this Court recognized specific circumstances, like pregnancy, that are 

unique to a single sex. See Michael M., 450 U.S. at 464 (recognizing that pregnancy affects females 
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differently than males); Nguyen v. I.N.S., 533 U.S. 53, 65 (2001) (recognizing that unwed fathers 

cannot control where their children may be born). The bottom line is, the government can treat 

men and women differently when commonality is impossible. 

But that is not this case. The ability to swim, and swim well, is not an experience inherently 

assigned to one sex or the other. Even among our best high school athletes, several girls posted 

better times than boy athletes. See Appendix, R. at 20. Importantly, even assuming a difference 

existed, there is no exception to heightened scrutiny for gender discrimination based on 

physiological or biological characteristics. See Nguyen, 533 U.S. at 70, 73 (applying heightened 

scrutiny to a gender-based policy relating to pregnancy). 

This Court applies heightened scrutiny to policies that discriminate based on sex. The 

Association’s discriminates based on sex because it denies Ms. Powell the ability to participate 

under her gender identity based on her biological sex. That is why this Court should apply 

heightened scrutiny to the Association’s policy. 

2. The Association’s policy discriminates based on transgender status, an 
independent quasi-suspect class. 

 
The Association’s policy also discriminates based on transgender status. Transgender 

status qualifies as a separate, quasi-suspect class under this Court’s traditional analysis. Thus, the 

Association’s policy is also subject to heightened scrutiny for discrimination against transgender 

status. 

Protected classes are those which (1) have been historically “subject to discrimination”; (2) 

have a defining characteristic that “frequently bears [a] relation to ability to perform or contribute 

to society”; (3) have “obvious immutable, or distinguishing characteristics that define them as a 

discrete group”; and (4) are “a minority or politically powerless.” See Bowen v. Gillard, 483 U.S. 

587, 602 (1987); Cleburne, 473 U.S. at 440-41. Indicia of all factors is not required to receive 
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heightened scrutiny, and evidence of the first two factors alone may be dispositive. See Plyler v. 

Doe, 457 U.S. 202, 216 n.14 (1982). Transgender people as a class meet these factors. 

i. This Nation has a long history of transgender discrimination. 

As the Fourth Circuit recently noted, “[d]iscrimination against transgender people takes 

many forms.” Grimm v. Gloucester Cty. Sch. Bd., 2020 WL 5034430, at *17 (4th Cir. Aug. 26, 

2020). For example, the medical community considered transgender status as a pathological 

condition even as recently as 2013. See Grimm, 2020 WL 5034430, at *17 (citing Kevin M. Barry 

et al., A Bare Desire to Harm: Transgender People and the Equal Protection Clause, 57 B.C. L. 

Rev. 507, 556 (2016)). But despite being considered a mental illness, Congress excluded 

transgender individuals from coverage under both the Americans with Disabilities Act of 1990 and 

the Rehabilitation Act of 1973 (as amended in 1991). See id.; Barry et al., supra, at 510.  

Transgender communities also suffer from high rates of employment discrimination, 

economic instability, and homelessness. Grimm, 2020 WL 5034430, at *17. According to the 

National Transgender Discrimination Survey (“NTDS”), transgender people are twice as likely as 

the general population to experience unemployment. Id. When employed, 97% of NTDS 

respondents reported experiencing mistreatment at work, or hid their gender transition to avoid 

such treatment. Id. (citing Barry et al., supra, at 552). 

Transgender people regularly experience harassment and physical assault in schools, 

medical settings, retail stores, and places of public accommodations. Id. (citing Barry et al., supra, 

at 553). They are more likely to be the victim of violent crimes and discriminatory interactions 

with police. Id. (citing Barry et al., supra, at 553). For these reasons, Congress in 2009 expanded 

federal protections against hate crimes to include crimes based on gender identity. Id. (citing Barry 

et al., supra, at 555); 18 U.S.C. § 249 (2012). The House Judiciary Committee recognized the 
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“extreme bias against gender nonconformity” and the “particularly violent” crimes perpetrated 

against transgender persons. Id. (citing Barry et al., supra, at 555); H.R. Rep. No. 111-86, at 11. 

There are countless other examples of discrimination against transgender people. The 

effect of which supports protecting transgender status as a quasi-suspect class. 

ii. Transgender status does not affect an individual’s ability to perform or 
contribute to society. 

 
As the Fourth Circuit noted, “[s]eventeen of our foremost medical, mental [], and public 

health organization agree that being transgender ‘implies no impairment in judgment, stability, 

reliability, or general social or vocational capabilities.’” Grimm, 2020 WL 5034430, at *17. In the 

employment context, several courts have dismissed concerns that transgender status impairs an 

individual’s job performance. See, e.g., Glenn v. Brumby, 663 F.3d 1312 (11th Cir. 2011). Thus, 

being transgender does not affect an individual’s ability to perform or contribute to society. 

iii. Transgender status is an immutable characteristic, neither changeable 
nor correctable. 

 
 “Immutability” means “cannot be changed,” but refers more broadly to “characteristic[s] 

determined solely by the accident of birth,” not by “individual responsibility.” Frontiero v. 

Richardson, 411 U.S. 677, 686 (1973) (plurality opinion). Transgender status is neither chosen nor 

changeable. Children form their gender identity at an early age, possibly before birth. See Doe v. 

McConn, 489 F. Supp. 76, 78 (S.D. Tex. 1980); Schroer v. Billington, 424 F. Supp. 2d 203, 213 

n.5 (D.D.C. 1989) (stating that, according to some medical professionals, one’s “internal sexual 

identity . . . is produced in significant part by hormonal influences on the developing brain in utero 

. . . .”). Even if debate is unsettled as to the origins of one’s transgender status, it is not a correctable 

condition. See Barry et al., supra, at 560. It is unethical and futile for medical professionals to 

attempt to “cure” a person of his or her transgender status. Id. at 561. 
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Simply, “gender identity is formulated for most people at a very early age, and . . . being 

transgender is not a choice.” Grimm, 2020 WL 5034430, at *18. As a result, gender identity is as 

immutable for transgender people as it is for cisgender people. Id.  

iv. The transgender community does not have adequate political 
representation. 

 
Transgender individuals compromise roughly 0.6% of the adult population in the United 

States and are underrepresented in government. Id. The Fourth Circuit noted that only two openly 

transgender judges held a seat on their states’ benches, with fewer than twenty transgender people 

serving in elected office. Id. As a result “[t]ransgender people constitute a minority that has not 

yet been able to meaningfully vindicate their rights through the political process.” Id.  

Out of federalism and separation of power concerns, the federal judiciary has been reluctant 

to name new suspect classes. See Cleburne, 473 U.S. at 441-42. The clear and present 

discrimination against transgender people greatly outweighs these concerns. Indeed, the Fourth 

and Ninth Circuits have found transgender status is a suspect class. See Grimm, 2020 WL 5034430, 

at  16; See Karnoski v. Trump, 926 F.3d 1180, 1200 (9th Cir. 2019). And at least eight district 

courts have found that transgender people are at least a quasi-suspect class.1  

As stated by one district court, “one would be hard-pressed to identify a class of people 

more discriminated against historically or otherwise more deserving of the application of 

 
1 See F.V. v. Barron, 286 F. Supp. 3d 1131, 1145 (D. Idaho 2018) (holding that transgender 
people constitute a quasi-suspect class); M.A.B. v. Bd. of Educ. Of Talbot Cty., 286 F. Supp. 3d 
704, 718–19 (D. Md. 2018); Evancho v. Pine–Richland Sch. Dist., 237 F. Supp. 3d 267, 288 
(W.D. Pa. 2017); Bd. of Educ. of the Highland Local Sch. Dist. v. U.S. Dep't of Educ., 208 F. 
Supp. 3d 850, 873 (S.D. Ohio 2016) (same); Norsworthy v. Beard, 87 F. Supp. 3d 1104, 1119 
(N.D. Cal. 2015); Adkins v. City of New York, 143 F. Supp. 3d 134, 139 (S.D.N.Y. 2015); see 
also Flack v. Wis. Dep't of Health Servs., 328 F. Supp. 3d 931, 951–53 (W.D. Wis. 2018) 
(explaining in a ruling on a preliminary injunction why heightened scrutiny would likely apply to 
transgender persons). 
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heightened scrutiny when singled out for adverse treatment, than transgender people.” Flack v. 

Wis. Dep’t of Health Servs., 328 F. Supp. 3d 931, 953 (W.D. Wisc. 2018). Only the Tenth Circuit 

has determined otherwise, but it reluctantly followed an overruled Ninth Circuit opinion. See 

Brown v. Zavaras, 63 F.3d 967, 971 (10th Cir. 1995). The Fourteenth Circuit identified another 

Tenth Circuit opinion analyzing Title VII, which this Court overruled in Bostock. See Etsitty v. 

Utah Transit Auth., 502 F.3d 1215 (10th Cir. 2007). According to this Court’s traditional analysis, 

and the weight of authority, transgender status is a quasi-suspect class. Therefore, the 

Association’s policy is subject to heightened scrutiny. 

B. This Court rejects discriminatory government policies absent an important 
objective and exceedingly persuasive justification. 

 
Government policies that discriminate based on quasi-suspect classifications require 

heightened scrutiny. See, e.g., Virginia, 518 U.S. at 531. The government must show “at least that 

the challenged classification serves important governmental objectives and that the discriminatory 

means employed are substantially related to the achievement of those objectives.” Virginia, 518 

U.S. at 533 (internal quotations removed and corrected). The test for determining the validity of a 

gender-based classification “must be applied free of fixed notions concerning the roles and abilities 

of males and females.” Mississippi Univ. for Women v. Hogan, 458 U.S. 718, 724-25 (1982). A 

government objective is illegitimate if it excludes or protects one gender based on a presumed 

inferiority or handicap. Id. 

Here, the Association’s policy fails heightened scrutiny for two reasons. First, the 

Association’s policy is improper paternalism based on stereotypes. Second, the Association fails 

to support its policy with exceedingly persuasive justification. 
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1. The Association’s objective is illegitimate because it tries to protect 
cisgender girls based on outdated sex stereotypes. 

 
The Association claims that its policy protects competitive fairness in women’s athletics. 

R. at 5. Indeed, several courts have found that equality in scholastic sports is an important 

objective. See, e.g., Clark ex rel. Clark v. Arizona Interscholastic Ass’n, 695 F.2d 1126 (9th Cir. 

1982) (holding that an important interest exists in redressing past discrimination against women in 

athletics); Williams v. Sch. Dist. of Bethlehem, Pa., 988 F.2d 168, 179 (3d Cir. 1993) (same). 

Congress has recognized an important government interest in preserving equality in school 

sports. Although Congress enacted Title IX to increase equality and promote parity in graduate 

school admissions, math and science programs, and after school activities, it has been the primary 

tool for equality in school sports. See Margaret E. Juliano, Fort Years of Title IX: History and New 

Applications, 14 Del. L. Rev. 83, 83-84 (2013); 20 U.S.C. § 1681. The first court to hear a Title 

IX challenge stated, “interscholastic activities are recognized as an important and integral facet of 

the education process.” Brenden v. Ind. Sch. Dist. 742, 477 F.2d 1292, 1298 (8th Cir. 1973). 

All the same, this Court has cautioned against paternalistic policies that rely on outdated 

stereotypes. See Hogan, 458 U.S. at 724-25. Here, the Association attempts to protect cisgender 

girls on the presumption they cannot compete against transgender girls. R. at 5. Concededly, the 

Association’s desires to protect female athletics may be an important government interest. But 

when the Association acts to protect cisgender girls on an incorrect presumption of the abilities of 

cis- and transgender girls, it is an illegitimate objective and fails heightened scrutiny. 

2. The Association fails to support its policy with exceedingly persuasive 
justification. 

 
 Even if this Court finds an important objective, the Association’s policy must be supported 

by an “exceedingly persuasive justification.” Hogan, 458 U.S. at 724. The Association’s burden 
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“is demanding and it rests entirely on the government.” Id. The Association’s justification must 

show that the discriminatory means implements are “substantially related” to achieving its overall 

objective. Id. It must be genuine, not hypothesized or invented after the fact in response to 

litigation. Virginia, 518 U.S. at 533. Last, the Association must not rely on overbroad 

generalizations about the different talents, capacities, or preferences of males and females. Id. 

Here, the Association’s policy is not supported by exceedingly persuasive justification for 

three reasons. First, rather than promote equality for girls’ athletics, the policy denies transgender 

girls¾real girls¾the ability to participate in school sports. Second, the Association’s policy 

focuses on a hypothesized level of harm from transgender participation in female athletics. Third, 

the Association’s policy relies on overbroad generalizations about the physical ability of females. 

i. Promoting athletic opportunities for girls must include transgender girls. 
 

The Association designed its policy to preserve an equal playing field for girls. R. at 5. The 

Association makes the careful distinction this right to equal competition only applies to “biological 

female athletes.” R. at 5. But, if the Association genuinely wished to promote and preserve the 

significant gains of female participation in athletics, it should promote the opportunities of 

transgender girls as it does cisgender girls. 

The Association’s professed rationale, that transgender girls are not “real” girls, is not 

novel. In fact, the NCAA, in its Transgender Inclusion Manual, dismissed this notion, stating that 

transgender girls are real girls. The decision to live in accordance with your gender identity is a 

profoundly significant and difficult choice. See NCAA Inclusion of Transgender Student Athletes, 

at 7 (2011), https://www.ncaa.org/sites/default/files/Transgender_Handbook_2011_Final.pdf. For 

transgender girls, gender identity is as “deep seated, authentic, and real” as for cisgender girls. Id.  
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There can be no question that Ms. Powell is a “real” girl, worthy of the same protection as 

cisgender girls. Ms. Powell has identified as a female for her entire life. R. at 4. The incongruence 

between her physical sex and gender identity caused Ms. Powell to suffer debilitating stress. R. at 

4. It was only after her decision to fully embrace her true gender identity that Ms. Powell was able 

experience her “happiest moments.” R. at 4. The Association cannot uplift athletic opportunities 

for all girls while eliminating opportunities for girls who happen to be transgender. As a result, the 

Association’s decision to bar transgender girls is not substantially related to providing girls with 

“greater opportunities to compete.” R. at 5. 

ii. Transgender girls pose no threat to the athletic opportunities of cisgender 
girls. 

 
The Association supports its policy by claiming there are “inherent, physiological 

differences between males and females [that] result in different athletic capabilities.” R. at 5. The 

Association made no findings that support this conclusion. R. at 5. There is also only one other 

instance of transgender athletes cited in the record. R. at 4. Those individuals attend a different 

school. R. at 4. As such, the Association’s policy hypothesizes that Ms. Powell’s participation in 

school sports will endanger the opportunities for cisgender girls.  

To be sure, this Court has stated that physical differences between men and women can be 

the proper justification for discriminatory policies.2 In these cases, this Court upholds government 

classifications because of the well-documented factual inadequacies between the two sexes (i.e., 

wage gap, employment gap, or pregnancy). Here, there is no indication that Ms. Powell gains any 

 
2 See, e.g., California Fed. Sav. & Loan Ass’n v. Guerra, 479 U.S. 272, 289 (1987) (the 
government may use sex classifications “to promot[e] equal employment opportunity.”); Michael 
M. v. Sup. Ct. of Sonoma Cty., 450 U.S. 464, 476 (1981) (holding that a statute can reflect that 
consequences of sexual intercourse and pregnancy fall more heavily on females than males); 
Califano v. Webster, 430 U.S. 313, 330 (1977) (holding that sex classifications can be used to 
compensate women “for particular economic disabilities they have suffered.”). 
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competitive advantage because of her transgender status. R. at 5. While it may be true that some 

male swimmers are faster than female swimmers, the record also reflects that girls have posted 

faster times than boys in Ms. Powell’s events. R. at 20. It is unclear from the record if any of these 

times belong to transgender individuals. R. at 21. Thus, it cannot be said that Ms. Powell has a 

competitive advantage over cisgender female athletes only because of her transgender status. 

Even the NCAA disagrees with the notion that transgender individuals have a competitive 

advantage. See NCAA Inclusion of Transgender Student Athletes, supra at 7. The NCAA notes that 

transgender women, like all people, display significant physical variation. Id. “The assumption 

that all male-bodied people are taller, stronger, and more highly skilled in a sport than all female-

bodied people is not accurate.” Id. Scientists have noted that testosterone is the main source of any 

possible physical advantage between the sexes. David J. Handelsman et al., Circulating 

Testosterone as the Hormonal Basis of Sex Differences in Athletic Performance, 39 Endocrine 

Reviews 803, 811. That said, for transgender girls, any possible physical advantage based on 

testosterone dissipates after a year of hormone therapy. Id. at 8. According to medical experts on 

this issue, “the assumption that a transgender woman competing on a women’s team would have 

a competitive advantage outside the [normal] range of performance . . . [in] female athletes is not 

supported by evidence.” Id.  

Even more, there is no evidence nationally that transgender participation in school sports 

is disrupting opportunities for cisgender girls. Transgender women have been participating in 

professional sports since the 1970s and in collegiate sports since 2006. See Pablo S. Torre & David 

Epstein, The Transgender Athlete, Sports Illustrated (May 28, 2012), 

https://vault.si.com/vault/2012/05/28/the-transgender-athlete. Assuming the Association is correct 

that transgender participation is a danger to girls’ athletics, one would expect to see a decrease in 
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female participation in sports over at least the past fifteen years. The opposite is true. The number 

of female high school athletes has continually increased for 30 years. See Participation in High 

School Sports Registers First Decline in 30 Years, National Federation of State High School 

Associations (Sept. 5, 2019), https://www.nfhs.org/articles/high-school-sports-participation-

increases-for-29th-consecutive-year.  

In sum, there is no indication that the Association has any evidence that Ms. Powell has a 

proven physical advantage over cisgender girls. R. at 4-5. Instead, the Association relies on 

hypothetical justifications and stereotypes to deny Ms. Powell the opportunity to compete. R. at 5. 

For this reason, the Association’s policy is more grounded in delusion than reality. 

A government policy is supported by an exceedingly persuasive justification if it is 

substantially related to its goal, addresses a genuine problem, and does not rely on overbroad 

generalizations. The Association’s policy does not help promote girls’ athletics because it prevents 

girls who are transgender from competing. The policy does not target a genuine issue affecting 

girls’ athletics, and instead relies on overbroad generalizations about the physical abilities of 

transgender girls. The Association fails to support its policy with an exceedingly persuasive 

justification. The policy therefore fails heightened scrutiny. 

C. Even if transgender individuals are not members of a quasi-suspect class, the 
Association’s policy still violates equal protection principles. 

 
 Even if this Court decides the Constitution does not protect transgender individuals as 

members of a quasi-suspect class, the Association’s policy still fails rational basis analysis. The 

policy applies discriminatory treatment towards an unpopular group, transgender girls, while 

failing to advance its government interest of parity in female athletics. 

When this Court developed rational basis analysis, it was aware of the danger that 

government might use underinclusive legislation to target groups unable to seek political redress. 
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Ry. Express Agency v. New York, 336 U.S. 106, 115 (1949) (Jackson, J., concurring). In those 

situations, this Court applies a more exacting scrutiny, sometimes called “rational basis with a 

bite.” A government policy fails rational basis analysis if it deprives a politically unpopular group 

of an important right while failing to meaningfully advance the government’s legitimate interest.3  

Under this form of analysis, this Court looks first to find if the government policy targets 

a very specific group or subclassification of individuals. See Romer, 517 U.S. at 632 (“First, the 

[policy] has the peculiar property of imposing a broad and undifferentiated disability on a single 

named group . . . .”). This type of discrimination is most obvious when the policy is discriminatory 

on its face. Id. When policies “singl[e] out a certain class of citizens for disfavored legal status or 

general hardships,” this Court holds those policies to be “a denial of equal protection in the most 

literal sense.” Id.  

Here, the Association’s policy discriminates against a defined group: transgender girls. R. 

at 5. This discrimination is clear from the face of the text. R. at 5. The policy only prohibits 

transgender girls from participating in female athletics. R. at 5. As the Fourteenth Circuit noted, 

“[t]he policy [is] silent on any comparable limitation for any individuals¾whether transgender or 

cisgender¾who wish to participate on a team designated for males.” R. at 5. As noted above, 

transgender individuals are politically powerless. Because the Association’s policy targets not just 

transgender individuals, but specifically transgender girls, it is suspiciously underinclusive.  

 
3 See Romer v. Evans, 517 U.S. 620, 632-36 (1996) (overturning legislation targeting LBTQ 
individuals under rational basis analysis); City of Cleburne v. Cleburne Living Ctr., 473 U.S. 
432, 446-50 (1985) (overturning a housing ordinance that targeted mentally disabled under 
rational basis analysis after denying quasi-suspect classification); United States Dep’t of Agric. v. 
Moreno, 413 U.S. 528, 533-38 (1973) (overturning legislation targeting hippies under rational 
basis analysis).  
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If a policy targets a subsection or very specific group, this Court looks to the actual purpose 

of the policy for any evidence of animus or hostility. See Romer, 517 U.S. at 634-36. “[I]f the 

constitutional conception of ‘equal protection of the law’ means anything, it must at the very least 

mean that a bare . . . desire to harm a politically unpopular group cannot constitute a legitimate 

governmental interest.” United States Dep’t Agric. Moreno, 413 U.S. 528, 534 (1973) (emphasis 

in original). When explicit government animus is not apparent, this Court weighs the professed 

goal of government policy against the harm it imposes on the targeted subclass. If a policy “inflicts 

on [the targeted group] immediate, continuing, and real injuries that outrun and belie any legitimate 

justifications that may be claimed for it,” the policy does not “bear a rational relationship to a 

legitimate government interest.” Romer, 517 U.S. at 635. 

The threat here is dire. The Association’s policy targets children¾transgender girls. R. at 

5. According to the NTDS, 78% of transgender individuals experienced harassment, 35% physical 

assault, and 12% sexual assault by students, teachers, and staff. Barry et al., supra at 553. 

Additionally, 15% percent of NTDS respondents left school altogether because of this harassment. 

Id. The suicide rate for transgender individuals remains incredibly high: between 30% and 51% of 

transgender adolescents report attempting suicide at least once. Russell B. Toomey et al., 

Transgender Adolescent Suicide Behavior, 142 Pediatrics 1, 5-6 (2018). Aside from a generalized 

threat to transgender individuals, the Association’s policy constitutes a real threat to Ms. Powell’s 

well-being. Ms. Powell’s male teammates harassed her when she competed with the male team 

during her first two years at North Greene High School. R. at 17. Under the policy, if Ms. Powell 

wished to keep swimming she would have to return to that hostile atmosphere. R. at 5. 

Compare the threat of real harm to Ms. Powell against the Association’s advancement of 

female athletics. The community was upset by Ms. Powell’s success. R. at 5. And Ms. Powell’s 
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competitors, along with their parents and coaches, raised their concerns to the Association. R. at 

5. It is only based on their complaints that the Association considered any restrictions on 

transgender girls. R. at 5. At its most, the Association eliminates the hypothetical threat that 

transgender girls pose to female athletics. R. at 5. At its least, however, the Association places Ms. 

Powell in an extremely harmful and dangerous position. 

The risk of harm to Ms. Powell greatly outweighs any of the Association’s potential policy 

gains. On balance, therefore, this Court should infer the Association was acting with animus. 

Without “any factual context from which [this Court] could discern a relationship to legitimate 

state interests[,] it is a classification of persons undertaken for its own sake, something the Equal 

Protection Clause does not permit.” Romer, 517 U.S. at 635 (emphasis added). Thus, this Court 

should find the Association violates equal protection principles even under rational basis analysis. 

II. The Association’s policy violates due process principles. 
 

The Due Process Clause of the Fourteenth Amendment requires no state “deprive any 

person of life, liberty, or property, without due process of law.” U.S. Const. amend. XIV, § 1. The 

Clause encompasses two types of protections. First, the Clause guarantees procedural protections 

when the government attempts to deprive someone of their life, liberty, or property interests¾the 

so-called procedural due process. See Collins v. City of Harker Heights, 503 U.S. 115, 125 (1992). 

Second, the Clause guarantees protections over certain interests so substantial that no process is 

sufficient for the government to restrict them, at least absent a compelling interest. Glucksberg, 

521 U.S. 702, 719-721 (1997); Collins, 503 U.S. at 125. 

This case implicates Ms. Powell’s substantive due process rights in liberty. The 

Association’s policy violates the Due Process clause for three reasons. First, the Association’s 

policy deprives Ms. Powell of her fundamental rights to participate fully in her education, define 
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her gender identity, and keep private her personal decisions. Second, the Association’s policy fails 

strict scrutiny analysis because it is not narrowly tailored to further a compelling governmental 

interest. Third, even if the Association’s policy does not amount to a discrete violation of due 

process, the Association’s policy violates the combined protections of equal protection and due 

process principles. 

A. This Court applies strict scrutiny to government actions that deprive 
individuals of a fundamental right. 

 
The Due Process clause recognizes intimate aspects of an individual’s life that are off-

limits to government intrusion. The most notable of these are the Bill of Rights. But substantive 

liberties also include other rights and liberties which the courts recognize to be “fundamental.” 

See, e.g., Glucksberg, 521 U.S. at 720-21; Reno v. Flores, 507 U.S. 292, 301-02 (1993). This Court 

has explained that it is hard to precisely define what rights the Due Process clause guarantees as 

“fundamental,” but some things “have been definitely stated.” Meyer v. Nebraska, 262 U.S. 390, 

399 (1923). For example, in Meyer, this Court noted the Clause protects “the right of the individual 

to contract, engage in any of the common occupations of life, to acquire useful knowledge . . . and 

generally enjoy those privileges long recognized at common law as essential to the orderly pursuit 

of happiness . . . .” Id. (citations removed). 

Despite this Court’s statement in Meyer on the breadth of fundamental rights protected 

under the Due Process Clause, this Court’s recent cases have cautioned restraint when determining 

whether an asserted right is fundamental. See Collins, 503 U.S. at 125 (“As a general matter, the 

Court has always been reluctant to expand the concept of substantive due process because 

guideposts for responsible decisionmaking in this uncharted area are scarce and open-ended.”). 

The argument against recognizing “new” fundamental rights is that the judiciary may not act as a 

“super-legislature” to define rights based on their personal beliefs. See Griswold v. Connecticut, 
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381 U.S. 479, 511-14 (Black, J., dissenting) (“If these formulas based on ‘natural justice[]’ . . .  are 

to prevail, they require judges to determine what is or is not constitutional on the basis of their 

own appraisal of what laws are unwise or unnecessary.”). 

This argument misses the scope of this Court’s due process decisions. The text of the Due 

Process Clause specifically prohibits restrictions on an individual’s liberty. These liberty interests 

are not fixed but are “carefully refined by concrete examples . . . found to be deeply rooted in our 

legal tradition.” Glucksberg, 521 U.S. at 722. This Court has identified several of these examples, 

which are instructive. One has the individual liberty to choose who they wish to marry, to have 

children, to control the education and upbringing of one’s children, to marital privacy, and to 

bodily integrity. Id. at 720 (internal citations removed). These decisions, as this Court recognized, 

are personal decisions that the government may not intrude upon. See Planned Parenthood of Se. 

Pa. v. Casey, 505 U.S. 833, 847 (1992); (“It is a promise of the Constitution that there is a realm 

of personal liberty which the government may not enter”). This Court has not created a laundry 

list of “new” fundamental rights but has only applied the Due Process clause to areas of life that 

have always enjoyed protection. 

The weight of this authority illustrates a clear rule: substantive due process is not the 

freedom to do certain, particular acts through the judiciary’s ever-progressing lens. Instead, it is 

the fundamental freedom not to have one’s life determined by a government slow to recognize 

injustice. See Jeb Rubenfeld, The Right of Privacy, 102 Harv. L. Rev. 737, 784 (1989). In other 

words, this Court did not recognize in Obergefell a single right to gay marriage, or in Roe a singular 

right to abortion. Obergefell v. Hodges, 576 U.S. 644 (2015); Roe v. Wade, 410 U.S. 113 (1973). 

Rather, this Court recognized that the Constitution prohibits the government from affirmatively 

compelling one’s life to a government-determined end. 
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This Court follows a two-pronged analysis to determine whether the Due Process clause 

prohibits government intrusion into an aspect of our lives. First, “the Due Process Clause specially 

protects those fundamental rights and liberties which are, objectively, ‘deeply rooted in this 

Nation’s history and tradition.’” Glucksberg, 521 U.S. at 720-21 (quoting Moore v. City of East 

Cleveland, 431 U.S. 494, 503 (1977) (plurality opinion)). In this historical analysis, this Court 

traces the evolution of an asserted right through or even beyond the history of our country. See, 

e.g., Obergefell, 576 U.S. at 656-63 (2015); Glucksberg, 521 U.S. at 710-19. 

But even if a specific iteration of a right lacks substantial historical roots, the Due Process 

Clause does not bar this Court from recognizing a fundamental right. As this Court noted in Casey, 

“[i]t is tempting . . . to suppose that the Due Process Clause protects only those practices . . . that 

were protected against government interference by other rules of law when the Fourteenth 

Amendment was ratified. But such a view would be inconsistent with our law.” 505 U.S. at 847 

(citations omitted). As this Court noted, “[h]istory and tradition guide and discipline this inquiry 

but do not set its outer boundaries. That method respects our history and learns from it without 

allowing the past alone to rule the present.” Obergefell, 576 U.S. at 664. 

 As a result, the second prong of this Court’s inquiry looks to whether the asserted right is 

“implicit in the concept of ordered liberty, such that neither liberty nor justice would exist if they 

were sacrificed.” Glucksberg, 521 U.S. at 721 (internal quotation removed). While this Court 

sometimes analyzes these prongs together, Obergefell clarified that injustices exist in today’s 

society that may reveal a fundamental right: “[t]he nature of injustice is that we may not always 

see it in our own times.” 576 U.S. at 664. Instead, “[t]he generations that wrote and ratified the 

Bill of Rights and the Fourteenth Amendment did not presume to know the extent of freedom in 

all of its dimensions, and so they entrusted to future generations a charter protecting the right of 
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all persons to enjoy liberty as we learn its meaning.” Id. This Court recognizes liberty rights when 

new insight reveals discord between the Constitution and restrictive government action. Id. 

The Association’s policy deprives Ms. Powell of her liberty rights for three reasons. First, 

the policy denies Ms. Powell the fundamental right to an education including participation in 

school sports. Second, the policy precludes Ms. Powell’s right to define her personhood. Last, the  

policy implicates the right of transgender girls to not disclose personal choices. 

1. The Association’s policy deprives Ms. Powell of her fundamental right 
to an education that includes the full benefits of school sports. 

 
The Constitution protects a broad right to education. The Association’s policy violates Ms. 

Powell’s right to education because it prohibits her from beneficial participation in education 

through school sports. For this reason, the Association’s policy violates Ms. Powell’s Due Process 

rights and is subject to strict scrutiny. 

This Court should finally recognize the fundamental right to education including school 

sports for two reasons. First, education is entrenched in both our Nation’s history and the concept 

of well-ordered liberty. Second, the right to education is broad. The benefits of extracurricular 

activities, including school sports are critical to the development of children. Consistent with other 

fundamental rights, any government intrusion on the right to education is unconstitutional absent 

a compelling government interest.  

i. The Constitution guarantees a fundamental right to education. 

Under this Court’s traditional analysis to determine whether a right is a fundamental, the 

right must be deeply rooted in our Nation’s history and implicit in the concept of well-ordered 

liberty. See Glucksberg, 521 U.S. at 721. 

This Court has consistently recognized education’s historical prevalence and importance. 

In Meyer v. Nebraska, this Court noted “[t]he American people have always regarded education 
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and acquisition of knowledge as matters of supreme importance.” 262 U.S. at 400. In Brown v. 

Board of Education, this Court stated that “[t]oday, education is perhaps the most important 

function of state and local governments. Compulsory school attendance laws and the great 

expenditures for education [] demonstrate our recognition of the importance of education to our 

democratic society.” 347 U.S. 483, 493 (1954). 

This Court’s precedent is not the only evidence of education’s historical tradition. The first 

public school in America was founded in 1639. See Eliza Dewey, The Mather School is marking 

375 years of public education, Dorchester Reporter (Oct. 16, 2014), 

https://www.dotnews.com/2014/mather-school-marking-375-years-public-education-nypd-s-

bratton-alumnu. Before the ratification of the Constitution, the Congress of the Confederation 

conditioned public lands for public schools. See Papasan v. Allain, 478 U.S. 265, 268 (1986). Even 

compared to some of the Constitution’s more well-discussed fundamental rights, the states almost 

uniformly recognized education as a fundamental right when they ratified the Fourteenth 

Amendment in 1868. See Steven G. Calabresi & Sarah E. Adugo, Individual Rights Under State 

Constitutions when the Fourteenth Amendment Was Ratified in 1868: What Rights Are Deeply 

Rooted in American History and Tradition?, 87 Tex. L. Rev. 7, 108 (2008). Thirty-six out of thirty-

seven states in 1868 imposed a duty in their state constitutions to provide a public-school 

education. Id. These states represented 92% of the Nation’s population. Id. at 109. 

But “[i]n approaching this problem, [this Court] cannot turn the clock back to 1868 when 

the [Fourteenth] Amendment was adopted . . . . [This Court] must consider public education in the 

light of its full development and its present place in American life throughout the nation.” Brown, 

347 U.S. at 492-93. From this view, education remains a ubiquitous fixture of American life, 

provided as of right. The constitutions of all fifty states contain language that mandates the creation 
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of a public-school system. See Amy Moore, When Enough Isn’t Enough: Qualitative and 

Quantitative Assessments of Adequate Education in State Constitutions by State Supreme Courts, 

41 U. Tol. L. Rev. 545, 560 (2010). 

In sum, evidence of a fundamental right in education is found in this Court’s precedent, the 

history of the Fourteenth Amendment, and today’s society. This history indicates that the Due 

Process clause has always recognized a fundamental right to education. 

Beyond history, this Court also must assess whether education is “implicit in the concept 

of ordered liberty.” Glucksberg, 521 U.S. at 721. This Court must “exercise reasoned judgment in 

identifying interests of the person so fundamental that the [government] must accord them its 

respect.” Obergefell, 576 U.S. at 664. 

This Court has repeatedly praised the value of education. Education is “a principle 

instrument in awakening the child to cultural values, in preparing him for later professional 

training, and in helping him to adjust normally to his environment.” Brown, 347 U.S. at 493. 

Indeed, “it is doubtful that any child may reasonably be expected to succeed in life if he is denied 

the opportunity of an education.” Id. Additionally, education is pivotal “in sustaining our political 

and cultural heritage . . . .” Plyler, 457 U.S. at  221-22 (1982). 

But importance alone cannot mark a fundamental right. See San Antonio Ind. Sch. Dist. v. 

Rodriguez, 411 U.S. 1, 30 (1973) (“the importance of a service performed by the state does not 

determine whether it must be regarded as fundamental . . . .”). This Court has explained that “[t]he 

Constitution does not provide judicial remedies for every social and economic ill.” Maher v. Roe, 

432 U.S. 464, 479 (1977). Rather, the right to education is fundamental because it is necessary for 

even the most limited participation in our country’s democracy. Education consists of a broad 

number of social benefits “necessary to prepare citizens to participate effectively and intelligently 
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in our open political system . . . .” Wisconsin v. Yoder, 406 U.S. 205, 221 (1972). It prepares 

individuals to become self-reliant and self-sufficient participants in society. Id.; Abingdon Sch. 

Dist. v. Schempp, 374 U.S. 203, 230 (1963). At its core, “the process of education has naturally 

enough been the basis of hope for the [endurance] of our democracy . . . from Thomas Jefferson 

onwards.” Wieman v. Updegraff, 344 U.S. 183, 196 (1952) (Frankfurter, J., concurring). 

This Court need not defer to the political process to specifically announce this right. See, 

e.g., Obergefell, 576 U.S. at 710 (Roberts, C.J., dissenting) (“By deciding this question under the 

Constitution, the Court removes it from the realm of democratic decision.”). As noted above, the 

States are uniform in adopting a fundamental right to education. Despite that uniformity, Congress 

has yet to specifically announce this right. This should not come as a surprise. Those who influence 

the political process have almost certainly received a basic education. Those who do not receive 

an education, on the other hand, are poorly equipped to seek political recourse. As Justice Kennedy 

stated in Obergefell, fundamental rights are so crucial to the fabric of our democracy the Founders 

did not trust the political process to protect them. 576 U.S. at 677. We need not imagine this Court’s 

actions if a state eliminated public education. See Plyler, 457 U.S. at 202. These reasons highlight 

the fundamental right to education and this Court should recognize it as such. 

ii. Government restrictions to school sports infringe on the fundamental 
right to education. 

 
Education serves many purposes. One of the most important is to help children develop a 

skill set and an intellect that cultivates their futures and allow them to succeed. This Court has 

recognized that “[t]he process of educating our youth for citizenship in public schools is not 

confined to books, the curriculum, and the civics class.” Bethel Sch. Dist. No. 403 v. Fraser, 478 

U.S. 675, 683 (1986). And while analyzed under the Fourth Amendment, this Court has recognized 

extracurricular activities are so important to one’s education that a school may impose regulations 
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on them. See Pottawatomie Cty. v. Earls, 536 U.S. 822, 838 (2002); Vernonia Sch. Dist. 47J v. 

Acton, 515 U.S. 646, 664-65 (1995). In essence, an education is more than its parts. It is not just 

reading, writing, and arithmetic, but the collective experience that makes education valuable. 

In particular, school sports provide several physical, personal, and social benefits. See 

Rochelle M. Eime, A systematic review of the psychological and social benefits of participation in 

sport for children and adolescents: informing development of a conceptual model of health 

through sport, Int’l J. Behav. Nutrition and Physical Activity, Aug. 2013, at 15. Participation in 

school sports improves overall grades as well as high school graduation and college attendance 

rates. Id. Social benefits include positive relationships with coaches, making new friends, and 

developing teamwork and social skills. Id. The population of student athletes remains high. Studies 

reflect that 63% of eighth graders, 59% of tenth graders, and 55% of twelfth graders participate in 

school athletics. See Participation in School Athletics, Child Trends (Nov. 5, 2018), 

https://www.childtrends.org/indicators/participation-in-school-athletics. 

What’s more, this Court’s precedent suggests a fundamental right to education must 

naturally include its components, like school sports. This is because the Constitution protects 

fundamental rights against all intrusions except those that pass strict scrutiny. Take the right to 

marriage. This right cannot be limited by bans on interracial unions, denied to men who owe child 

support, or restricted based on homosexuality.4 The same is true for the right to bear children. 

From contraception to abortion, this Court presumes intrusions on this right are unconstitutional. 

See Eisenstadt v. Baird, 405 U.S. 438 (1972); Casey,  505 U.S. at 833. As with marriage, and with 

 
4 See Obergefell v. Hodges, 576 U.S.  644, 681 (2015) (gay marriage); Zablocki v. Redhail, 434 
U.S. 374, 384 (1978) (child support condition);  Loving v. Virginia, 388 U.S. 1, 13 (1967) 
(interracial marriage). 
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the choice to bear children, the right to education cannot be limited in scope except by a policy 

that passes strict scrutiny.  

Thus, this Court should recognize that fundamental right to education includes all 

extracurricular activities, including school sports. Because the Association’s policy restricts Ms. 

Powell’s participation in school sports, it infringes her fundamental right to education, and is 

subject to strict scrutiny.  

2. The Association’s policy deprives Ms. Powell of her right to define her 
personhood by conditioning participation in sports on gender identity. 

 
The Due Process clause recognizes right to define one’s personhood. With this instruction, 

the Due Process clause must also protect the right to define one’s gender identity. At the heart of 

liberty “is the right to define one’s own concept of existence, of meaning, of the universe, and of 

the mystery of human life.” Casey, 505 U.S. at 851. Gender is at the core of how we identify and 

interact with the world. Consider how names, pronouns, facilities, toys, and clothing are gendered. 

Our interactions with each other are shaped by things like voice, body shape, hairstyle, makeup, 

affectations, and so forth. At its core, the Due Process clause prohibits the Association from 

intruding on Ms. Powell’s right to define her gender. 

The Fourteenth Circuit claimed the issue is not whether Ms. Powell has a fundamental right 

to choose her gender identity, but whether she has a fundamental right to compete in athletics as a 

girl. R. at 12. This argument misstates the issue. Because the Association’s policy compels Ms. 

Powell to choose between identifying with her true gender identity or participating in school sports, 

the Association interferes with her right to define her personhood. Under the policy, Ms. Powell 

may only compete with a male sports team. R. at 5. For Ms. Powell, this is not a real choice. As 

she stated, “I have known two things for most of my life: I am girl and I was born to swim.” R. at 



 32 

4. Here, the Association makes the statement an impossibility. The Due Process clause does not 

permit this action. 

Instead, this Court should recognize that the Association violates Ms. Powell’s liberty 

rights because it compels her to choose between being a woman and participating in school sports. 

For this reason, the Association’s policy violates Ms. Powell’s fundamental rights to define and 

enjoy her personal dignity and autonomy as an individual. 

3. The Association’s policy deprives Ms. Powell of her right to keep 
personal decisions private by forcing her to reveal her transgender 
status. 

 
Like the right to make certain personal decisions, another liberty right exists under the Due 

Process clause. This is the privacy right to avoid disclosing personal matters. Whalen v. Roe, 429 

U.S. 589, 599-600 (1977). The Association requires Ms. Powell to disclose private information to 

satisfy the conditions of the Association’s policy. This violates the right to privacy, and the 

Association’s policy is subject to strict scrutiny. 

The protections of the Due Process clause intersect with many other fundamental rights. 

Together, these rights form spheres of protection that encompass a right to privacy. See Griswold, 

381 U.S. at 484. This right to privacy is not precisely the right to be left alone. See Katz v. United 

States, 389 U.S. 347, 350-51. Such a right may not exist, and this Court has noted that nearly all 

government action interferes with personal privacy to some degree. Id. at 350 n.5. But there is a 

right of privacy over intimate personal choices. See Wade, 410 U.S. at 153. Sometimes called the 

“informational privacy” right, the courts have recognized an individual interest in avoiding 

disclosure of intimate facts of a personal nature. See Doe v. Town of Plymouth, 825 F. Supp. 1102, 

1007 (D. Mass. 1993) (finding that the constitutional right to privacy encompasses nondisclosure 
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of HIV status). This right recognizes that the government may not affirmatively compel an 

individual to disclose a deep, personal choice absent a valid public interest. 

Courts have recognized that indirect outing of transgender individuals violates the 

constitutional right to privacy. For example, in Arroyo Gonzalez v. Rossello Nevares, the court 

found that “much like matters relating to marriage, procreation, contraception, family 

relationships, and child rearing, there are few areas which are more closely intimate facts of a 

personal nature’ than one’s transgender status.” 305 F. Supp. 3d 327, 333 (D.P.R. 2018) (internal 

quotes removed). The court recognized that “[such forced disclosure] 

exposes transgender individuals to a substantial risk of stigma, discrimination, intimidation, 

violence, and danger.” Id. Beyond the risk of physical danger, “[forced] disclosure . . . chills speech 

and restrains engagement in the democratic process in order for transgenders to protect themselves 

from the real possibility of harm and humiliation.” Id.; see also Love v. Johnson, 146 F. Supp. 3d 

848, 854 (E.D. Mich. 2015) (holding that a government policy made it unduly burdensome for 

transgender individuals to obtain an ID that accurately identified their gender). 

Here, the Association’s policy deprives Ms. Powell of her right to privacy for two reasons. 

First, because the Association’s policy forces Ms. Powell, and practically all women who might 

participate in school athletics, to reveal intimate details about their gender status. And second, 

because the Association’s policy subjects Ms. Powell to the threat of physical harm. 

First, the Association’s policy requires potentially any female athlete to disclose their 

biological sex to compete. R. at 5. For transgender individuals, this information is extremely 

personal. Many transgender individuals, like Ms. Powell, experience a transition period that 

sometimes takes several years. R. at 12. An individual’s choice to reveal a change in gender 

identity can be extremely difficult and stressful even when shared with close friends and family. 
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See Sabra L. Katz-Wise et al., LGBT Youth and Family Acceptance, 63 Pediatric Clinics N. Am. 

1011, 1011-14 (2016). Removing this information from one’s private life and transmitting it to the 

school, coaches, and other students is an unconstitutional intrusion on an individual’s right to 

privacy. Ms. Powell suffered from extreme stress during her transition. R. at 4. Without doubt, the 

Association amplified that stress through adopting this policy. 

Moreover, the Association’s policy affects all girls. To be effective, the Association must 

determine whether any participant might violate the policy as a transgender girl. In doing so, the 

Association forces every girl athlete to disclose their biological sex before participating in school 

sports. R. at 5. Because the Association forces Ms. Powell to disclose her biological sex, and 

therefore, her transgender status, its policy violates the fundamental right to privacy and is subject 

to strict scrutiny. 

Second, disclosure of this information has a direct threat of harm and humiliation. Here, 

just like the policy banning alterations of birth certificates in Arroyo Gonzalez, the Association’s 

forced disclosure of transgender status will subject Ms. Powell to harm and humiliation. As noted 

above, transgender individuals are already the subject of violence, harassment, and potential self-

harm. Ms. Powell has first-hand experience of these harms. Her male teammates harassed and 

teased her during her first two years at North Greene High School. R. at 17. Under the 

Association’s policy, if Ms. Powell wishes to keep swimming competitively, she must do so as a 

man. R. at 4. Because the Association forces Ms. Powell to disclose personal information that 

might lead to a direct threat of harm and humiliation, its policy is also subject to strict scrutiny. 

B. This Court should find the Association’s policy fails strict scrutiny analysis 
because it is not sufficiently tailored to protect female athletics. 

 
Government action that infringes on a fundamental right is permissible only if it is 

narrowly tailored to further a compelling government interest by the least restrictive means. The 
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Associations stated goal is to promote competitive opportunities for cisgender girls. But its policy 

sweeps too narrowly to match that goal because it does not address other, more direct causes of 

inadequate competitive opportunities for girls. It also sweeps to broadly to include transgender 

girls with no competitive advantage. For these reasons, the policy fails strict scrutiny. 

When government classifications “significantly interfere[] with the exercise of a 

fundamental right, it cannot be upheld unless it is supported by sufficiently important state interests 

and is closely tailored to effectuate only those interests.” Zablocki v. Redhail, 434 U.S. 374, 388 

(1978) (citing Carey v. Population Servs. Int’l, 431 U.S. 678, 686 (1977) (“where a . . . 

fundamental [decision] . . . is involved, regulations imposing a burden on it may be justified only 

by compelling state interests, and must be narrowly drawn to express only those interest.”). 

This Court identifies compelling government interests by analyzing a policy’s precision in 

addressing the targeted harm. In other words, when government action impacts a fundamental 

right, the potential for injustice is so great that the intrusion must narrowly match the professed 

interest. If a policy is not narrowly tailored it is evidence that the interest itself is not compelling. 

See Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 546-47 (1993).  

Here, the Association’s policy is not narrowly tailored for two reasons. First, the policy is 

underinclusive because it does not target all actions that might create a competitive disadvantage 

in female athletics. R. at 5. Second, the policy is overinclusive because it excludes transgender 

girls with no physical advantage. 

1. The Association’s policy is underinclusive because it does not address 
other, more direct, causes of inadequate athletic opportunities for girls. 

 
The Association’s policy is underinclusive because it does not address the number of 

complex ways the human body manifests athletic potential. For example, the policy does not 

account for intersex conditions. Intersex is a general term for individuals born with a reproductive 
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or sexual anatomy that doesn’t fit the typical definitions of male and female. See Intersex Society 

of North America, FAQ: What is intersex?, https://isna.org/faq/what_is_intersex/. Intersex 

conditions present in many ways. Id. Some may be physical and clear at birth, while others go 

unnoticed without medical diagnosis. Id. Just as people come in different sizes, shapes, and colors, 

the same is true of an individual’s biological sex. Id. This means it is possible for someone who 

appears female to have the physical characteristics of a biological male. See Caster Semenya Loses 

Swiss Supreme Court Appeal Over World Athletics Testosterone Regulations, Associated Press 

(Sept. 8, 2020), https://www.si.com/olympics/2020/09/08/caster-semenya-loses-appeal-swiss-

court-testosterone-regulations-tokyo-olympics (the Olympic Committee banned Caster Semenya, 

a biologically intersex female and two-time Olympic Gold medal track and field athlete, from 

competition because her natural testosterone levels exceed international competition guidelines). 

Nor does the policy follow scientific information that testosterone, and not biological sex, 

is the better indicator of physical advantage. Throughout history, scientists have linked 

testosterone to muscle development. Handelsman et al., supra at 811. Before puberty, testosterone 

levels between boys and girls are the same. Id. at 806. That said, after puberty, testosterone levels 

for men are between four and seventeen times that of women. Id. (healthy young men range 

between 7.7 nanomoles per liter (“nmol/L”) to 29.4 nmol/L; women range between 0 nmol/L to 

1.7 nmol/L). Before this increase in testosterone, girls’ and boys’ athletic abilities are essentially 

equal. Id. at 812. Following puberty and the related testosterone increase, the average male’s 

athletic abilities increase in some areas by as much as 20%. Id. This evidence suggests that a 

testosterone level test, rather than a biological sex policy, is the most-narrow means to achieve the 

Association’s goal of preserving athletic opportunities for cisgender female athletes.   
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Rather than adopt a more logical policy to prevent “put[ting] women at an unfair 

competitive disadvantage,” R. at 5, the Association sweeps narrowly to exclude transgender girls 

from participating in school athletics. For this reason, the policy in underinclusive. 

2. The Association’s policy is overinclusive because it excludes 
transgender girls with no physical advantage. 

 
As the NCAA documents in its transgender policy, individuals who transition from male 

to female before puberty exhibit no natural physical advantage. NCAA Inclusion of Transgender 

Student Athletes, supra at 7. This is also true of individuals who have undergone one-year of 

hormone therapy to reduce their testosterone levels. Id. While the record is silent on Ms. Powell’s 

stage of transition, R. at 22, the Association’s policy cannot be narrowly tailored because it sweeps 

broadly to exclude individuals who do not threaten the competitive opportunities for cisgender 

female athletes. 

Government action that infringes on a fundamental right must be narrowly tailored to the 

least restrictive means necessary to advance a compelling government interest. The Association’s 

goal is to eliminate competitive disadvantages in female athletics. Because the Association’s 

policy targets transgender girls and no other, more direct, threats, it fails strict scrutiny, and is 

unconstitutional under the Due Process clause. 

C. Even if the Association’s policy does not constitute a discrete violation of the 
Due Process clause, this Court should find the policy violates equal protection 
and due process principles combined. 

 
When government action denies a fundamental right from a protected class, this Court has 

consistently found the action unconstitutional. Here, the Association deprives Ms. Powell of 

fundamental rights based on her transgender status. Under both the equal protection and due 

process principles, this Court should therefore find the Association’s policy unconstitutional. 
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The flexibility of constitutional protections is perhaps no greater than at the intersection of 

Equal Protection and Due Process concerns. This is because the Constitution increasingly 

condemns a situation in which a person, because of their classification, is denied a fundamental 

right. See Obergefell, 576 U.S. at 672; Griswold, 381 U.S. at 481-485. These two great pillars of 

Constitutional protections create a penumbra of rights that encompass injustice. See Obergefell, 

576 U.S. at 672; Griswold, 381 U.S. at 484. While the Due Process Clause only literally defines 

protections in liberty, property, and life, this Court has recognized the protection of fundamental 

rights that implicitly fall within the shadow of the Clauses’ prohibition of government action. 

Because of the overlapping protections, many Constitutional challenges to government 

action include both Equal Protection and Due Process claims. See Obergefell, 576 U.S. at 644; 

Plyler, 457 U.S. at 202; Zablocki, 434 U.S. at 374; Wade, 410 U.S. at 113. In each of the cited 

cases, this Court declared the government action unconstitutional, but applied varying levels of 

scrutiny or was mostly silent. These decisions suggest that, when government action falls between 

the Equal Protection and Due Process clauses, this Court applies a rigorous standard of review. 

Plyler v. Doe presents a particularly useful example. 457 U.S. at 202. In Plyler, Texas tried 

to deny undocumented school-aged children a free public education. Id. at 205. This Court framed 

the issue under the Equal Protection clause. Id. Under traditional Equal Protection analysis, this 

Court would look first to identify whether the government action acted against a suspect class. Yet 

this Court found these children did not qualify as a suspect class. Id. at 219 n.19. But this Court 

also clarified it would not recognize public education as a fundamental right under the Due Process 

clause. Id. at 221. Normally, the only remaining option would be rational basis scrutiny. Instead, 

this Court applied an unclear form of heightened scrutiny to find the policy unconstitutional. Id. at 

223. The dissenters noted this dilemma. Id. at 244 (Burger, C.J., dissenting) (“by patching together 
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bits and pieces of what might be termed quasi-suspect-class and quasi-fundamental-rights-

analysis, the Court spins out a theory custom-tailored to the facts of these cases.”). 

But even since further instruction came in Obergefell, the distinctions remain unclear. 576 

U.S. at 641. In Justice Kennedy’s opinion he explained that “[r]ights implicit in liberty and rights 

secured by equal protection may rest on different precepts and are not always co-extensive, yet in 

some instances each may be instructive as to the meaning and reach of the other.” Id. at 672. While 

this language is helpful, it does not describe how courts should consider challenges encompassed 

by the two Clauses.  

In some cases, this Court must balance individual liberties on one hand, and equality for 

all on the other. In Masterpiece Cakeshop, Ltd. v. Colorado Civil Rights Commission, the Court 

balanced the religious liberty rights of a wedding cake baker against the equal protection rights of 

a gay couple. 138 S. Ct. 1719, 1727-29 (2018). The cake baker’s rights won out, but only because 

the state commission’s “consideration of the case [when it first came up] was inconsistent with the 

State’s obligation of religious neutrality.” Id. at 1724. 

This case does not present that dilemma. While in Masterpiece Cakeshop, this Court 

balanced an individual’s rights against the principles of equal protection, this case presents the 

unification of both equal protection and due process principles. This is because Ms. Powell’s claim 

for equal protection is harmonious with her individual liberty rights. No balancing is required. In 

this way, Ms. Powell’s case mirrors that of Plyler. In sum, even when this Court does not identify 

a fundamental right or a protected class, the weight of these two Constitutional pillars grants 

protection. Here, even if this Court does not recognize a discrete Due Process violation, or, even 

if it does not place Ms. Powell within a quasi-suspect class, it should declare the Association’s 

policy unconstitutional. 
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CONCLUSION 

When government action implicates the twin protections of the Equal Protection and Due 

Process clauses, a violation under either directs this Court to judge the policy unconstitutional. But 

government action that violates both Clauses, as the Association’s policy does here, must pass this 

Court’s most exacting scrutiny. Because the Association fails to meet this standard, this Court 

should reverse the Fourteenth Circuit to protect the rights of transgender girls like Ms. Powell. 
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APPENDIX 
 
The pertinent part of the Fourteenth Amendment to the United States Constitution states: 

No State shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States; nor shall 
any State deprive any person of life, liberty, or property, without due 
process of law; nor deny to any person within its jurisdiction the 
equal protection of the laws. 

 
U.S. Const. amend. XIV, § 1. 


