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QUESTIONS PRESENTED  

1. Whether the Respondent’s policy, which prohibits transgender students, including the 
Petitioner from competing on an athletic team in accordance with their gender identity, 
violates the Equal Protection Clause; and  

 
2. Whether that policy violates the Due Process Clause of the Fourteenth Amendment. 
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         STATEMENT OF CASE  

I. STATEMENT OF FACTS  

Brittany Miller (“Miller”) was a high school junior in the summer of 2019 and hoped to 

be successful on her high school women’s swim team. (R. at 3). She had been swimming 

competitively for her neighborhood swim team since she was five years old. (R. at 3). Miller 

won over 300 placement ribbons by the time she reached the age of 13. (R. at 3). Around this 

time, one of her swim coaches informed Miller’s parents that she could eventually compete on a 

national level. (R. at 3). However, in order to do this, she would have to succeed at high school 

competitions against other top swimmers, which could support her aspirations of swimming in 

college. (R. at 3). Additionally, the coach assured the parents that if their daughter worked hard, 

she would obtain a college swim scholarship. (R. at 3). Miller’s parents were delighted to hear 

that as a swimming scholarship would help pay for their daughter’s college tuition. (R. at 3).  

 Miller began training 5-6 days a week with a trainer paid for by her parents. (R. at 3). 

This offseason work led to her having a successful first season with her high school team, as she 

finished first in two events at the 4A High School State Championships. (R. at 3). Miller 

continued her offseason training and won another State Championship during her sophomore 

year. (R. at 3). Afterwards, Miller set her sights on the upcoming junior and senior seasons as she 

knew that these were the seasons that would affect her college recruiting the most. (R. at 4). 

Before her junior year started, many colleges contacted Miller’s parents to let them know that 

they were interested in recruiting Miller for their swim team. (R. at 4). One of these scouts 

specifically alerted Miller’s parents that they would be at their daughter’s  meets for the next two  
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years. Then they indicated that if Miller continued having the same success as she did during her 

freshman and sophomore seasons, they would offer her a scholarship. (R. at 4). 

Although Taylor Powell (“Taylor”) was born as a biological male she always struggled to 

come to terms with that identity.  (R. at 4). As a result, she began suffering very concerning 

levels of distress. (R. at 4). With the support of multiple therapists and evaluations Taylor began 

the process of identifying as a transgender female and ultimately, was diagnosed with gender 

dysphoria. (R. at 4). Gender dysphoria is when a transgender person experiences significant 

amounts of distress because of a mismatch between their biological sex and their gender identity. 

(R. at 4). Treatment for gender dysphoria aims to help people live the way they want to, in their 

preferred gender identity. (R. at 4). Following her diagnosis, Taylor began embracing her “true 

identity” and living her “happiest moments” as a female. (R. at 4). 

Between Taylor’s sophomore and junior year, she informed the school principal that she 

identified as transgender female and was in the process of transitioning, and as such wanted to be 

considered a female student. (R. at 4). Additionally, she provided the principal with information 

from the National Association for Transgender Athletes which provides information on how to 

create equal opportunities for transgender students in athletic programs consistent with their 

gender identity. (R. at 4). Taylor told the principal  “I have known two things for most of my life: 

“I am a girl, and I was born to swim”. (R. at 4).  

Similar to Brittany, Taylor excelled in swimming throughout her childhood. (R. at 4). 

During Taylor’s transition to a transgender female student she tried swimming on the high school 

men’s swim team for the first two years but was teased and bullied by her teammates because of 

her gender identity. (R. at 17). Reasonably, Taylor feared the bullying would only get worse. (R. 

at 17). She requested permission to participate in the women’s swim team instead and was 
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allowed to try out for the team. (R. at 4). In the fall of 2019, North Greene high school enacted a 

policy that allowed transgender student athletes to compete on teams that align with their gender 

identity. (R. at 4). This new policy was in part enacted because of Taylor’s request to participate 

in the women’s swim team. (R. at 4). 

Miller read about a nearby high school that enacted a similar policy where two 

transgender student athletes were successful in their respective track meets which immediately 

Miller. (R. at 4). She feared that this new policy would create a competitive disadvantage for her, 

and that Taylor’s performance would overshadow her at their swim meets. (R. at 4). The next 

season, Taylor finished ahead of Miller at the state-qualifiers, which resulted in Brittany not 

qualifying for the State Championships. (R. at 5). After the season, Miller and her parents, along 

with other swimmers, coaches and parents from the surrounding area complained to the North 

Greene High School Athletic Association (“NGHSAA”) (R. at 5). This led to the NGHSAA 

board enacting the Fair Opportunity for Women Athletes policy which prevents transgender 

student females from competing on women’s sports teams. (R. at 5). 

 Soon after the new policy was enacted, Taylor attempted to speak to her swim coach and 

high school principal. (R. at 6). They informed Taylor that the policy governs the high school 

and had no other alternative but to enforce the policy. (R. at 6). Therefore, Taylor would not be 

able to try out nor compete for the women’s swim team during the 2020-2021 academic year. (R. 

at 6).  

II. PROCEDURAL HISTORY  

Taylor decided to consult with an attorney and proceeded to file a complaint against 

NGHSAA in the United States District Court for the Eastern District of North Green on March 

15, 2020. (R. at 6). She challenged the new policy and sought declaratory and injunctive relief, 
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maintaining violations of the Equal Protection and Due Process Clauses of the Fourteenth 

Amendment to the United States Constitution. (R. at 6). 

 During the expedited hearing, the District Court entered a preliminary injunction against 

enforcement of the policy and granted Taylor’s motion for summary judgment. (R. at 6). 

Therefore, denying the Respondent's motion for summary judgment. The District Court found 

the policy to be unconstitutional and entered a permanent injunction against enforcement on June 

1, 2020. (R. at 6). In response, the Respondent timely appealed that decision to the United States 

Court of Appeals for the Fourteenth Circuit. (R. at 6).  

The Appellate Court for the Fourteenth Circuit rejected Taylor’s equal protection 

challenge and reversed the decision of the District Court. (R. at 11). The court also held that 

Respondent’s policy does not violate the Due Process clause, and thus also reversed the District 

Court’s decision as to that claim. (R. at 12). Taylor is appealing the judgment of the Fourteenth 

Circuit to the Supreme Court of the United States and is seeking a declaratory judgment and both 

preliminary and permanent injunctions to prevent enforcement of Respondent’s policy. (R. at 2). 

SUMMARY OF THE ARGUMENT 

I.  The Respondent’s policy violates the Equal Protection Clause of the Fourteenth 
Amendment, assuming that intermediate scrutiny or a heightened level of rational 
basis is applied.  
 

The Appellate Court’s rejection of Taylor’s Equal Protection Claim was in error as they 

should have applied intermediate scrutiny rather than rational basis scrutiny. Taylor represents a 

quasi-suspect class and thus should be subject to a heightened level of scrutiny. Additionally, the 

discrimination that Taylor faces is a discrimination based on her gender and sex. At its very 

essence, the Respondent’s policy treats Taylor differently than other similarly situated persons, 

which is a direct violation of the Equal Protection Clause of the 14th Amendment. The policy 
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attempts to tell Taylor that she is not a woman simply because she doesn’t comply with people’s 

perceptions of gender stereotypes. Thus, the school is telling Taylor that she is not feminine 

enough to be a part of the women’s swim team. This is discrimination based on gender and sex 

and therefore is subject to intermediate scrutiny. 

 Applying intermediate scrutiny, the policy is not substantially related to an important 

governmental interest. The government contends that the policy is intended to preserve the gains 

that female athletes have made over the past few decades in order to give them opportunities to 

compete on a level playing field with men. While promoting equality of athletic opportunity 

between males and females is an important governmental interest, the policy is not substantially 

related to this interest nor is the justification exceedingly persuasive. An exceedingly persuasive 

justification has to be genuine and not hypothesized. Further, it cannot be reliant upon overbroad 

generalizations about how males and females possess different capacities, preferences, and 

talents. The Respondent’s policy does just this as it claims that there generally exist physical 

differences between males and females, and therefore allowing transgender females to compete 

on women’s sports teams would create a competitive disadvantage for cisgender females. This 

justification is not exceedingly persuasive as these average physiological differences have had 

very little impact on the differences in times between males and females in high school 

swimming. Even when comparing the top high school male swimmers to the top high school 

female swimmers, the difference in each gender’s time is negligible. Further, only 0.06% of the 

adult population in the United States identify as transgender. Therefore, the number of 

transgender females that want to compete on women’s sports teams is small, and their impact on 

the equal opportunity of athletic competition is inconsequential. This shows that the 

Respondent’s justification for their policy is not exceedingly persuasive. Additionally, the policy 
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is not substantially related to their claimed important government interest. If they really wanted 

to create a policy that eliminated physical differences in order to create a level playing field, then 

they would have to do much more than bar transgender females from participating. Respondent’s 

policy would have to also prohibit persons that have inherent physical advantages, such as those 

that are double-jointed, have abnormally proportioned bodies, have abnormally low buildup of 

lactic acid, have an abnormally high and efficient consumption of oxygen, etc. The fact that the 

policy solely targets transgender female athletes is nothing short of arbitrary and intentional 

discrimination. 

 Even assuming arguendo that the court should not apply intermediate scrutiny, the only 

other semi-appropriate level of scrutiny is a heightened level of rational basis scrutiny. Even with 

this lower standard, the Respondent’s policy does not survive. This level of scrutiny is applied 

when a desire to harm a politically unpopular group exists. Transgender individuals have clearly 

been politically unpopular, both historically and even presently. In these situations, a policy 

cannot have a stated goal or justification that is related to a classification in such a constricted 

way so that the distinction is either arbitrary or irrational. As we have stated, the Respondent’s 

policy is not closely related to their stated goal or justification. While they assert a valid and 

important governmental interest, barring transgender females from competing on women’s teams 

is one of a plethora of other ways to attain their goals. Therefore, the fact that their policy only 

focuses on transgender individuals creates an arbitrary and irrational distinction, thus resulting in 

the policy failing a heightened level of rational basis scrutiny. 
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II. The Respondent’s policy restriction in not allowing Taylor to participate as a 
transgender female in an interscholastic sport is a violation under the Due Process 
Clause of the Fourteenth Amendment 

  
The Respondent’s policy prohibiting Taylor from having access to participate on the 

swim team that aligns with her gender identity is a violation under the Due Process Clause of the 

Fourteenth Amendment. Although gender identity is not considered to be protected as a 

fundamental right, recent Supreme Court cases support the belief that liberty includes specific 

rights to define and express an individual’s identity. Taylor was attempting to do just that. She is 

a transgender female student wanting to embrace her “true identity” while living her “happiest 

moments” as a female. This policy prohibits her from doing that. She loves to swim and is only 

asking to receive the same opportunities that cisgender students have. Taylor was born a 

biological male and is now being punished for failing to conform to the Respondent’s gender 

stereotype. To put it in simple terms, if she were a cisgender female student there would be no 

hesitation from the swimmers, coaches and parents in allowing Taylor to participate in the 

women’s swim team. As a result, this policy is an infringement of Taylor’s liberty to define and 

express her gender identity. Her liberty should be protected as a fundamental right.  

Moreover, cisgender students’ privacy concerns do not outweigh protecting transgender 

students from discrimination on the basis of their gender identity. Miller’s concerns about Taylor 

outperforming her in swim meets is not a reasonable justification for infringing on Taylor’s 

liberties. Taylor tried to conform to gender stereotypes by swimming her first two years in the 

men’s swim team which resulted in suppressing her gender identity. (R. at 17). However, she 

was bullied and teased by her teammates because of her gender identity and feared that harmful 

treatment would only get worse if she stayed in that team. (R. at 17). 
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Why should Taylor be expected to conform to a gender stereotype at the expense of her 

mental and physical well-being? She deserves better and this court should look to protect her 

rights and protect transgender person’s rights by granting them protections and ensuring they 

have access to athletic programs and facilities. Moreover, we ask the court to strongly consider 

Taylor’s liberty to be protected as a fundamental right and as such find that the Respondent’s 

policy is a violation under the Due Process Clause of the Fourteenth Amendment.  

III.  The Respondent’s discriminatory policy is a violation under Title IX  
 
The Respondent’s discriminatory policy is a violation under Title IX because it excludes 

Taylor from participating on the women’s swim team because of her gender identity. Despite the 

fact that “gender identity” is not specifically included as a protected ground under Title IX, 

courts look to Title VII’s broad interpretation of “sex” to include “gender identity” as well. Title 

VII protects employers from sex-based employment discrimination and recent cases decided 

under Title VII have found that gender-stereotyping is a form of sex-based discrimination. 

Therefore, Taylor is protected under Title IX.  

The Respondent’s policy was enacted in response to Miller’s concern of Taylor being the 

superior swimmer in their swim meets. The fear that Miller and other cisgender students have 

concerning transgender students taking over sports is unfounded. Transgender students who 

participate in these sports are still only adolescents who are trying to enjoy their school 

experience by becoming active in activities similar to cisgender students. They are not playing 

the sport that aligns with their gender identity to feel superior to cisgender students. Instead, 

transgender students are trying to live life in accordance with their gender identity and feel a 

sense of belonging. Sports provide a sense of inclusivity and acceptance among the students 
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participating in those teams. Therefore, Taylor is only wanting to feel like she is a part of a team, 

specifically the women’s swim team. 

 Even assuming that transgender athletes are competing professionally they still make up 

only .06 percent of the entire adult population in the United States. From that small percentage, 

only a few make it into national competitions and even then, most of them do not beat their 

opponents and instead experience many losses. So, this fear of transgender student athletes 

taking over sports is meritless and should be rejected. Title IX’s purpose was to prohibit 

discrimination for “invidious reasons.” Accordingly, the Supreme Court should protect Taylor 

under Title IX from the Respondent’s invidious policy.  

ARGUMENT 

I. TAYLOR REPRESENTS A QUASI-SUSPECT CLASS AND THUS A 
HEIGHTENED LEVEL OF SCRUTINY SHOULD BE APPLIED 

 
 In rejecting Taylor’s Equal Protection Claim, the Appellate Court used rational basis 

scrutiny in order to determine that the NGHSAA (“Respondent”)  policy did not violate Taylor’s 

14th Amendment rights. (R. at 8). The court erred in this determination and should have applied 

a heightened level of scrutiny, as the District Court did. (R. at 7). The court also conceded that 

there are district court decisions that applied a heightened level of scrutiny to claims brought by 

transgender plaintiffs, however they found these decisions unpersuasive. (R. at 7-8). The court 

overlooked the persuasiveness of these cases and also failed to consider other recent decisions 

that align more closely to the case at hand. Additionally, though the court is correct in asserting 

that they are not bound by these district court opinions, there are also Supreme Court decisions 

that discuss issues relevant to Taylor’s claim that the court failed to consider and must follow. 

See United States v. Virginia, 518 U.S. 515, 533 (U.S. 1996); Craig v. Boren, 429 U.S. 190, 197 
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(1976); Miss. Univ. for Women v. Hogan, 458 U.S. 718, 724 (1982); Bostock v. Clayton Cty., 140 

S. Ct. 1731, 1741 (2020). These cases further support Taylor’s claim that transgender student 

athletes constitute a quasi-suspect class and therefore require a heightened level of scrutiny. 

 Transgender persons qualify as a “quasi-suspect class” in the Equal Protection Clause 

determination. The court in Windsor v. United States created a four-part test to determine 

whether a class qualifies as a “quasi-suspect class.” Windsor v. United States, 699 F.3d 169, 181 

(2nd Cir. 2012). The 2nd Circuit Appellate Court here used two Supreme Court decisions in 

order to create this test. See Bowen v. Gilliard, 483 U.S. 587, 602 (1987) and City of Cleburne v. 

Cleburne Living Center, 473 U.S. 432, 440-42 (1985). The four parts of this test include: 1) 

whether the class has been  historically “subjected to discrimination,” 2) whether the class has a 

defining characteristic that “frequently bears a relation to ability to perform or contribute to 

society,” 3) whether the class exhibits “obvious, immutable, or distinguishing characteristics that 

define them as a discrete group,” and 4) whether the class is “a minority or politically 

powerless.” Windsor, 699 F.3d at 181. If all four of these apply to a new classification, then this 

classification constitutes a quasi-suspect class. Id. While this decision isn’t mandatory authority, 

the factors in the test or taken from two Supreme Court decisions. See Bowen, 483 U.S. at 602 

and City of Cleburne, 473 U.S. at 440-42. This test is applied to transgender persons in Crowder. 

Crowder v. Diaz, No. 2:17-CV-1657-TLN-DMC, 2019 U.S. Dist. LEXIS 140306, at (D. Cali. 

Aug. 19, 2019). The Crowder court applied the four Windsor factors and found that they all 

easily applied to the transgender persons class. Id. Additionally, their analysis contained an 

emphasis on K-12 transgender individuals, which is clearly very relevant and applicable to 

Taylor. 
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 As the Appellate Court admitted, there are a plethora of district court decisions stating 

that a heightened level of scrutiny should be used when evaluating Equal Protection Claims 

relating to transgender classes. While these cases were unpersuasive to the court, the court’s 

review seems rather cursory. It appears as if they were looking for mandatory authority that 

explicitly stated that claims involving transgender persons requires a heightened level of 

scrutiny. While this doesn’t necessarily exist at this time, the relevant case law creates questions 

of sex and gender, a classification that unquestionably requires intermediate scrutiny. See Hogan, 

458 U.S. at 724. Therefore, the analysis of Taylor’s claim should be about discrimination based 

on gender and sex. If the analysis is framed in this way, it becomes clear that a heightened level 

of scrutiny is necessary and required. In a recent Supreme Court decision, the Court stated that 

“it is impossible to discriminate against a person for being homosexual or transgender without 

discriminating against that individual based on sex.” Bostock, 140 S. Ct. at 1741. Further, courts 

have asserted that gender identity should be treated the same as sex under an Equal Protection 

analysis. Evancho v. Pine-Richland School District, 237 F. Supp 3d 267, 288-89 (W.D. Pa. 

1989). The Evancho court stressed that this is true because gender identity is “deeply ingrained 

and inherent” and therefore should be treated to the same analysis as sex. Id. According to the 

court,  this conclusion is further supported by the fact that “the school community as a whole 

treats these Plaintiffs in all other regards consistently with their stated gender identities, along 

with the reality that these Plaintiffs live all facets of their lives in a fashion consistent with their 

stated and experienced gender identities.” Id. Additionally, the court in Norsworthy v. Beard says 

that a person is defined as transgender simply because of the fact that they don’t necessarily 

comply with people’s perceptions of gender stereotypes. Norsworthy v. Beard, 87 F. Supp. 3d 

1104, 1119 (N.D. Cal. 2015). Therefore, the court likens discrimination against transgender 
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persons to discrimination on the basis of “gender-based behavioral norms.” Id. Due to this 

treatment, discrimination involving gender identity should be analyzed using intermediate 

scrutiny, just as discrimination involving sex is. Id. 

In Karnoski v. Trump, intermediate scrutiny was used because the policy at issue treated 

transgender persons differently than other persons. Karnoski v. Trump, 926 F.3d 1180, 1201 (9th 

Cir. 2019). The same is true with Taylor’s claim, as the Respondent’s policy treats Taylor and 

other transgender females differently than cisgender females. The court in Adkins applied the 

four Windsor factors and determined that transgender persons are a quasi-suspect class. Adkins v. 

City of New York, 143 F. Supp. 3d 134, 139 (S.D. N.Y. 2015). The F.V. v. Barron court also 

applied these factors and concluded that a heightened level of scrutiny is necessary as 

transgender persons constitute a quasi-suspect class. F.V. v. Barron, 286 F. Supp. 3d 1131, 2245 

(D. Idaho 2018). Sexual orientation in general has also been held to be subject to intermediate 

scrutiny, once the Windsor factors have been applied. Smithkline Beecham Corp. v. Abbott, 740 

F.3d 471, 481 (9th Cir. 2014). 

 At the time our case was argued to the Appellate Court, there was no other case law that 

dealt directly with the discrimination of transgender persons in an athletic context. However, in 

mid-August, an Idaho district court ruled on a state statute that prohibited transgender women 

from participating in women’s sports teams. Hecox v. Little, No. 1:20-CV-00184-DCN, 2020 

WL 4760138, at 2 (D. Idaho Aug. 17, 2020). Here, one of the Plaintiffs is a transgender female at 

Boise State University who intends to try out for the university’s cross country and track teams. 

Id.  Defendant Little, the governor of Idaho, signed an Act into law that barred transgender 

women form participating in women’s sports. Id. Plaintiffs argue that this violates their 

constitutional rights to equal protection. Id. While this case is also persuasive authority, its facts 
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are more analogous to our current case than any available decision to date, and therefore this 

court should adhere to its decision. In deciding what level of scrutiny should be applied, the 

Hecox court discussed sex as well as the possibility of transgender persons representing a quasi-

suspect class, before ultimately deciding to apply intermediate scrutiny. Id. at 27. That court 

applied a heightened level of scrutiny, and so should this court. 

A. THE NGHSAA POLICY IS NOT SUBSTANTIALLY RELATED TO AN 
IMPORTANT GOVERNMENTAL OBJECTIVE 
 

 In order for a statute that classifies by gender to be constitutional, it must “serve 

important governmental objectives and must be substantially related to achievement of those 

objectives.” Craig, 429 U.S. at 197. Additionally, the Court has ruled that a party that wishes to 

uphold a gender-based classification must have an “exceedingly persuasive justification.” 

Hogan, 458 U.S. at 724. The burden of proving the persuasiveness of this justification belongs to 

the state. Virginia, 518 U.S. at 533. The government simply has not done that here. The 

government’s reasoning for creating this policy is that they wanted to “preserve for biologically 

female athletes the significant gains made over the past several decades to afford them greater 

opportunities to compete on an even playing field with men.” (R. at 5). The government and the 

majority appellate opinion argues that there are “inherent, physiological differences” between 

biological males and biological females. (R. at 5). Therefore, they assert that allowing 

transgender females to compete with cisgender females will put cisgender females at a 

competitive disadvantage. (R. at 5). As the majority points out, the Ninth Circuit has held that 

promoting equality of athletic opportunity between males and females is an important 

governmental interest, therefore we are not arguing that the government has not asserted an 

important interest. (R. at 9). However, there are still two large constitutional issues with regard to 

their proffered justification. First, it attempts to define gender and discriminates against 
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transgender females by prohibiting them from competing on the teams that align with their 

gender-identity. Second, this justification is not “exceedingly persuasive,” nor is the policy 

substantially related to achieving this objective. See Craig, 429 U.S. at 197 and Hogan, 458 U.S. 

at 724.  

 As the Court has established, a gender-based classification will only be upheld if the 

government provides an exceedingly persuasive justification. Hogan, 458 U.S. at 724. Further, 

“The justification must be genuine, not hypothesized or invented post hoc in response to 

litigation. And it must not rely on overbroad generalizations about the different talents, 

capacities, or preferences of males and females.” Virginia, 518 U.S. at 533. Overbroad 

generalizations are exactly what the Respondent and majority opinion rely on here.  

They do little more than argue that there are physical differences between biological males and 

biological females and thus biological males have a physiological advantage. (R. at 9-10). While 

it may be true that there generally are physical differences between biological males and 

biological females, this overbroad generalization is not enough to prove an exceedingly 

persuasive justification as stated by the Supreme Court. Virginia, 518 U.S. at 533. The 

Respondent offers little to no specific facts or information to overcome this burden. They simply 

rely on the fact that generally there are “average physiological differences” between the sexes. 

(R. at 9). The court also attempts to rely on the NGHSAA tables that include the time splits of 

the fastest swimmers for both the male and female’s division. (R. at 10). Their strategy of using 

these tables is to show that the fastest male swimmers are faster than the fastest female 

swimmers, and thus cisgender females would be placed at a significant disadvantage if forced to 

compete with biological males. (R. at 10). There are two main issues with this argument. The 

first is that the differences between the splits in the two tables is negligible. Yes, the fastest male 
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swimmers are faster than the fastest female swimmers. However, the difference is only a few 

seconds. (R. at 20).  Additionally, if the fastest female swimmer were forced to compete in the 

men’s division, they would still finish in the top 5. (R. at 20). This would not suggest a 

“significant disadvantage” as the court suggests. The second issue is that the court seems to think 

that Petitioner is arguing for a complete integration of the sexes for the purposes of athletic 

competition. They bring up the fact that there are sex-segregated sports in order to provide a 

level-playing field for female athletes. (R. at 11). With regard to this, the court cites a case 

stating that without this sex segregation, males would “dominate females.” (R. at 11). 

Transgender adults make up 0.6% of the United States population. (R. at 14). Therefore, the 

number of transgender females who would try to swim for a women’s swim team is likely very 

low and would have a very small impact on the competition. This sex-segregation argument is 

not relevant as Taylor simply wants transgender athletes to be able to participate on the team that 

aligns with their gender identity. This would not lead to a complete integration of the sexes in 

sports but simply equality and recognition towards transgender athletes. Due to the issues with 

this argument and the fact that the Respondent has relied on overboard generalizations, they have 

failed their burden of proving an “exceedingly persuasive justification.” 

 In addition to failing to provide an exceedingly persuasive justification, the government 

has also failed to show how the NGHSAA policy is substantially related towards the 

governmental interest. As previously stated, the governmental interest is to promote equal 

opportunity in athletics and their justification is that inherent physical differences exist between 

men and women. (R. at 5, 9). The NGHSAA policy arbitrarily discriminates against transgender 

persons and is not substantially related towards the interest. Taylor and the Ninth Circuit concede 

that the stated governmental interest is a valid interest. (R. at 2). However, if the government 
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wants to enact a policy to overcome inherent physical differences, it must do much more than bar 

transgender participation in order to reach the substantially related threshold. An example of why 

this is true becomes evident when looking at some of the most successful athletes of all time. 

Take Michael Phelps for example. Michael Phelps, who is 6’4, has the torso of someone who is 

6’8 and yet the legs of someone who is 6’. Colleen de Bellefonds, Why Michael Phelps Has the 

Perfect Body for Swimming, Biography.com (May 14, 2020), 

https://www.biography.com/news/michael-phelp-perfect-body-swimming. This allows him to 

have more power behind his strokes while simultaneously having less water resistance from his 

legs. Id. Additionally, his wingspan is 3 inches longer than his height, whereas the average 

person’s wingspan is around the same as their height. Id.  This means he has a longer reach on 

his strokes. Id. His ankles are double jointed, and his chest is hyper jointed, which gives him the 

power to thrust through the water with greater force than someone without these unique 

attributes. Id. Additionally, he produces half the lactic acid of his competitors, allowing him to 

recover faster and train harder. Id. All of these attributes are inherent physical characteristics that 

the majority of competitors do not have. So, if the Respondent really cared about the effect that 

inherent physical differences have on the equality of athletic opportunity, why does their policy 

not also bar participants that possess these unique physical advantages? Lance Armstrong can 

consume and efficiently use an abnormally high amount of oxygen. J. Michael Bostwick and 

Michael J. Joyner, The Limits of Acceptable Biological Variation in Elite Athletes : Should Sex 

Ambiguity Be Treated Differently From Other Advantageous Genetic Traits?, Mayo Clinic 

Proceedings (Jun. 2012), https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3538474/. Why does 

the Respondent’s policy not bar this characteristic? As of 2011, forty-one of the fifty fastest 

marathons ever recorded were run by runners from either Ethiopia or Kenya. Id. Does the 
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Respondent’s policy ban runners from East Africa? All of these examples show the many 

different inherent physical characteristics than can give some competitors advantages over 

others. All of these characteristics can diminish the equality of athletic opportunity. Yet, the 

Respondent chose to create a policy that only prohibited transgender females in order to promote 

said equality. This discrimination is arbitrary and is based on overbroad generalizations, and thus 

is not substantially related to the stated governmental interest. 

B. THE NGHSAA POLICY DOES NOT SURVIVE A HEIGHTENED LEVEL OF 
RATIONAL BASIS 
 

 Even assuming arguendo that transgender student athletes do not constitute a quasi-

suspect class, the NGHSAA policy does not survive a heightened level of rational basis scrutiny. 

While this standard is admittedly easier to satisfy than intermediate scrutiny, the government still 

has not provided enough evidence to help their policy survive this standard. The Supreme Court 

in Lawrence v. Texas asserted “when a law exhibits such a desire to harm a politically unpopular 

group, we have applied a more searching form of rational basis review to strike down such law 

under the Equal Protection Clause.” Lawrence v. Texas, 539 U.S. 558, 580 (U.S. 2003). While 

the policy obviously doesn’t explicitly state a desire to harm transgender persons, the policy 

arbitrarily targets them, and the harmful and invidious effect is clear. The government will try to 

use their justification that they are simply trying to promote the equal opportunity of athletic 

competition of females and that therefore the policy is rationally related to this interest. 

However, this does not pass under the “more searching form” of rational basis used in Lawrence. 

“The State may not rely on a classification whose relationship to an asserted goal is so attenuated 

as to render the distinction arbitrary and irrational.” City of Cleburne v. Cleburne Living Ctr., 

473 U.S. 432, 446 (U.S. 1985). Further, a legal classification cannot be made for the “purpose of 

disadvantaging the group burdened.” Lawrence, 539 U.S. at 583. As shown previously, while the 
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government’s interest in promoting equal athletic opportunity for females is valid, there are a 

plethora of ways in which they could have done so. Yet, the only solution they chose to 

implement was one in which transgender persons were the only group disadvantaged. This is a 

direct harm solely to a “politically unpopular group” and thus does not pass a heightened level of 

rational basis. See Lawrence, 539 U.S. at 580.  

II. THE RESPONDENT’S POLICY RESTRICTION IN NOT ALLOWING 
TAYLOR TO PARTICIPATE AS A TRANSGENDER WOMAN IN AN 
INTERSCHOLASTIC SPORT IS A VIOLATION UNDER THE DUE 
PROCESS CLAUSE OF THE FOURTEENTH AMENDMENT 
  

While, there is no fundamental right to have access to interscholastic sport teams 

conforming to your gender identity rather than biological sex, recent Supreme Court cases have 

reflected a more modern approach in extending protections to rights that are inherent to 

someone’s personal identity and beliefs. Obergefell v. Hodges, 135 S. Ct. 2584, 2599 (2015). 

The Due Process Clause of the Fourteenth Amendment provides that “no state shall…deny to 

any person within its jurisdiction the equal protection of the laws.” U.S. Const. amend. XIV. The 

Supreme court recognizes that the liberty interests described in the Due Process Clause go 

beyond the rights indicated in the Bill of Rights and include a freedom of arbitrary constraints. 

Planned Parenthood of Se. Pennsylvania v. Casey, 505 U.S. 833, 848. The Due Process principle 

has changed overtime and keeps changing to protect fundamental rights that are inherent to an 

individual’s liberty. Id. Therefore, transgender athletes like Taylor who are attempting to live a 

life where they are trying to express themselves through a sport they enjoy playing, should be 

constitutionally protected under the Due Process Clause. Taylor is seeking protection under two 

principles that keep evolving over time: the right to privacy and the right to education.  

Further, the Supreme Court has consistently held that education is generally not 

considered a fundamental right. San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 53 
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(1973). Despite that, courts have recognized the importance of education, specifically the 

importance of participating in interscholastic sports. In Florida High School Activities 

Association, Inc. v. Bryant, the court held that a student who participates in a sport which is 

important and vital to them in the effect that the restriction to that activity hinders their general 

scholastic and social development is justified as “undue hardship” to excuse the student from 

adhering to the school’s policy. Fla. High Sch. Activities Ass'n, Inc. v. Bryant, 313 So. 2d 57 

(Fla. Dist. Ct. App. 1975). Similarly, Taylor is among many other transgender student athletes 

who find that sports are a very important part of their life. Therefore, by creating policies that 

limit transgender student athletes from participating in sports that align with their gender identity 

is an infringement of their liberty. Whether viewed as a fundamental right or not, having access 

to athletic programs is important to a student’s social development and sense of belonging. Id. 

 Next, we look to seek protection for Taylor under the right to privacy.  In recent years, 

the right to privacy has extended to encompass more rights that are inherent to an individuals’ 

liberty. For example, the right to engage in sexual activity, the right to reproductive autonomy, 

the right to enter into a marriage, and the right to bodily integrity.  Lawrence v. Texas, 539 U.S. 

558, 578, (2003); Eisenstadt v. Baird, 405 U.S. 438, 453-55 (1972); Obergefell v. Hodges, 135 S. 

Ct. 2584, 2599 (2015); Cruzan by Cruzan v. Dir., Missouri Dep't of Health, 497 U.S. 261, 266 

(1990). The court should use these cases as guidance that fundamental rights are changing to 

protect more individual rights that reflect a modern approach. Transgender people have long 

suffered discrimination on the basis of their gender identity which has a negative impact on their 

mental and physical well-being. The court should be compelled to protect transgender rights and 

allow transgender students to have access to the same opportunities that cisgender students have.   
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A. THE RECENT SUPREME COURT CASES SHOW A SHIFT TO A MORE 
MODERN APPROACH IN EXTENDING FUNDAMENTAL RIGHTS AND 
OUGHT TO EXTEND THAT PROTECTION TO TRANSGENDER PEOPLE  
  
There has been a shift from the traditional approach of fundamental rights that are deeply 

rooted in our traditions to a more modern approach where liberty includes specific rights to 

define and express an individual’s identity. Washington v. Glucksberg, 521 U.S. 702, 702–03 

(1997); see also Obergefell v. Hodges, 135 S. Ct. 2584, 2599 (2015). The traditional approach 

consisted of a two-prong substantive due process analysis. Washington v. Glucksberg, 521 U.S. 

702, 702–03 (1997). First, the court would look to American history and traditions on the 

practice. Id. Secondly, define the practice at the most specific level. Id.  However, as traditions 

have changed and become more inclusive, so should the laws as well. In 2015 Obergefell 

introduced the modern approach and extended the meaning of a fundamental right. Obergefell v. 

Hodges, 135 S. Ct. 2584, 2599 (2015). The Supreme Court held in that case that due process 

extended to certain personal choices central to individual dignity autonomy, including intimate 

choices defining personal identity and beliefs. Id. Transgender rights which include having 

access to participate in certain interests that are inherent to someone’s individuality need to be 

constitutionally protected under this new modern approach. To support this Obergefell states that 

“An individual can invoke a right to a constitutional protection when he or she is harmed, even if 

the broader public disagrees and even if the legislature refuses to act.” Id.  Further, current 

Supreme Court case law supports the right to engage in private conduct without government 

interference. Lawrence v. Texas, 539 U.S. 558, 560 (2003).  In Lawrence v. Texas, the Supreme 

Court found that a person’s “right to liberty under the Due Process clause gives them the full 

right to engage in private conduct without government intervention.” Id. The Respondent’s 

policy conflicts with both Obergfell and Lawrence’s holdings for two reasons. First, the policy 
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restricts Taylor from participating on the women’s swim team and swimming is part of her 

identity. Secondly, being on a women’s team completes the other part which is being a 

transgender female. Taylor is being deprived of her identity because the Respondent’s policy is 

intervening in her liberties. This policy goes against what the Supreme Court justices had in 

mind when they decided on Obergfell and Lawrence. Obergefell v. Hodges, 135 S. Ct. 2584, 

2599 (2015); see also Lawrence v. Texas, 539 U.S. 558, 560 (2003).  

Transgender people have a lengthy history of being discriminated on the basis of their 

gender identity. It is time for the courts to expand the fundamental right protection to them and 

help prevent any further discrimination. If courts constitutionally extend protection to 

transgender people under the Due Process Clause of the 14th Amendment, they would have a 

fundamental right to privacy. Moreover, any policy that infringes on their right to privacy would 

have to pass strict scrutiny review. San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 16–

17, (1973). Under strict scrutiny, the government must show that the policy at issue is necessary 

in achieving a compelling government purpose and that there is no less restrictive alternative that 

can achieve its objective. Id. Here, the respondent’s policy is not narrowly tailored. Even though 

advancing women’s athletics is an important government interest, the policy in place is not the 

least restrictive means of achieving this goal. Therefore, the Respondent’s policy would not pass 

strict scrutiny review.  

B. COURTS HAVE FOUND THAT PROTECTING TRANSGENDER STUDENTS 
OUTWEIGHS ANY PRIVACY CONCERNS CISGENDER STUDENTS HAVE 
 
In Doe by and through Doe v. Boyertown Area School District, cisgender high school 

students brought an action against their school under their constitutional rights of bodily privacy, 

as well as Title IX and state tort law for letting transgender students have access to bathrooms 

and lockers rooms that were consistent with their gender identity. Doe by and through Doe v. 
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Boyertown Area School District, 897 F.3d 518, 529 (C.A.3 (Pa.), 2018). Rightfully so, the court 

held that the cisgender students did not have a valid claim and did not merit any relief. Id. The 

court found that protecting transgender students outweighed any privacy concerns the cisgenders 

students had. Id. Additionally, the policy implemented by the school benefitted all students by 

promoting inclusivity, acceptance and tolerance among all groups. Id. at 529. This case reaffirms 

the importance of needing to prioritize the well-being of transgender students and disproving 

false narratives of privacy concerns from cisgender students. Further, transgender students have a 

stronger claim on privacy concerns than cisgender students. Specifically, Taylor has a stronger 

claim for privacy concerns than Miller since she was bullied by her male teammates in the swim 

team. (R. at 17). Taylor recounted being teased and made fun of the first two years on the men’s 

swim team. (R. at 17). Consequently, she is worried that the mean remarks will only get worse as 

she continues to transition into her gender identity. (R. at 17). 

C.  SEGREGATION WITHIN INTERSCHOLASTIC SPORTS, SUCH AS THAT 
ESTABLISHED BY RESPONDENT’S POLICY, WORSENS TRANSGENDER 
ADOLESCENT’S WELL-BEING AND DEVELOPMENTAL OUTCOMES 
  

            Transgender students who are not allowed to participate in interscholastic sports that 

align with their true gender identity experience negative impacts on their mental and physical 

health. The Supreme Court has generally found that the state has broad power to preserve the 

physical, mental and moral well-being of its youth. Planned Parenthood of Cent. Mo. v. 

Danforth, 428 U.S. 52, 72-74 (1976). Moreover, transgender youth should be protected under 

that category. In April 2019, there was a study that indicated that 54% of transgender and non-

binary youth seriously considered suicide. Christin Flynn Lal, Inclusion Is Necessary to Protect 

the Health and Safety of Transgender Student-Athletes: Are Recent Legal Challenges Enough to 

Move the Goalposts? 16 J. Health & Biomedical L. 231, 245 (2020). Further, 29% of transgender 
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and non-binary youth attempted suicide. Id. The statistics of suicidal thoughts increased to 57% 

when transgender youth were subjected to conversion therapy. Id. Additionally, research has 

shown that the stigma and discrimination transgender youth experience can cause severe post-

traumatic stress disorder, depression, anxiety, suicidal thoughts and hypertension. Id. 

Conversely, transgender students who participate in a sport according to their gender 

identity, experience very positive impacts on both their physical and mental health. Physically, 

transgender students benefit from building healthy bones, muscle, and reducing the potential of 

being diagnosed with a chronic disease. Mentally, transgender students feel a sense of belonging 

and social integration among their peers. Denying a student access to participate in a sport they 

love will only be a detriment to their physical and mental well-being. Taylor has always 

struggled with her identity. (R. at 4). She was born as a biological male, but never felt that being 

a male was her true identity. (R. at 4). As a result, Taylor suffered from extreme anxiety, sorrow 

and pain. (R. at 4). After seeing multiple therapists and receiving many evaluations she was 

diagnosed with gender dysphoria. (R. at 4). To treat gender dysphoria, Taylor needs to live her 

life in a manner that reflects her gender identity. (R. at 4). However, she is not able to live her 

life the way she wants to because she is not allowed to do what she loves the most, which is 

swimming. When Taylor first informed the school principle of her gender identity, she told him 

that throughout her life she was always known for two things: being a girl and being a swimmer. 

(R. at 4). For Taylor not to have access to swim in women’s swim team is an abridgement to her 

right to identify in a way that reflects her identity as transgender woman.  
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III.  THE RESPONDENT’S DISCRIMINATORY POLICY IS A VIOLATION 
UNDER TITLE IX  

 
Over the last few years, courts have used Title IX as a basis to extend protections to 

transgender student athletes. Title IX states, “no person shall, on the basis of sex, be excluded 

from participation in … any education program or activity receiving federal financial 

assistance…” 20 U.S.C.A. § 1681. The act was passed by Congress in 1972 to create more 

opportunities for women in educational programs. Id. The Act initially received pushback from 

the National Collegiate Athletics Association (“NCAA”) who had concerns that making space 

for women would decrease the revenue generated from men in sports. Christin Flynn 

Lal, Inclusion Is Necessary to Protect the Health and Safety of Transgender Student-Athletes: 

Are Recent Legal Challenges Enough to Move the Goalposts?. 16 J. Health & Biomedical L. 231 

(2020). The Act helped create sex-segregated sports and is widely used and supported by 

associations. Id. To obtain relief under the Act, a plaintiff may state a claim if they experienced 

improper discrimination on the basis of their sex and suffered some type of harm.  20 U.S.C.A. § 

1681(a). Recently, Title IX cases have provided protections to transgender people primarily 

around harassment. 16 J. Health & Biomedical L. 231 (2020). Additionally, cases settled by the 

Department of Education have clarified that harassment can include “failure to conform to 

gender stereotypes.” Id.   

In contrast, there is confusion among the executive branch on who is protected under this 

Act. In 2016, the Obama’s administration issued the “Dear Colleague Letter” to schools 

informing them that Title IX includes discrimination based on gender identity. U.S. Dep’t of 

Education & U.S. Dep’t of Justice, “Dear Colleague” Letter:  Transgender Students (May 13, 

2016). The letter further discussed how transgender students should be integrated in sports. “A 

school may not … adopt or adhere to requirements that rely on overly broad generalizations or 
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stereotypes about the differences between transgender students and other students of the same 

sex”. Id. Then in 2017, the Trump administration came out with a letter of their own rescinding 

Obama’s letter. U.S. Dep’t of Education & U.S. Dep’t of Justice, “Dear Colleague” Letter (Feb. 

22, 2017). Although, the executive branch has experienced divisiveness in this issue, current case 

law shows a more progressive approach in protecting transgender student rights in schools.  

A.   COURTS GENERALLY USE TITLE VII AS A GUIDE WHEN 
REVIEWING TRANSGENDER VIOLATIONS UNDER TITLE IX; 
SPECIFICALLY, COURTS APPLY THE BROAD INTERPRETATION OF 
THE PROTECTED GROUND: “SEX” 

  
Transgender right protections under Title IX have been evolving overtime and have relied 

on the support of Title VII to extend those protections. Even before the courts started using Title 

VII for guidance, transgender rights began to be protected under Title IX. Miles v. New York 

Univ., 979 F. Supp. 248 (S.D.N.Y. 1997). In Miles v. New York University, the court held that a 

transwoman could seek protection under Title IX for sexual harassment. Id. Further, the court 

pointed out that “…Title IX, does not prohibit expressing disapproval of conduct involved in the 

transformation from one gender to another.” Id. at 249. Courts look to Title VII for guidance 

since Title VII protects employers from sex-based employment discrimination. 42 U.S.C.A. § 

2000e-2. In the landmark Supreme Court case Price Waterhouse v. Hopkins, a woman was 

denied a promotion because she needed to act more feminine. Price Waterhouse v. Hopkins, 490 

U.S. 228 (1989). The court found held that sex-stereotyping is a form of sex-based 

discrimination. Presently, the Price Waterhouse case is used broadly to protect transgender rights 

against gender-stereotyping. Six years after Price Waterhouse, a student in Murray v. New York 

University College of Dentistry brought a sexual harassment case under Title IX against the 

University and the courts used Title VII for guidance. Murray v. New York Univ. Coll. of 

Dentistry, 57 F.3d 243, 248 (2d Cir. 1995). They stated, “In reviewing claims of discrimination 
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brought under Title IX by employees, whether for sexual harassment or retaliation, courts have 

generally adopted the same legal standards that are applied to such claims under Title VII.” Id. at 

248. Additionally, in Glenn v. Grumby the Eleventh circuit further confirmed that, 

“discrimination against a transgender individual because of gender-nonconformity is sex 

discrimination, whether it's described as being on the basis of sex or gender.” Glenn v. Brumby, 

663 F.3d 1312, 1317 (11th Cir. 2011).  

Moreover, to prohibit transgender student athletes from participating on a sport’s team 

aligned with their gender identity is sex discrimination. School athletic policies that enforce this 

idea are gender-stereotyping by limiting students to play for a team where they do not feel they 

belong to. Taylor feels like she is female even though she doesn’t fit the stereotype of what a 

female should look like. She should not be limited to only swim on the men's team if she does 

not identify as male. All Taylor has known her whole life is how to be a female and how to 

swim. (R. at 4). It took her many years to be comfortable with her gender identity and now her 

school policy is having her backtrack to fit a certain gender norm. That is unjust and is a 

violation under Title IX. Similar to the precedential Title IX cases, the court should be guided by 

Title VII’s broad interpretation of “sex” or “gender identity”.  

B.    THE TITLE IX ACT EXTENDS PROTECTIONS TO TRANSGENDER 
STUDENTS IN SCHOOLS 
 

            We are living in a generation where people are becoming more comfortable with 

identifying in their true authentic gender identity and not conforming to antiquated social norms 

of identifying in the gender you were born in. As times have changed, the laws should change as 

well to reflect the new norms and protect vulnerable groups such as transgender people. 

Specifically, we need to be protecting our transgender youth who are transitioning into their 
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gender identity but encounter discrimination in schools because of their identity. Fortunately, the 

recent Title IX cases have been providing protections to transgender students in schools.   

For instance, in Whitaker, a transgender student filed an action against a restrictive high 

school bathroom policy that restricted transgender students from using the bathroom in 

accordance with their gender identity and not their biological sex. Whitaker By Whitaker v. 

Kenosha Unified Sch. Dist. No. 1 Bd. of Educ., 858 F.3d 1034, 1049–50 (7th Cir. 2017). To limit 

having to go to the restroom, the transgender student avoided drinking water and began 

experiencing negative psychological and physical effects. Id. He suffered from dizziness, stress, 

migraines, depression, anxiety and suicidal thoughts. Id. The court found in favor of Whitaker 

and held that “A policy that requires an individual to use a bathroom that does not conform with 

his or her gender identity punishes that individual for his or her gender non-conformance, which 

in turn violates Title IX. The … policy also subjects …a transgender student, to different rules, 

sanctions, and treatment than non-transgender students, in violation of Title IX.” Id.  

Similarly, in Adams, a transgender student was restricted from using the bathroom in 

accordance with his gender identity as well. Adams by & through Kasper v. Sch. Bd. of St. Johns 

Cty., Fla., Supp. 3d 1293, 1325 (M.D. Fla. 2018), (11th Cir. 2020). Although this case was in a 

different jurisdiction from the Whitaker case, the court found in favor of the transgender student 

and relied substantially on that case as well as the court decisions in Grimm, Boyertown and 

Price Waterhouse. Id. The court concluded that the meaning of “sex” in Title IX should include 

“gender identity” for purposes of its application to transgender students. Id. at 1325. 

In Gavin Grimm v. Gloucester County School Board, the case went up to the Supreme 

Court but was remanded to the Fourth Circuit after the Trump administration issued the Dear 

Colleague letter. Trump Administration Civil and Human Rights Rollbacks, THE LEADERSHIP 
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CONFERENCE ON CIV. & HUM. RTS.; see also Grimm v. Gloucester Cty. Sch. Bd., No. 19-

1952, (4th Cir. Aug. 26, 2020), as amended (Aug. 28, 2020).  Although, the case was remanded, 

the court stayed consistent with the previous precedential cases and found in favor of the 

transgender student. Grimm v. Gloucester Cty. Sch. Bd., No. 19-1952, (4th Cir. Aug. 26, 2020), 

as amended (Aug. 28, 2020). Similar to Taylor, Gavin is a transgender student who was 

diagnosed with gender dysphoria. Id. The school he attended had a policy restricting him from 

using the bathroom conforming with his gender identity and not his biological sex. Id. The 

restriction negatively impacted his well-being where Gavin suffered from severe mental distress 

and had to be hospitalized after having suicidal thoughts. Id. The court concluded that the school 

had discriminated against Gavin on the basis of gender identity and was in violation of Title IX. 

Id. These cases all show a pattern that transgender students are protected under Title IX and 

more importantly show that transgender students should have access to the same facilities and 

opportunities provided to cisgender students.  

C. THE FEAR OF TRANSGENDER ATHLETES TAKING OVER 
INTERSCHOLASTIC SPORTS IS UNFOUNDED AND EVIDENCE HAS 
SHOWN THAT TRANSGENDER ATHLETES HAVE INCURRED MORE 
LOSSES THAN WINS IN SPORTS 
  

The fear of transgender student athletes taking over interscholastic sports is unfounded. 

Instead, opponents are using the argument of transgender student athletes having more 

advantages in sports to disguise their transphobia. Transgender students who participate in the 

interscholastic sports are not professionals, they are only children who wish to live their school 

life and participate in activities similar to a cisgender student. Christin Flynn Lal, Inclusion Is 

Necessary to Protect the Health and Safety of Transgender Student-Athletes: Are Recent Legal 

Challenges Enough to Move the Goalposts? 16 J. Health & Biomedical L. 231, 262 (2020). 

“Identifying as transgender is not done to gain any cultural reward or personal athletic 
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advantage. Rather, trans[sexual] individuals are seeking personal harmony between body and 

mind.” Cathryn B. Lucas-Carr & Vikki Krane, What is the T in LGBT? Supporting Transgender 

Athletes Through Sport Psychology, Vol. 25, 532, 533 THE SPORT PSYCHOLOGIST (2011). 

Taylor is merely requesting to be able to play the sport she loves. By not giving access to 

participate on the high school’s women swim team the policy prevents her from achieving 

personal harmony between body and mind. Id. Instead, the policy restriction can have negative 

effects on her physical and mental health because she was recently diagnosed with gender 

dysphoria. (R. at 4). So, if Taylor is not getting to swim, then she is not living life in the way she 

wants to and as a result, she is not getting to treat her gender dysphoria.  

 The opponents of transgender athletes have used the media to create animosity against 

transgender athletes in sports. Parker Malloy, Caster Semenya, and the myth of the uneven 

playing field, COLUMBIA JOURNALISM REV. (May 8, 2019). Further, the media outlets that 

criticize transgender athletes only focus on the moments when transgender athletes have major 

accomplishments but don’t report on the losses that transgender athletes experience. Id. For 

instance, Renee Richards, a transgender tennis player competed in the U.S. Open and never made 

it past the third round in her five U.S. open appearances. Id. Similarly, Rachel Mckinnon, a 

transgender cyclist who won the master’s track world championships on October 2018, became a 

victim of hostile reporting including mean remarks from Jennifer Wagner who placed third in 

that competition. Id. Mckinnon noted that Wagner had beaten her eleven out of the thirteen times 

they went against each other. Id. Mickinnon stated on her twitter, “This is what the double-bind 

for trans women athletes looks like: when we win, it’s because we’re transgender and it’s unfair; 

when we lose, no one notices (and it’s because we’re just not that good anyway). Even when it’s 

the SAME racer. That’s what transphobia looks like.” @LegalRebels, Twitter (Mar. 24, 2014, 
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10:36), URL here.https://twitter.com/SportIsARight/status/1052161679310630912?s=20.  

Opponents continue to use the argument that transgender athletes have an unfair advantage, but 

evidence shows that there are only a few transgender athletes who have even succeeded in sports. 

Caster Semenya, and the myth of the uneven playing field, COLUMBIA JOURNALISM REV. 

(May 8, 2019). Moreover, opponents don’t look at the whole picture. Instead, they choose to 

only hand pick rare cases to support their meritless claims. CeCe Telfer, a transgender woman, 

and NCAA Division II track and field athlete was also victim of horrible headlines such as 

“Transgender athletes continue to destroy women’s sports.” Id. At national championships, CeCe 

finished in sixth place in the 60-meter hurdles and in her other track event, she finished in twelfth 

place, failing to qualify for finals. Id. However, none of the media outlets that initially criticized 

her reported anything about those two track events. Opponents should do a better job at reporting 

both the wins and losses of each transgender athlete and not create unnecessary animosity 

towards a vulnerable group. Transgender athletes are like any other person who enjoys and is 

passionate about their sport. They should be treated as such and not dehumanized and denied 

access to participate in the sport they love the most.  

Despite the fact that there are many opponents who discriminate against transgender 

people, there are even more supporters of transgender rights who are showing up to support on a 

national and local level. Currently, twenty-two states have a public accommodation law which 

prohibit discrimination on the basis of gender identity. State Public Accommodation Laws, 

NAT'L CONF. OF STATE LEGIS. (Apr. 4, 2019); See also Christin Flynn Lal, Inclusion Is 

Necessary to Protect the Health and Safety of Transgender Student-Athletes: Are Recent Legal 

Challenges Enough to Move the Goalposts? 16 J. Health & Biomedical L. 231, 262 (2020).  In 

Obergefell, same-sex couples were in danger of having their same-sex rights deprived when they 
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crossed state lines. 16 J. Health & Biomedical L. 231, 262 (2020). Similarly, transgender student 

athletes are at risk of being denied playing their sport if they cross certain state lines. Id. Which 

is why we are here today addressing our concerns about the deprivation of our client’s 

transgender rights because this issue is larger than just one person trying to play a sport. It is 

about many transgender students and athletes who have been discriminated against for many 

years because of their gender identity.  

There are currently three ongoing cases involving gay and transgender rights under Title 

VII.  R.G. & G.R. Harris Funeral Homes, Inc. v. EEOC. On October 8, 2019, oral arguments 

were held before the Supreme Court. David Cole from the American Civil Liberties Union 

argued on behalf of Aimee Stephens, who was a Michigan funeral director but was fired for 

being a transgender woman. Amy Howe, Argument analysis: Justices divided on federal 

protections for LGBT employees (UPDATED), SCOTUSblog (Oct. 8, 2019, 2:14 PM). Cole 

argued that if Ms. Stevens would have been “assigned a female sex at birth,...she would not have 

been fired for wanting to come to work dressed as a woman. Id. But instead she was assigned a 

male sex,... and so she was fired because she failed to conform to the sex stereotypes of her 

employer.” Id. The justices then transitioned to discuss how this would affect transgender 

athletes as well, but no decisions were made. Id.  Justice Sotomayor posed the question, “at what 

point does a court continue to permit invidious discrimination against groups that, where we 

have a difference of opinion, we believe the language of the statute is clear.  I think Justice 

Breyer was right that Title VII, the Civil Rights Act, all of our acts were born from the desire to 

ensure that we treated people equally and not on the basis of invidious reasons.” Transcript of 

Oral Argument at 13-16, R.G. & G.R. Harris Funeral Homes, Inc. v. EEOC, et al. 139 S. Ct. 

1599 (2019) (No.18-107). Justice Sotomayor poses a very important question addressing the 
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invidious discrimination against transgender people. The Title VII act among many other Acts 

was meant to prohibit discrimination for “invidious reasons”. Now is the time where the 

Supreme Court needs to apply the purpose behind Title VII and Title IX to protect transgender 

women and men to be able to live life in their gender identity and have access to the same 

opportunities that a cisgender person has.   

CONCLUSION 
 

For the foregoing reasons, we respectfully request that this court reverse the ruling of the 

appellate court and reinstate the ruling of the district court. 
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APPENDIX A – Amendment IV, United States Constitution 

All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are 
citizens of the United States and of the State wherein they reside. No State shall make or enforce 
any law which shall abridge the privileges or immunities of citizens of the United States; nor 
shall any State deprive any person of life, liberty, or property, without due process of law; nor 
deny to any person within its jurisdiction the equal protection of the laws.   
 
U.S. Const. amend. XIV § 1 

 

 
 
 
 
 
 

 


