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QUESTIONS PRESENTED 

I. Whether a state high school athletic association’s policy, which prohibits transgender 

students from competing on female athletic teams, violates the Equal Protection 

Clause; and 

II. Whether a state high school athletic association’s policy, which prohibits transgender 

students from competing on female athletic teams, violates the Due Process Clause. 
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BRIEF FOR THE PETITIONER 

___________ 

TO THE HONORABLE SUPREME COURT OF THE UNITED STATES: 

Petitioner, Taylor Powell, petitioner in Docket No. 20-1254 before the United States Court 

of Appeals for the Fourteenth Circuit, respectfully submits this brief on the merits in support of its 

request that this Court reverse the judgment of the United States Court of Appeals for the 

Fourteenth Circuit. 

OPINIONS BELOW 

The opinion of the United States Court of Appeals for the Fourteenth Circuit appears in 

the record on pages 2-23. The order granting certiorari by this Court appears on page 19 of the 

record. 

CONSTITUTIONAL PROVISIONS INVOLVED 

The Fourteenth Amendment to the United States Constitution provides, in pertinent part: 

“[n]o State shall deprive any person of life, liberty, or property, without due process of law; nor 

deny to any person within its jurisdiction equal protection of the laws.” U.S. Const. amend XIV, § 

1. 

The Fifth Amendment to the United States Constitution, in pertinent part, provides “[n]o 

person shall be . . . deprived of life, liberty, or property, without due process of law[.]” U.S. Const. 

amend. V. 

STATEMENT OF THE CASE 

Procedural History  

Petitioner (hereinafter “Taylor”) filed suit against the North Greene High School Athletic 

Association (hereinafter “Respondent”) seeking declaratory and injunctive relief to prevent 
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Respondent’s policy categorically banning transgender female athletes from participating on teams 

aligned with their gender identity as opposed to their designated birth sex. (R. at 2-3.) The 

complaint alleged Respondent’s policy violates the Equal Protection and Due Process Clauses of 

the Fourteenth Amendment to the United States Constitution. (R. at 6.) The District Court properly 

granted Taylor’s motion for summary judgment and entered a permanent injunction against 

enforcement of the policy, as it was unconstitutional. (R. at 6.) Thereafter, Respondent appealed 

the district court’s decision to the United States Court of Appeals for the Fourteenth Circuit. (R. at 

6.) The Court of Appeals reversed the district court’s ruling, concluding summary judgement 

should have been entered on behalf of Respondent on both the Equal Protection and Due Process 

claims. (R. at. 6.) The Supreme Court subsequently granted Petitioner’s writ of certiorari to the 

United States Court of Appeals for the Fourteenth Circuit. (R. at 19.) 

Factual Background 

When Taylor was born, the hospital designated her as male; however, from an early age, 

Taylor knew she was a girl. (R. at 4.) This incompatibility – between Taylor’s biological gender 

and her true gender – caused Taylor to suffer debilitating stress, worsening once she began puberty. 

(R. at 4.) Eventually, after countless therapy sessions and medical evaluations, Taylor was 

diagnosed with gender dysphoria.  (R. at 4.) With the help of medical professionals, Taylor finally 

embraced her true gender and began to identify as a transgender girl. (R. at 4.) 

Gender identity is the medical phrase for a person’s “deeply felt, inherent sense” of 

belonging to a particular gender1. While most individuals have a gender identity that matches their 

designated birth sex, individuals who are transgender have a gender identity that differs from their 

                                                
1 Grimm v. Gloucester Cty. Sch. Bd., 2020 U.S. App. LEXIS 27234, *8 (4th Cir. Va. August 26, 2020); Am. 
Psychol. Ass'n, Guidelines for Psychological Practice with Transgender and Gender Nonconforming People, 70 
Am. Psychologist 832 (2015). 
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biological sex. Id. Thus, transgender individuals “consistently, persistently, and insistently” do not 

identify with the sex assigned to them at birth. Id. at *9. Transgender individuals constitute a small 

minority, with only 0.6% of individuals identifying as transgender and only approximately 0.7% 

adolescents identifying as transgender in the United States. Id. at. *9, *14. 

Like Taylor, a vast number of transgender individuals are diagnosed with gender 

dysphoria, “a condition that is characterized by debilitating distress and anxiety resulting from the 

incongruence between an individual's gender identity and birth-assigned sex.” Id. at *10. The 

effects of gender dysphoria are further exasperated for transgender adolescents during puberty as 

the diagnosis begins to manifest, leading to deteriorating mental health. Id. at *12. This correlates 

with statistics showing that transgender individuals are three times more likely to suffer from 

mental health disorders and “nearly nine times more likely to attempt suicide than the general 

population.”2 Thus, if not properly treated, gender dysphoria can cause suicide, severe depression, 

and even self-mutilation. Id. There is a strong medical consensus showing any attempts to force 

transgender individuals to conform to their biological sex, as opposed to their gender identity, 

worsens the condition resulting in “shame and psychological pain.” Id. Moreover, the 

discrimination and intolerance transgender individuals face only intensifies the negative health 

effects. Id.  

It is therefore paramount Taylor is permitted to follow the instructions of her medical 

providers to assure her gender dysphoria is properly managed, as her life depends on it. (R. at 4.) 

The World Professional Association for Transgender Health (WPATH) recommends appropriate 

treatment for individuals with gender dysphoria, in part, includes permitting transgender 

individuals to live in accordance with their gender identity. Id. at *13. As such, Taylor informed 

                                                
2 Id. at *9-10.; see Sandy E. James et al., Nat'l Ctr. for Transgender Equal., The Report of the 2015 U.S. Transgender 
Survey 114 (Dec. 2016). 
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her school she was currently transitioning; requested she be considered a female student; and 

requested permission to participate on the female swim team—her passion. (R. at 4.) During this 

discussion, Taylor relayed two important things to her principal: “I am a girl, and I was born to 

swim.” (R. at 4.) She also provided the principal with documentation from the National 

Association for Transgender Athletes highlighting the importance of transgender students acting 

in accordance with their gender identity, which includes participating in interscholastic sports in 

accordance with one’s gender identity. (R. at 4.) Compelled by the scientific and medical 

consensus on the issue, as well as Taylor’s sincerely moving appeal, the principal announced a 

new school policy permitting transgender students to participate on athletic teams consistent with 

their gender identity.” (R. at 4.) This thrilled Taylor, allowing her to begin living her “happiest 

moments” as a female. (R. at 4.)  

Unfortunately, Taylor’s happiness was short lived. After participating on the female swim 

team for only one season, parents of Taylor’s teammates and coaches from other high schools in 

the district complained to Respondent, as they were threatened by Taylor’s athletic successes. (R. 

at 5.) Due to the complaints, Respondent held a sudden meeting, resulting in an overhaul of the 

inclusive policy Taylor’s principal had put into place. Respondent based this decision out of “fear[] 

that allowing transgender females, such as Taylor, to compete against them undermined the 

progress made with opportunities to female athletes”; however, the record indicates only two 

transgendered student athletes – Taylor and one other transgender student athlete – are  known to 

have competed in the state. (R. at 5, 14.) Respondent alleged the purpose of the newly implemented 

policy is to “protect women from the competitive advantage of men and to preserve athletic 

opportunities for women.” (R. at 5.) However, studies indicate female participation on high school 

swim teams has increased exponentially over the last ten years, with more females than males 
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participating on high school swim teams.3 Moreover, the policy did not ban women or transgender 

men from participating on a male athletics team. (R. at 5.) This further demonstrates the true intent 

and purpose behind the policy: to alienate and discriminate against transgendered female athletes. 

When Taylor returned to school she was abruptly informed that she could no longer try out 

or compete on the swim team for her upcoming senior year. (R. at 6.) Additionally, she was not 

afforded the opportunity to appeal the decision.  Respondent alleges Taylor can still participate on 

male athletic teams; however, this does not align with the medical consensus regarding treatment 

for gender dysphoria, as said consensus demonstrates transgender students have worse mental 

health outcomes when they cannot socially transition. Id. at *15-16; (R. at 12.)  

Taylor, a high school athlete with dreams of pursuing swimming at the collegiate level, 

had her identity and future ripped away from her without even the opportunity to be heard with 

Respondent’s implementation of this discriminatory and unconstitutional policy. Left with no 

choice, Taylor filed the instant action, alleging Respondent violated the Fourteenth Amendment – 

specifically, violating both the Equal Protection and Due Process Clauses. Respondent’s policy 

not only discriminates on the basis on gender, but also on the basis of Taylor’s transgender status. 

Taylor, as a female and as a transgender person, is twice over a member of at least a quasi-suspect 

class, necessitating heightened scrutiny review. Further, with the violation of Taylor’s privacy and 

property interests, the policy fails to survive strict scrutiny, and the facts demonstrate Taylor was 

not afforded the process due. 

 

 

 

                                                
3 “2018-19 High School Athletics Participation Survey,” Nat'l Fed'n of State High Sch. Ass'ns, 50, 54 (2019), 
available at https://www.nfhs.org/sports-resource-content/high-school-participation-survey-archive/. 
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STANDARD OF REVIEW 

Legal issues are reviewed de novo, “while factual findings are reviewed for clear error.” 

Whitaker v. Kenosha Unified Sch. Dist. No. 1 Bd. of Educ., 858 F.3d 1034 (7th Cir. 2017) (citing 

Jones v. Markiewicz-Qualkinbush, 842 F.3d 1053, 1057 (7th Cir. 2016); Fed. Trade Comm’n v. 

Advocate Health Care Network, 841 F.3d 460, 467 (7th Cir. 2016)). 

Summary judgment is reviewed de novo and is “appropriate only if ‘there is no genuine 

dispute as to any material fact and the movant is entitled to judgment as a matter of law.’” Windsor 

v. United States, 699 F.3d 169 (2d Cir. 2012) (quoting Fed. R. Civ. P. 56(a)). The Court views the 

evidence in light most favorable to the nonmoving party. St. Charles Food Inc., v. America’s 

Favorite Chicken Co., 198 F.3d 815, 819 (11th Cir. 1999). 

SUMMARY OF ARGUMENT 

With this case, this Honorable Court is presented an idea opportunity to apply centuries of 

precedent, involving the protection the equal rights and fundamental rights of its citizens, to the 

arena of gender identity.  This Court, in beginning with Reed v. Reed, 404 U.S. 71 (1971), has laid 

the foundation within its jurisprudence, demonstrating policies that discriminate upon the basis of 

gender and policies which violate the fundamental rights of privacy and property are impermissible 

under the conscience of the United States and the American people. 

Here, the inequitable treatment the transgender community has been incessantly subjected 

to for decades is highlighted by Respondent’s unconstitutionally discriminatory policy.  This Court 

has the opportunity to reverse the inhumane treatment suffered by both the female and the 

transgender communities.  Respondent’s Policy categorically excludes Taylor and transgender 

females from participating on an athletic team aligning with their gender identity; therefore, a 

heightened scrutiny analysis is required for two reasons. First, transgender individuals should be 
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recognized as, at a minimum, members of a quasi-suspect class, transgender individuals itself bears 

all the hallmarks of a suspect classification requiring strict scrutiny. Second, discrimination against 

transgender individuals is sex-based discrimination. Moreover, the majority of federal authority 

has recognized that discrimination based on one’s transgender status inherently relies upon sex 

stereotypes. Thus, Respondent’s policy fails heightened scrutiny. First, it does not serve an 

important government interest. Second, it fails because its discriminatory means are not 

substantially related to an important governmental interest of protecting women; in actuality, the 

policy is “marked by misconception and prejudice” against Taylor.  

Furthermore, Respondent’s Policy deprives Taylor of her liberty interests and property 

rights under the Due Process Clause and is, therefore, subject to strict scrutiny. Respondent’s 

policy fails strict scrutiny because it is not narrowly tailored to any compelling government 

objective. Additionally, not only does Respondent’s policy fail a strict scrutiny analysis, but 

Respondent deprived Taylor of both liberty and property without affording her adequate procedure 

before doing so.   

Thus, this Court should reverse the finding of the appellate court and uphold the ruling of 

the district court, in finding that the Policy violates Taylor’s rights under the Equal Protection and 

Due Process Clauses of the Fourteenth Amendment because Respondent’s policy robs Taylor of 

her identity and violates both the Equal Protection Clause and the Due Process Clause of the 

Fourteenth Amendment as a result. 

ARGUMENT 

I. Respondent’s discriminatory policy violates Petitioner’s equal protection rights. 
 
Respondent’s inequitable policy rests on irrational prejudice against transgender persons, 

violating the very core of the Equal Protection Clause. In order to demonstrate the 
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unconstitutionality of Respondent’s policy we will first examine the constructs of the Equal 

Protection Clause, which will unveil that this policy violates the very nature and purpose behind 

the existence of the Equal Protection Clause. We will then demonstrate that the applicable level of 

review in this case is heightened scrutiny both because of Taylor’s transgender status and her status 

as a woman. Thirdly, we will demonstrate that Respondent’s policy is not substantially related to 

its proffered justification, thereby failing heightened scrutiny. Finally, we will demonstrate that 

Respondent’s sweeping policy is so disconnected from the asserted goal of preserving athletic 

opportunities for women that the policy fails even rational basis review.  

A. The policy violates the very foundation of the equal protection clause.  
 

The Equal Protection Clause of the Fourteenth Amendment prohibits the government from 

denying individuals “the equal protection of the laws." U.S. Const. amend XIV, § 1. This provision 

"is essentially a direction that all persons similarly situated should be treated alike." City of 

Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 439 (1985) (quoting United States Dep't of 

Agriculture v. Moreno, 413 U.S. 528, 534 (1973). Conversely, the Equal Protection Clause 

proscribes all classifications that are “arbitrary or irrational” and those that reflect “a bare . . . 

desire to harm a politically unpopular group,” because the Constitution "neither knows nor 

tolerates classes among citizens." Id. at 446-47; Plessy v. Ferguson, 163 U.S. 537, 559 (1896) 

(Harlan, J., dissenting). The Supreme Court has professed that in evaluating the Equal Protection 

Clause, “new insights and societal understandings can reveal unjustified inequality” that once 

passed undetected. Obergefell v. Hodges, 576 U.S. 644, 673 (2015).   

In evaluating whether a policy infringes upon the Equal Protection Clause, this Court 

frames its analysis under one of three corresponding levels of judicial scrutiny: strict scrutiny, 

intermediate scrutiny, or rational basis review. Cleburne, 473 U.S. at 439-40.  
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Rational Basis  

When examining policies promulgated by state action, such policies, as a default, are 

analyzed under a rational basis evaluation. However, this Court has made it clear that, while 

rational basis may be the starting point, it is not a green light for a state actor to disregard the rights 

of its citizens. Specifically, the classification made within such a policy must “bear a rational 

relationship to an independent and legitimate legislative end,” to “ensure that classifications are 

not drawn for the purpose of disadvantaging the group burdened by the law.” Romer v. Evans, 517 

U.S. 620, 632-33 (1996). More importantly, governmental policies may not “rest on an irrational 

prejudice.” Cleburne, 473 U.S. at 450.  In Department of Agriculture v. Moreno, this Court held 

that a law restricting access to food stamps violated the equal protection clause because “the 

purpose of the law was to discriminate against hippies.”  Lawrence v. Texas, 539 U.S. 558, 579 

(2003) (quoting Moreno, 413 U.S. at 534). As in Moreno, here, the clear purpose behind 

Respondent’s policy was to discriminate and express moral disapproval of transgender athletes. 

Through this Court’s jurisprudence, such a discriminatory policy as Respondent’s in this case 

should be analyzed under the confines of heightened scrutiny and is therefore discussed in detail 

below.  

Heightened Scrutiny 

Heightened scrutiny, also known as intermediate scrutiny, is afforded to individuals 

belonging to a suspect or quasi-suspect class. Cleburne, 473 U.S. at 440-41. Individuals belonging 

to at least a quasi-suspect class are those who consist of a “discrete and insular minority,” which 

this Court defines as individuals who have been historically discriminated against, lack political 

power, and have immutable characteristics, “determined solely by the accident of birth.” Bowen v. 

Gillard, 483 U.S. 587, 602 (1987). When a policy involves sex-based classification, said policy 
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involves a quasi-suspect class, and a heightened scrutiny analysis is triggered. Cleburne, 473 U.S. 

at 440-41. Classifications must be “substantially related to a sufficiently important government 

interest" or the classification will fail. Cleburne, 473 U.S. at 441. Moreover, the state’s proffered 

justification for the discriminatory policy must be “exceedingly persuasive.” United States v. 

Virginia, 518 U.S. 515, 533 (1996).  

Unlike under rational basis review, when applying a heightened scrutiny analysis, there is 

no longer a presumption in favor of the constitutionality of the policy. SmithKline Beecham Corp. 

v. Abbott Laboratories, 740 F.3d 471, 483 (9th Cir. 2014). Rather, heightened scrutiny review 

necessitates that the court examine the policy’s “actual purposes and carefully consider the 

resulting inequality to ensure that our most fundamental institutions neither send nor reinforce 

messages of stigma or second-class status.” SmithKline, 740 F.3d at 483. Here, Respondent’s 

policy should be analyzed under the confines of heightened scrutiny.  

B. Respondent’s policy triggers a heightened scrutiny analysis because Taylor 
belongs to a quasi-suspect class. 
 

Respondent’s Policy categorically excludes Taylor and transgender females from 

participating on an athletic team aligning with their gender identity. Therefore, a heightened 

scrutiny analysis is applicable for two reasons. First, transgender individuals should be recognized 

as, at a minimum, members of a quasi-suspect class, thereby requiring a heightened scrutiny 

analysis. Second, discrimination against transgender individuals is sex-based discrimination, 

which this Court has held automatically triggers a heightened scrutiny analysis.  

1. The policy is properly analyzed under heightened scrutiny because Taylor, being 
transgender, belongs to a group constituting a “discrete and insular minority,” 
triggering quasi-suspect classification. 
 

It would be challenging to find a group of individuals more vulnerable than the transgender 

community, who face persecution, intolerance, and discrimination in all facets of their lives on a 



 11 

daily basis. See Adkins v. City of New York, 143 F. Supp. 3d 134, 140 (S.D.N.Y. 2015). This is 

especially true for transgender adolescents, such as Petitioner, who are persistently marginalized 

and isolated from their peers. Truly, it is imperative this Court officially recognize the transgender 

community for its discrete and insular minority status, so persons within said group are afforded 

the desperately needed heightened protections connected with a quasi-suspect class. 

This Court’s precedent establishes the criteria considered when determining whether a 

group of individuals constitutes membership as a quasi-suspect class and, in turn, whether such a 

classification  warrants heightened scrutiny. Bowen v. Gillard, 483 U.S. 587, 602 (1987). To 

determine whether one belongs to such a quasi-suspect class, thereby triggering heightened 

scrutiny, the Court assesses: (1) whether the class has been historically "subjected to 

discrimination,” Lyng v. Castillo, 477 U.S. 635, 638 (1986); (2) whether the class has a 

“defining characteristic that frequently bears no relation to ability to perform or contribute to 

society,” Cleburne, 473 U.S. at 440-41; (3) whether the class exhibits “obvious, immutable, or 

distinguishing characteristics that define them as a discrete group,” Lyng, 477 U.S. at 638; and 

(4) whether the class is “a minority or politically powerless.” Bowen, 483 U.S. at 602.  

Here, each of these factors highlights the magnitude of the discrimination to which the 

transgender community has been subjected. These factors unequivocally weigh in favor of finding 

Petitioner’s transgendered status as one belonging to a quasi-suspect class and, as such, triggering 

heightened scrutiny. 

First, transgender individuals are continuously subjected to discrimination in receiving 

access to education, healthcare, employment, and suitable housing. Grimm v. Gloucester Cty. Sch. 

Bd., No. 19-1952, 2020 U.S. App. LEXIS 27234, at *52 (4th Cir. Aug. 26, 2020). It is evident that 

“the hostility and discrimination that transgender individuals face in our society today is well-
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documented.” Brocksmith v. United States, 99 A.3d 690, 698 (D.C. 2014). To be clear, “this history 

of persecution and discrimination is not yet history.” Adkins, 143 F. Supp. 3d at 139-40. Studies 

show transgender students experience shocking rates of harassment in schools (78%), physical 

assault in schools (35%), and sexual violence (12%), leading one in six to drop out of school. See 

Kevin M. Barry et al., A Bare Desire to Harm: Transgender People and the Equal Protection 

Clause, 57 B.C. L. Rev. 507, 552-53 (2016). Thus, it is clear that transgender individuals are more 

likely to fall victim to a violent a crime. Id. However, it was not until 2009 that Congress 

recognized the “extreme bias against gender nonconformity” and expanded hate crimes to 

encompass crimes based on gender identity after ultimately acknowledging a vast number of 

violent crimes are perpetrated against transgender individuals. Id. Moreover, certain policies 

precluding transgender individuals from serving in the military have been re-implemented. See 

Gary J. Gates & Jody L. Herman, Transgender Military Service in the United States, UCLA: The 

Williams Institute (2014), available at https://escholarship.org/uc/item/1t24j53h#main. 

Additionally, sex discrimination is defined under the Affordable Care Act to comprise only 

biological sex, not gender identity. Grimm, 2020 U.S. App. LEXIS at *55. 

Second, being transgender bears no relation to the “ability to perform or contribute to 

society.” Frontiero v. Richardson, 411 U.S. 677 (1973). Proven by a large medical consensus, 

“being transgender . . . implies no impairment in judgment, stability, reliability, or general social 

or vocational capabilities." Grimm, 2020 U.S. App. LEXIS at *55 (quoting Am. Psychiatric Ass'n, 

Position Statement on Discrimination Against Transgender and Gender Variant Individuals 

(2012)).  

As to the third factor, transgender individuals comprise a discrete group with immutable 

characteristics. Grimm, 2020 U.S. App. LEXIS at *55. The test for determining whether a group 
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has immutable characteristics is "whether there are 'obvious, immutable, or distinguishing 

characteristics that define . . . a discrete group.'" Windsor v. United States, 699 F.3d 169, 183 (2d 

Cir. 2012) (quoting Bowen v. Gilliard, 483 U.S. 587, 602 (1987)). Particularly, "[w]hat seems to 

matter is whether the characteristic of the class calls down discrimination when it is manifest." 

Windsor, 699 F.3d at 183. The Windsor Court explained this often occurs when a transgender 

individual must show a form of identification which is at odds with their gender identity. Adkins, 

143 F. Supp. 3d at 139-40. This results in humiliation and significant stress as the majority of 

transgender individuals face criticism when their status is discovered by others. Id. Furthermore, 

gender identity for the majority of individuals is conveyed at a young age with many being able to 

trace these feelings to their earliest childhood memories, just as Taylor described struggling to 

comprehend at a young age why she was born a biological male (R. at 4.) Importantly, medical 

studies confirm being transgender is not a choice or something an individual can voluntarily 

change. Grimm, 2020 U.S. App. LEXIS at *55-56. Put simply, “it is as natural and immutable as 

being cisgender.” Id.; accord Hernandez-Montiel, v. INS, 225 F.3d 1084, 1093 (9th Cir. 2000) 

(gender identity is “so fundamental” that individuals “should not be required to abandon” it). 

However, unlike being cisgender, being transgender subjects the group for different and 

discriminatory treatment. Grimm, 2020 U.S. App. LEXIS at *55-56.  

Lastly, transgender individuals, compromising only 0.6% of the adult population in the 

United States, are undoubtedly a minority lacking political power. Grimm, 2020 U.S. App. LEXIS 

*56. Specifically, transgender individuals are underrepresented in every branch in both state and 

federal governments. Id.; see also Adkins, 143 F. Supp. 3d at 140 (pointing out that there are no 

openly transgender members of the United States Congress or the federal judiciary). Likewise, 

transgender individuals, in similarity to gay people at the time of Windsor, do not have the power 
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to “politically protect themselves from wrongful discrimination.” 699 F.3d at 184. Thus, it is 

undeniably clear that transgender individuals have not yet been able to meaningfully assert their 

rights. Grimm, 2020 U.S. App. LEXIS at *56.  

Numerous courts, in applying the aforementioned factors, have found transgender 

individuals belong to at least a quasi-suspect class. See, e.g., Grimm, 2020 U.S. App. LEXIS at 

*49; Evancho v. Pine-Richland Sch. Dist., 237 F. Supp. 3d 267, 288 (W.D. Pa. 2017); Adkins, 143 

F. Supp. 3d at 139; Bd. of Educ. of the Highland Local Sch. Dist. v. U.S. Dep't of Educ., 208 F. 

Supp. 3d 850, 873 (S.D. Ohio 2016); M.A.B. v. Board of Education of Talbot County, 286 F.  Supp. 

3d 704, 718-19 (D. Md. 2018); F.V. v. Barron, 286 F. Supp. 3d 1131, 1145 (D. Idaho 2018). 

Here, in consideration of these factors, Respondent cannot sincerely assert transgendered 

individuals do not, at a minimum, belong to a quasi-suspect class as discrimination threatens not 

only transgender rights, but also, and quite literally, transgender lives. The statistics are compelling 

and the discrimination transgender individuals face, notably Taylor, is readily evident. Taylor is 

subjected to disparate treatment due to her status as a transgendered person, her gender, and non-

conformity to gender stereotypes—all of which are quasi-suspect classifications. As transgender 

individuals comprise a discrete and insular minority, thereby granting quasi-suspect status, 

Respondent’s policy must be analyzed under heightened scrutiny. 

2. The policy is also properly analyzed under heightened scrutiny because it 
discriminates against Taylor based upon gender and perceived non-conformity to 
gender stereotypes. 

 
State legislation, similar to Respondent’s policy, that  forces individuals into sex-specific 

spaces based on their biological sex rather than their gender identity, establishes discrimination 

based upon transgender status and triggers heightened scrutiny. See Karnoski v. Trump, 926 F.3d 

1180, 1201 (9th Cir. 2019) (holding that because the policy “treats transgender persons differently, 
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something more than rational basis but less than strict scrutiny applies”). Heightened scrutiny 

applies to Petitioner’s claim, as the policy dictates on which athletic teams a student can play based 

solely on their biological sex; this is inherently based upon a sex classification. Heighted scrutiny 

also applies because Respondent’s policy chastises transgender women for failing to conform to 

gender norms by relying on sex stereotypes – that is inherently based upon a sex classification. To 

establish a sex-based discrimination claim under the Equal Protection Clause, Petitioner must 

assert: (1) disparate treatment in relation to other similarly situated individuals, and (2) that the 

discriminatory treatment was based on sex. Johnston v. Univ. of Pittsburgh of the Commonwealth 

Sys. of Higher Educ., 97 F. Supp. 3d 657, 667 (W.D. Pa. 2015). 

Sex-Based Classifications 

In Whitaker, the policy in question limited bathroom access to the students’ corresponding 

biological sex listed on their birth certificate. 858 F.3d 1034, 1051 (7th Cir. 2017). The Seventh 

Circuit concluded the policy could not be stated without referencing sex; and therefore, inherently 

rests upon a sex-based classification triggering heightened scrutiny. Id.; cf. Bostock v. Clayton 

County, 140 S. Ct. 1731, 1741 (2020) (confirming that "it is impossible to discriminate against a 

person for being . . . transgender without discriminating against that individual based on sex"). 

Similarly in Grimm, the policy, on its face, created sex-based classifications for restrooms and 

locker room facilities consistent with students “biological genders.” 2020 U.S. App. LEXIS at 

*44-45. The Fourth Circuit determined the policy must be reviewed under heightened scrutiny 

because the policy “necessarily rests on a sex classification.” Id. at *45. See also M.A.B., 286 F. 

Supp. 3d at 719 (stating that defendants' decision to ban M.A.B. from the boys' locker room 

"cannot be stated without referencing sex" because they decide which locker room M.A.B. may 

use based upon his birth sex—female). 
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Here, Respondent’s policy “cannot be stated without referencing sex” because 

Respondent’s policy dictates what athletic team a student may play on—and said directive is based 

entirely upon—the student’s biological sex. Thus, as in Whitaker, this discriminatory policy is a 

sex-based classification. 858 F.3d at 1051. Furthermore, Respondent’s policy functions to subject 

Taylor to disparate treatment by denying her the ability to participate in athletics consistent with 

her gender identity. This differential treatment of transgender women is written directly into 

Respondent’s policy. The policy provides “[a]thletic teams or sports designated for females, 

women, or girls shall not be open to students of the male sex.” The policy contains no parallel 

provision for teams and sports designated for male students. Instead, Respondent’s policy directly 

and specifically targets Taylor, the only transgender woman at her high school (based on the 

record). The change in the athletic policy had no effect on other athletes, all of whom can continue 

to play on the same team as they had before, including transgender men. (R. at 5.) 

Perceived Non-Conformity to Gender Stereotypes. 

In addition to direct sex-based discrimination, heighted scrutiny also applies because 

Respondent’s policy chastises transgender women for failing to conform to gender norms by 

relying on sex stereotypes, also inherently based upon a sex classification. A "person is defined as 

transgender precisely because of the perception that his or her behavior transgresses gender 

stereotypes." Glenn v. Brumby, 663 F.3d 1312, 1316 (11th Cir. 2011).  Since the Court “began to 

apply heightened scrutiny to sex-based classifications, its consistent purpose has been to eliminate 

discrimination on the basis of gender stereotypes.” Id. at 1319. Specifically, states "must not rely 

on overbroad generalizations" regarding the sexes. See Virginia, 518 U.S. at 533; see also Miss. 

Univ. for Women v. Hogan, 458 U.S. 718 at 724-25 (1982) ("Although the test for determining the 

validity of a gender-based classification is straightforward, it must be applied free of fixed notions 
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concerning the roles and abilities of males and females."). In fact, a majority of courts who have 

ruled on this issue have determined that discrimination against transgender individuals represents 

sex-based discrimination under the Equal Protection Clause, because these policies punish 

transgender individuals for failing to conform typical gender norms, thus relying on sex 

stereotypes. Grimm, 2020 U.S. App. LEXIS at *45. See, e.g., Smith v. City of Salem, 378 F.3d 566, 

573-75, 578 (6th Cir. 2004)  (holding that discrimination against a transgender individual because 

of his or her gender non-conformity is gender stereotyping prohibited under The Equal Protection 

Clause); Barnes v. City of Cincinnati, 401 F.3d 729 (6th Cir. 2005) (holding that the transgender 

plaintiff stated a claim for sex discrimination "by alleging discrimination . . . for his failure to 

conform to sex stereotypes").   

In Whitaker, the school’s bathroom policy disciplined students who used the bathroom 

aligned with their gender identity rather than the bathroom aligned with their biological sex. 

Whitaker, 858 F.3d at 1051. In addition to the Seventh Circuit’s determination that the policy is 

inherently based upon direct sex-classifications, as discussed above, the Court further held the 

school treated transgender students “who fail to conform to the sex-based stereotypes associated 

with their assigned sex at birth, differently.” Id. Ultimately, the school did not demonstrate that 

their bathroom policy was genuine nor “exceedingly persuasive” under heightened scrutiny. Id. at 

1051-52. Analogously, in Adams the Eleventh Circuit concluded that the school subjected 

transgender students to disparate treatment because of their gender-nonconformity resulting in sex 

discrimination. Adams by & through Kasper v. Sch. Bd. of St. Johns Cty., 968 F.3d 1286 (11th Cir. 

2020). Moreover, in Glenn the petitioner was fired when she began to outwardly transition to a 

woman. 663 F.3d at 1321. The Eleventh Circuit held this constituted impermissible sex 
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discrimination under the Equal Protection Clause because Glenn was fired for her failure to 

conform to traditional gender roles. Id. 

Here, Taylor was subjected to sex discrimination for failing to conform to the sex 

stereotypes in Respondent’s policy. As in Whitaker and Adams, Taylor was subjected to 

differential treatment solely because she did not conform to the sex stereotypes of her assigned 

birth. Additionally, comparable to how Glenn was fired for her failure to conform to traditional 

gender roles, Taylor was suddenly banned from the women’s swim team because of her failure to 

conform to traditional gender roles. (R. at 5.) Teammates’ parents only complained about Taylor 

after she won a meet, up until that moment the record shows no issues regarding Taylor and her 

peers. (R. at 5.) Though, had another teammate won that particular meet no one would have 

questioned whether it was earned and certainly no one would have complained. (R. at 5.) Thus, it 

is plainly established that Respondent’s policy singles Taylor out for differential treatment on the 

basis of her gender nonconformity because her biological sex did not match her gender identity.   

As demonstrated above, Taylor is subjected to disparate treatment due to her status as a 

transgendered person, her gender, and non-conformity to gender stereotypes—all of which are 

quasi-suspect classifications, triggering a heightened scrutiny analysis.  Therefore, based upon the 

aforementioned reasons, Respondent’s policy must be analyzed under heightened scrutiny. 

C. The policy, which is insubstantial and unrelated to respondent’s purported 
interest, collapses under a heightened scrutiny analysis. 
 

Discrimination against transgender individuals, on the basis of sex or status, cruelly  

“denigrates the dignity” of those individuals affected and demands “an exceedingly persuasive 

justification.” J.E.B. v. Alabama ex rel. T.B., 511 U.S. 127, 141 (1994). The justification must be 

genuine and not hypothesized. Virginia, 518 U.S. at 533. Additionally, the government must not 

use transgender status or sex as “an inaccurate proxy for other, more germane bases of 
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classification.” Craig v. Boren, 429 U.S. 190, 198 (1976). As Respondent’s discriminatory policy 

constitutes sex-based discrimination and because transgender individuals are a quasi-suspect class, 

a heightened standard of review must be applied. Under a heightened standard of review such a 

policy will fail—and is unconstitutional—unless “it is substantially related to a sufficiently 

important governmental interest.” City of Cleburne, 473 U.S. at 440. Lastly, the policy cannot 

“rely on overbroad generalizations about the different talents, capacities, or preferences of males 

and females.” Id. In short, a heightened standard of scrutiny requires that “differential treatment 

be supported by an exceedingly persuasive reason, advance an important governmental interest 

and have a direct relationship to the important governmental interest furthered by it.” Evancho, 

237 F. Supp. 3d at 287-88. 

Respondent bears the burden to demonstrate the sex-based classification "serves important 

governmental objectives and that the discriminatory means employed are substantially related to 

the achievement of those objectives." Virginia, 518 U.S. at 524. Respondent asserts an alleged 

interest of protecting female athletes through sex-specific teams and providing female athletes with 

opportunities to obtain accolades and scholarships. However, Respondent’s proffered justification 

for the sex-based classification is not exceedingly persuasive. Respondent relies on overbroad 

generalizations about the talents of males and females as the policy has no comparable limitation 

for any individuals who wish to participate on a team designated for men. (R. at 5.); see Adams v. 

Baker, 919 F.Supp. 1496, 1504 (D. Kan. 1996) (stating that “it is certainly improper to subject 

boys to greater danger than girls”); Frontiero, 411 U.S. at 684 (clarifying that “romantic 

paternalism” never warrants sex discrimination). 

Here, the policy fails heightened scrutiny because, firstly, it does not serve an important 

government interest. Secondly, it fails because its discriminatory means are not substantially 
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related to an important governmental interest of protecting women; in actuality, the policy is 

“marked by misconception and prejudice” against Taylor. See Tuan Anh Nguyen v. INS, 533 U.S. 

53, 73 (2001). Thus, Respondent’s policy will not survive heightened scrutiny.  

1. Respondent fails to demonstrate the presence of an important governmental 
interest served by the policy. 
 

Respondent’s policy subjects Taylor to differential treatment; therefore, Respondent must 

provide a genuine and exceedingly persuasive justification for its discriminatory policy; however, 

the Respondent has not meet the demanding burden. See Virginia, 518 U.S. at 533. While 

Respondent has a legitimate interest in protecting female athletes, “this interest must be weighed 

against the facts of the case and not just examined in the abstract, to determine whether this 

justification is genuine.” Whitaker 858 F.3d at 1052.  

Heightened scrutiny requires the government prove the challenged classification is “a 

meaningful step towards solving a real, not fanciful problem.” Schleifer ex rel. Schleifer v. City of 

Charlottesville, 159 F.3d 843, 849 (4th Cir.1998). Specifically, the state must identify an “actual 

problem” in need of resolving. Brown v. Entm’t Merchants Ass’n, 564 U.S. 786, 799 (2011). 

Respondent has failed to demonstrate the existence of any actual risk, more precisely a threat to 

other female athletes, caused by simply allowing Taylor, a transgender woman, to participate on 

the women’s swim team with her fellow peers with whom she identifies. See Evancho, 237 at 290. 

Instead, Respondent asks this Court to categorically deny participation in athletics to Taylor 

because of pure “conjecture and abstraction.” Whitaker 858 F.3d at 1052; see also, Force by Force 

v. Pierce City R-VI Sch. Dist., 570 F. Supp. 1020, 1028 (W.D. Mo. 1983) (holding a school district 

could not deny the plaintiff the opportunity to try out because of a “blanket rule” that makes 

assumptions about the abilities of a particular gender based on hypotheses). Thus, the dissent 
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correctly stated “[t]his strikes me as a solution in search of a problem, which raises concerns that 

this policy unnecessarily discriminates against transgender athletes.” (R. at 14.)   

Respondent asserts an alleged governmental objective served through this facially 

discriminatory policy is protecting women’s sports from being overrun by biologically male 

athletes (R. at 5.); however, it is, in actuality, targeted at transgender females. In making this 

unpersuasive claim, Respondent relied on a Ninth Circuit case, wherein that court determined 

excluding males from a female volleyball team can be justified to promote “equality of athletic 

opportunity between the sexes.” Clark v. Arizona Interscholastic Ass’n, 695 F.2d 1126, 1131 (9th 

Cir. 1982). In Clark, the court permitted exclusion of cisgender boys from the all-girl volleyball 

team because: “women had been historically denied athletic opportunities in favor of men; men 

had equal athletic opportunities to women; and according to stipulated facts, average physiological 

differences meant that cisgender males might displace some of the women if permitted to play on 

the team.” Clark, 695 F.2d at 1131. However, the justification for separation as addressed in Clark 

are not applicable here, as those justifications are not implicated by allowing transgender women 

to participate on women’s athletic teams.  

First, like biologically born women, transgender women have also been historically 

discriminated against. However, transgender students experience shocking rates of harassment in 

schools (78%), physical assault in schools (35%), and sexual violence (12%), leading one in six to 

drop out of school. See Kevin M. Barry et al., A Bare Desire to Harm: Transgender People and 

the Equal Protection Clause, 57 B.C. L. Rev. 507, 552-53 (2016). These statistics are impossible 

to ignore and highlight the tormenting and bullying transgender students are forced to endure. 

Thus, the first justification for the policy enacted in Clark is categorically not applicable here. 

Second, under Respondent’s policy, transgender women in the North Greene school district are 
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unable to participate on any athletic team aligned with their gender, unlike the cisgender boys in 

Clark, who still had the ability to participate on the male volleyball team, which aligned with their 

gender. Clark, 695 F.2d at 1131. This justification is inapplicable here because forcing a 

transgender woman to participate on a male team is an imperceivably failed “solution.” 

Compelling Taylor to participate on the male swim team forces her to be cisgender; this is 

statistically associated with devastating adverse mental health outcomes. See Grimm, 2020 U.S. 

App. LEXIS at *9,*16 (transgender persons are three times more likely to be diagnosed with a 

mental health disorder; however, transgender students have better mental health when their gender 

identity is accepted); see also Scott Skinner-Thompson & Ilona M. Turner, Title IX’s Protections 

for Transgender Student Athletes, 28 WIS. J.L. Gender & Soc’y 271, 298 (2013) (“Not allowing 

[transgender girls] to play on sports teams consistent with their gender identity will only increase 

feelings of isolation and despair.”). Third, transgender women absolutely could not replace 

cisgender women on athletic teams “to a substantial extent.” Id. While the ratio of men to females 

is roughly one to one, approximately only 0.7%, of teenagers in the United States identify as 

transgender. Grimm, 2020 U.S. App. LEXIS at *14. Therefore, prohibiting a female-identifying 

athlete from playing on female sports teams does not serve the government’s purported interest of 

protecting women. Moreover, Respondent has not demonstrated proof that non-transgender female 

athletes are actually displaced by transgender female athletes to a substantial extent necessary to 

warrant differential treatment. Thus, the notion that allowing transgender women to compete on 

women’s teams would displace cisgender female athletes is implausible and illogical. 

Respondent also claims the policy is supposed to “promote sex equality” by providing 

female athletes with opportunities to obtain recognition, college scholarships, and other long-term 

benefits that flow from success in athletic endeavors. (R. at 5.) However, there is no substantiation 
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that Respondent’s policy will result in increased athletic opportunities for cisgender women or 

girls. Rather, this is pure conjecture, as there is no evidence being defeated in one state competition 

by a transgender athlete would limit scholarship opportunities for cisgender athletes. Furthermore, 

Respondent has provided no proof Taylor was even approached with a collegiate scholarship. 

Preventing unproven and hypothetical ‘harm’ cannot constitute a substantial interest justifying the 

discrimination against Taylor. 

In sum, Respondent has failed to demonstrate the policy supports their purported interest 

of protecting women because there is no proof that allowing Taylor to participate on the swim 

team with her fellow female peers will result in the displacement of her teammates or limit their 

athletic opportunities. As this Court stated, heightened scrutiny requires a discriminatory policy 

solve an actual harm and the “justification must be genuine, not hypothesized.” Virginia, 518 U.S. 

at 533. It is clear this burden has not been met, as Respondent has failed to show actual harm or 

demonstrate an important governmental interest truly served by the policy. 

2. The policy’s discriminatory means are not substantially related to any of the 
purported governmental interests. 
 

Respondent has not met its "demanding" constitutional burden by showing a substantial 

relationship between excluding transgender females from all athletic sports and protecting women. 

See Virginia, 518 U.S. at 533. Even if an important interest were at issue here, Respondent’s policy 

is not substantially related to said interest. Craig, 429 U.S. at 200. Banning all transgender women 

from women’s sports is not substantially related to a legitimate interest in protecting women based 

on asserted competitive advantages. See Attorney General v. Mass. Interscholastic Athletic Ass’n, 

393 N.E.2d 284, 296 (Mass. 1979) (holding that a complete bar on boys competing on girls’ teams 

violates plaintiff’s equal protection rights because the policy is not tailored to safety concerns or 

providing athletic opportunities to girls). There is no evidence that the policy will result in 
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increased athletic opportunities for cisgender women—but it is clear that the policy will not 

promote sex equality for transgender women, it will categorically end any athletic opportunities 

for transgender women.  

Categorically denying transgender females the opportunity to play on an athletic team for 

the purpose of preserving opportunities for women, when no actual harm has been shown to have 

occurred to their female teammates, is not substantially related to that purported objective. For 

example, in Force by Force v. Pierce City R-VI Sch. Dist., the court determined a school district 

could not deny a student the opportunity to try out for a particular sport based on a “blanket rule” 

that makes unfounded assumptions about the capabilities of a certain gender. 570 F. Supp. 1020, 

1028 (W.D. Mo. 1983). Hence, the court recognized that individuals have different abilities, and 

these determinations should at the least be made on a case-by-case basis. Id. at 1022-23. This Court 

should apply this same reasoning to transgender athletes who want to play on the team consistent 

with their gender identity. As every individual is different, not every transgender woman is going 

to have a competitive advantage over other female teammates. These broad generalizations do not 

hold true for all persons of a certain sex; consequently, a gender-based qualification crediting a 

specific trait to one sex “is not only inherently unfair but generally tends only to perpetuate 

"stereotypic notions" regarding the proper roles of men and women.” Force by Force, 570 F. Supp. 

at 1029.  

The existence of nondiscriminatory alternatives is essential in evaluating a sex-based 

classification, especially where a policy changes something that wasn’t broken to begin with. See, 

Wengler v. Druggists Mut. Ins. Co., 446 U.S. 142, 151 (1980) (holding that a statute discriminating 

between widows and widowers was unconstitutional where a nondiscriminatory approach could 

achieve the government’s objective). Conversely, Respondent’s policy includes no case-by-case 
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approach or any alternative options for Taylor. For example, the North Greene school board in this 

case has not offered, based on the record, any type of unisex swim team, nor tried to come up with 

an alternative; rather, they would argue Taylor, who identifies as a female, should participate on a 

male designated team. See Hoover v. Meiklejohn, 430 F. Supp. 164, 172 (D. Colo. 1977) (holding 

athletic association must either discontinue soccer, permit mixed-gender soccer, or establish 

substantially comparable programs). Respondent maintains alternatives that it has failed to utilize. 

For example, a requirement that transgender female athletes take hormones to lower their 

testosterone, which the majority of transgender women already do, would arguably address any 

concerns regarding fair play. Michael Lenzi, The Trans Athlete Dilemma: A Constitutional 

Analysis Of High School Transgender Student-Athlete Policies, 67 Am. U.L. Rev. 841, 884 (2018). 

Thus, there are minimal changes that can be made to ensure equality. 

Moreover, there is no evidence the policy will result in increased athletic opportunities for 

women. Evidence presented at the district court level demonstrated there is only one other 

transgender female athlete other than Taylor who is known to have competed in athletics in the 

state. (R. at 14.) Additionally, approximately only 0.7% of the teenage population in the United 

States identify as transgender; therefore, since relatively few teenagers are transgender, assuming 

transgender females will steal substantial athletic opportunities away from other females is 

unsubstantiated and speculative. Grimm, 2020 U.S. App. LEXIS at *14. Respondents rely on two 

tables introduced into evidence that reflect the “United States – Best High School” finishing times 

for the top ten biological male and biological female swimmers in the individual medley and 

butterfly heats, as justification for their discriminatory policy; however, the District Court was 

correct in finding this unpersuasive. (R. at 10, 20.) The data reflects finishing times from 

nationwide state championships over the past ten years. (R. at 22.) These tables are vague and 
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misleading, as they are not reflective of the population at issue—transgender women. First, the 

tables do not specify whether transgender females or males are included in accordance with their 

biological gender or if they are even included at all. Second, the biological men on the list are 

arguably not on hormone replacements, as transgender women transitioning typically are, which 

lower their testosterone levels so that they are not at an advantage. See Lenzi, supra at 884. 

Therefore, these time gaps do not “create a powerful argument,” that cisgender female athletes 

will be at a substantial disadvantage by transgender women as the Fourteenth Circuit claimed. (R. 

at 10.) Without more information regarding whether transgender women are even included, these 

tables again are another hypothesized attempt by the Respondent to show that the challenged 

policy is substantially related to protecting females. Additionally, Respondents falsely assume  that 

because a transgender woman was born biologically male she will have an unfair competitive 

advantage over cisgender women; however, medical experts have noted "differences within the 

sexes are considerable and often times larger than differences between the sexes." Pat Griffin & 

Helen J. Carroll, On the Team: Equal Opportunity for Transgender Student Athletes 15 (2010), 

https://www.ncaa.org/sites/default/files/NCLR_TransStudentAthlete%2B(2).pdf. 

As a matter of custom and practice, Taylor has been treated consistently with her gender 

identities in all respects, and prior to the enactment of the policy, said consistent treatment included 

her participation on athletic teams consistent with her gender identities for the past year. (R. at 4.) 

American jurisprudence has long acknowledged a “persistently-applied custom or practice of a 

governmental actor is accorded the same legal heft as a formal, voted-upon, "written in the policy 

manual" directive.” Evancho, 237 F. Supp. 3d at 292. The record here certainly reveals such a 

consistent practice prior to the passage of Respondent’s current policy. (R. at 4.); see Estate of 

Martin v. U.S. Marshals Serv. Agents, 649 F. App'x. 239, 245-46 (3d Cir. 2016). It is no answer 
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under the Equal Protection Clause that those impermissibly singled out for disparate treatment 

must themselves "solve the problem" by further separating themselves from their peers as this 

policy forced Taylor to do. Evancho, 237 F. Supp. 3d at 293. As one of only two known 

transgender athletes to ever participate in athletics in the district, the change in the athletic policy 

had  arguably no effect on other athletes, all of whom continued to play on the same team as they 

had before. (R. at 14.) The purpose of the policy was to subject Taylor, “as a transgender student, 

to different rules, sanctions, and treatment than non-transgender students.” Whitaker, 858 F.3d at 

1049. Indeed, the policy was enacted only after parents of one of Taylors’s teammates began 

complaining to Respondent requesting a change in the current policy; however, “adopting and 

implementing a school policy or practice based on those individual determinations or preferences 

of parents—no matter how sincerely held—runs counter to the legal obligations of the District, 

then the District's and the Board's legal obligations must prevail.” (R. at 5.); Evancho, 237 F. Supp. 

3d at 292. Respondent’s obligations are to the law and should not be affected by “constituent 

pressure,” as “the Equal Protection Clause of the Fourteenth Amendment is neither applied nor 

construed by popular vote.” W. Va. State Bd. of Educ. v. Barnette, 319 U.S. 624, 638-42 (1943); 

see Obergefell, 576 U.S. 644, 673.  

Additionally, the policy is impermissibly discriminatory as it is only applicable to Taylor 

and one other transgender athlete in the state. Specifically, the policy provides for no analogous 

limitation for any transgender or cisgender individuals who desire to participate on an athletic team 

designated for males. Rather, only transgender women are adversely affected by the biological sex 

requirement in the policy, because for non-transgender women, their biological sex, or birth-

assigned sex, will always match their gender identity. Here, the disparity between Taylor’s gender 

identity and biological sex is specifically what defines her as transgender. Consequently, the 
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appropriate focus should not be on other females at the school, but instead on Taylor, as “[t]he 

proper focus of the constitutional inquiry is the group for whom the law is a restriction, not the 

group for whom the law is irrelevant.” Planned Parenthood v. Casey, 505 U.S. 833, 894 (1992).  

Rather, the policy as written singles out Taylor, which this Court has held is discriminatory.  See 

Nyquist v. Mauclet, 432 U.S. 1, 11 (1977) (applying intermediate scrutiny and rejecting the 

perception that, if a [policy] works for all but an “exceedingly small” number of individuals, that 

justifies its existence). Taylor will suffer irreparable harm if forced to play on the boys’ swim team. 

Social transition "typically includes publicly identifying oneself as that gender; adopting a new 

name; using different pronouns; grooming and dressing in a manner typically associated with one's 

gender identity;" and participating on athletic teams consistent with one’s gender identity. Adams 

v. Sch. Bd., 318 F. Supp. 3d 1293, 1299 (M.D. Fla. 2018).  

Thus, as Taylor is the only known transgender woman at her school, this policy is not 

substantially related to the goal of preserving athletic opportunities for females because it is cruelly 

under inclusive. Therefore, as demonstrated above, Respondent has failed to meet the demanding 

burden of heightened scrutiny. First, Respondent fails to provide an exceedingly persuasive 

justification for the discriminatory policy. Second, Respondent is unsuccessful in establishing a 

legitimate government purpose served by the policy, as no actual harm had been caused to justify 

its enactment. Lastly, the policy is not substantially related to Respondent’s proffered justification 

of protecting women. Placing a categorical ban on Taylor’s ability to participate on the female 

swim team based on pure conjecture that other females might be displaced by a transgender 

woman’s participation is prejudiced and unjust. The answer, here, lies not in discriminating against 

one discrete minority to protect another from conjectural suspicions; such an action violates the 

very core of the Equal Protection Clause.  
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D. Respondent’s discrimination against Taylor fails rational basis review. 

This Court should not apply rational-basis review due to Respondent’s failure to provide 

an exceedingly persuasive justification for their categorical ban of transgender women on athletic 

teams. Even under rational review, however, the Respondent’s policy cannot pass constitutional 

muster because it is not “rationally related to a legitimate governmental interest,” and the 

classification was drawn “for the purpose of disadvantaging the group burdened by the law.” 

Moreno, 413 U.S. at 533; Romer, 517 U.S. at 632–33.  

State action demonstrating, a “bare desire to harm a politically unpopular group cannot 

constitute a legitimate governmental interest.” Moreno 413 U.S. at 534. Thus, when it appears the 

very goal of a policy is to adversely impact a discrete class, it will fail.  In Romer, the Court struck 

down an amendment to the Colorado Constitution that prohibited municipalities from passing laws 

that would protect individuals from discrimination based on sexual orientation. 517 U.S. 635-36. 

Specifically, equal protection necessitates “all persons similarly situated should be treated alike,” 

and government policies shall not “rest on an irrational prejudice,” Cleburne, 473 U.S. at 450. 

“The breadth of the [law] is so far removed from [the policy’s] particular justifications” put forth 

in support, that it is “impossible to credit them.” Romer, 517 U.S. at 635 (1996). Respondent’s 

resolution to single out transgender women for disparate treatment, undeniably exposes the 

“irrational prejudice” the policy rests on. Cleburne, 473 U.S. at 450. 

As with the discriminatory amendment in Romer, the purpose of the policy here is to 

express moral disapproval of transgender athletes, and the practical effect of the board’s policy is 

equally obvious, as it was clearly created to stigmatize and discriminate against transgender 

athletes. Thus, this policy was drawn “for the purpose of disadvantaging the group burdened by 

the law,” and cannot even withstand rational basis review. Romer, 517 U.S. at 622-23. 
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 In summary, Respondent’s policy violates the Equal Protection Clause of the Fourteenth 

Amendment because Taylor’s membership in a quasi-suspect class, due to her transgender status, 

warrants a heightened scrutiny analysis. Consequently, Respondent’s policy is not substantially 

related to any important government interest. For the reasons detailed above, Respondent’s policy 

does not survive a heightened scrutiny analysis. Therefore, Respondent’s blatant disregard for the 

Equal Protection Clause in the creation of the policy is a constitutional violation in itself. However, 

Respondent’s policy, in depriving Taylor of the protected constitutional interests discussed below, 

also violates the Due Process Clause of the Fourteenth Amendment.  

II. Respondent’s Exclusionary Policy Violates the Fourteenth Amendment. 

The Fourteenth Amendment of the Constitution extends the Fifth Amendment’s Due 

Process protections to the states. The Fourteenth Amendment provides in pertinent part that: “[no] 

State shall deprive any person of life, liberty, or property, without due process of law …” U.S. 

Const. amend XIV, § 1. This Court interprets these amendments as giving rise to two doctrines: 

substantive and procedural due process. Substantive due process examines whether the 

government has adequate reason to deprive an individual of life, liberty, or property, while 

procedural due process examines whether the government followed adequate procedure in doing 

so.  

The pertinent issue here wholly fits into the confines of this Court’s jurisprudence. 

Respondent’s policy violates the Due Process Clause for numerous reasons set forth below. 

Specifically, the policy is unconstitutional because it deprives Taylor of her protected liberty and 

property interests. First, this is illustrated through a substantive due process analysis evidencing 

Respondent’s policy intrudes upon Taylor’s implicit right of privacy derived from liberty. Second, 

Respondent’s policy implicates Taylor’s property interest in education which encompasses 
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participating in athletics consistent with her gender identity, as she had a reasonable expectation 

to do. The policy is, therefore, subject to strict scrutiny and ultimately fails this analysis as it is not 

narrowly tailored to a compelling government objective. Lastly, Respondent’s policy does not 

survive a procedural due process analysis. Respondent did not afford Taylor proper due process. 

Conclusively, Taylor’s interest in participating on an athletic team that matches her identity 

outweighs respondents cost to afford Taylor proper procedure.  

A. Respondent’s policy deprives petitioner of liberty and property.  

The Due Process Clause of the Fourteenth Amendment oversees the procedures through 

which a state may deprive its constituents of life, liberty, and property; additionally, a “substantive 

component also exists, barring certain government actions regardless of the fairness of the 

procedures used to implement them." Planned Parenthood, 505 U.S. at 846 (quoting Daniels v. 

Williams, 474 U.S. 327, 331 (1986). Due process guarantees are additionally considered 

procedural safeguards against arbitrary legislation. See Hurtado v. California, 110 U.S. 516, 532 

(1884). Here, Taylor was deprived of liberty and property due to Respondent’s arbitrary policy; 

therefore, each is discussed in turn below. 

1. Respondent’s  policy violates Taylor’s liberty interest. 
 

a. Taylor has a right to privacy is derived from liberty. 
 

The fundamental liberties protected by the Due Process Clause are, largely, enumerated in 

the Bill of Rights. Duncan v. Louisiana, 391 U.S. 145, 147-49 (1968). The second category of 

fundamental liberties are not expressly enumerated in the Bill of Rights; rather, these 

unenumerated liberties are derived essentially from this Court’s precedent. These “liberties extend 

to certain personal choices central to individual dignity and autonomy, including intimate choices 

that define personal identity and beliefs.” Obergefell, 576 U.S. at 663; Eisenstadt v. Baird, 405 
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U.S. 438, 453 (1972). Thus, “[i]t is a promise of the Constitution that there is a realm of personal 

liberty which the government may not enter.” Planned Parenthood of Se. Pa. v. Casey,  505 U.S. 

833, 847 (1992).  

The concept of privacy as being classified as a fundamental right was first acknowledged 

by this Court in Griswold v. Connecticut, finding the “penumbras” of the “specific guarantees in 

the Bill of Rights” protect certain privacy interests 389 U.S. 479, 484 (1965). Though "[t]he 

Constitution does not explicitly mention any right of privacy,” the Court has recognized that one 

aspect of the "liberty" protected by the Due Process Clause of the Fourteenth Amendment is "a 

right of personal privacy, or a guarantee of certain areas of privacy." Roe v. Wade, 410 U.S. 113, 

152 (1973). This right contains “at least two constitutionally protected privacy interests: the right 

to control the disclosure of sensitive information and the right to 'independence [in] making certain 

kinds of important decisions.’” Fields v. Palmdale Sch. Dist., 427 F.3d 1197, 1207 (9th Cir. 2005) 

(quoting Whalen v. Roe, 429 U.S. 589, 599-600 (1977). In essence, privacy “includes the interest 

in independence in making certain kinds of important decisions” and  in its most basic form is the 

“right to be left alone.” Whalen, 429 U.S. at 599-600; Eisenstadt, 405 U.S. at 453-454.  

The full extent of liberty guaranteed by the Constitution is not set out in specific terms, as 

the Constitution is a living, breathing document protecting citizens from all “substantial arbitrary 

impositions and purposeless restraints.” Id. at 848-50. For example, in Lawrence v. Texas, this 

Court held individuals engaged in same-sex intimate conduct “are entitled to respect for their 

private lives,” as the “right to liberty under the Due Process Clause gives [individuals] the full 

right to engage in their conduct without intervention of the government.” 539 U.S. 558, 578 (2003). 

Additionally, this Court notably held in the landmark case of Obergefell, “[t]he Constitution 

promises liberty to all within its reach, a liberty that includes certain specific rights that allow 
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persons, within a lawful realm, to define and express their identity.” 576 U.S. at 651-52. Here, 

Respondent has deprived Taylor of her constitutionally protected liberty interests; thereby, 

violating her substantive due process rights discussed in detail below.  

b. Taylor has a privacy right in her identity. 
 

Being able to express one’s own gender identity is as important to the transgender 

community as being able to express one’s sexual orientation in Lawrence was to the homosexual 

community; thus, transgender individuals should be afforded the same protections. Moreover, 

according to this Court’s ruling in Obergefell, Taylor’s liberty interest includes being able to 

“define and express [her] identity;” however, if Taylor cannot play on an athletic team aligning 

with her gender identity then she clearly cannot express her identity. Respondent’s policy intrudes 

on Taylor’s right to be on the swim team with her female peers. This is a serious deprivation to 

Taylor as it is her lifelong passion. (R. 4.) This Court has determined a liberty interest to be 

violated, “[w]here a person’s good name, reputation, honor, or integrity is at stake because of what 

the government is doing to him,’ the minimal requirements of the [Due Process] Clause must be 

satisfied.” Goss v. Lopez, 419 U.S. 565, 574 (1975). Requiring Taylor to participate on the male 

swim team corresponding to her biological gender is not an option as it would be contrary to her 

reputation that she already maintains. This would result in the deprivation of Taylor’s liberty 

interest in her reputation and would also constitute a violation of her privacy as “[d]isclosing that 

one is transgender involves a deep personal choice which the government cannot compel, unless 

disclosure furthers a valid public interest.” Gonzalez v. Nevares, 305 F. Supp. 3d 327, 333 (D.P.R. 

2018). 

Respondent, as well as the Fourteenth Circuit, asserts cisgender students have privacy 

rights in not sharing restrooms or locker rooms with transgender students; however, this argument 
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is unconvincing, as it ignores the vast line of jurisprudence stating otherwise. (R. at 12.) The Ninth 

Circuit recently ruled on this issue and in affirming the district court’s decision stated, “the 

Fourteenth Amendment does not provide high school students with a constitutional privacy right 

not to share restrooms or locker rooms with transgender students whose sex assigned at birth is 

different than theirs.” Parents for Privacy v. Barr, 949 F.3d 1210, 1222 (9th Cir. 2020); see also 

Whitaker, 858 F.3d at 1054 (Seventh Circuit held that the plaintiffs had not demonstrated that mere 

presence of a transgender student in school facilities caused an invasion of any other student's 

privacy). On appeal the Fourteenth Circuit stated, “[t]he constitutional right to privacy is not 

absolute. It must be weighed against important competing government interests.” (R. at 12.) While 

this is true, the majority did not bother to look at other important government interests such as the 

severe stress caused to transgender students who are not allowed to use facilities consistent with 

their gender identity or statistics showing more than 40% of transgender students dehydrate or find 

ways not to use the restroom when being forced to use a restroom that does not align with their 

gender. See Grimm, 2020 U.S. App. LEXIS  at *17. Nor did the majority consider evidence offered 

by Taylor in the district court, establishing that — in actuality — she was the one harassed and 

made to feel uncomfortable by her former male teammates while in the locker room, not the other 

way around. (R. at 17.) 

Thus, having shown the policy deprived Taylor of constitutionally protected liberty 

interests, the deprivation of Taylor’s property interests is discussed below.  

2. Respondent’s policy violates Taylor’s property interest. 
 

When evaluating whether a property interest exists, the pertinent inquiry to consider is 

whether there is a reasonable expectation to the continued receipt of a benefit. Board of Regents v. 

Roth, 408 U.S. 564, 576 (1972). Contrary to Respondent’s belief, students do not “shed their 
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constitutional rights" at the schoolhouse door. Tinker v. Des Moines School Dist., 393 U.S. 503, 

506 (1969). Indeed, the Due Process Clause of the Fourteenth Amendment, “protects the citizen 

against the State itself and all of its creatures -- Boards of Education not excepted." Barnette, 319 

U.S. at 637. States are therefore obligated to “recognize a student's legitimate entitlement to a 

public education as a property interest which is protected by the Due Process Clause.” Goss v. 

Lopez, 419 U.S. 565, 574(1975). As “education is perhaps the most important function of state and 

local governments," Brown v. Board of Education, 347 U.S. 483, 493 (1954), the absolute 

exclusion from the “educational process” for more than an inconsequential period, is a critical 

event in any child’s life. Goss, 419 U.S. at 576.  

While the ability to participate in extracurricular activities, such as sports, is not in itself a 

property interest, it is arguably included in the total “educational process” discussed in Goss. Id.; 

Pegram v. Nelson, 469 F. Supp. 1134, 1139 (M.D.N.C. 1979). The complete educational process 

includes invaluable components such as participation in athletics and clubs which “combine to 

provide an atmosphere of intellectual and moral advancement.” Albach v. Odle, 531 F.2d 983, 985 

(10th Cir. 1976). In fact, courts have held that a constitutionally protected property interest in 

education includes interscholastic athletics. See Tiffany v. Ariz. Interscholastic Ass'n, 726 P.2d 

231, 234-35 (Ariz. Ct. App. 1986).  

In Boyd v. Board of Directors, the court determined that because the student’s position on 

the team was so important to his "development educationally and economically in the future,” his 

participation in interscholastic athletics was considered a protected property interest. 612 F.Supp. 

86, 93 (E.D. Ark. 1985); see also, Florida High School Activities Ass'n, Inc. v. Bryant, 313 So.2d 

57 (Fla. Dist. Ct. App. 1975) (holding that plaintiff’s participation on the school basketball team 

was crucial in providing “an impetus to his general scholastic and social development and 
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rehabilitation from his prior problems as a juvenile delinquent”). But see Justice v. National 

Collegiate Athletic Ass'n, 577 F. Supp. 356, 363-69 (D.Ariz.1983) (holding that exclusion from 

post-season and televised athletic contests did not implicate a property interest where students 

were not deprived of scholarships or right to participate in intercollegiate athletics).  

Prior to the implementation of Respondent’s policy, North Greene High School “designed 

[a policy] to afford [] transgender students an opportunity to participate in athletics in a manner 

consistent with their gender identity.” (R. at 4.) Pursuant to this policy, Taylor had a reasonable 

expectation to continue swimming on her team because the school allowed Taylor to try out for 

the female swim team in 2019, and she participated on the team for the 2019 school year. (R. at 

4.) Respondent suddenly adopted a new policy after facing pressure from certain voters in the 

district. (R. at 5.) North Greene High School informed Taylor that she could no longer compete on 

the swim team, and Respondent’s policy now discriminates against Taylor, who is no longer 

allowed to participate on the team aligning with her gender identity. (R. at 6.) 

Here, Taylor’s interest in the educational process is protected by the Due Process Clause. 

Like the student in Boyd, Taylor has a property interest in her participation in interscholastic 

athletics. Taylor’s participation in interscholastic athletics, and specifically her place on the swim 

team, is crucial to her educational development and future economic success. If Respondent’s 

discriminatory policy continues, Taylor will not be able to compete on the swim team her senior 

year. This will have devastating effects on Taylor’s future, as she will not have the opportunity to 

be recruited by colleges or receive scholarship offers.  

Thus, having shown the policy’s implication of a fundamental right, Respondent carries 

the burden to demonstrate that the policy is narrowly tailored to a compelling government 

objective, which they have failed to demonstrate, for the reasons stated below.  
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3. Respondent’s policy is not narrowly tailored to compelling government 
objective.   
 

As Respondent’s policy deprived Taylor of her liberty interests, it must withstand strict 

scrutiny. Specifically, the policy must advance a compelling state interest and the means of 

achieving that interest must be “specifically and narrowly framed to accomplish that purpose.” 

Grutter v. Bollinger, 539 U.S. 306, 333 (2003) (quoting Shaw v. Hunt, 517 U.S. 899, 908, (1996)). 

Here, even if this Court determines Respondent had a compelling interest in preserving athletic 

opportunities for girls, it is not narrowly tailored to that purpose; thus, it will fail. As only 0.7% of 

high school students in the United States are transgender and only one other transgender female is 

known to have competed in the State of North Greene, this policy categorically banning 

transgender women from playing on female teams consistent with their gender identity cannot be 

deemed narrowly tailored to benefit women. (R. at 14.); Grimm, 2020 U.S. App. LEXIS at *14. 

Additionally, to be narrowly tailored, the legislation at issue must be the least restrictive means to 

achieving Respondent’s purported goal. United States v. Playboy Entm’t Grp., Inc., 529 U.S. 803, 

813 (2000). There is a plethora of better alternatives as opposed to an actual ban, such as hormone 

replacements for the transgender women; however, Respondent failed to provide any alternatives. 

Moreover, Respondent has shown no actual harm suffered by Taylor’s teammates due to her being 

transgender, nor have they shown any evidence to establish that transgender athletes will overrun 

female athletics.  

Thus, this Court should find Respondent’s policy fails the aforementioned strict scrutiny 

analysis. As Respondent’s policy violates Taylor’s substantive Due Process rights, an examination 

of procedural due process is required to determine whether Taylor was afforded the proper process 

due. Upon being deprived of her property interest in the educational process, the Constitution 
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provides that Taylor must be afforded proper procedure. Respondent violated the Due Process 

Clause in not doing so. 

B. Respondent denied Taylor due process.  

  This Court in Mathews established a balancing test to determine what procedures are 

required when there is a deprivation of life, liberty, or property. This balancing test requires the 

deliberation of three factors: First, the individual’s interest that will be affected by the action; 

second, the risk of an “erroneous deprivation” of such interest through the procedures used, and 

the probable value of additional procedural safeguards; and lastly, the state’s interest, including 

the function involved and monetary burdens that the additional procedural requirement would 

entail. Mathews v. Eldridge, 424 U.S. 319, 335 (1976). 

 Here, Taylor’s interest in swimming on North Greene High School’s swim team is 

fundamental. Living as a female is vital to Taylor’s health and specifically to her gender dysphoria 

diagnosis. (R. at 4.) Taylor must be permitted to live in accordance with her gender identity in 

order to cope with this diagnosis. (R. at 4.) As such, Respondent’s procedure, or lack thereof, in 

creating the policy was inadequate. Moreover, additional procedure would dramatically decrease 

the risk of the erroneous deprivation suffered by Taylor. The record indicates that Taylor was not 

given an opportunity to appeal the Respondents’ decision to deprive her of swimming on her high 

school team. (R. at 6.) Had Taylor been afforded the opportunity to appeal, the risk of such a 

deprivation would be greatly mitigated. See e.g., Justice v. Nat'l Collegiate Athletic Ass’n., 577 F. 

Supp. 356, 368 (D. Ariz. 1983) (holding proper process was afforded because plaintiff was 

provided with notice of its preliminary findings and given a meaningful opportunity to appeal 

before the NCAA Council). Further, these additional procedures are not outweighed by any interest 
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Respondent may have. Athletic associations, such as Respondents, are funded for the very purpose 

of providing children athletic opportunity, not depriving them of it.  

 As detailed above, Taylor has both a liberty and a property interest in swimming on her 

high school team. Respondent’s Policy infringes upon said interests and is, therefore, subject to 

strict scrutiny. Respondent’s policy fails strict scrutiny because it is not narrowly tailored to any 

compelling government objective. Not only does Respondent’s policy fail a strict scrutiny analysis, 

but Respondent deprived Taylor of both liberty and property without affording her adequate 

procedure before doing so.  

Taylor’s womanhood is the crux of her identify as a human being. Respondent’s policy 

robs Taylor of her identity and violates both the Equal Protection Clause and the Due Process 

Clause of the Fourteenth Amendment as a result. The very essence of the Equal Protection Clause 

is to protect individuals that have historically been singled out and discriminated against, just like 

Taylor. This Court must recognize Taylor, and the transgender community, as a discrete and 

insular minority desperately in need of constitutional safeguards. Respondent’s policy, here, is not 

the first that discriminates against those belonging to a historically isolated and threatened class, 

and without this Court’s intervention, it will not be the last. Therefore, fairness necessitates this 

Court to recognize their plight—as transgender rights are human rights. With this case, this 

Honorable Court, is presented an ideal opportunity to renounce the inequitable treatment the 

transgender community has been incessantly subjected to for decades. Taylor simply asks for 

“equal dignity in the eyes of the law” for transgender individuals. Obergefell, 576 U.S. at  681. In 

the famous words of Justice Kennedy, “[t]he Constitution grants them that right.” Id.  

 
CONCLUSION 
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 For the aforementioned reasons, this Court should reverse the circuit’s court holding that 

Respondent’s policy does not violate the Equal Protection and Due Process Clauses of the 

Fourteenth Amendment.  
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