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QUESTIONS PRESENTED 

I. Whether a state high school athletic association’s policy, which prohibits transgender 

students from competing on female athletic teams, violates the Equal Protection Clause? 

II. Whether a state high school athletic association’s policy, which prohibits transgender 

students from competing on female athletic teams, violates the Due Process Clause? 
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TO THE HONORABLE SUPREME COURT OF THE UNITED STATES: 

Petitioner, Taylor Powell, the plaintiff in the United States District Court for the Eastern 

District of North Greene and the appellee in the United States Court of Appeals for the 

Fourteenth Circuit, respectfully submits this brief on the merits in support of its request that this 

Court reverse the judgment of the Court of Appeals for the Fourteenth Circuit. 

 

OPINIONS BELOW 

The opinion of the United States Court of Appeals for the Fourteenth Circuit appears in 

the record on pages 2–18. The Order granting certiorari by this Court appears on page 19 of the 

record. 

 

STATEMENT OF JURISDICTION 

A Formal Statement of Jurisdiction has been omitted in accordance with the Rules of the 

Billings, Exum & Frye National Moot Court Competition at Elon University School of Law. 

 

CONSTITUTIONAL PROVISIONS INVOLVED 

The Equal Protection Clause and the Due Process Clause of the Fourteenth Amendment 

to the United States Constitution are relevant to this case. The text of the Fourteenth Amendment 

to the United States Constitution is reprinted in Appendix A. 
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STANDARD OF REVIEW 

This Court has traditionally reviewed questions of law de novo. Highmark Inc. v. 

Allcare Health Mgmt. Sys., Inc., 572 U.S. 559, 563 (2014). This Court reviews the 

finding of fact by lower courts through the “clear error” standard. United States v. United 

States Gypsum Co., 333 U.S. 364, 395 (1948). (findings of fact by a trial court would be 

reversed when it is “clearly erroneous”). 

This Court also reviews the granting of summary judgment de novo. Whatley v. 

CNA Ins. Comps., 189 F.3d 1310, 1313 (11th Cir. 1999). Summary judgment is 

appropriate when “the movant shows that there is no genuine dispute as to any material 

fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). 

There is no genuine issue of facts “[w]here the record taken as a whole could not lead a 

rational trier of fact to find for the non-moving party.” Matsushita Elec. Indus. Co. v. 

Zenith Radio Corp., 475 U.S. 574, 587 (1986). The Court must view evidence and factual 

inferences in the light most favorable to the nonmoving party. United States v. Diebold, 

Inc., 369 U.S. 654, 655 (1962).  
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STATEMENT OF THE CASE 

Factual Background 

The Petitioner. Taylor Powell is a transgender student athlete. (R. at 4.) Taylor was born a 

biological male as indicated on her birth certificate, but she always felt that it was not the correct 

gender for her. (R. at 4.) Taylor has known all her life that she is a girl. (R. at 4.) Due to this 

incongruence between her identified gender and her biological sex, Taylor struggled throughout 

her childhood. (R. at 4.) The struggle peaked around puberty when Taylor began suffering 

debilitating levels of distress. (R. at 4.) After going through multiple evaluations by multiple 

therapists, Taylor was diagnosed with gender dysphoria. (R. at 4.) Gender dysphoria is a 

condition in which transgender individuals experience persistent and significant levels of distress 

caused by the conflict between their identified gender and the sex assigned to them at birth. (R. 

at 4.) Treatment for such a condition requires that the individual be allowed to live in accordance 

with their true gender identity. (R. at 4.) Taylor began to embrace her true identity as a girl and 

has been living a happy life after such a long personal struggle. (R. at 4.)  

Beside knowing she was a girl her whole life, Taylor has always known that she was born 

to swim, and has always excelled at swimming since childhood. (R. at 4.) For the first two years 

of high school, Taylor used to participate on the boy’s swim team. (R. at 17.)  She was 

uncomfortable participating on the boy’s team because her male teammates teased and made fun 

of her. (R. at 17.) Between Taylor’s sophomore and junior year of high school, Taylor began the 

transition process. (R. at 4.) The fear of being teased and insulted by her male teammates 

increased as she advanced along the transition process. (R. at 17.) It was at this time that Taylor 

approached the principal at her school for permission to participate on the women’s swim team 

in accordance with her true gender identity. (R. at 4.) Swayed by her emotional appeal and the 
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research showing that transgender students would greatly benefit from being allowed to compete 

in accordance with their true gender identity, the school allowed Taylor to try out for the 

women’s team. (R. at 4.) At the time, there was no policy against transgender athletes competing 

on their identified gender’s teams.  (R. at 5.) Taylor performed brilliantly and dominated the 

butterfly and backstroke events. (R. at 4.) She placed first at the qualifier swim meet and 

qualified for the state championship. (R. at 5.) The state championship would allow Taylor to be 

observed and recruited by the local state university, whose swimming program is among the top 

in the nation. (R. at 5.) She could have the same success as the two transgender track athletes in 

the neighboring state. (R. at 4). This period of her life is described by Taylor to be “my happiest 

moment.” (R. at 4.) But her happiness was not to last, as Taylor was barred from competing after 

the end of the season. (R. at 4-5.) 

The discriminatory policy. The North Greene High School Athletic Association (NGHSAA) is 

the body in charge of policy for high school sports in the region where Taylor resides. (R. at 5.) 

After the 2019-2020 swimming season, the NGHSAA promulgated a new rule regarding who 

can compete on which sport team. (R. at 5.) The policy was adopted partly because of the 

pressure from a group of students, parents and coaches from the area. (R. at 5.) People from 

outside of Taylor’s school did not know about her transgender status until they asked her coach. 

(R. at 5.) Once they were aware, they complained to the NGHSAA. (R. at 5.) The policy was 

called the Fair Opportunity for Women Athletes policy, which addressed transgender athletes 

competing on  women’s teams, something the NGHSAA has not addressed before. (R. at 5.) The 

NGHSAA explained that the policy was premised on the fact that “inherent, physiological 

difference between males and females result in different athletic capabilities” and to “allow 

biological males to compete against women would put women at an unfair competitive 

4 
 



disadvantage.” (R. at 5.)  The stated aim of the policy is to preserve the gains in women’s rights 

and afford women athletes greater opportunities to compete. (R. at 5.) The policy divided student 

athletes into two groups: biological males and biological females. (R. at 5.) The policy also bars 

transgender women from participating on the women’s team or in the women’s sports because of 

their biological sex. (R. at 5.)  

Procedural History 

Eastern District of North Greene. On March 15,2020, Plaintiff, Taylor Powell filed a complaint 

against NGHSAA in the United States District Court for the Eastern District of North Greene. 

(R. at 6.) Plaintiff sought declaratory and injunctive relief, to prevent enforcement of 

NGHSAA’s policy. (R. at 6.) Plaintiff asserted that the policy violated the Equal Protection and 

Due Process Clauses of the Fourteenth Amendment to the United States Constitution. (R. at 6.) 

Upon receipt of the parties’ motions for summary judgment, the district court denied Defendant’s 

motion and issued summary judgment in favor of Plaintiff. (R. at 6.) The district court found that 

the policy violated Plaintiff’s constitutional rights and entered a permanent injunction against 

enforcement of the policy. (R. at 6.) Defendants timely appealed that decision to the United 

States Court of Appeals for the Fourteenth Circuit. (R. at 6.)  

Fourteenth Circuit. On appeal, the Fourteenth Circuit reversed the district court’s decision. (R. 

at 13.) The Fourteenth Circuit found that NGHSAA’s policy does not violate either the Equal 

Protection or the Due Process Clauses of the Fourteenth Amendment to the United States 

Constitution. (R. at 12.) 
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SUMMARY OF THE ARGUMENT 

Equal Protection Clause 

Determining the appropriate level of scrutiny is central to the analysis of the Equal 

Protection Clause. To determine the level of scrutiny, courts examine the class that is being 

discriminated against. A suspect or quasi-suspect class would be entitled to heightened scrutiny 

levels of review: strict scrutiny and intermediate scrutiny. Transgender people should be 

considered a suspect class for the Equal Protection analysis. Transgender people satisfy the four 

factors often used by this Court to determine suspect class. Bowen v. Gilliard, 483 U.S. 587, 602 

(1987). Additionally, discrimination based on transgender status is a sex-based discrimination 

warranting an intermediate scrutiny level of review. A policy that would tolerate actions of one 

group while punishing the same actions carried out by another group because of their difference 

in biological sex is a policy that discriminates based on sex. Finally, the policy in controversy 

would not pass intermediate or strict scrutiny. The problem the policy was designed to alleviate 

is one speculative in nature. And the means employed by the policy are not narrowly tailored or 

closely related to the justification because there exist multiple alternatives that would be less 

discriminatory. 

Due Process Clause 

Determining the appropriate level of scrutiny is also central to the analysis of the Due 

Process Clause. To determine the appropriate level of scrutiny, courts examine the nature of the 

rights being infringed. A fundamental right would warrant the application of strict scrutiny. The 

policy in controversy infringes upon multiple of the Petitioner’s fundamental rights. The policy 

infringes upon the Petitioner’s right to body autonomy by preventing her from treating her 

gender dysphoria. The policy also violates the Petitioner’s right to personal expression by 
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preventing her from expressing her identity as a woman swimmer. The policy also disregards the 

Petitioner’s right to privacy by forcing her to disclose her transgender status to strangers. Finally, 

the policy violates the Petitioner’s right to education, a fundamental right rooted in the right to 

property.  
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ARGUMENT 

I. THE FAIR OPPORTUNITY FOR WOMEN ATHLETES POLICY, 

WHICH PROHIBITS TRANSGENDER STUDENTS FROM COMPETING 

ON FEMALE ATHLETIC TEAMS, VIOLATES THE EQUAL 

PROTECTION CLAUSE BECAUSE IT DOES NOT PASS THE 

HEIGHTENED SCRUTINY STANDARD OF REVIEW. 

The present controversy arose from a policy made by an athletic association seeking to 

bar non-biological females from competing on  women’s teams. (R. at 5.) Petitioners sought an 

injunction barring the policy from taking effect on the basis of an Equal Protection violation. (R. 

at 6.) 

The Fourteenth Amendment outlines numerous protections including the Equal 

Protection Clause. U.S. Const. amend. XIV § 1. The Fourteenth Amendment “nullifies and 

makes void all State legislation, and State action of every kind, which impairs the privileges and 

immunities of citizens of the United States, or which injures them in life, liberty, or property 

without due process of law, or which denies to any of them the equal protection of the laws.” 

Civil Rights Cases, 109 U.S. 3, 11(1883). The NGHSAA has been determined to be a state actor 

and not a contestable issue in this appeal. (R. at 6.) The Equal Protection Clause provides that a 

State cannot “deny to any person within its jurisdiction the equal protection of the law.” Id.  As 

part of the test for satisfaction of Equal Protection Clause, the courts must first determine the 

appropriate standard of review. Russel W. Galloway Jr., Basic Equal Protection Analysis, 29 

Santa Clara L. Rev. 121, 124 (1989). The Fourteenth Circuit determined that the appropriate 

standard of review is based on a mere rational basis test. (R. at 8.) However, the Fourteenth 

Circuit was incorrect in its determination because discrimination on the basis of transgender 
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status should be reviewed under heightened scrutiny. This Court should find that the policy 

violates the Equal Protection Clause because A) the transgender community should be 

considered a suspect class; B) transgender discrimination is sex discrimination and warrants 

intermediate scrutiny; and C) the policy would not pass heightened scrutiny. 

A. Discrimination based on transgender status should be reviewed under strict 

scrutiny because transgender exhibits characteristics of a suspect class. 

The Fair Opportunity for Women Athletes policy prohibits transgender athletes from 

competing with their identified gender. This is discrimination on transgender status and should 

be reviewed under strict scrutiny. 

To make the determination whether a classification warrants strict scrutiny, this Court has 

historically considered multiple factors. Bowen, at 602. The first factor is whether the class has 

historically been subjected to discrimination. Id., See also San Antonio Indep. Sch. Dist. v. 

Rodriguez, 411 U.S. 1, 28 (1973) (stating that suspect classes must have been subjected to a 

history of purposeful unequal treatment). The second factor is whether the class’s characteristics 

bear any relation to its “ability to perform or contribute to society.” City of Cleburne v. Cleburne 

Living Ctr., 473 U.S. 432, 440-41 (1985). The third factor is whether the class “exhibit[s] 

obvious, immutable, or distinguishing characteristics that define them as a discrete group”. 

Bowen, 483 U.S. at 602, See also Frontiero v. Richardson, 411 U.S. 677, 686 (1973) (stating sex 

is similar to suspect class such as race and origin because it is an immutable characteristic that is 

determined solely by the accident of birth). The last factor is whether the class is a minority or is 

politically powerless. Bowen, 483 U.S. at 602, See also Rodriguez, 411 U.S. at 28 (stating one 

indicium of a suspect class is having a position of political powerlessness). In the current case, 

all four factors favor treating transgenders as a suspect class. 
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1. Transgender people have historically faced discriminations in many 

areas.  

Transgenders are often victims of discrimination. See Kevin M. Barry et al., A Bare 

Desire to Harm: Transgender People and the Equal Protection Clause, 57 B.C.L. Rev. 507 

(2016). The discrimination faced by transgender individuals in today’s society is well 

documented by many court cases and studies. Brocksmith v. United States, 99 A.3d 690, 698 n.8 

(D.C. 2014) (stating that 71% of transgender individuals avoid discrimination by hiding their 

gender and almost 46% feel uncomfortable seeking police assistance). “Transgender people 

frequently experience harassment in places such as schools (78%), medical settings (28%), and 

retail stores (37%), and they also experience physical assault in places such as schools (35%) and 

places of public accommodation (8%).” Grimm v. Gloucester Cty. Sch. Bd., No. 19-1952, 2020 

WL 5034430, at *17 (4th Cir. 2020). According to the National Center for Transgender Equality, 

78% of students who identify as transgender report being harassed, with 35% reporting physical 

assault and 12% reporting sexual assault. Whitaker ex rel. Whitaker v. Kenosha Unified Sch. 

Dist. No. 1 Bd. of Educ., 858 F.3d 1034, 1051 (7th Cir. 2017) (citing Jaime M. Grant et al., 

Injustice at Every Turn: A Report of the National Transgender Discrimination Survey, Nat'l 

Center for Transgender Equality, at 33 (2011)). Furthermore, being transgender was treated as a 

disease for the longest time. Grimm, No. 19-1952, 2020 WL 5034430, at *17. Whereas 

“homosexuality”, another discriminated class, was removed from the Diagnostic and Statistic 

Manual of Mental Disorder (DSM) as a mental condition in 1973, “gender identity disorder” was 

not removed until 2013—a full 30 years later. Id. This long and painful history of discrimination 

should qualify transgenders as a suspect class requiring protection. The Petitioner also has faced 
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her share of discrimination; she was teased by and made fun of by male teammate when she used 

to compete on the male team. (R. at 17.) 

2. Transgender status does not impair transgender individuals.  

The second factor is whether being transgender bears any relation to “ability to perform 

or contribute to society.” Cleburne 473 U.S. at 440-41. The Court in Grimm has stated that being 

transgender “implies no impairment in judgment, stability, reliability, or general social or 

vocational capabilities.” Grimm, No. 19-1952, 2020 WL 5034430, at *17. Several courts have 

found that there is no relation between being transgender and the ability to contribute to society. 

M.A.B. v. Bd. of Educ. of Talbot Cty., 286 F. Supp. 3d 704, 720 (D. Md. 2018), Accord Evancho 

v. Pine-Richland Sch. Dist., 237 F. Supp. 3d 267, 288 (W.D. Pa. 2017) (stating that transgender 

individuals have a “defining characteristic that frequently bears no relation to an ability to 

perform or contribute to society”); Adkins v. City of New York, 143 F. Supp. 3d 134, 139 

(S.D.N.Y. 2015). Not only does being transgender have no negative effect on an individual’s 

ability to contribute the society, there is evidence of transgender people excelling in life, such as 

the two track athletes who dominated their state championship. (R. at 4.) This is further shown in 

the Petitioner’s case; she had always excelled at swimming throughout her childhood, and had 

great success in her life up until the enactment of the policy. (R. at 4.) The Petitioner even won 

multiple swimming meets which qualified for the state competition. (R. at 5.) These 

accomplishments further show that being transgender did not limit the Petitioner’s ability to 

contribute to society. It could be argued that having gender dysphoria is an impairment to the 

individual. However, this disorder can be cured by allowing the individual to live “in accordance 

with their gender identity”. (R. at 4.) This very cure is something the policy in question is 
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harming by excluding the Petitioner from participating on sports teams in accordance with her 

identity. This factor weighs in favor of treating transgenders as a suspect class.  

3. Being transgender is immutable and defines the individual as member 

of a discrete group.  

The third factor is whether the class “exhibit[s] obvious, immutable, or distinguishing 

characteristics that define them as a discrete group”. Bowen, 483 U.S. at 602. Several district 

courts have found that transgender individuals exhibit obvious, immutable, or distinguishing 

characteristics. M.A.B., 286 F. Supp. 3d at 720; Bd. of Educ. of the Highland Local Sch. Dist. v. 

United States Dep't of Educ., 208 F. Supp. 3d 850, 874 (S.D. Ohio 2016); Adkins, 143 F. Supp. 

3d at 139. Furthermore, gender identity is not easily changed by the individual, and there should 

be no expectation for an individual to change his/her gender identity. See Hernandez-Montiel, v. 

INS, 225 F.3d 1084, 1093 (9th Cir. 2000) (stating that “sexual identity [is]immutable; they are so 

fundamental to one's identity that a person should not be required to abandon them”). This is 

further illustrated by the Petitioner’s life story. The Petitioner has always known she was a girl 

and has always identified herself as such. (R. at 4.)  Even after suffering from “debilitating levels 

of distress” when she could not be her true gender, Petitioner still identifies as female. (R. at 4.) 

Transgender status is not something the Petitioner could have changed about herself, as 

evidenced by the suffering she went through to be her identified gender. This factor favors 

treating transgenders as a suspect class. 

4. Transgender individuals have few political powers.  

The last factor is whether the class is a minority or is politically powerless. Bowen, 483 

U.S. at 602. Transgender people only account for approximately .06% of the entire population of 

the United States. (R. at 14.) A population that cannot constitute even 1% of the population has 
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to be considered a minority. Furthermore, not only is the population of transgender individual 

small, they are also stigmatized by the society at large for their non-conformity, and a small and 

outcast group cannot be said to have much political power.  Highland, 208 F. Supp. 3d at 874 

(finding transgender individuals powerless due to their stigmatization and small population). 

Finally, there is a distinct lack of representation among legislators for transgender individuals. 

Adkins, 143 F. Supp. 3d at 140 (noting that unlike gay individuals, there are no openly 

transgender members of the United States Congress or the federal judiciary). The story of the 

Petitioner further demonstrates this point. The Petitioner has been competing as a female athlete 

for a whole season. (R. at 5.) This simple activity was taken from her by the political pressure 

from another group: the other swimmers and their parents. (R. at 5.) This shows the lack of 

political powers enjoyed by individuals such as Petitioner.  

The appellate court has erred in not considering transgenders as a suspect class. 

Transgenders have all the necessary indicia of a suspect class: 1) members of the group have 

been historically marginalized and discriminated against, 2) the identifying characteristics of the 

group have no bearing on their contribution to society, 3) transgender people have defining and 

immutable characteristics that defines them as a group, and 4) transgender people are a minority 

that is politically powerless. 

B. Discrimination based on transgender status is sex-based discrimination and 

warrants intermediate scrutiny. 

The Fair Opportunity for Women Athletes policy is discriminatory against transgender 

status. This is  sex-based discrimination. 

In determining the appropriate level of scrutiny for an Equal Protection analysis, the court 

looks at the class of persons being discriminated against. Grimm, 2020 WL 5034430, at *13. 
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Most classifications are upheld on a rational basis review. Id. Certain classification, such as race, 

must be reviewed under strict scrutiny. Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 224 

(1995) (stating that “all racial classifications reviewable under the Equal Protection Clause must 

be strictly scrutinized”). Sex-based discrimination is reviewed under a heightened standard. 

Cleburne, 473 U.S. at 440-41. Discrimination based on transgender status should be considered 

sex-based discrimination because the judicial history of the lower courts and of this Court both 

support it. 

1. The judicial history of lower courts supports treating discrimination 

based on transgender status as sex-based discrimination.  

The Sixth Circuit has found that discrimination against a transgender employee is 

sex-based discrimination. Smith v. City of Salem, 378 F.3d 566, 578 (6th Cir. 2004) (indicating 

that the court held that a transgender firefighter who was fired after she informed her employer 

that she was transitioning established a plausible case of Equal Protection violation). 

Furthermore, the Fourth Circuit has also found that discrimination against transgender 

individuals is sex-based discrimination for Equal Protection purposes. Grimm, 2020 WL 

5034430, at *14. In that case, the court found that a policy that excluded a transgender boy from 

using the boy’s bathroom  discriminated based on sex. Id. (the difference between the 

transgender boy and the other boys are their biological sex). This is in line with the decisions 

made by Seventh and Eleventh Circuits. Whitaker, 858 F.3d at 1051 (stating that policy that 

decides which bathroom a student may use based upon the sex listed on the student’s birth 

certificate is sex-based and requires heightened scrutiny); See also Adams ex. rel. Kasper v. Sch. 

Bd. of St. Johns Cty., 968 F.3d 1286, 1296 (11th Cir. 2020) (indicating policy that require 

biological females to use girls’ bathrooms and biological males to use boys’ bathrooms are 
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sex-based discrimination where heightened scrutiny applies). The policy in controversy is similar 

to the bathroom policies from the previous three cases. The Fair Opportunity for Women 

Athletes policy uses the biological sex of biologically male students to exclude them from 

joining  female sport teams. (R. 5.) That requirement is similar to the bathroom policies that use 

the biological sex of the biologically male students to exclude them from using the bathroom of 

biologically female students. The policy in controversy and the polices from other jurisdictions 

noted the above use of biological sex as the basis of differentiation between the students. The 

Eleventh Circuit noted in Adams that a policy that uses a student’s biological sex places “a 

special burden on transgender students because their gender identity does not match their sex 

assigned at birth.” Adams, 968 F.3d at 1296. Indeed, the policy uniquely affected transgender 

students by targeting the fact that they do not conform with the gender of their biological sex; it 

prevents transgender students from enjoying a simple aspect of their life such as going to the 

bathroom as their identified gender. 

2. This Court has ruled on a substantially similar issue before.  

This Court has ruled that discrimination against transgender individuals for the purpose 

of employment is sex-based discrimination. Bostock v. Clayton Cty., 140 S. Ct. 1731, 1754 

(2020). Bostock involves three employers firing long time employees shortly after the employees 

made known that they are homosexual or transgender, for no reason other than the employees 

being homosexual transgender. Bostock, 140 S. Ct. at 1737. The employees brought suits against 

their employers under Title VII alleging unlawful discrimination on the basis of sex. Bostock, 

140 S. Ct. at 1738. Title VII prohibits employers from firing or discriminating against employees 

because of the employee’s sex. See 42 U.S.C. § 2000e-2(a)(1). In that case, this Court had to 

decide whether firing and discriminating against an employee on the basis of their homosexuality 

15 
 



or transgender status qualifies as sex-based discrimination. Bostock, 140 S. Ct. at 1753. This 

Court has unequivocally stated that “it is impossible to discriminate against a person for being 

homosexual or transgender without discriminating against that individual based on sex.” Id. at 

1741. Even though the holding in  Bostock is regarding sex-based discrimination in an 

employment context under Title VII, it should be applicable in the case at hand. It would be 

extremely unusual to decide that discrimination on transgender status alone qualifies as 

sex-based discrimination under Title VII but not under the Equal Protection Clause. Furthermore, 

the facts of the case at hand are substantially similar to the hypothetical situation that this Court 

used in its analysis of sex-based discrimination in Bostock.  In Bostock, the Court used an 

example of two employees, one is a transgender woman and the other is a biological woman, to 

illustrate its reasoning. Id. at 1741. The Court has stated that if the employer fires the transgender 

employee for the same action it would tolerate in an biological female employee, then the 

employer discriminates against the transgender employee on basis of sex because the 

“employee's sex is a but-for cause of his discharge”. See Id at 1741-42. In the case at hand, the 

policy affects transgender athletes similarly. It prevents transgender woman athletes from 

participating on women’s teams. (R. at 5.) The policy discriminates against the transgender 

athletes through exclusion just like the employer discriminates against the transgender employee 

by  firing them. The only difference between the transgender athletes and their biological female 

cohorts is biological sex. The policy targets the biological sex of the transgender athletes; 

therefore, it can be said that the biological sex of the transgender athletes is the but-for cause of 

their exclusion from the teams. When an employee’s biological sex is the but-for cause of their 

exclusion or firing, this Court has held that the employer discriminated against the employee on 
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the basis of sex. Because the athletes’ biological sex is the but-for cause of their exclusion, this 

Court should likewise hold that the policy discriminated against the athletes on the basis of sex. 

The appellate court erred when it did not apply the intermediate scrutiny standard of 

review to this policy. Both circuit judicial history and this Court’s own decision support the 

classification of discrimination on transgender status as sex-based discrimination warranting 

heightened review. 

C. The policy at issue does not pass review under heightened scrutiny. 

The policy targets athletes’ transgender status and their biological sex and should be 

reviewed under heightened scrutiny. Under the strict scrutiny standard of review, a law must be 

narrowly tailored to advance a compelling state interest. Carey v. Population Servs. Int'l, 431 

U.S. 678, 686 (1977). To survive the intermediate scrutiny standard of review, the state actor 

must establish that the “means employed are substantially related” to an “exceedingly persuasive 

justification.” United States v. Virginia, 518 U.S. 515, 524 (1996). Under both levels of 

heightened scrutiny, ‘[t]he burden of justification is demanding and it rests entirely on the State.” 

Virginia, 518 U.S. at 533. The justification “must not rely on overbroad generalizations about the 

different talents, capacities, or preferences of males and females”. Id. 

1. The justification of the policy in controversy is not exceedingly 

persuasive or compelling.  

 Under intermediate scrutiny, when the government defends one of its policies as “a 

means to redress past harms or prevent anticipated harms, it must do more than simply ‘posit the 

existence of the disease sought to be cured.’” Turner Broad. Sys., Inc. v. F.C.C., 512 U.S. 622, 

664 (1994) (quoting Quincy Cable TV, Inc. v. F.C.C., 768 F.2d 1434, 1455 (CADC 1985)). 

Under strict scrutiny, the requirement is largely the same. PSINet, Inc. v. Chapman, 362 F.3d 
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227, 238 (4th Cir. 2004) (holding that the court reviewed the policy under strict scrutiny and 

quoted Turner to establish the requirement). Furthermore, the policy must “demonstrate that the 

recited harms are real, not merely conjectural, and that the regulation will in fact alleviate these 

harms in a direct and material way.”  Turner, 512 U.S. at 624. The policy in controversy aims to 

“avoid the competitive disadvantage to women” and to “prevent the erosion of the significant 

gains made over the past several decades to afford female athletes greater opportunities.” (R. at 

8-9.) On the surface, this justification seems sound because advancing and defending the gains in 

women’s rights is a noble goal. However, the harm that the NGSAA purported to come from 

allowing transgender women to participate on female teams is nothing more than imaginary 

harm. The population of transgender people is exceedingly small when compared to the 

population of the U.S.; they only make up approximately 0.6% of the population. (R. at 14.) 

Furthermore, transgender women would make up even smaller percentage than that. A 

population that small can hardly cause “the erosion” of advances in the rights of women athletes. 

The record of the best high school swimmers also shows the lack of “erosion” caused by 

transgender athletes. For both the 200-yard Individual Medley competition and the 100-yard 

Butterfly competition, the top ten women performers are all biological females. (R. at 21.) 

Furthermore, the policy is based on “overbroad generalizations about the difference in talents, 

capacities, or preferences of males and females.” The policy relies on the difference in capability 

of men and women to back up its claim of unfair advantage. (R. at 5.) This is arbitrary because 

women are perfectly capable of competing against men in swimming. Referring again to the high 

school record for top female performers, the time of the top female swimmer, who is a biological 

female, would place her within the top five of all high school male swimmers. (R. at 20.) It could 

be argued that the policy is not just to prevent transgender women but also cisgender men from 
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competing on  women’s teams. This justification, however, is a solution in search of the 

problem. Up until March 2020, there has been no policy in place to address the possibility of 

biological male athletes competing on women’s teams. (R. at 5.) The policy was only created 

after complaints made by students, parents and coaches regarding participation by a transgender 

athlete. (R. at 5.). It is clear that the policy was made to specifically prevent transgender female 

athletes from participating on the women’s team. To conclude, the justification of erosion of 

female athletes’ rights by transgender athletes is, as discussed above, not entirely persuasive. 

2. The means employed by the policy is not narrowly tailored or 

substantially related to the justification.  

When there exists an alternative means that does not discriminate, this Court has found 

that the chosen mean is less likely to be related to the justification. Clark v. Jeter, 486 U.S. 456, 

461-65 (1988) (utilizing intermediate scrutiny, the Court invalidated a state law limiting when 

paternity suits could be brought because there are other means of utilizing different time limits to 

avoid stale claims). Under strict scrutiny, “if a less restrictive alternative would serve the 

Government's purpose, the legislature must use that alternative.” United States v. Playboy Entm't 

Grp., Inc., 529 U.S. 803, 813 (2000). The policy in controversy is not narrowly tailored because 

it totally excludes transgender athletes from being able to compete on female athletics teams. 

The policy relies on the difference in male and female capabilities for its rationale to exclude 

biological born male. (R. at 5.) However, the policy did not consider the difference between 

transgender athletes and cisgender male athletes. This is especially problematic in the case of a 

transgender athlete who, like the Petitioner, is transitioning to be physically similar to women. 

(R. at 4.) A policy that fails to take in to account such a difference and also completely bars 

transgender female athletes from competing as their true gender cannot be said to be narrowly 
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tailored. Furthermore, there exists alternative means to prevent unfair disadvantages to biological 

female athletes. The court below mentioned using height and weight as a criterion to exclude 

athletes instead. (R. at 10.) Unlike the current policy, that approach would allow some 

transgender athletes from competing. Additionally, that same approach was considered by the 

Respondent as a viable alternative at the summary judgement hearing in the District Court. (R. at 

15.) Furthermore, if the physiological differences between men and women are as pronounced as 

the court below seems to believe, another alternative is using progression in the transition 

process as a criterion for exclusion. (R. at 10.) The cut off could be the number of months the 

person has been on hormone blockers. This would allow some transgender athletes to participate 

as their true gender while preserving the “fairness.”  

Additionally, the current policy would also increase the risk of transition athletes being 

the victims of assault. “Transgender people frequently experience harassment in places such as 

schools (78%), medical settings (28%), and retail stores (37%), and they also experience physical 

assault in places such as schools (35%) and places of public accommodation (8%).” Grimm, 

2020 WL 5034430, at *17. A policy that forces transgender women to compete together and 

possibly be in close quarter with cisgender male teammates could increase the risk of harassment 

and assault. The Petitioner has been a victim of harassment by male teammates since before her 

transition. (R. at 17.) She was even more worried that the harassment would be worse because 

the transitioning process would make her look even more different from a typical male. (R. at 

17.)  The new policy would force her to face her tormentor and expose herself to more 

harassment or even assault. 

The policy in controversy does not advance a persuasive justification because the harm it 

is trying to prevent is mere conjecture. The means employed by the policy are not substantially 
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related to its justification because there are less discriminatory alternatives. This Court should 

hold that the policy violates the Equal Protection Clauses because it cannot survive the 

appropriate heightened scrutiny standard of review. 

II. THE FAIR OPPORTUNITY FOR WOMEN ATHLETES POLICY, WHICH 

PROHIBITS TRANSGENDER STUDENTS FROM COMPETING ON FEMALE 

ATHLETIC TEAMS, VIOLATES THE DUE PROCESS CLAUSE BECAUSE IT 

INFRINGES UPON THE FUNDAMENTAL RIGHTS TO PRIVACY AND 

EDUCATION. 

Under the Due Process Clause of the Fourteenth Amendment, no State shall “deprive any 

person of life, liberty, or property, without due process of law.” U.S. Const. amend. XIV § 1. 

“[T]he Due Process Clause of the Fourteenth Amendment embodies a substantive component 

that protects against ‘certain government actions regardless of the fairness of the procedures used 

to implement them.’” Immediato v. Rye Neck Sch. Dist., 73 F.3d 454, 460 (2d Cir. 1996) 

(quoting Daniels v. Williams, 474 U.S. 327, 331 (1986)). “In assessing whether a government 

regulation impinges on a substantive due process right, the first step is to determine whether the 

asserted right is ‘fundamental.’” Leebaert v. Harrington, 332 F.3d 134, 140 (2d Cir. 2003). 

Fundamental rights are subject to strict scrutiny. Id.  

A. The policy infringes upon the Petitioner’s fundamental right to personal 

privacy by preventing her from expressing her true identity.  

The right to privacy is not mentioned in the Bill of Rights, however, it can be found in the 

“penumbras, formed by emanations” of other constitutional protections. Griswold v. Connecticut, 

381 U.S. 479, 484 (1965). This Court has articulated that the right to privacy is “the right of the 

individual, married or single, to be free from unwarranted governmental intrusion into matters so 
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fundamentally affecting a person.” Eisenstadt v. Baird, 405 U.S. 438, 453 (1972). The liberties 

guaranteed by the Fourteenth Amendment “extend[s] to certain personal choices central to 

individual dignity and autonomy, including intimate choices that define personal identity and 

beliefs.” Obergefell v. Hodges, 576 U.S. 644, 663 (2015). The majority in the court below would 

have this Court believed that the issue at hand is one of the rights to participate in sports. (R. at 

12.) However, the right that is at issue is one more important than that, it is one of identity 

expression, autonomy, and personal privacy.  

1. The policy infringes upon the Petitioner’s right to treat her mental 

condition.  

Historically, this Court has respected a person’s fundamental right to control their body, 

in other words, their bodily integrity. See Roe v. Wade, 410 U.S. 113 (1973) (constitutionally 

protected right to choose whether or not to terminate a pregnancy), See also Cruzan ex rel. 

Cruzan v. Dir., Mo. Dep't of Health, 497 U.S. 261 (1990) (arguing that the constitutional right to 

refuse medical treatment that sustains life). A person treating their own medical condition is no 

different from a person choosing to obtain medical procedure; both involve individuals making 

decisions regarding their own bodies. Transgender individuals often have a condition called 

gender dysphoria—a persistent and clinically significant distress caused by the incongruence 

between their gender identity and their biological sex. (R. at 4.) Treatment for children and 

adolescents who experience gender dysphoria includes social gender transition and physical 

interventions such as puberty blockers, hormone therapy, and sometimes surgery. Doe ex rel. 

Doe v. Boyertown Area Sch. Dist., 897 F.3d 518, 522 (3d Cir. 2018). “‘Social gender transition’ 

refers to steps that transgender individuals take to present themselves as being the gender they 

most strongly identify with.” Id. “For transgender individuals, an important part of the social 
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gender transition is having others perceive them as being the gender the transgender individual 

most strongly identifies with.” Id. In the case at hand, the policy in controversy requires the 

Petitioner to present herself as a boy if she wishes to participate in an activity that she loves. (R. 

at 5.) This runs counter with the treatment for Petitioner’s gender dysphoria. By forcing the 

Petitioner to identify herself as a gender she is not, the policy discourages others from treating 

her as a woman. The Petitioner cannot successfully treat her gender dysphoria while being 

treated as a man by her peers. Going further, the policy might even make her condition worse. 

Preventing transgender individuals from being consistent with their identity can have detrimental 

effects on their mental health. Boyertown, 897 F.3d at 522. The exclusionary policies 

“exacerbate the risk of ‘anxiety and depression, low self-esteem, engaging in self-injurious 

behaviors, suicide, substance use, homelessness, and eating disorders among other adverse 

outcomes.’” Id. 

2. The policy infringes upon the Petitioner’s right to self-identity.  

This Court has stated that the government guarantees a person the right, “within a lawful 

realm, to define and express their identity” Obergefell, 576 U.S. at 651-52. Liberty presumes an 

autonomy of self that includes freedom of thought, belief, expression, and certain intimate 

conduct. Lawrence v. Texas, 539 U.S. 558, 562(2003). “The Due Process Clause gives [people] 

the full right to engage in their conduct without intervention of the government.” Id. at 578. In 

the current case, the Petitioner has always known that she is a woman. (R. at 4.) This identity is 

so important to her that she has suffered mentally from being unable to reconcile it with her birth 

gender. (R. at 4.) After obtaining help from multiple therapists, she was finally able to embrace 

her true identity and began living the happiest moments of her life. (R. at 4.) Being a woman is 

not the only identity that the Petitioner wishes to express. She also believes that she was born to 

23 
 



swim. (R. at 4.) The choice to participate as a female swimmer is important to the Petitioner 

because it allows her to express her full identity as a woman athlete. This simple act of 

expression is exactly the kind of right that this Court has recognized in Obergefell. The policy in 

controversy would completely prevent the Petitioner from competing as a woman swimmer. (R. 

at 5) The policy effectively prevents the Petitioner from self-identifying as a woman swimmer. It 

could be argued that the policy only prevents her from participating, and that it is not preventing 

her from personally identifying as a woman swimmer. However, that argument is flawed because 

what is a person’s identity if she cannot express it? To allow a person to identify as a woman but 

then ban her from expressing herself as one would be like to recognize a person as having 

autonomy over their body but ban them from modifying it. Moreover, the policy also forces the 

Petitioner to express herself as something she is not: a man. It could be said that she has a choice 

to not compete in high school sports so that she would not have to identify herself as a man, but a 

choice that would have the Petitioner give up on one of her two identities is hardly a choice at 

all. Additionally, this policy forces the Petitioner to make a choice that her fellow female athletes 

do not have to make and prevents her from exercising her “full right” to engage in conduct in 

line with her identity: competing as a woman.  

3. The policy infringes upon the Petitioner’s right to not disclose her 

personal information. 

This Court has long held that there exists in the United States Constitution a right to 

privacy protecting “the individual interest in avoiding disclosure of personal matters.” Whalen v. 

Roe, 429 U.S. 589, 599 (1977). Under this Court’s recognition of the privacy right to avoid 

disclosure, the Second Circuit has held that the right to avoid disclosure includes transgender 

status as a confidential matter. Powell v. Schriver, 175 F.3d 107, 111 (2d Cir. 1999). The court 
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reasoned that “there are few matters that are quite so personal as the status of one's health, and 

few matters the dissemination of which one would prefer to maintain greater control over.” Id. 

(quoting Doe v. City of New York, 15 F.3d 264, 267 (2d Cir. 1994)) (inner quotations omitted). 

Regarding transgender status specifically, the court reasoned that the increased exposure to 

discrimination and intolerance is further proof that transgender status is intimate and private. Id. 

This is in line with another decision made by the Sixth Circuit, finding that “sexuality and 

choices about sex, in turn, are interests of an intimate nature which define significant portions of 

our personhood.” Bloch v. Ribar, 156 F.3d 673, 685 (6th Cir. 1998). The Sixth Circuit went on to 

say, “Publicly revealing information regarding these interests exposes an aspect of our lives that 

we regard as highly personal and private.” Id. 

In the case at hand, the policy in controversy would force the Petitioner to disclose her 

transgender status whenever she competes. The policy uses biological gender to determine 

whether an athlete can participate in women’s sport or on women’s team (R. at 5.) To verify the 

sex of an athlete, this policy would force the disclosure of her biological sex. In the case of 

transgender athletes like the Petitioner, it would also force them to disclose their biological sex, 

which is not the same as the gender they identify as, which would essentially “out” them. The 

Petitioner embraced being a woman and came out as transgender to people at her school such as 

the principal and her schoolmates who knew her since sophomore and freshman year. (R. at 4-5, 

17.) However, the Petitioner did not come out as transgender to people outside of the school. (R. 

at 5.) By forcing the petitioner, who already identified and embraced living as a woman, to 

participate as a man, the policy is forces her to disclose her transgender status to others who she 

does not wish to share the information with. This is an invasion of privacy because a person’s 

transgender status is a confidential matter. Furthermore, as the Second Circuit pointed out, 
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disclosure of transgender status would expose an individual to discrimination and intolerance. 

Powell, 175 F.3d at 111. This was also the Petitioner’s personal experience; she was harassed 

and insulted by her male teammate while she was on the men’s team. (R. at 7.) This emphasizes 

the importance of the Petitioner being allowed to control the dissemination of her transgender 

status. 

The policy in controversy violates the Petitioner’s right to privacy through denying her 

autonomy, self-identity, and personal privacy. The policy prevents the Petitioner from treating 

her medical condition of gender dysphoria by forcing her to identify herself as a man when she 

competes. By preventing her from treating her gender dysphoria, the policy also increases the 

Petitioner’s risk of mental illness. Furthermore, the policy denies the Petitioner’s right to 

self-identify as a woman by forcing her to compete as a man—something she is not. Finally, the 

policy also violated the Petitioner’s right to keep her intimate information private by forcing her 

to disclose her transgender status to strangers every time she competes.  

B. The policy infringes upon the Petitioner’s right to education by preventing 

her from being able to compete on the women’s team.  

The court below stated that there is no such thing as a fundamental right to education. (R. 

at 12.) However, this Court has stated that “[c]ourts must exercise reasoned judgment in 

identifying interests of the person so fundamental that the State must accord them its respect.” 

Obergefell, 576 U.S. at 645.  

Many courts have recognized the importance of high school athletic participation. See 

Boyd v. Bd. of Directors of McGehee Sch. Dist. No. 17, 612 F. Supp. 86 (E.D. Ark. 1985) 

(recognizing the importance of high school football to a senior); Fla. High Sch. Activities Ass'n, 

Inc. v. Bryant, 313 So. 2d 57, 57 (Fla. Dist. Ct. App. 1975) (recognizing that interscholastic 
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basketball is an important and vital part of a student’s life which provides an impetus to the 

student’s general scholastic and social development). In Boyd, a student was suspended from 

participating on the football team for a year. 612 F. Supp. at 89. The student was a star football 

player and his participation on the football team was “vital and indispensable to a college 

scholarship and, in essence, a college education.” Id. at 93. That was also the last season he could 

participate. Id. Accordingly, the court found that the player’s participation in interscholastic 

athletics must be deemed a property interest protected by the Due Process Clause of the 

Fourteenth Amendment. Id. The court did so because participating in sports has a direct effect on 

the player’s future educational and economic development. Id. The case at hand bears substantial 

similarity to the Boyd case. The Petitioner is a gifted swimmer who had placed first at the 

season-ending conference meet, qualifying her to participate at the state championship. (R. at 4, 

5.) Her success in swimming put the Petitioner in a similar situation skill wise with the football 

player from Boyd. The local state school, home to one of the nation’s top swimming programs, 

would be recruiting at the state championship, and a recruitment by the university would mean a 

scholarship to go to college. (R. at 3, 5.) These facts show that being able to participate in the 

swimming event is of paramount importance to the Petitioner, as it is her direct line to obtaining 

a free education from a prestigious university. Finally, the policy would bar the Petitioner from 

participating in interscholastic swimming as a woman by forcing her to participate on the men’s 

team, where she has faced substantial harassment in the past. (R. at 5, 17.) Choosing between 

accepting harassment and participating or not participating to avoid harassment is not a real 

choice; the policy effectively prevents her from participating in interscholastic swimming. This 

quasi-ban is similar to the suspension in Boyd that completely prevented the football player from 

participating in football matches. Based on the fact above, this Court should find that the 
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Petitioner has a fundamental right to participate in interscholastic swimming because there exists 

a property interest in scholarship and future education that the Petitioner stands to lose if the 

policy is allowed to discriminate against her. 

The policy in controversy violates the Due Process Clause by infringing upon the 

Petitioner’s fundamental rights. It infringes upon the Petitioner’s privacy rights by preventing her 

from treating her mental condition, barring her from self-identifying as a woman and forcing her 

to divulge personal information to strangers. Because the policy infringes upon many 

fundamental rights, this Court is compelled to review the policy under heightened scrutiny. And 

this Brief has shown that the policy would not survive a review under strict scrutiny. See supra, 

Section I.C. 

CONCLUSION 

The policy in issue violates the Equal Protection Clause because it cannot pass 

heightened scrutiny level of review. Transgender status should be afforded strict scrutiny 

because transgenders as a group have all the hallmarks of a suspect class under the current 

four-factors-consideration employed by this Court. Transgender status, at the least, should be 

reviewed under intermediate scrutiny because discrimination based on transgender status is 

sex-based discrimination. That finding would be in line with the judicial history of lower courts 

and this Court’s own past case law. The policy in issue also violates the Due Process Clause 

because it infringes upon fundamental rights to privacy and education. The policy, which bans 

transgender female athletes from competing on women’s teams, prevents the Petitioner from 

making personal decision about her body, her identity, and her intimate information. The policy 

also infringes upon the Petitioner’s right to education by taking away her chance to be recruited 

by universities. 
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PRAYER 

For the forgoing reasons, Petitioner respectfully request that this Honorable Court 

REVERSE the Court of Appeals for the Fourteenth Circuit and REINSTATE the judgment from 

the United States District Court for the Eastern District of North Greene granting summary 

judgment in favor of Taylor Powell. 

Respectfully Submitted, 
______________________________ 

ATTORNEYS FOR PETITIONER 

DATE: September 28, 2020 
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APPENDIX A 

Constitutional Provisions 

U.S. Const. amend. XIV § 1. 

No state shall make or enforce any law which shall abridge the privileges or              
immunities of citizens of the United States; nor shall any state deprive any person              
of life, liberty, or property, without due process of law; nor deny to any person               
within its jurisdiction the equal protection of the laws. 
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