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QUESTIONS PRESENTED 

1. Whether a state high school athletic association’s policy, which prohibits transgender 

students from competing on female athletic teams, violates the Equal Protection Clause 

when the government interests behind the policy are not important, and the means 

employed are not substantially related. 

2. Whether a state high school athletic association’s policy, which prohibits transgender 

students from competing on female athletic teams, violates the Due Process Clause’s 

fundamental liberty rights to choose one’s gender identity and education experiences.  
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OPINIONS BELOW 

 The decision of the United States District Court for the Eastern District of North Greene is 

unreported and cited at Powell v. North Greene State High School Athletic Ass’n, 2020 WL 12345 

(E.D.N.G. 2020). R. at 6, n.3. The decision of the United States Court of Appeals for the Fourteenth 

Circuit is also unreported and provided in the Record. R. at 7-18. 

CONSTITUTIONAL PROVISIONS INVOLVED 

 The Fourteenth Amendment states, in relevant part, that “[n]o State shall … deprive any 

person of life, liberty, or property, without due process of law; nor deny to any person within its 

jurisdiction the equal protection of the laws.” U.S. Const. amend. XIV, § 1.  

STATEMENT OF THE CASE 

A. Statement of the Facts  

 Petitioner Taylor Powell (“Ms. Powell”), a student at North Greene High School, has 

suffered from debilitating distress for most of her post-pubescent life. R. at 4. Ms. Powell was born 

a biological male, but as she navigated through puberty, she began to identify as a transgender 

female. Id. Ms. Powell struggled with gender dysphoria, a condition in which transgender 

individuals experience persistent and clinically significant distress caused by the incongruence 

between their gender identity and biological sex. Id. There is both medical and scientific consensus 

that treatment for gender dysphoria includes allowing transgender persons to live in accordance 

with their gender identity. Id. Although Ms. Powell struggled with her identity early on in life, she 

began to embrace her “true identity” as a female, allowing her to live her “happiest moments.” Id.  

 Ms. Powell excelled at swimming during her childhood. Id. After her sophomore year, Ms. 

Powell informed the school that she was transgender, in the process of transitioning, and wanted 

to be considered a female student. Id. Ms. Powell told the principal that she has only known two 



   
 

 
 

2 

things for most of her life: “I am a girl, and I was born to swim.” Id. Moved by Ms. Powell’s 

emotional appeal, the school decided to allow transgender athletes to participate on the sports team 

aligned with their identified gender as opposed to biological sex. Id. The school announced that 

the new policy was “designed to afford an increasing number of transgender students an 

opportunity to participate in athletics in a manner consistent with their gender identity.” Id. As a 

result, Ms. Powell was eligible to try out for the women’s swim team during the fall of 2019. Id. 

 Ms. Powell excelled in the butterfly and backstroke events during the 2019 season. Id. 

Although Ms. Powell was thrilled that she could compete in accordance with her gender identity, 

the school’s policy was not universally well-received. Id. Ms. Powell’s fellow teammate, Brittany 

Miller, was disheartened to learn about the new policy because she feared that it could potentially 

put her at a disadvantage and enable Ms. Powell to capture the attention of college coaches. Id. at 

3-4. At the season-ending meet, Ms. Powell finished first and qualified for the state championship, 

with Brittany finishing only a few seconds behind in second place. Id. at 5. Unfortunately, 

Brittany’s second place finish was not enough to qualify for the state championship. Id.  

 Ms. Powell’s success was not celebrated throughout the North Greene community. Id. 

Brittany, her parents, her teammates, and other coaches and competitors from nearby high schools 

complained to the North Greene High School Athletic Association (“NGHSAA”) after the season 

concluded. Id. Since the NGHSAA did not have any rules addressing this issue, in March 2020, 

the NGHSAA Board passed the Fair Opportunity for Women Athletes Policy (hereinafter the 

“NGHSAA policy” or the “policy”). Id. The NGHSAA policy was premised on the fact that 

“inherent, physiological differences between males and females result in different athletic 

capabilities” and that to “allow biological males to compete against women would put women at 

an unfair competitive disadvantage.” Id. Additionally, the policy’s objective was to preserve for 
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biologically female athletes the significant gains made over the past several decades to afford them 

greater opportunities to compete on an even playing field with men. Id. The policy provides: 

(1) Interscholastic and intramural club athletic teams or sports that are sponsored 
by a public primary or secondary school or institution whose students or teams 
compete in the North Greene High School Athletic Association shall be 
expressly designated as one (1) of the following based on biological sex: (a) 
Males, men, or boys; (b) Females, women, or girls; or (c) Coed or mixed. 
 

(2) Athletic teams or sports designated for females, women, or girls shall not be 
open to students who are biologically male. 

 
Id. The policy was silent on any comparable limitation for any persons – whether transgender or 

cisgender1 – who wish to participate on male designated teams. Id. As a result of the policy, Ms. 

Powell could neither try out nor compete for the women’s swim team for the 2020-21 season. Id. 

at 6. 

B. Procedural History  

 Ms. Powell filed a Complaint against the NGHSAA in the United States District Court for 

the Eastern District of North Greene on March 15, 2020. Id. Ms. Powell alleged that the NGHSAA 

policy violated the Fourteenth Amendment to the United States Constitution’s Equal Protection 

and Due Process Clauses and, sought both declaratory and injunctive relief. Id. The district court 

entered a preliminary injunction against enforcement of the policy and also granted Ms. Powell’s 

motion for summary judgment. Id. On June 1, 2020, the district court entered a permanent 

injunction against enforcement of the policy after finding it to be unconstitutional. Id.  

 The Fourteenth Circuit reversed the district court’s decision. Id. The Fourteenth Circuit 

held that the NGHSAA policy neither violated the Equal Protection Clause nor the Due Process 

Clause. Id. at 3. The court held that the NGHSAA policy could withstand both rational basis review 

 
1 A “cisgender” individual is “a person who identifies with the sex that person was determined to 
have at birth.” Doe v. Boyertown Area Sch. Dist., 897 F.3d 518, 522 (3d Cir. 2018). 
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and intermediate scrutiny under equal protection analysis because it was substantially related to 

the important government objective of ensuring that athletic opportunities for women are not to be 

diminished. Id. at 9, 11. The court also held that since the rights that were allegedly violated were 

non-fundamental, the policy survived rational basis review and did not violate the Due Process 

Clause. Id. at 11. In the dissent, Judge Monroe aligned with the district court’s ruling, finding that 

the policy violated both the Equal Protection Clause and Due Process Clause and urged for the 

NGHSAA policy to be permanently enjoined. Id. at 13.  

SUMMARY OF THE ARGUMENT 

 This Court should reverse the Fourteenth Circuit’s holding because the NGHSAA policy 

violates Ms. Powell’s rights under both the Equal Protection Clause and Due Process Clause of 

the Fourteenth Amendment. First, this Court should reverse the Fourteenth Circuit’s decision 

because it incorrectly applied rational basis review to find that the NGHSAA policy did not violate 

the Equal Protection Clause. The policy discriminates against transgender persons, a quasi-suspect 

class, and because it does so on the basis of sex, this Court should apply intermediate scrutiny. The 

NGHSAA policy cannot survive intermediate scrutiny, because the goals of ensuring the benefits 

of athletics for women and ensuring equal opportunity to recognition and scholarship are not 

important government interests when applied to transgender individuals. Even if this Court 

recognizes those interests as important, the policy is not substantially related to its purported goals 

of ensuring the benefits of athletics to women and advancing equal access to opportunities and 

scholarships. In the alternative, if this Court applies rational basis review, the NGHSAA is still 

unconstitutional because it is nothing more than a bare desire to harm transgender persons.  

 Second, this Court should also reverse the Fourteenth Circuit’s decision that the policy 

does not violate the Due Process Clause because it erroneously determined that the NGHSAA 
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policy did not infringe on a fundamental right and that under rational basis review, the policy was 

constitutional. The policy infringes upon Ms. Powell’s fundamental privacy right to identify as a 

female because it denies her the same opportunities provided to her biologically female classmates. 

Additionally, the policy invokes Ms. Powell’s right to make decisions regarding her education, 

specifically her desire to participate on the women’s swim team. As the policy infringes upon two 

fundamental rights, it cannot survive strict scrutiny. The policy is not narrowly tailored to a 

compelling government interest and unjustly strips transgender individuals of their right to 

participate in sports with their identified gender. However, even if this Court does not find a 

fundamental right, the policy fails to survive rational basis review because it is not rationally 

related to a legitimate government interest as it takes away Ms. Powell’s, and other transgender 

individuals’, ability to further their education. 

STANDARD OF REVIEW 

 Because the issues on appeal are questions of law, this Court must review the record de 

novo. Pierce v. Underwood, 487 U.S. 552, 558 (1988).    

ARGUMENT 

I. THE FOURTEENTH CIRCUIT INCORRECTLY HELD THAT THE NGHSAA 
POLICY DOES NOT VIOLATE MS. POWELL’S RIGHTS UNDER THE EQUAL 
PROTECTION CLAUSE OF THE FOURTEENTH AMENDMENT. 

 
The Fourteenth Circuit incorrectly held that the NGHSAA policy does not violate Ms. 

Powell’s rights under the Equal Protection Clause of the Fourteenth Amendment and that it can 

withstand both rational basis review and intermediate scrutiny. The Equal Protection Clause 

provides that “[n]o State shall … deny to any person within its jurisdiction the equal protection of 

the laws.” U.S. Const. amend. XIV, § 1. This Court has noted that the “rights created by the first 

section of the Fourteenth Amendment are, by its terms, guaranteed to the individual.” Shelley v. 
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Kraemer, 334 U.S. 1, 22 (1948). The Equal Protection Clause thus restricts states from passing 

laws that are inconsistent with individuals’ constitutional rights, such as equal treatment. See 

Obergefell v. Hodges, 576 U.S. 644 (2015). 

However, the “promise that no person shall be denied the equal protection of the laws must 

coexist with the practical necessity that most legislation classifies for one purpose or another, with 

resulting disadvantage to various groups or persons.” Romer v. Evans, 517 U.S. 620, 631 (1996). 

To address this issue, this Court developed tiers of judicial scrutiny to analyze laws that classify 

individuals into groups. See, e.g., City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 440 

(1985) (explaining that legislation will be upheld if the classification drawn is rationally related to 

a legitimate state interest); Craig v. Boren, 429 U.S. 190, 197 (1976) (sex-based classifications 

trigger intermediate scrutiny which requires that classifications “serve important governmental 

objectives and must be substantially related to achievement of those objectives”). Sex-based 

classifications are subject to intermediate scrutiny because sex often has no relation to an 

individual’s ability to perform or contribute to society. Whitaker v. Kenosha Unified Sch. Dist. No. 

1 Bd. of Educ., 858 F.3d 1034, 1050 (7th Cir. 2017). The NGHSAA policy violates Ms. Powell’s 

rights under the Equal Protection Clause because it fails intermediate scrutiny.2 

A. Quasi-Suspect Classifications and Classifications Based on Sex Must Withstand 
Intermediate Scrutiny. 
 
The Fourteenth Circuit incorrectly applied rational basis review to uphold the 

constitutionality of the NGSHAA policy because transgender persons constitute a quasi-suspect 

class, and the NGHSAA policy discriminates on the basis of sex. Intermediate scrutiny is the 

proper level of scrutiny for laws that employ quasi-suspect classifications such as gender. United 

 
2 For purposes of this brief, the terms “intermediate scrutiny” and “heightened scrutiny” are used 
interchangeably. 
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States v. Coleman, 166 F.3d 428, 431 (2d Cir. 1999); Craig, 429 U.S. at 197. Sex-based 

classifications are quasi-suspect classifications; therefore, courts must apply heightened scrutiny. 

Grimm v. Gloucester Cty. Sch. Bd., No. 19-1952, 2020 U.S. App. LEXIS 27234, at *44 (4th Cir. 

Aug. 26, 2020). Policies that discriminate against transgender persons are “inherently based upon 

a sex-classification and heightened review applies.” Whitaker, 858 F.3d at 1051. Here, the 

NGHSAA policy must withstand, and fails, intermediate scrutiny because the policy discriminates 

not only against transgender persons, a quasi-suspect class, but also on the basis of sex. 

1. Intermediate Scrutiny Is the Correct Level of Scrutiny to Apply Because Transgender 
Persons Are a Quasi-Suspect Class.  

 
Intermediate scrutiny is the correct level of scrutiny to apply because transgender 

individuals constitute a quasi-suspect classification. “[T]ransgender people are a quasi-suspect 

class. Accordingly, the Court must apply intermediate scrutiny.” Adkins v. City of New York, 143 

F. Supp. 3d 134, 140 (S.D.N.Y. 2015). Applying heightened scrutiny ensures that “quasi-suspect 

classifications do not perpetuate unfounded stereotypes or second-class treatment.” Latta v. Otter, 

19 F. Supp. 3d 1054, 1073 (D. Idaho) (2014) (citing United States v. Virginia, 518 U.S. 515, 534 

(1996)), aff’d, 771 F.3d 456 (9th Cir. 2014). See also Glenn v. Brumby, 663 F.3d 1312, 1318 (11th 

Cir. 2011) (“All persons, whether transgender or not, are protected from discrimination on the 

basis of gender stereotype.”). This Court has identified four factors to determine whether a class 

qualifies as quasi-suspect. See United States v. Windsor, 570 U.S. 744 (2013). Intermediate 

scrutiny applies “where the state discriminates against a class that (1) has been ‘historically 

subjected to discrimination,’ (2) has a defining characteristic bearing no ‘relation to ability to 

perform or contribute to society,’ (3) has ‘obvious, immutable, or distinguishing characteristics,’ 

and (4) is ‘a minority or is politically powerless.’” F.V. v. Barron, 286 F. Supp. 3d 1131, 1144 (D. 

Idaho 2018) (quoting Windsor v. United States, 699 F.3d 169, 181 (2d Cir. 2012), aff’d on other 
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grounds, 570 U.S. 744 (2013)). Thus, because transgender individuals constitute a quasi-suspect 

class, intermediate scrutiny is the correct level of scrutiny to apply to the NGHSAA policy. 

The Ninth Circuit in Karnoski held that the federal government’s policy that transgender 

individuals could no longer serve in the military required “something more than rational basis but 

less than strict scrutiny.” Karnoski v. Trump, 926 F.3d 1180, 1201 (9th Cir. 2019). The court 

rejected the government’s argument that rational basis review should apply because by banning 

transgender persons from serving in the military, the policy treated transgender persons differently 

than cisgender persons. Id. The Ninth Circuit held that the policy prohibiting transgender persons 

from serving in the military was required to withstand intermediate scrutiny under the quasi-

suspect class theory and remanded for a determination based on this standard. Id. at 1200.  

Recently, the Fourth Circuit in Grimm held that a school restroom policy excluding a 

transgender student must withstand heightened scrutiny. Grimm, 2020 U.S. App. LEXIS 27234, 

at *58. The court applied the Windsor factors to determine that transgender persons constitute “at 

least a quasi-suspect class” and as a result, any policy discriminating against them must survive 

intermediate scrutiny. Id. at *51. The Fourth Circuit concluded that the four factors were met with 

respect to transgender individuals and held that the restroom policy violated the Equal Protection 

Clause under intermediate scrutiny. Id. at *51, *63. 

In Barron, the Idaho District Court applied the Windsor factors to determine that 

heightened scrutiny applies to statutes that discriminate against transgender individuals. 286 F. 

Supp. 3d at 1145. The district court held that an Idaho law that barred individuals from changing 

their listed sex to match their gender identity discriminated against transgender persons and 

violated the Equal Protection Clause. Id. In applying the Windsor factors, the court stated that 

transgender people are a quasi-suspect class because they have been subject to a long history of 
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discrimination; transgender status bears no relation to ability to perform or contribute to society; 

transgender status is an “obvious, immutable, or distinguishable characteristic”; and transgender 

persons are a political minority. Id.; see also Adkins, 143 F. Supp. 3d at 139 (holding transgender 

people are a quasi-suspect class under Windsor). This Court should hold, like the courts in Grimm, 

Barron, and Adkins, that the NGHSAA policy must withstand heightened scrutiny because it 

discriminates against transgender persons, and under Windsor, transgender persons constitute a 

quasi-suspect class. 

2. Intermediate Scrutiny Is the Correct Level of Scrutiny to Apply Because Transgender 
Discrimination Is Equivalent to Discrimination Based on Sex. 

 
Irrespective of whether this Court decides that transgender persons constitute a quasi-

suspect class, the NGHSAA policy must still pass intermediate scrutiny because it discriminates 

on the basis of sex. This Court has applied intermediate scrutiny for gender and sex-based 

classifications. Craig, 429 U.S. at 197; United States v. Virginia, 518 U.S. at 534. Recently, this 

Court has stated that in the Title VII context, “it is impossible to discriminate against a person for 

being [] transgender without discriminating against that individual based on sex.” Bostock v. 

Clayton Cty., 140 S. Ct. 1731, 1741 (2020).  

Moreover, at least five circuits have held that transgender classifications are sex-based 

classifications, and thus trigger intermediate scrutiny. See, e.g., Rosa v. Park W. Bank & Tr. Co., 

214 F.3d 213 (1st Cir. 2000) (holding that refusal to serve transgender customer constitutes sex-

based discrimination under the Equal Credit Opportunity Act); Dodds v. U.S. Dep’t of Educ., 845 

F.3d 217 (6th Cir. 2016) (holding that discrimination against transgender students constitutes sex 

discrimination); Whitaker, 858 F.3d at 1051 (holding that discrimination against transgender 

students constitutes sex discrimination because “transgender individuals face discrimination, 

harassment, and violence because of their gender identity”); Glenn, 663 F.3d at 1316 (holding that 
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discrimination against a transgender plaintiff is sex discrimination for purposes of applying 

heightened scrutiny under the Equal Protection Clause); see also Macy v. Holder, EEOC Appeal 

No. 0120120821 (Apr. 20, 2012) (expanding its agency definition of sex discrimination to include 

discrimination against transgender employees).3 Thus, the NGHSAA policy should be subject to 

intermediate scrutiny because an increasing majority of courts have held that transgender 

discrimination constitutes sex discrimination, which triggers intermediate scrutiny. 

 In Whitaker, the Seventh Circuit determined that a school policy requiring Ash, a 

transgender male, to use the women’s bathroom constituted sex discrimination and must be 

reviewed under heightened scrutiny. Whitaker, 858 F.3d at 1051. Although the Seventh Circuit 

stopped short of holding that transgender status is per se entitled to heightened scrutiny, it 

reiterated the rule from this Court in Price Waterhouse v. Hopkins that sex-discrimination alone, 

regardless of transgender status, is enough to require heightened scrutiny. Id. In adopting 

heightened scrutiny as the proper standard, the court reasoned that the policy “treats transgender 

students like Ash, who fail to conform to the sex-based stereotypes associated with their assigned 

sex at birth, differently.” Id. The court held that the school district’s policy was a sex-based 

classification subject to heightened scrutiny because the policy could not be explained without 

reference to sex. Id. Applying intermediate scrutiny, the court invalidated the policy as violative 

of the Equal Protection Clause. Id. at 1054. 

 
3 A substantial number of district courts have similarly held that discrimination against transgender 
persons constitutes sex-based discrimination under the Equal Protection Clause. See, e.g., 
Norsworthy v. Beard, 87 F. Supp. 3d 1104, 1119 (N.D. Cal. 2015); Flack v. Wis. Dep’t of Health 
Servs., 395 F. Supp. 3d. 1001 (W.D. Wis. 2019); A.H. v. Minersville Area Sch. Dist., 408 F. Supp. 
3d 536 (M.D. Pa. 2019); Adams v. Sch. Bd., 318 F. Supp. 3d 1293 (M.D. Fla. 2018); Stone v. 
Trump, 280 F. Supp. 3d 747 (D. Md. 2017). 
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In Glenn, the Eleventh Circuit evaluated an Equal Protection Clause claim brought by a 

transgender female who alleged she was terminated from her job because she was transgender. 

Glenn, 663 F.3d at 1314. After informing her employer that she was transitioning to a female, 

Glenn was fired because her boss feared her transition would cause disruption in the workplace. 

Id. The Eleventh Circuit held that Glenn’s employer discriminated against her on the basis of sex 

by terminating her for transitioning from male to female. Id. at 1321. In applying intermediate 

scrutiny, the court stated that, “[e]ver since the Supreme Court began to apply heightened scrutiny 

to sex-based classifications, its consistent purpose has been to eliminate discrimination on the basis 

of gender stereotypes.” Id. at 1319. The court reasoned that “discrimination against a transgender 

individual because of her gender-nonconformity is sex discrimination.” Id. at 1317. Thus, 

transgender persons are protected from discrimination due to gender stereotypes. Id. at 1318.  

 Here, the NGHSAA policy must withstand intermediate scrutiny because it discriminates 

against transgender persons, which constitutes sex discrimination. Similar to the policy in 

Whitaker, the NGHSAA policy cannot be stated without referencing sex. Instead of discussing 

possible avenues for transgender athletes to compete, it categorically bars transgender women from 

competing on teams designated for biological women. R. at 5. This sex discrimination prevents 

any transgender persons from ever competing on women’s athletic teams. Moreover, like 

Whitaker, the policy here requires transgender athletes to conform to sex-based stereotypes 

inconsistent with their gender identity. This is plainly sex-based discrimination and must withstand 

heightened scrutiny. Additionally, the NGHSAA policy does precisely what the court in Glenn 

identified as sex discrimination: it discriminates against Ms. Powell due to her gender non-

conformity. The Fourteenth Circuit, however, ignored the vast and growing majority of circuits 

that have held that sex discrimination must pass intermediate scrutiny and incorrectly held that the 
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NGHSAA must only withstand rational basis review. This Court should hold that the NGHSAA 

policy must withstand intermediate scrutiny because it discriminates on the basis of sex.  

B. The NGHSAA Policy Is Unconstitutional Under Intermediate Scrutiny Because It 
Does Not Serve an Important Government Interest and Is Not Substantially Related 
to Those Interests.  

 
The Fourteenth Circuit incorrectly held that even under intermediate scrutiny, the 

NGHSAA policy does not violate the Equal Protection Clause. To withstand intermediate scrutiny, 

gender classifications must be substantially related to important government interests. Craig, 429 

U.S. at 197. The state must provide an “exceedingly persuasive justification” for its classification. 

United States v. Virginia, 518 U.S. at 534. The Court in United States v. Virginia went on to explain 

that “[t]he justification must be genuine, not hypothesized … [a]nd it must not rely on overbroad 

generalizations about [] males and females.” Id. at 533. Here, contrary to the holding of the 

Fourteenth Circuit, Respondent does not meet this burden because the NGHSAA policy does not 

serve an important government interest and is not substantially related to its stated interests. 

When passing the NGHSAA policy, Respondent explained that it advanced two interests. 

First, Respondent indicated that “allow[ing] biological males to compete against women would 

put women at an unfair competitive disadvantage.” R. at 5. Second, Respondent stated that “the 

policy aimed to preserve for biologically female athletes the significant gains made over the past 

several decades to afford them greater opportunities to compete on an even playing field with 

men.” Id. Put differently, “the objective of the policy is to promote sex equality through sex-

specific teams that provide opportunities for female athletes to demonstrate their skill, strength, 

and athletic abilities while also providing them with opportunities to obtain recognition and 

accolades, college scholarships, and the numerous other long-term benefits that flow from success 

in athletic endeavors.” R. at 9. The NGHSAA policy does not meet the exceedingly persuasive 
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standard set forth by the Court in United States v. Virginia and does not justify discriminating 

against transgender persons. Id. at 14. Even if this Court were to accept Respondent’s government 

interests as important, the policy is not substantially related to its goals. Thus, the NGHSAA policy 

fails intermediate scrutiny, and violates Ms. Powell’s Fourteenth Amendment right to equal 

protection under the Constitution. 

1. The NGHSAA Policy Does Not Further an Important Government Interest Because the 
Goals of Ensuring the Benefits of Sports For Women and Protecting Opportunities for 
Female Athletes Is Not “Exceedingly Persuasive” and Does Not Justify This 
Discriminatory Policy. 

 
The Fourteenth Circuit incorrectly concluded that the NGHSAA policy furthers two 

important government interests: ensuring the benefits of sports for women and advancing an 

interest in equitable access to athletic scholarships for women. This Court has held that a statute 

or policy is invalid under heightened scrutiny if the purpose of the policy “reflects archaic and 

stereotypic notions” about sex. Miss. Univ. for Women v. Hogan, 458 U.S. 718, 725 (1982). If the 

goal of the policy is to “protect” women because they are presumed “innately inferior to men,” 

then “the objective itself is illegitimate.” Id. (citing Frontiero v. Richardson, 411 U.S. 677, 684-

85 (1973)). The NGHSAA policy cannot withstand intermediate scrutiny because its purported 

goals are not important government interests when applied to transgender women.  

The Fourteenth Circuit misconstrued the holding in Clark v. Arizona Interscholastic Ass’n 

to conclude that the government interests here are important. The Fourteenth Circuit noted that 

“‘[t]here is no question’ that ‘promoting equality of athletic opportunity between the sexes is an 

‘important governmental interest.’” R. at 9 (quoting Clark v. Arizona Interscholastic Ass’n, 695 

F.2d 1126, 1131 (9th Cir. 1982)). In Clark, the Ninth Circuit held that promoting equal athletic 

opportunity for women is an important government interest. Clark, 695 F.2d at 1131 (citing Petrie 

v. Ill. High Sch. Ass’n., 394 N.E.2d 855, 862 (Ill. App. Ct. 1979)). The Ninth Circuit held that it 
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was lawful to exclude cisgender boys from playing on a women’s athletic team because: (1) 

females have been historically deprived of athletic opportunities at the hands of men; (2) men and 

women had equal athletic opportunities; and (3) men’s average physiological difference would 

lead men to displace females if they were to participate on the same team. Hecox v. Little, No. 

1:20-cv-00184-DCN, 2020 U.S. Dist. LEXIS 149442, at *81 (D. Idaho Aug. 17, 2020) (citing 

Clark, 695 F.2d at 1131). However, the court noted that “the principals outlined in Clark [] 

regarding general sex separation in sports, as well as the justifications for such separation, do not 

appear to be implicated by allowing transgender women to participate on women’s teams.” Hecox, 

2020 U.S. Dist. LEXIS 149442, at *80. 

The court in Hecox identified four reasons why the government interest in Clark does not 

apply to a policy excluding transgender women from competing on women’s sports teams. First, 

the court noted that transgender women have historically not been favored but discriminated 

against. Id. Second, under the policy at issue in Hecox, “women and girls who are transgender will 

not be able to participate in any school sports, unlike the boys in Clark, who generally had equal 

athletic opportunities.” Id. at *82. Third, transgender women would not substantially displace 

cisgender women in sports. Id. at *83. And finally, there is a lack of definitiveness that transgender 

women will have physiological advantages if they were to take testosterone suppressants. Id. Thus, 

in striking down Idaho’s policy excluding transgender women from women’s athletics, the court 

in Hecox correctly distinguished the important government interests articulated in Clark, which 

were incorrectly relied upon by the Fourteenth Circuit. 

Here, similar to Hecox, the government interest of promoting equal athletic opportunity 

does not apply to this case because Ms. Powell is a transgender woman, not a cisgender male. 

While the government interests in Clark appear to be true for preventing cisgender males from 
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competing with cisgender females, Ms. Powell is going through a transition that would align her 

physiological traits with cisgender females, not cisgender males. Promoting equal athletic 

opportunity is not an important interest here because the NGHSAA policy prevents transgender 

women, a historically disadvantaged group, from participating in athletics. This cannot be 

considered an important interest because the NGHSAA policy does the exact opposite; it 

suppresses, not promotes, equal athletic opportunity. Additionally, the NGHSAA policy 

completely precludes transgender persons from participating in athletics because it does not 

discuss any alternative opportunities for transgender women to participate, even after a transition. 

Thus, the majority incorrectly relied on Clark to advance the argument that the government 

interests here are important, and this misapplication must lead to the policy’s invalidation. 

2. The NGHSAA Policy Does Not Survive Intermediate Scrutiny Because a Categorical 
Ban on Transgender Athletes is Not Substantially Related to the Stated Interests. 

 
Even if this Court accepts Respondent’s argument that the NGHSAA policy furthers an 

important government interest, the policy still fails intermediate scrutiny because the means 

employed by the policy are not substantially related to the proffered goals. “Because sex or gender 

‘generally provide[] no sensible ground for differential treatment,’ the Equal Protection Clause 

tolerates only ‘exceedingly persuasive’ classifications based on sex or gender.” Adams v. Sch. Bd., 

No. 18-13592, 2020 U.S. App. LEXIS 24968, at *22 (11th Cir. Aug. 7, 2020) (citing Cleburne, 

473 U.S. at 440; United States v. Virginia, 518 U.S. at 534). This requirement helps ensure that 

classifications are “determined through reasoned analysis rather than through the mechanical 

application of traditional, often inaccurate, assumptions about the proper roles of men and 

women.” Hogan, 458 U.S. at 725-26. Judge Monroe’s dissent correctly opined that “overbroad 

generalizations about transgender and female athletes’ abilities [] have motivated the NGHSAA’s 

policy and influenced the majority opinion[.]” R. at 15. Thus, this Court should reverse the 
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Fourteenth Circuit and hold that NGHSAA’s policy is unconstitutional since it is not substantially 

related to its purported goals. 

i. The NGHSAA Policy Is Not Substantially Related to the Goal of Ensuring the 
Benefits of Sports for Women. 

The Fourteenth Circuit incorrectly held that biological sex is a constitutionally acceptable 

proxy that satisfies intermediate scrutiny’s substantially related requirement. Heightened scrutiny 

requires that a law solves an actual problem and that the “justification must be genuine, not 

hypothesized.” United States v. Virginia, 518 U.S. at 533.  

In Hecox, the court held that an Idaho law, H.B. 500 – which is identical to the NGHSAA 

policy – violated the Equal Protection Clause because it lacked any substantial relationship to its 

goal of ensuring the benefits of sports for women. 2020 U.S. Dist. LEXIS 149442, at *87. The 

court noted that the legislative record revealed no evidence of transgender female athletes 

displacing cisgender female athletes in Idaho or that this ban would help promote sex equality and 

safeguard females’ athletic opportunities. Id. at *86. Additionally, the court found that allowing 

transgender women to compete on women’s teams does not jeopardize equality in sports because 

“physiological advantages are not present” when a transgender woman has started her transition. 

Id. at *87. The court explained that millions of student-athletes had competed in the NCAA since 

it enacted a transgender policy, with no instances of disturbance to women’s sports by allowing 

transgender women to compete. Id. at *93. Medical testimony also stated that “a transgender 

woman who performed 80% as well as the best performer among men of that age before transition 

would also perform at about 80% as well as the best performer among women of that age after 

transition.” Id. at *88. As a result, the court found that any advantages transgender women have 

over cisgender women were overly broad and not based on factual reasoning. Id. at *95. Thus, the 

court held that the lack of empirical evidence of sex inequality or lack of access to athletic 
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opportunities for cisgender students with transgender women competing demonstrated that the 

policy was unrelated to the interests that it sought to advance. Id. at *87. 

A policy discriminating against transgender persons cannot be substantially related to its 

goals when it is administered arbitrarily, the school’s concerns are “hypothesized,” and the policy 

subjects transgender persons “to unfavorable treatment simply because he [or she] defies gender 

stereotypes as a transgender person.” Adams, 2020 U.S. App. LEXIS 24968, at *26-27. In Adams, 

the Eleventh Circuit addressed a bathroom policy that required a transgender male to either use the 

women’s bathroom or a single-sex bathroom. Id. at *13. While the court recognized the school’s 

interest in privacy was important, it held that there was no substantial relationship between the 

policy and protecting privacy. Id. at *26. The court reasoned that because the school’s policy relied 

on forms submitted to the school upon enrollment, a transgender student who enrolled with 

documents matching his or her gender identity would be permitted to use the bathroom matching 

that identity, while a student who transitions while enrolled would not. Id. at *29. Thus, such an 

arbitrary policy was unconstitutional because it did not equally apply to all transgender students. 

Id. at *28-29.  

Further, the Eleventh Circuit held that the school’s concerns about privacy were only 

hypothetical because there were no reports of privacy breaches during the six weeks Mr. Adams 

was permitted to use the men’s bathroom. Id. at *32. The court found that the school failed “to 

show a genuine, non-hypothetical privacy justification for excluding Mr. Adams from the boys’ 

bathroom.” Id. at *33. Finally, the Eleventh Circuit stated that the policy was unconstitutional 

because it treated transgender students differently due to their failure to conform to gender 

stereotypes. Id. at *37. “Based on these stereotypes, the School [] labeled Mr. Adams as a ‘girl’ [], 

based solely on his sex assigned at birth,” with “no regard to the fact that Mr. Adams lives and 
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presents as a boy.” Id. at *39. Thus, the Eleventh Circuit held that the school’s bathroom policy 

excluding Mr. Adams from the boys’ restroom was not substantially related to the school’s interest 

in privacy and violated the Equal Protection Clause. Id. at *43. 

Here, the NGHSAA policy fails intermediate scrutiny because like the policy in Hecox, the 

NGHSAA’s position that allowing Ms. Powell and all other transgender athletes to compete will 

limit the opportunities of female athletes is not substantially related to the policy’s goals. The 

Fourteenth Circuit incorrectly held that the biological differences between males and females 

justified excluding transgender women from competing with cisgender females. R. at 10. To 

support this position, the majority misconstrued the “indisputable time gaps” introduced in the 

Appendix to support the notion that cisgender female athletes will be placed at a “significant 

disadvantage” if forced to compete against biological males. Id. at 10-11. This argument is flawed 

because Ms. Powell, like the transgender woman in Hecox, has already begun transitioning to a 

female. Id. at 4. Her biological make up does not align with cisgender men; therefore, any 

physiological advantage she may have once had is no longer present. And as noted in Hecox, a 

transgender woman would perform at a comparable rate against cisgender females to what she 

performed at prior to her transition. Further, the Record is silent as to how allowing Ms. Powell to 

compete will threaten inequality or access to athletic opportunities. There is no indication that Ms. 

Powell’s presence on the swim team prevented any female athletes from competing. The 

NGHSAA policy is therefore not substantially related to the interests Respondent asserts because 

allowing Ms. Powell to compete in accordance with their gender identity would not place women 

at a significant disadvantage. 

Like the policy in Adams, the NGHSAA policy is not substantially related to the 

government interests because it is arbitrarily administered, Respondent’s concerns are only 
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hypothesized, and it subjects transgender persons to unfavorable treatment based on their defiance 

of gender stereotypes. Although the Eleventh Circuit in Adams discussed the policy’s relationship 

to an interest in privacy, the principles are applicable here because the NGHSAA policy is similarly 

flawed. First, the NGHSAA policy is arbitrarily administered because it is silent on how the 

NGHSAA should determine eligibility and simply states that teams shall be “expressly designated” 

as either male, female, or coed. R. at. 5. The NGHSAA policy is silent as to whether the designation 

should be based on birth certificates, medical records, or other forms that can properly note a 

person’s gender. Thus, a similarly situated transgender woman could be eligible to compete on the 

girls’ team simply because she can provide documentation expressly designating her as a woman, 

while Ms. Powell would not be eligible because her birth certificate identifies her as male. Id. at 

4. 

Further, like the policy in Adams, the NGHSAA policy is based on hypothetical concerns, 

which cannot survive the rule set forth in United States v. Virginia that a justification must not be 

hypothesized. 518 U.S. at 533. The only evidence of any type of disturbance to North Greene High 

School athletics was a swimmer placing in second place, as opposed to first. R. at 5. Such a 

“disturbance” cannot possibly justify the NGHSAA’s categorical ban on all transgender athletes. 

Thus, there is no evidence to support the concern that transgender women will overrun female 

athletics. Finally, the NGHSAA policy fails heightened scrutiny because it discriminates against 

Ms. Powell for failing to conform to gender stereotypes. Like the policy in Adams, this policy bars 

Ms. Powell from competing on the women’s swim team with no regard to the fact that Ms. Powell 

lives and presents herself as a woman. Ms. Powell is still held to gender stereotypes associated 

with her biological male sex, even though she has begun her transition, which has been expressly 

rejected by the Eleventh Circuit in both Adams and Glenn. Thus, since the NGHSAA policy lacks 
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a substantial relationship to the goal of ensuring the benefits of sports to women, it fails 

intermediate scrutiny and violates Ms. Powell’s Fourteenth Amendment rights. 

Not only does the NGHSAA policy fail intermediate scrutiny because it is not substantially 

related to the goal of ensuring purely athletic-based benefits to women, but it must also fail because 

sports benefit individuals off the field as well, and this policy strips transgender women of these 

long-term benefits. See Dionne L. Koller, Not Just One of the Boys: A Post-Feminist Critique of 

Title IX’s Vision for Equity in Sports, 43 Conn. L. Rev. 401, 413 (2010) (discussing the lifetime 

benefits sports participation has). When Ms. Powell first informed her school’s principal of her 

true gender, she was allowed to compete on the women’s team because of the benefits of allowing 

transgender students to compete in accordance with their gender identity. R. at 4. As a result of 

Respondent’s initial policy, Ms. Powell embraced her true identity, and began living her “happiest 

moments” as a female. Id. Stripping Ms. Powell, and all transgender persons, of the proven benefits 

of sports cannot be substantially related to the goal of ensuring the benefits of sports for women, 

as it categorically excludes transgender women from competing in, and enjoying the benefits of, 

high school sports. 

ii. The NGHSAA Policy Is Not Substantially Related to Advancing an Interest in 
Equitable Access to Athletic Scholarships and Opportunities for Women. 

 
The NGHSAA policy is not substantially related to the goals of affording women greater 

opportunities, recognition, and college scholarships. In fact, the Record lacks any evidence that 

the policy will increase scholarship opportunities for women. To the contrary, the policy will 

ensure that transgender women will never be given an opportunity to compete, much less obtain a 

scholarship, due to the outright ban. The legal community has already discredited the idea that 

allowing transgender women to compete in women’s athletics will preserve opportunities for 

cisgender women. See Michael J. Lenzi, The Trans Athlete Dilemma: A Constitutional Analysis of 
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High School Transgender Student-Athlete Policies, 67 Am. U.L. Rev. 841, 881-82 (2018) 

(“Allowing trans girls to compete against cis girls will not undermine Title IX’s purpose of 

providing athletic opportunities for females.... [S]ince relatively few adolescents identify as trans, 

there is no reason to think that trans girls will take substantial athletic opportunities away from cis 

girls.”).  

In Force v. Pierce City R-VI School District, the court rejected the school district’s policy 

preventing a female athlete from participating on the men’s football team. 570 F. Supp. 1020, 1028 

(W.D. Mo. 1983). The court accepted the school district’s argument that maximizing participation 

in athletics was an important government interest. Id. However, the court held that “the gender 

based classification used by defendants does not bear a sufficiently ‘substantial’ relationship to 

that objective.” Id. The court reasoned that the school district’s fear that allowing the plaintiff to 

play on the men’s football team would open up the flood-gates to men participating on women’s 

teams and decreasing participation were only speculative, since the record was silent as to any 

instances where this was an issue. Id. at 1026. Thus, the court concluded that the “blanket rule” at 

issue was not substantially related to the purported interests. Id. at 1028; see also Krista D. Brown, 

The Transgender Student-Athlete: Is There a Fourteenth Amendment Right to Participate on the 

Gender-Specific Team of Your Choice?, 25 Marq. Sports L. Rev. 311, 325 (2014) (“[A] high 

school athletic association should not be able to implement a blanket rule denying transgender 

athletes the opportunity to play on the team of the athlete’s choice.”).  

 Respondent’s contention that the NGHSAA policy will provide female athletes with more 

opportunities to obtain an athletic scholarship is without merit, as Respondent has not pointed to 

any evidence to support this argument. Preventing transgender women from competing in high 

school athletics will not increase scholarship opportunities for women because the policy does 



   
 

 
 

22 

nothing to promote these opportunities for high school athletes. The policy is simply a facial ban 

on allowing transgender women to compete, much less earn a scholarship. There is no evidence in 

the Record to support the fact that preventing Ms. Powell from competing will provide more 

opportunities. Importantly, there is not even any tangible evidence in the Record that allowing Ms. 

Powell to compete will reduce scholarships for cisgender women, since it is silent as to whether 

any transgender woman has ever received an NCAA scholarship from North Greene over a 

cisgender woman. In fact, the NCAA itself has debunked the myth that transgender women will 

take scholarship opportunities that would otherwise go to deserving cisgender women.4 Thus, 

because the NGHSAA policy is not substantially related to the purported goals, it fails intermediate 

scrutiny and is an unconstitutional violation of Ms. Powell’s Fourteenth Amendment rights. 

C. The NGHSAA Policy Is Also Unconstitutional Under Rational Basis Review Because 
It Is Nothing More Than a Bare Desire to Harm Transgender Persons. 
 
Even under rational basis review, the NGHSAA policy is unconstitutional because it is a 

discriminatory policy meant to harm transgender persons. Under rational basis review, a 

classification “must be upheld against [an] equal protection challenge if there is any reasonably 

conceivable state of facts that could provide a rational basis for the classification.” Heller v. Doe, 

509 U.S. 312, 320 (1993). However, a classification “born of animosity toward the class of persons 

affected” fails rational basis review because a law that inflicts “immediate, continuing, and real 

injuries that outrun and belie any legitimate justifications that may be claimed for it” lacks any 

rational relationship to a legitimate state interest. Romer, 517 U.S. at 632, 634-35. “No legitimate 

 
4 Helen Caroll et al., 2018 NCAA Inclusion Forum, NCAA, 
https://www.ncaa.org/sites/default/files/2018INC_Supporting_Transgender_And_Gender_Expan
sive_Student_Athletes_20180418.pdf (stating that trans women taking opportunities from 
cisgender girls is a myth). 
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purpose overcomes the purpose and effect to disparage and to injure.” Windsor, 570 U.S. at 775. 

Furthermore, a desire to hurt a “politically unpopular group” does not qualify as a legitimate 

government interest. U.S. Dep’t of Agric. v. Moreno, 413 U.S. 528, 534 (1973). Thus, because the 

NGHSAA policy is nothing more than a bare desire to harm transgender persons, a politically 

unpopular group, it violates the Equal Protection Clause and fails rational basis review. 

While rational basis review is the most deferential tier of scrutiny, this Court has 

nevertheless invalidated laws under this standard on numerous occasions. In Romer, this Court 

invalidated a Colorado constitutional amendment that effectively repealed state and local 

antidiscrimination laws against lesbian, gay, and bisexual citizens under rational basis review. 

Romer, 517 U.S. at 632. The Court noted that the statute at issue was “at once too narrow and too 

broad.” Id. at 633. It went on to hold that the sheer breath of the Colorado law was so “exceptional” 

and “far-reaching” that it could only have been “drawn for the purpose of disadvantaging the group 

burdened by the law.” Id. Additionally, in Windsor, the Court invalidated the Defense of Marriage 

Act, which excluded same-sex marriages from the definition of “marriage” under federal law. 570 

U.S. at 773. Like in Romer, the Court in Windsor held that the Act was nothing more than a “bare 

desire to harm” and a law motivated by “improper animus or purpose.” Id. at 770, 776. 

Similar to the decisions in Romer and Windsor, the NGHSAA policy fails rational basis 

review. Like the law at issue in Romer, the NGHSAA policy can only be interpreted as drawn for 

the purpose of disadvantaging transgender women. By categorically barring transgender women 

from competing against other women, even after a complete transition to the person’s identified 

gender, the policy directly contradicts Respondent’s proffered goal to promote equality because 

the policy prevents transgender women from competing entirely. The NGHSAA policy is based 

on a bare desire to harm and does not support opportunity and equality. Instead, it is motivated by 
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improper animus or purpose. Thus, even under rational basis review, the NGHSAA policy is an 

unconstitutional violation of Ms. Powell’s rights protected under the Equal Protection Clause. 

II. THE FOURTEENTH CIRCUIT INCORRECTLY HELD THAT THE NGHSAA 
POLICY DOES NOT VIOLATE MS. POWELL’S RIGHTS UNDER THE DUE 
PROCESS CLAUSE OF THE FOURTEENTH AMENDMENT.  
 

 The NGHSAA policy violates Ms. Powell’s fundamental rights to liberty and privacy under 

the Due Process Clause of the Fourteenth Amendment by preventing her from competing on the 

women’s swim team. The Due Process Clause of the Fourteenth Amendment provides that no state 

shall “deprive any person of life, liberty, or property, without due process of the law.” U.S. Const. 

amend. XIV, § 1. The fundamental liberties safeguarded by the Due Process Clause include many 

of the rights enumerated in the Bill of Rights, along with rights that are “implicit in the concept of 

ordered liberty” or “deeply rooted in this Nation’s history and tradition[.]” Obergefell, 576 U.S. at 

697-98 (quoting Washington v. Glucksberg, 521 U.S. 702, 720-21 (1997)). This Court has not 

established a formula for identifying fundamental rights; rather, courts are instructed to use 

“reasoned judgment” in recognizing fundamental interests that states must respect. Obergefell, 576 

U.S. at 624.  

 In Planned Parenthood of Southeastern Pennsylvania v. Casey, this Court noted that 

“[n]either the Bill of Rights nor the specific practices of States at the time of the adoption of the 

Fourteenth Amendment marks the outer limits of the substantive sphere of liberty which the 

Fourteenth Amendment protects.” 505 U.S. 833, 848 (1992). Rather, the Court recognized a zone 

of personal liberty. Id. For example, this Court has recognized that while the right to marry was 

not in the Bill of Rights, this is “an aspect of liberty protected against state interference.” Id.; see 

also Obergefell, 576 U.S. at 644 (holding that the right to marry is a fundamental right). The right 

to personal privacy is also an aspect of liberty protected by the Due Process Clause. Carey v. 
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Population Servs. Int’l, 431 U.S. 678, 684 (1977). The right to privacy safeguards “the interest in 

independence in making certain kinds of important decisions.” Whalen v. Roe, 429 U.S. 589, 599-

600 (1977); see also Malleus v. George, 641 F.3d 560, 565 (3d Cir. 2011) (describing the right to 

privacy as a “right to autonomy and independence in personal decision making”).  

While courts have extended these privacy rights to apply to transgender individuals, this 

Court has yet to determine whether transgender individuals enjoy a right to identify as a certain 

gender and the opportunities afforded to cisgender persons. However, this right is “implicit in the 

concept of ordered liberty” or “deeply rooted in this Nation’s history and tradition[.]” Glucksberg, 

521 U.S. at 720-21. This Court’s recent decision in Bostock illustrates the Court’s recognition that 

employers cannot discriminate against transgender employees because this is partly based on sex. 

140 S. Ct. at 1743. Bostocks’s acknowledgment that employers cannot discriminate on the basis 

of transgender status paves the way for a finding that transgender individuals have a fundamental 

right to identify as a certain gender.   

The right to make personal decisions relating to education is also a privacy right “deeply 

rooted in this Nation’s history and tradition.” Glucksberg, 521 U.S. at 720-21. This Court’s 

decision of Lawrence v. Texas provides guidance on this issue. 539 U.S. 558 (2003). In Lawrence, 

the Court considered whether the state could criminalize the exercise of sodomy. Id. Instead of 

focusing on whether there was a fundamental right to choose to engage in consensual sodomy, the 

Court focused on the personal and private right of the individuals to engage in sexual practices. Id. 

at 578. Noting that the Due Process Clause’s right to liberty is essential to human dignity, the 

Lawrence Court provided homosexual individuals the right to make personal decisions related to 

engaging in sexual activity without government intervention. Id. at 567, 578. Likewise, while there 

is no long-standing history of transgender women participating in athletic programs, this Court 
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should extend this reasoning to find that there is a fundamental right for individuals to make 

personal decisions related to education. This right to make personal decisions about education 

includes whether to participate in sports. See Nancy Darling et al., Participation in School-Based 

Extracurricular Activities and Adolescent Adjustment, 37 J. Leisure Research 51, 52-53 (2005) 

(explaining that participation in extracurricular activities provides students with the opportunity to 

further their identities, develop initiative, and cultivate their emotional competency). 

This Court should align with the Eastern District of North Greene and hold that the 

NGHSAA policy violates Ms. Powell’s fundamental rights to privacy and liberty under the Due 

Process Clause. Since this policy invokes Ms. Powell’s fundamental rights, it must survive strict 

scrutiny. Leebaret v. Harrington, 332 F.3d 134, 140 (2d Cir. 2003). However, if this Court finds 

that no fundamental rights are implicated, then the policy is subject to rational basis review. Id. 

Regardless, the policy fails because it strips Ms. Powell of the right to participate on her swim 

team due to an unsupported belief that allowing transgender women to compete against cisgender 

women will disadvantage the latter. Therefore, this Court should reverse the Fourteenth Circuit’s 

holding and find that the NGHSAA policy violates the Due Process Clause. 

A. The Fourteenth Circuit’s Mischaracterization of Ms. Powell’s Fundamental Right to 
Privacy Stripped Her of the Opportunity to Fully Identify as a Female and Receive 
the Same Opportunities as Her Biologically Female Classmates.  

 
Ms. Powell has a fundamental right to privacy to identify as a transgender woman and 

receive all of the benefits other women obtain. The Fourteenth Circuit mischaracterized Ms. 

Powell’s interest as whether she had a fundamental right to compete in athletics with her identified 

gender. R. at 12. The Due Process Clause requires that the purported fundamental interest be 

carefully described. Glucksberg, 521 U.S. at 721. This Court should endorse Judge Monroe’s 

characterization of the fundamental right: a right to identify as a female and compete on the 
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women’s swimming team. See R. at 16. Courts have considered transgender rights in the realm of 

privacy. While the right to privacy is not absolute, courts have recognized that it provides 

individuals with a right to independently make important decisions. Whalen, 429 U.S. at 599. This 

Court should affirmatively extend this right to transgender individuals. Transgender individuals 

deserve the right to make the important decision of identifying with their true identity and the right 

to make decisions regarding their education, including the opportunity to participate in sports. 

Therefore, this Court should recognize that the right to privacy incorporates Ms. Powell’s right to 

identify as a female and receive all of the benefits and protections that come with this identity.  

1. The Fundamental Right to Privacy Provides Ms. Powell with the Right to Choose Her 
Own Gender. 

  
The NGHSAA policy violates Ms. Powell’s fundamental right to privacy because it does 

not allow her to have self-autonomy and independence in choosing the gender she identifies as. 

While courts have been silent about transgender individuals’ right to bodily autonomy, courts have 

considered whether cisgender students have a fundamental right to “avoid all risk of intimate 

exposure to or by a transgender person who was assigned the opposite biological sex at birth.” 

Parents for Privacy v. Barr, 949 F.3d 1210, 1217 (9th Cir. 2020). The Fourteenth Circuit 

erroneously recognized that cisgender students have a privacy right to avoiding sharing restrooms 

or other facilities with transgender students, even though numerous courts have denied finding this 

right.5 See R. at 12, n.4. In denying that this is a privacy right, courts are implicitly recognizing 

that transgender students have a fundamental right to bodily autonomy and using facilities 

alongside cisgender students. This Court should recognize that included in Ms. Powell’s ability to 

 
5 See, e.g., Doe, 897 F.3d at 531; Parents for Privacy, 949 F.3d at 1225; Students & Parents for 
Privacy v. United States Dep’t of Educ., No. 16-CV-4945, 2016 U.S. Dist. LEXIS 150011, at *85 
(N.D. Ill. Oct. 18, 2016).  
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exert bodily autonomy is the opportunity to identify as a female and participate in activities 

alongside her biologically female classmates.  

Schools have implemented plans to provide transgender students with the ability to use the 

bathroom and locker room of their identified gender. In Parents for Privacy, the plaintiffs opposed 

this type of policy, arguing that an individual’s right to avoid intimate exposure of oneself to the 

opposite sex was “a fundamental right deeply rooted in this nation’s history and tradition and is 

implicit in the concept of ordered liberty.” 949 F.3d at 1218, 1222 (quoting Glucksberg, 521 U.S. 

at 720-21). The lower court held that expanding the privacy right would “sweepingly expand the 

right to privacy beyond what any court has recognized.” Id. at 1223 (internal citations removed). 

Affirming the lower court, the Ninth Circuit noted that the Due Process Clause did not broadly 

protect cisgender students’ ability to use school facilities without transgender students. Id. at 1225.  

The Third Circuit also evaluated a policy consistent with Parents for Privacy’s policy and 

found that cisgender students did not have a fundamental right to use facilities solely with those 

sharing their biological gender. Doe v. Boyertown Area Sch. Dist., 897 F.3d 518, 521 (3d Cir. 

2018). In supporting this conclusion, the court noted that transgender students deal with social, 

psychological, and medical risks and the school’s policy would help protect transgender students 

from discrimination. Id. at 528. The court emphasized that permitting transgender students to use 

facilities that align with their gender identity allows transgender students to “reflect the same, 

healthy psychological profile as their peers.” Id. at 523 (internal citations removed). While the 

court recognized that cisgender students might fear sharing an intimate space with students of the 

opposite biological sex, it held that it could not equate cisgender students’ fears with the effects 

that transgender students would endure if its policy were not enforced. Id. at 530.  
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Here, the Fourteenth Circuit incorrectly held that Ms. Powell asserted a non-fundamental 

right. R. at 12. The court simply stated that the “right to privacy is not absolute,” and instead must 

be balanced “against important competing governmental interests.” R. at 12, n.4. The court 

recognized the competing government interest to be cisgender students’, such as Brittany’s, right 

to privacy in not sharing restrooms and other school facilities with transgender students. Id. 

However, as the courts in Parents for Privacy and Doe explained, the fundamental right to privacy 

does not encompass this right. While the Fourteenth Circuit did not discuss cisgender individuals’ 

right to use restrooms without transgender students, acknowledging this as a privacy right would 

“sweepingly expand the right to privacy beyond what any court has recognized.” Parents for 

Privacy, 949 F.3d at 1223 (internal citations removed).  

The Fourteenth Circuit’s mischaracterization of Ms. Powell’s fundamental right to privacy 

as “a fundamental right to compete in athletics as a woman” fails to appreciate the life-altering 

decision that she made. R. at 12. In effect, the NGHSAA policy strips Ms. Powell of her right to 

choose her gender and all of the benefits and protections that come with this choice. Under the 

current policy, Ms. Powell is forced to compete not in accordance with her gender identity; a 

decision no cisgender student has to make.  

The district court and dissent correctly recognized that the NGHSAA policy violated Ms. 

Powell’s “liberty interest in identifying as a certain gender and then enjoying the same 

opportunities afforded others of that gender.” R. at 16. An individual’s liberty interest provides 

that individual with the ability to make certain decisions to “define and express their identity.” 

Obergefell, 576 U.S. at 651-52. Ms. Powell made the decision to transition to a female as a way to 

express her identity. Like the Third Circuit noted in Doe, transgender students must deal with many 

risks that their cisgender classmates might not have to overcome in their journey to asserting bodily 
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autonomy. 897 F.3d at 528. As in Doe, providing transgender students with all of the same 

opportunities as cisgender students would allow them the chance to further develop a healthy 

profile. Id. at 523. The NGHSAA policy halts Ms. Powell’s efforts to embody her identity as a 

female and assert her bodily autonomy by preventing her from competing on the women’s swim 

team. This Court should recognize the significant impact that allowing Ms. Powell to compete in 

accordance with her female identity will have on her life and those of other transgender women. 

Permitting Ms. Powell to compete with the women’s swim team will provide her the 

opportunity to enjoy all of the benefits that her cisgender classmates have and allow her to 

appreciate a sense of shared community within North Greene High School. See Darling, supra, at 

52. Even though students may find that allowing Ms. Powell to compete could limit their 

achievements and scholarship opportunities, this Court should not allow unsubstantiated concerns 

to outweigh the significant implications upholding NGHSAA’s policy will have. Therefore, this 

Court should recognize Ms. Powell’s fundamental right to privacy in regard to her decision to 

identify as a female and thus, compete on the women’s swim team.  

2. The Fundamental Right to Privacy Provides Ms. Powell with the Right to Make 
Decisions Relating to Her Education.  

 
The NGHSAA policy also violates Ms. Powell’s fundamental right to privacy because it 

strips her of the right to make decisions regarding her education. While there is no per se 

fundamental right to education, the district court and Judge Monroe’s dissent determined that Ms. 

Powell’s right to participate as a student at North Greene High School was encompassed within 

her right to liberty and privacy. R. at 17. The right to privacy provides individuals with the ability 

to make significant decisions, including those related to education. Whalen, 429 U.S. at 599-600; 

Lawrence, 539 U.S. at 574. Hence, this Court should also recognize Ms. Powell’s right to choose 

to compete for the women’s swim team in accordance with her gender identity. 
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This Court considered the extent of an individual’s liberty rights in Obergefell. 576 U.S. 

644. There, petitioners claimed that their Fourteenth Amendment liberty rights were violated 

because they lacked the right to marry their same-sex partner. Id. at 652, 654. In recognizing that 

same-sex couples have a right to marry, the Court viewed marriage as a “right to personal choice 

… [that] is inherent in the concept of individual autonomy.” Id. at 665. The Court further explained 

that an individual’s decision to marry is one of an individual’s most personal decisions. Id. at 666. 

Ultimately, the Court emphasized that states could no longer deprive same-sex couples of the 

liberty to marry. Id. at 675. 

The Court has also considered whether individuals have a right to refuse “death prolonging 

procedures.” Cruzan v. Dir., Mo. Dept. of Health, 497 U.S. 261, 268 (1990). After a car accident 

left Cruzan in a persistent vegetative state, her parents sought to terminate her life support. The 

state allowed for individuals to elect for withdrawal of these kinds of procedures, but required clear 

and convincing evidence that this was what the incompetent individual desired. Id. at 280. The 

Court noted that it would provide a competent individual “the constitutionally protected right to 

refuse lifesaving” treatment. Id. at 279. The Court declared that the Due Process Clause protects 

both an interest in life, along with an interest in refusing lifesaving medical treatment. Id. at 281. 

Just as this Court has recognized that individuals have the ability to choose who they can 

marry and whether they can refuse lifesaving medical treatment, this Court should also recognize 

that implicit in this liberty right is an individual’s right to control his or her education. The rights 

outlined in Obergefell and Cruzan have life-altering impacts, just like Ms. Powell’s right to make 

educational decisions. In Brown v. Board of Education, this Court stated that education is a 

“principal instrument” in guiding a child’s values, preparing him or her for life, and helping him 

or her adjust to the environment. 347 U.S. 483, 493 (1954). By recognizing Ms. Powell’s right to 
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control her educational experience, this Court would be following its precedent set forth in 

Obergefell and Cruzan of granting individuals the right to personal autonomy.  

The NGHSAA policy impacts Ms. Powell’s educational experience by diminishing her 

right to make decisions regarding educational programs offered by her school. Judge Monroe’s 

dissent correctly explained the positive impact that participation in high school athletics will have 

“to a student’s success in the classroom and ability to further their education.” R. at 17 (citing Boyd 

v. Bd. of Dirs., 612 F. Supp. 86, 93 (E.D. Ark. 1985); Fla. High School Activities Ass’n, Inc. v. 

Bryant, 313 So. 2d 57, 57 (Fla. Dist. Ct. App. 1975)). In Boyd, a high school senior was stripped 

of his ability to participate in the final four football games of the season. 612 F. Supp. at 93. The 

court described high school sports as “vital and indispensable to a college scholarship, and in 

essence, a college education.” Id. The court also explained that the plaintiff’s ability to participate 

in football would impact him both educationally and economically in the future. Id. Therefore, the 

court found his participation in interscholastic athletics was a protected property interest under the 

Due Process Clause. Id. Similarly, in Bryant, the court recognized that a student’s participation in 

athletics incentivized his “general scholastic and social development and … has resulted in the 

improvement of his grades, attitude, self-confidence, discipline and maturity.” 313 So. 2d at 57. 

The ability to participate in sports should not be limited to competing on the team that 

matches a student’s biological sex. Rather, transgender students, like Ms. Powell, should have the 

opportunity to participate on the athletic team of their identified gender. Allowing transgender 

students to fully participate in school promotes their wellbeing.6 This policy deprives Ms. Powell 

 
6 See Transgender Inclusion in High School Athletics, GLSEN (July 2019), 
https://www.glsen.org/sites/default/files/2019-10/GLSEN-Transgender-Inclusion-High-School-
Athletics.pdf; see also Doe, 897 F.3d at 529 (noting that “[w]hen a school promotes diversity and 
inclusion, ‘classroom discussion is livelier, more spirited, and simply more enlightening and 
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of the opportunity to promote her wellbeing because she cannot participate on the women’s swim 

team. Just as the courts in both Boyd and Bryant emphasized the significant impact participating 

in sports has on students, this Court should also recognize the positive effect of allowing Ms. 

Powell to compete on the women’s swim team. Enforcing this policy would effectively deprive 

Ms. Powell of the two things she has known for most of her life: that she is a girl and was born to 

swim. Id. at 4. And similar to the student in Boyd, this is Ms. Powell’s last opportunity to 

participate in interscholastic swimming because she is a senior. This Court should not align with 

Respondent’s view that Ms. Powell can still swim on the men’s team because Ms. Powell “did not 

feel comfortable competing on the men’s swim team her first two years in high school.” Id. at 17. 

This policy, in its very essence, impacts Ms. Powell’s fundamental right to make decisions 

regarding her education, and will have a long-standing impact on her future if it is enforced. 

Therefore, this Court should recognize that implicit in Ms. Powell’s Due Process Clause right to 

privacy is her ability to make decisions relating to her education. 

B. The NGHSAA Policy Fails to Survive Strict Scrutiny Because It Is Not Narrowly 
Tailored to Serve a Compelling Government Interest.  
 

 This Court should reverse the Fourteenth Circuit’s decision because the NGHSAA policy 

implicates a fundamental right and cannot survive strict scrutiny. If the government infringes on a 

fundamental right, the action will only be upheld if “the infringement is narrowly tailored to serve 

a compelling state interest.” Reno v. Flores, 507 U.S. 292, 302 (1993). Respondent does not 

provide a compelling government interest for enforcing the policy because it fails to illustrate the 

impact transgender student-athletes will have if they compete with their identified gender. 

However, even if this Court finds that Respondent has identified a compelling government interest, 

 
interesting [because] the students have the greatest possible variety of backgrounds.’”) (internal 
citations removed). 
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the policy fails strict scrutiny because it extends to activities that do not expose students to athletic 

scholarships and fails to provide a case-by-case review. Since the NGHSAA policy cannot survive 

strict scrutiny, this Court should reverse the Fourteenth Circuit’s holding.  

1. The NGHSAA Policy Does Not Serve a Compelling Government Interest Because 
It Unfairly Targets Transgender Individuals. 

 
The NGHSAA policy does not serve a compelling government interest because it targets 

transgender students for no justifiable reason. Policies that limit an individual’s fundamental rights 

must be supported by a compelling government interest. Adarand Constructors, Inc. v. Pena, 515 

U.S. 200, 202 (1995). Respondent contends that the policy was enacted to protect women from 

being placed at a disadvantage by having to compete against biological men. R. at 5. Additionally, 

Respondent argues that the policy was enacted to maintain the “significant gains” that biologically 

female women have made and to allow them “to compete on an even playing field.” Id. Since these 

purported reasons mask Respondent’s actual intention for establishing this policy, to target 

transgender individuals, this Court should find that the policy is not supported by a compelling 

government interest.  

 In Cruzan, this Court evaluated Missouri’s “clear and convincing evidence requirement” 

to determine whether it violated Cruzan’s liberty right to refuse life-sustaining treatment. 497 U.S. 

at 280-81. The Court recognized that the state was seeking to protect and preserve human life. Id. 

at 281. Additionally, the Court noted the “obvious and overwhelming finality” of this type of 

decision. Id. The Court stated that the heightened burden was appropriate because of the 

substantiality of the irreversible decision. Id. Therefore, even though the Court found a liberty 

interest to be invoked, the policy was enforceable. Id. at 284.  

The Third Circuit in Doe considered whether a school’s policy allowing transgender 

students to use the restrooms in accordance with their gender identity survived strict scrutiny. 897 
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F.3d at 528, 530. The court found that the policy served a compelling government interest, as the 

school district was compelled to shield transgender students from discrimination due to their 

gender identity. Id. at 528. The Third Circuit noted that the government had “a compelling interest 

in protecting and caring for children in various contexts” and saw the serious, even life threatening, 

effects discrimination could have on transgender students. Id. at 528-29. Furthermore, the court 

noted that mistreating transgender students could intensify their gender dysphoria, push them to 

negative educational outcomes, and lead students to engage in self-injurious behavior. Id. at 529.  

The NGHSAA policy is not supported by a compelling government interest because 

allowing transgender students to participate on the team in accordance with their gender identity 

is not a decision that rises to the type of finality this Court was presented with in Cruzan. Rather, 

Respondent demonstrated the lack of finality in this decision after rescinding the school’s initial 

policy that allowed Ms. Powell to try out for the women’s swim team. Allowing Ms. Powell and 

other transgender students to compete on the teams of their identified gender protects human life 

by respecting an individual’s decision to transition.  

Unlike the policy in Doe that aimed to protect transgender students from being 

discriminated against, the NGHSAA policy targets transgender students by stripping them of the 

opportunity to participate on teams for their identified gender. Respondent’s interest is in direct 

opposition to the recognized interest in Doe because it discriminates against transgender women. 

This policy supports the proposition that transgender women will strip biological women of their 

achievements and scholarship opportunities. However, Respondent bases this conclusion on only 

one instance in the state of North Greene: Ms. Powell’s success at the season-ending conference 

meet and qualification for the state championship. The Record is silent as to any other instances in 

North Greene where transgender students excelled against their cisgender competitors. The Record 
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is also silent as to whether Ms. Powell “dominated” at the state championships she qualified to 

compete in. While the Record notes Brittany’s concerns that Ms. Powell’s success could hurt her 

chances of being recruited to swim in college, there is no evidence that any colleges lost interest 

in recruiting her. As Judge Monroe explained, this policy does not serve Respondent’s purported 

objectives; instead, “it is a solution in search of a problem.” Id. at 14. Therefore, this policy fails 

to serve a compelling government interest because there is insufficient evidence demonstrating 

that cisgender women warrant protection against their transgender female classmates who want to 

compete against them in sports.  

2. The NGHSAA Policy is Not Narrowly Tailored Because it Does Not Provide For 
a Case-by-Case Review to Determine the Eligibility of Transgender Students.  
 

Even if this Court were to find that the NGHSAA policy serves a compelling government 

interest, this policy is not narrowly tailored to serve this interest. In order to be narrowly tailored, 

there cannot be a less restrictive alternative that could still serve the government’s interest. United 

States v. Playboy Entm’t Grp., 529 U.S. 803, 813 (2000). Judge Monroe’s dissent correctly 

determined that the policy was not narrowly tailored because it completely restricted transgender 

athletes from competing with their identified gender. R. at 18. Since Respondent could have 

utilized alternative methods to achieve the policy’s purported goals absent a blanket prohibition, 

this Court should find that the policy is not narrowly tailored.  

In Doe, the Third Circuit considered whether the policy at issue was narrowly tailored. 897 

F.3d at 530. The court noted that the school district provided all students access to single-user 

accommodations, with uncomfortable students having the ability to change in bathroom stalls, 

single-user restrooms, or private team rooms. Id. The plaintiffs sought for the policy to require all 

transgender students to either use the facilities of their biological sex or single-user restrooms. Id. 

The court recognized the harm in this policy since it had undermined the school district’s interest, 
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as it would “publicly brand all transgender students with a scarlet ‘T.’” Id. As such, the court found 

the policy to be narrowly tailored. Id. at 531. 

In Love v. Johnson, the court evaluated whether a Michigan policy that required 

transgender individuals seeking to renew or change their state identification to provide an amended 

birth certificate with the individual’s identified gender violated the plaintiffs’ fundamental right to 

privacy. 146 F. Supp. 3d 848, 853 (E.D. Mich. 2015). This policy did not apply to a transgender 

individual applying for a state identification for the first time if they had a certified birth certificate 

or unexpired passport. Id. at 857. In Michigan, individuals were required to undergo sex-

reassignment surgery to obtain an amended birth certificate. Id. at 851. The court found that the 

policy was not supported by a compelling government interest and also found that the policy was 

not narrowly tailored. Id. at 857. The court noted that other states did not require transgender 

individuals to undergo surgery, with some states only mandating a certification by the individual’s 

medical provider. Id. The court noted that since other states were also concerned with maintaining 

accurate records, the policy did not narrowly serve the state’s interest. Id.   

In Doe, uncomfortable students have the option to use single-user restrooms, bathroom 

stalls, or team locker rooms. 827 F.3d at 530. However, the NGHSAA policy acts as a blanket 

prohibition against transgender individuals participating as their identified gender on athletic 

teams. As such, the only option that transgender individuals have to participate in athletic teams is 

to compete with their biological sex, unless there is a coed team. Id. In essence, this policy would 

not apply only to interscholastic teams, but also to school intramurals.  

Respondent alleges concern about the “inherent, physiological differences between males 

and females;” however, the policy does not take into consideration that some transgender 

individuals may be taking medication to aid their transitioning process. See Hecox, 2020 U.S. Dist. 
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LEXIS 149442, at *83 (noting that it is not clear whether transgender women who take testosterone 

suppressants maintain any physiological advantages over cisgender women). Similar to the 

alternative ways the court in Love identified to verify one’s transgender identity for a new state 

identification, Respondent could utilize a case-by-case review to determine whether a transgender 

student can compete with their identified gender. Respondent could require a transgender student’s 

eligibility “based on school records and daily life activities … and verify that a student-athlete’s 

gender identification is bona fide and not for the purpose of gaining an unfair competitive 

advantage.” Brown, supra, at 315. Implementing this type of procedure would still allow 

Respondent to meet its objectives, but also provide transgender students with the opportunity to 

compete with their identified gender upon being granted eligibility. Therefore, since the 

NSGHSAA policy is not narrowly tailored to address a compelling government interest, it fails to 

survive strict scrutiny, and the Fourteenth Circuit’s decision should be reversed.  

C. Even If This Court Finds That Ms. Powell Has Not Asserted a Fundamental Right, 
This Court Should Find That The Policy is Not Reasonably Related To A Legitimate 
Government Interest. 

 
Even if this Court finds that Ms. Powell’s privacy rights were not fundamental, the 

NGHSAA policy still fails rational basis review. Rational basis review requires that the policy in 

question is “reasonably related to a legitimate state objective.” Immediato v. Rye Neck Sch. Dist., 

73 F.3d 454, 461 (2d Cir. 1996). The policy is not reasonably related to a legitimate state objective 

because it targets transgender students who seek to fully embody their transgender status by 

competing on the sports teams of their identified gender. Respondent’s primary objectives aim to 

prevent transgender men having a competitive advantage over cisgender women and to preserve 

females’ gains made over the years. R. at 5. Since this is not a legitimate state objective, this Court 

should find that Respondent’s policy fails to survive rational basis review.  
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 The Second Circuit applied rational basis review in Immediato when evaluating a high 

school’s mandatory community service program for all students. 73 F.3d at 462. After finding that 

the program did not invoke a fundamental right, the court found that the program satisfied rational 

basis review, as “[e]ducation is unquestionably a legitimate state interest.” Id. Furthermore, the 

state’s interest included instilling the necessary values and habits for moral citizenship. Id. The 

court found the program rationally advanced the state’s objective by exposing students to their 

community’s needs and helping students learn from their community. Id.  

 In Bowers v. National Collegiate Athletic Association, the Third Circuit considered 

whether the NCAA eligibility requirements survived rational basis review. 475 F.3d 524, 553-54 

(3d Cir. 2007). The eligibility determination, among other things, required students to have taken 

several core courses, but special education courses did not satisfy this requirement. Id. at 530. The 

Third Circuit explained that the policy survived rational basis review because the requirement that 

student athletes take certain classes in high school was rationally related to the NCAA’s goal of 

ensuring students could balance their coursework and play at the college level. Id. at 553-54. The 

court noted that the policy did not target disabled students, but instead applied to any students not 

able to meet the core course requirement. As such, the Court found that the NCAA’s rule survived 

rational basis review and did not violate the Fourteenth Amendment.  

 Here, the NGHSAA policy fails under rational basis review. In Immediato, the Second 

Circuit found that the school’s community service requirement survived rational basis review 

because of the positive impact this requirement could have on furthering students’ moral 

citizenship. 73 F.3d at 462. The policy at issue here fails to further develop a student’s moral 

citizenship; rather, it instead illustrates Respondent’s intolerance towards transgender students. 

Similarly, the NCAA’s policy in Bowers strives to ensure students are prepared for the rigors of 
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college and being a student athlete. 475 F.3d at 554. The NGHSAA policy does not try to help 

students find this type of balance, but it instead prevents transgender students from having the 

opportunity to compete on their gender-identified teams. 

If this Court affirms the Fourteenth Circuit’s holding that the policy advances a legitimate 

government objective, then this Court would strip transgender students of a significant part of their 

identity and education. The decision to uphold this policy would force transgender students to 

compromise identifying as a particular gender to participate in interscholastic sports. Thus, 

because the NGHSAA policy does not address a legitimate government interest, this Court must 

also reverse the decision of the Fourteenth Circuit since the policy cannot survive rational basis 

review.  

CONCLUSION 

 Petitioner, Taylor Powell, respectfully requests that this Court reverse the decision of the 

United States Court of Appeals for the Fourteenth Circuit.  

                                                                                                            Respectfully Submitted, 

                                                                                                                 /s/___________________ 
                    Team 31 

                                                                                                                 Counsel for the Petitioner, 
                                                                                              Taylor Powell     


