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 i 

QUESTIONS PRESENTED 

 

I. Whether the Court of Appeals for the Fourteenth Circuit correctly reversed the 

District Court’s grant of summary judgment in favor of Taylor Powell’s equal 

protection challenge to NGHSAA’s policy, when it found that the policy withstands 

rational basis review as well as heightened scrutiny. 

 

II. Whether the Court of Appeals for the Fourteenth Circuit correctly reversed the 

District Court’s grant of summary judgment in favor of Taylor Powell’s due process 

challenge to NGHSAA’s policy, when it found that Powell asserts a non-

fundamental right and the policy satisfies rational basis review. 
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Respondent, North Greene High School Athletic Association, appellant in Docket No. 20-

1017 before the United States Court of Appeals for the Fourteenth Circuit, respectfully submit this 

brief on the merits, and ask this Court to affirm the United States Court of Appeals for the 

Fourteenth Circuit.
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OPINIONS BELOW 

 

The decision of the United States District Court for the Eastern District of North Greene is 

unreported and is not provided in the record. Powell v. North Greene State High School Athletic 

Ass’n, 2020 WL 12345 (E.D.N.G. 2020). The decision of the United States Court of Appeals for 

the Fourteenth Circuit is unreported and set out in the record. R. at 7-18. 

CONSTITUTIONAL PROVISIONS 

 

The Equal Protection and Due Process Clauses of the Fourteenth Amendment to the 

United States Constitution is relevant to this case and is set out in Appendix A. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

3  

STATEMENT OF THE CASE 

 

Factual Background 

 

Brittany’s Swimming Story. Brittany Miller is an up and coming female swimmer who has 

been swimming competitively since the age of five. R. at 3. In fact, between the ages of five and 

thirteen, Brittany enjoyed numerous achievements including over 200 first place finishes and 

placed in over 100 additional competitions. R. at 3. Prior to Brittany entering high school, her 

swim coach recommended that she begin expanding her training regimen to include the offseason. 

R. at 3. Brittany’s coach believed that with increased training and hard work, she could be a 

competitive swimmer on the national stage and possibly in the Olympics. R. at 3.  However, 

Brittany’s future as a swimmer would be dependent upon a successful swimming career in high 

school and into college. R. at 3. 

Brittany’s mother is a school teacher and her father is a local handyman. R. at 3. Although 

those are good jobs, Brittany’s parents feared that they would be unable to afford to pay for 

Brittany’s college expenses which would be detrimental to her success as a swimmer. R. at 3. 

However, Brittany’s coach explained that she would certainly earn a college scholarship to swim 

if her parents supported her financially and Brittany trained hard enough during the offseason. R. 

at 3. Therefore, Brittany’s parents sacrificed their weekends and nights in order to work part-time 

jobs to pay a trainer to work with Brittany five to six days a week. R. at 3. 

The extra training paid off for Brittany as she won state championships in two individual 

events her freshman year, making her the first female swimmer at her high school to accomplish 

such a feat. R. at 3. Brittany’s successful swimming career continued during her sophomore year 

as she improved her times and won an additional state title. R. at 3. Her achievements were 

beginning to garner the attention of scouts from numerous colleges and universities. R. at 4. One 
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scout informed Brittany’s parents that if she continued to place in swim meets her junior and senior 

years, his team would offer her a full scholarship. R. at 4.  

Enforcement of the Inclusive Policy. However, during Brittany’s junior year, her high 

school began permitting transgender individuals to compete on sports teams according to their 

identified gender rather than their biological sex. R. at 4. The principal of the high school reasoned 

that this change was “designed to afford an increasing number of transgender students an 

opportunity to participate in athletics in a manner consistent with their gender identity.” R. at 4. 

This policy change allowed those who were biologically male at birth, but identified as female, to 

participate in female athletics against other biological females. R. at 4.   

The advocate for this change was Taylor Powell. R. at 4. Powell was born a biological male 

but identifies as a female. R. at 4. Powell has had difficulty accepting her biological sex and, due 

to this, has experienced great stress. R. at 4. After seeing a number of therapists, Powell has been 

diagnosed with gender dysphoria, which is a condition that includes a continued feeling of distress 

due to the conflict that transgender individuals experience between their biological sex and their 

identified gender. R. at 4. The medical and scientific communities agree that permitting 

transgender individuals to carry on their daily lives according to their identified gender is a 

treatment for gender dysphoria. R. at 4.   

Powell is an accomplished swimmer and has been swimming since childhood. R. at 4. 

During the time between Powell’s sophomore and junior year, she approached school 

administration and notified them she was transitioning to female. R. at 4.  Importantly, there are 

no facts within the record that detail what Powell meant by “currently transitioning”; no mention 

of hormone replacement therapy or surgical procedures appear within the record. R. at 1-20.   
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Powell also presented the principal with information from an advocacy group called the 

National Association for Transgender Athletes (NATA). R. at 4. NATA’s goal is to provide equal 

opportunities to compete in athletic programs during high school for transgender individuals. R. 

at 4. As a result, the school permitted Powell to try out for the high school’s female swim team. R. 

at 4.   

Powell successfully tried out for the female swim team and quickly began overshadowing 

biologically female swimmers, often winning races by wide margins.  R. at 4. Powell’s domination 

was consistent and she would repeatedly beat Brittany’s times by several seconds. R. at 5. 

Ultimately, Powell beat Brittany in the final conference swim meet, causing Brittany to miss the 

state championship meet for the first time in her high school career. R. at 5.     

A Growing Effect. North Greene High School, however, was not the only school to enact 

such a policy. R. at 4. Similar to Powell’s domination in swimming events, a pair of transgender 

female athletes in another state dominated the biologically female competition at the state 

championship track meet. R. at 4. Due to the fact that transgender female athletes were 

outperforming biological females in various sports, female athletes like Brittany grew concerned 

that their opportunities to advance their athletic careers would be affected. R. at 5.   

As a result, Brittany and her parents, her teammates, and coaches and parents from various 

high schools raised their concerns with NGHSAA. R. at 5. At that point, NGHSAA did not have 

any policies regarding transgender athletes competing according to their gender identity. R. at 5. 

In deciding the issue of allowing transgender females to participate according to their gender 

identity, NGHSAA listened to many interested parties including Brittany Miller and Taylor 

Powell, and took into account submissions from various groups including NATA. R. at 5.   
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Implementation of the Contested Policy. The meeting concluded with NGHSAA 

implementing the Fair Opportunity for Women Athletes policy which passed by an 8-2 vote. R. at 

5. The policy designates sports teams according to biological sex with an exception for coed or 

mixed teams.  R. at 5. The policy specifically prohibits those born as a biological male from 

participating in sports that are designated for females. R. at 5.  Members of the board were 

persuaded by the female athletes and their stance that competing against biological males would 

affect their athletic opportunities and serve to undercut progress made in female athletics. R. at 5. 

NGHSAA’s policy was introduced as a way to safeguard female athletes from unfair competitive 

disadvantages and as a way to protect opportunities for female athletes. R. at 5. NGHSAA has 

based its policy on the fact that males and females are born with physiological differences that 

produce unique capabilities in athletics. R. at 5. 

Initiation of the Lawsuit. When NGHSAA implemented the policy, North Greene High 

School’s principal and swim coach confirmed to Powell that she would not be able to participate 

on the female swim team the following year. R. at 6. As a result, Powell sought the advice of 

counsel and this litigation ensued. R. at 6.   

Procedural History 

 

  District Court and Relief Sought. This is a constitutional rights suit in which Taylor 

Powell challenges a policy instituted by the North Greene High School Athletic Association 

(NGHSAA) on the grounds that the policy violates the Equal Protection and Due Process Clauses 

of the Fourteenth Amendment. R. at 2-3. On March 20, 2020, Powell filed suit against NGHSAA 

in the United States District Court for the Eastern District of North Greene. R. at 6. Powell sought 

injunctive and declaratory relief from NGHSAA’s policy based on the assertion that the policy 

violated her constitutional rights. R. at 6. In response, NGHSAA moved for summary judgment, 
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claiming that its policy was instituted to prevent competitive advantage and to prevent the 

destruction of decades of work to create greater opportunities in female athletics. R. at 8-9. The 

District Court denied NGHSAA’s motion for summary judgment and granted summary judgment 

in favor of Powell. R. at 2. 

 Fourteenth Circuit. Subsequently, NGHSAA appealed the District Court’s judgment to 

the United States Court of Appeals for the Fourteenth Circuit. R. at 2. Justices Franklin, Monroe, 

and Madison heard the appeal and reversed the District Court’s judgment.  R. at 2 and 6. The Court 

of Appeals based its holding on the grounds that NGHSAA’s policy satisfied rational basis review 

as well as heightened scrutiny as to Powell’s equal protection claim. R. at 9. Further, the Court of 

Appeals reasoned that Powell’s due process claim concerned a non-fundamental right, and 

NGHSAA’s policy survived rational basis review. R. at 12. Powell then filed a petition for Writ 

of Certiorari in this Court, and petition was granted. R. at 19. 

SUMMARY OF THE ARGUMENT 

 

Equal Protection 

 

 This Court should affirm the Court of Appeals for the Fourteenth Circuit’s holding that 

reversed the District Court’s grant of summary judgment in favor of Taylor Powell. While the 

Court of Appeals acknowledged that some circuit courts have applied intermediate scrutiny to 

cases involving transgender plaintiffs, it properly assessed Powell’s equal protection challenge and 

was within its judicial authority to analyze her claim under a rational basis review. The Court of 

Appeals based its reasoning on the fact that it, nor this Court, had designated transgender 

individuals as a suspect or protected class under the Equal Protection Clause. 

 Furthermore, due to the fact that transgender individuals do not constitute a protected class 

and Powell’s claim did not involve a fundamental right, the Court of Appeals properly applied 
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rational basis review as to her equal protection claim. Additionally, several cases involving 

transgender plaintiffs who alleged that certain policies or statutes discriminated against them due 

to their status as transgender, have been upheld using a rational basis review. Those policies and 

statutes involved anything from privacy issues to safety concerns. 

 After deciding Powell’s equal protection claim would be analyzed under a rational basis 

review, the Court of Appeals correctly analyzed NGHSAA’s policy with vast deference toward its 

validity. Under a rational basis review, NGHSAA’s policy should be deemed constitutional as long 

as it satisfies any reasonably conceivable set of facts. Accordingly, the Court of Appeals reasoned 

NGHSAA’s policy was rational because it was put in place in order to prevent competitive 

disadvantages for biologically female athletes, as well as to save the progress and opportunities in 

female athletics from decades of work to reach an even playing field with male athletes. Thus, the 

Court of Appeals properly concluded that NGHSAA’s policy satisfied a rational basis review. 

 In contrast, even if transgender individuals were afforded a suspect or quasi-suspect 

classification that triggered intermediate scrutiny, NGHSAA’s policy still satisfies that type of 

review. To survive intermediate scrutiny, NGHSAA’s policy must serve an important 

governmental interest and the discriminatory methods used have to be substantially related to 

achieving those objectives. Even though intermediate scrutiny is a more rigorous standard to 

satisfy than rational basis review, it has been done many times. For instance, policies involving 

claims of discrimination against males that serve to protect female safety and to provide equal 

opportunities for females have survived intermediate scrutiny.   

 The Court of Appeals concluded that NGHSAA’s policy objectives included promoting 

sex equality in sport, providing females with increased opportunities in athletics, earning college 

scholarships, and saving progress accumulated through decades of work in female athletics were 
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clearly important governmental objectives.  While these objectives satisfy the important 

governmental objective prong of intermediate scrutiny, the methods used to accomplish those 

objectives must be substantially related. 

 Substantially related does not mean that the methods used should only be employed when 

absolutely necessary, nor do they mean the methods have to be the best available option to achieve 

the goals. The Court of Appeals rejected Powell’s assertion that NGHSAA’s policy was based on 

a paternal sexual stereotype that biological females are physically inferior to biological males. 

Instead, the Court of Appeals reasoned NGHSAA’s policy was substantially related to the 

governmental objectives because it simply recognized physical differences between the sexes can 

result in disadvantages in sports. Additionally, the Court of Appeals noted that in certain situations, 

such as athletics, biological males and females are not similarly situated. 

 To highlight the point of the Court of Appeals that male and female athletes are not 

similarly situated, there is the fact that there are different rules, equipment, and field configurations 

between male and female sports. Additionally, Tables 1 and 2 of the Appendix shows that the 

majority of male swimmer times are faster than female times. These examples do not promote 

sexual stereotypes or serve to degrade females, and furthermore, they are not hypothetical 

examples. Instead, they serve as empirical evidence that proves biological males and females are 

not similarly situated when it comes to athletics.   

 North Greene High School attempted to be inclusive and allow Powell to swim according 

to her gender identity. The result was a biological male dominating biological females in 

swimming competitions. This decision affected Brittany Miller and other female athletes when 

they were robbed of their opportunity to participate on an even playing field. The Court of Appeals 

was correct when it concluded that NGHSAA’s policy satisfies intermediate scrutiny because it 
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serves important governmental objectives and the discriminatory methods used were substantially 

related to achieving those objectives. 

Due Process 

 Similar to Powell’s equal protection claim, the Court of Appeals correctly applied rational 

basis review to her due process claim. Caselaw precedent has made it very clear that there is no 

liberty or property interest when it comes to participation in sports. On the contrary, participating 

in sports has been deemed a privilege. Therefore, participation in sports is not a protected 

fundamental right.   

 Powell’s attempt to usurp the fact that participation in sports is not a fundamental right, by 

claiming that the policy is discriminatory because it does not allow her to participate according to 

her chosen gender, was properly rejected by the Court of Appeals. 

 Additionally, Powell claims that NGHSAA’s policy violated her fundamental right to 

privacy in her due process claim. Although privacy is considered a fundamental right in most 

instances, that right is not absolute. This is especially true when dealing with athletes. Caselaw has 

established that not only do athletes have a lesser expectation of privacy, but in some instances 

their reasonable expectation to privacy is diminished. Further, Powell has not clearly established 

how her privacy rights have been violated. Nevertheless, Powell failed to state a violation of her 

fundamental rights, therefore, her due process claim was subject to a rational basis review. Since 

the Court of Appeals already concluded that NGHSAA’s policy satisfied a rational basis review 

as to Powell’s equal protection claim, the same is true for her due process claim. 

 For these reasons, this Court should affirm the Court of Appeals and reverse the District 

Court’s holding that granted summary judgment in favor of Powell, and grant summary judgment 

in favor of the NGHSAA. 
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STANDARD OF REVIEW 

  

 There are no disagreements between the parties as to the correct standard of review that 

this Court should apply. R. at 7. The district court’s underlying findings of fact are reviewed for 

clear error. KH Outdoor, L.L.C. v. City of Trussville, 458 F.3d 1261, 1266 (11th Cir. 2006). 

However, the district court’s conclusions of law are reviewed de novo, which is based on “. . . the 

understanding that [a]pplication of an improper legal standard . . . is never within a district court’s 

discretion.” Solantic, L.L.C. v. City of Neptune Beach, 410 F.3d 1250, 1254 (11th Cir. 2005).  

Summary judgment is proper when no genuine issue of material fact exists and the moving 

party merits judgment as a matter of law. Hutson v. Walker, 688 F.3d 477, 482 (8th Cir. 2012). 

Although the nonmoving participant gets the benefit of every reasonable inference that is 

supported by the evidence, they are still required to offer specific facts demonstrating that a 

genuine issue is present for trial. Atkinson v. City of Mountain View, 709 F.3d 1201, 1207 (8th Cir. 

2013). A grant of summary judgment by a district court is reviewed de novo. Shanklin v. 

Fitzgerald, 397 F.3d 596, 602 (8th Cir. 2005). “We review de novo, a district court’s grant of 

summary judgment, applying the same legal standards as the district court.” Chapman v. AI 

Transport, 229 F.3d 1012, 1023 (11th Cir. 2000) (en banc).  
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ARGUMENT  

 

I. This Court should affirm the Court of Appeals for the Fourteenth Circuit’s holding that 

NGHSAA’s policy does not violate the Equal Protection Clause of the Fourteenth 

Amendment because the policy satisfies rational basis review. 

 

 The Equal Protection Clause of the Fourteenth Amendment forbids the states from denying 

the equal protection of the law to anyone within their jurisdiction. U.S. Const. amend. XIV, § 1. 

The Equal Protection Clause focuses on State action that treats classes of individuals differently 

when the situations those individuals face are arguably identical. Ross v. Moffitt, 417 U.S. 600, 

609 (1974). However, time after time, this Court has held that statutes dealing with gender do not 

violate the Equal Protection Clause if the classification is not invidious. Id. Further, this Court has 

held that males and females, under certain circumstances, are not similarly situated. Michael M. v. 

Superior Court of Sonoma City, 450 U.S. 464, 469 (1981) (plurality opinion). Specifically, this 

Court in Ballard v. U.S., pointed out that the physical differences between males and females are 

permanent and not freely exchangeable. Ballard v. U.S., 329 U.S. 187, 193 (1946). 

 Applying the proper level of scrutiny to NGHSAA’s policy is paramount since this suit 

implicates the Equal Protection Clause. R. at 7. Various courts have applied different levels of 

scrutiny when the suit involves transgender individuals as plaintiffs. R. at 7. Some courts have 

recognized transgender individuals as a quasi-suspect class and applied a heightened level of 

scrutiny, while others have applied rational basis review. R. at 7.   

 In Whitaker ex rel. Whitaker v. Kenosha Unified Sch. Dist. No. 1 Bd. Of Educ., the court 

utilized heightened scrutiny where the plaintiff was transgender. Whitaker ex rel. Whitaker v. 

Kenosha Unified Sch. Dist. No. 1 Bd. Of Educ., 858 F.3d 1034, 1050 (7th Cir. 2017). There, the 

court held that heightened scrutiny should be applied when the plaintiff, a biological female that 

identified as a male, alleged that a school policy prohibiting him from using the boys’ restroom 
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violated the Equal Protection Clause. Id. The court reasoned that the policy triggered heightened 

scrutiny because the policy was essentially based on sex-classification due to the fact that it 

dictated students use the restroom that aligned with the sex listed on their birth certificate. Id. at 

1051. The court rejected the defense’s arguments that because its policy treated males and females 

the same, and because the policy served the need to protect the entire student body regarding 

privacy rights, there was no violation in regard to the Equal Protection Clause. Id. at 1052. 

 However, Whitaker is distinguishable from the case at bar because here, the situation deals 

with a policy designed to protect female athletes, not privacy rights. R. at 5. The Whitaker court 

asserted that the restroom policy punished the transgender plaintiff and it subjected him to different 

rules than non-transgender students. Whitaker, 858 F.3d at 1049. Conversely, the holding in 

Michael M. v. Superior Court. Of Sonoma City made very clear that physiological differences 

between the sexes exist and the Constitution does not require states to pretend they do not. Michael 

M., 450 U.S. at 481. Further, the court in Petrie v. Illinois High School Athletic Association, 

recognized the fact that male and female athletes are not similarly situated in the realm of athletics. 

Petrie v. Ill. High Sch. Athletic Ass’n, 75 Ill. App. 3d 980, 990 (1979). Here, NGHSAAs policy 

was not put in place to punish Powell, but rather as a safeguard for female athletes which merely 

acknowledges that males and females have inherent, physiological differences which produce 

different capabilities in athletics. R. at 5.   

 Alternatively, courts have used their discretion to review equal protection claims involving 

transgender plaintiffs under a rational basis review standard. R. at 7. For instance, courts have 

utilized a rational basis review standard in many cases in which transgender plaintiffs have alleged 

equal protection violations, finding that transgender plaintiffs do not represent a protected or 

suspect class. See, e.g. Braninburg v. Coalinga State Hosp., No. 1:08—cv—01457—MHM, 2012 
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WL 3911910, at *8 (E.D. Cal. Sept. 7, 2012); Jamison v. Davue, No. S—11—cv—2056 WBS, 

2012 WL 996383, at *3 (E.D. Cal. Mar. 23, 2012); Kaeo—Tomaselli v. Butts, No. 11—cv—00670 

LEK, 2013 WL 399184, at *5 (D. Haw. Jan. 31, 2013); and Lopez v. City of N.Y., No. 05—cv—

1032—NRB, 2009 WL 229956, at *13 (S.D.N.Y. Jan. 30, 2009).  

Since the Court of Appeals for the Fourteenth Circuit is not bound by decisions of other 

circuit courts, and extensive caselaw exists supporting rational basis review as the appropriate 

standard when deciding equal protection claims with transgender plaintiffs, it exercised judicial 

authority to apply a rational basis review regarding NGHSAA’s policy. R. at 7-8. 

A. Equal protection claims for individuals who are not part of a suspect class are 

subject to rational basis review.  

 

When courts are deciding social issues that implicate the Equal Protection Clause, the 

individual or class of individuals alleging a discriminatory complaint do not constitute a suspect 

class, and their claim does not involve a fundamental right, rational basis review is proper. F.C.C. 

v. Breach Commc’ns, Inc., 508 U.S. 307 (1993). As noted above, the Court of Appeals for the 

Fourteenth Circuit cited several courts that have applied rational basis review when transgender 

individuals claimed they were being discriminated against based on their gender identity because 

transgender is not a protected or suspect class. R. at 8.    

More specifically, the court in Jamison v. Davue held that “transgender individuals do not 

constitute a ‘suspect’ class, so allegations that defendants discriminated against him based on his 

transgender status are subject to a mere rational basis review.” Jamison, 2012 WL 996383, at *3. 

There, the plaintiff was a transgender female inmate in a county jail who alleged she had been 

discriminated against and harassed due to being transgender.  Id. at *2. Additionally, the court in 

Lopez v. City of New York explained that under a Fourteenth Amendment analysis, transgender 

individuals do not constitute a protected class. Lopez, 2009 WL 229956, at *13. In Lopez, the 
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plaintiff was a biological male transitioning to female whose civil rights complaints arose while 

serving time at Rikers Island. Id. at *1. Among other things, Lopez claimed that her civil rights 

were violated when the prison housed her with the male inmates. Id. There, the court reasoned that 

the Supreme Court in Farmer v. Brennan did not make any objections to the constitutionality of 

the federal prison practice of housing preoperative transgender individuals with inmates of the 

same biological sex. Farmer v. Brennan, 511 U.S. 825, 829 (1994). Also, the court in Lopez noted 

that allowing transgender females who are biologically male to be housed with the female 

population could potentially cause a number of problems, including safety concerns. Lopez, 2009 

WL 229956, at *13. Therefore, the court held the federal prison’s housing policy to be rational. Id. 

Just as the plaintiffs in Jamison and Lopez, Powell is a biological male who identifies as a 

female. R. at 4. Further, Powell claims that NGHSAA’s policy discriminates against her due to her 

status as a transgender individual. R. at 7. Similar to the courts in Jamison and Lopez, the Court of 

Appeals applied the rational basis standard of review in accordance to Powell’s equal protection 

claim by reasoning that it has not yet recognized the status of transgender to be a protected or a 

suspect class. R. at 7-8. 

The Court of Appeals for the Fourteenth Circuit applied de novo review when reviewing 

conclusions of law made by the District Court. R. at 7. Subsequently, it reasoned that rational basis 

review was appropriate because it, nor the United States Supreme Court, has previously established 

transgender individuals as a protected class under the Equal Protection Clause. R. at 7-8. 

Therefore, the court properly analyzed Powell’s claim of discrimination based on transgender 

status under a rational basis review. R. at 7-8. 
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B. Under rational basis review, deference is given to the validity of NGHSAA’s policy. 

 

The classification of a statute, under rational basis review, is analyzed with a solid 

presumption of validity. R. at 8. Rational basis review provides statutory classifications with 

expansive deference and will be upheld so long as any state of facts that are reasonably conceivable 

provide the classification a rational basis. Heller v. Doe, 509 U.S. 312, 320 (1993). This Court has 

stated that “it will uphold a law that neither burdens a fundamental right nor targets a suspect class 

so long as the legislative classification bears a rational relation to some independent and legitimate 

legislative end.” See id. Also, under a rational basis review, this Court has never required a 

legislature to convey the reasoning behind an enacted statute. F.C.C., 508 U.S. at 307. 

Additionally, the legislature’s motivating factor in the creation of the challenged statute is 

irrelevant, even when those attacking the constitutionality of the statute base their challenge on 

their belief it was enacted for a discriminatory purpose. Id. Furthermore, “courts are compelled 

under rational-basis review to accept a legislature’s generalizations even when there is an 

imperfect fit between means and ends.” Heller, 509 U.S. at 321.   

Even in our current social climate, in which views on gender identity and sex have been 

changing, numerous policies have been upheld when a transgender plaintiff has alleged 

constitutional rights violations because courts have recognized physical differences between the 

sexes. See generally Johnston v. Univ. of Pittsburgh, 97 F. Supp. 3d 657, 668-69 (W.D. Pa. 2015). 

For example, in Johnston v. University of Pittsburgh, the court held that the University’s policy, 

which segregated restrooms and locker rooms according to an individual’s birth sex, satisfied 

rational basis review as well as heightened scrutiny. Id. at 669. There, the plaintiff was a 

biologically female student at the University of Pittsburgh, who identified as a male. Id. at 662. 

The student alleged, among other things, “Defendants, without justification, treated Plaintiff 



 

17  

differently from other similarly situated students on the basis of sex, including his transgender 

status and perceived failure to conform to gender stereotypes.” Id. at 666.   

The court in Johnston agreed with the University’s argument that being transgender did 

not constitute a suspect classification, and therefore, rational basis review was the correct standard 

to be applied. Id. at 668. The University asserted that it refused to allow the student access to the 

male showers, locker rooms, and bathrooms in order to protect the entire student body’s privacy 

rights. Id. The court in Johnston concurred and stated, “separating students by sex based on 

biological considerations—which involves the physical differences between men and women—

for restroom and locker room use simply does not violate the Equal Protection Clause.” Id. at 670.   

The Court of Appeals for the Fourteenth Circuit applied similar reasoning to its holding 

here. R. at 8-9. Here, the court has decided that rational basis review is the correct standard to use 

when analyzing Powell’s equal protection claim because it has not recognized transgender 

individuals as a protected or suspect class. R. at 8. Just as the court in Johnston agreed that the 

University’s policy was rational because it served to protect its students’ privacy rights, the Court 

of Appeals for the Fourteenth Circuit found that NGHSAA’s policy is rational because it serves to 

avoid competitive disadvantages to female athletes and prevents the erosion of opportunities and 

gains made over decades for female athletes. R. at 9. 

Under a rational basis review, the Court of Appeals correctly analyzed NGHSAA’s policy 

with the presumption that it was a valid policy. R. at 8. Moreover, due to the vast deference 

afforded to statutory classifications under a rational basis review standard, the policy goals of 

protecting female athletes from disadvantages and preventing opportunities for female athletes 

from being eroded certainly satisfy rational basis review. R. at 9. Although the Court of Appeals 

expressed its sympathy for transgender athletes, it properly adhered to the principles of the 
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Supreme Court and refused to “substitute its judgment for that of NGHSAA or its rationale for this 

policy.” R. at 8-9 and 11. 

C. Even if transgender individuals were considered a protected or quasi-suspect class, 

NGHSAA’s policy survives intermediate scrutiny. 

 

Some courts have considered policies that are grounded in biological sex to encompass 

sex-classification, and therefore, apply intermediate scrutiny when analyzing the policy. Whitaker, 

858 F.3d at 1051. This was illustrated in Grimm v. Gloucester County School Board, when the 

court stated that classifications based on sex lie somewhere between rational basis review and strict 

scrutiny. Grimm v. Gloucester Cty. Sch. Bd., --- F.3d ---, 2020 WL 5034430 *13 (August 26, 2020) 

(internal citations and quotations omitted). According to Grimm, classifications based on sex 

constitute a quasi-suspect class and are subject to intermediate scrutiny. Id.  at *14. When courts 

analyze classifications based on sex under an intermediate scrutiny standard, the state actor must 

show that the alleged discrimination “serves important governmental objectives and that the 

discriminatory means employed are substantially related to the achievement of those objectives.” 

United States v. Virginia, 518 U.S. 515, 524 (1996). Additionally, in order to withstand 

intermediate scrutiny, the state actor’s classification must provide an “exceedingly persuasive 

justification.” Id. at 534. 

Although heightened scrutiny is more difficult to satisfy than rational basis review, it is not 

an insurmountable task. See generally California Fed. Sav. & Loan Ass’n v. Guerra, 785 F.2d 390, 

395 (9th Cir. 1985). For example, in California Federal Savings & Loan Association v. Guerra, 

the lower court granted summary judgment in favor of California Federal Savings and Loan 

Association (the Association) and held that a federal statute, Title VII, preempted a California 

statute because it “[d]iscriminat[es] against males based on pregnancy.” Id. at 393. However, the 

Court of Appeals rejected the Association’s argument that the California statute, which obligated 
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employers to provide up to four months of pregnancy leave to their employees, discriminated 

against men. Id. The Court of Appeals reversed the district court’s grant of summary judgment for 

the Association and concluded that a statute that discriminated against men “on the basis of 

pregnancy defies common sense[.]” Id. The Court of Appeals found that when analyzing whether 

a statute or policy lends to the equal treatment of women, specifically pregnant women, the policy 

should advance the achievement of “equality of employment opportunities.” Id. at 398.   

Similar to how the California statute was instituted to protect female employment 

opportunities, NGHSAA’s policy was put in place to protect female opportunities in athletics. R. 

at 9. While the Association alleged that the statute discriminated against men because it did not 

afford men the same protection as women, Powell claims NGHSAA’s policy discriminates against 

transgender individuals by prohibiting biological males from participating in sports that are 

designated for females. R. at 5 and 9. Just as the court in California Fed. Sav. And Loan Ass’n 

recognized the obvious biological differences between males and females, NGHSAA’s policy 

merely recognizes that the physiological differences between the two sexes result in different 

capabilities in the realm of athletics. R. at 5. The policy further recognizes that due to such 

differences, allowing biological males to compete against biological females places those females 

at an unfair disadvantage in competitive athletics. R. at 5 and 8. Additionally, NGHSAA’s policy 

was implemented in order to preserve the great strides female athletes have made throughout 

decades of work to present more opportunities for competition on an even playing field. R. at 5 

and 9. 

Courts have held that when analyzing equal protection claims, statutes do not have to apply 

to all persons equally, especially when the statute protects an identifiable group who suffers 

considerable harm without the creation of the statute.  See generally Rinaldi v. Yeager, 384 U.S. 
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305, 309 (1966); see also Michael M., 450 U.S. at 473. For example, in Michael M., the Court 

affirmed the California Supreme Court’s holding that a California “statutory rape” law did not 

violate the Equal Protection Clause, even though it was discriminatory on the basis of sex. Michael 

M., 450 U.S. at 467. In fact, this law was upheld under a strict scrutiny analysis by the California 

Supreme Court. Id. However, this Court reasoned that intermediate scrutiny was appropriate in 

this case since it had “not held that gender-based classifications are ‘inherently suspect.’” Id. at 

468. Importantly, the Court noted that when analyzing equal protection claims under intermediate 

scrutiny, “To be sure, the constitutional demand is not a demand that a statute necessarily apply 

equally to all persons.” Rinaldi, 384 U.S. at 309. The Court in Tinger v. Texas further clarified this 

point by stating, “The Constitution does not require things which are different in fact or opinion to 

be treated in law as though they were the same.” Tinger v. Texas, 310 U.S. 141, 147 (1940).  

The plaintiff in Michael M. argued that since the law only holds males criminally liable for 

having sex with a female under 18 years old and does not hold females criminally liable for the 

same offense, the law could not satisfy judicial scrutiny. Michael M., 450 U.S. at 473. However, 

the Court pointed out the fact that California’s Supreme Court accepted the policy’s justifications 

as legitimate, and that finding “is entitled to great deference.” Id. at 470 (quoting Reitman v. 

Mulkey, 387 U.S. 369, 373-74 (1967)). Therefore, the Court disagreed with the plaintiff and 

accepted the state’s justification of the law, which was the prevention of illegitimate teenage 

pregnancies. Michael M., 450 U.S. at 470. Further, the Court reasoned that the state’s interest in 

preventing illegitimate teenage pregnancy was a strong one because they lead to great, long-lasting 

consequences throughout not only the life of the mother, but also that of the child. Id. The Court 

also held that the statute was sufficiently related to legitimate state objectives to satisfy 

intermediate scrutiny. Id. at 472. The Court’s reasoning was based on the fact that the legislature 
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undoubtedly has the authority to restrict the members who, by nature, experience fewer 

consequences for certain conduct. Id. at 473. Finally, the Court recognized that young females 

were inescapably identifiable as the group that suffers the major consequences when it comes to 

teenage pregnancy. Id. 

While the statute in Michael M. attempted to protect young females from the harms of 

teenage pregnancy, NGHSAA’s policy attempts to provide protection to young females who 

participate in athletics. R. at 5 and 8-9. The important similarity is that the statute in Michael M. 

recognized that young females bore the brunt of harmful consequences when it comes to teenage 

pregnancy, just as NGHSAA’s policy recognizes the fact that biological females suffer greater 

consequences when biological males are allowed to participate in sports that are designated solely 

for females. R. at 5, 10-11, and 20. 

Biologically female athletes, like Brittany Miller, prove beyond any doubt that biological 

females suffer major disadvantages when biological males are allowed to compete against them. 

R. at 3-5. Brittany worked tirelessly for years to improve her swimming ability which resulted in 

three state championships during her freshman and sophomore years in high school. R. at 3. 

However, during her junior year, North Greene High School along with another high school in a 

different state, made the decision to allow transgender females, who are biologically male, to 

participate in female sports. R. at 4. This created devastating results for biologically female 

athletes, including being dominated by the transgender athletes in the female track events in the 

state championship where a similar policy was enacted. R. at 4. Specifically in Brittany’s case, she 

was set to defend her previous state championships, but for the first time in her high school career, 

she did not qualify for the state championship because she came in a distant second place to a 

biological male who was allowed to compete against her as a transgender female. R. at 5. 
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The Court of Appeals recognized NGHSAA’s policy objectives, which included promoting 

sex equality in sport through sex-specific teams, among other things, providing females with 

opportunities to demonstrate their athletic abilities, earn college scholarships, and the many 

enduring advantages that come from successful athletic endeavors, were all important 

governmental objectives. R. at 9. In its reasoning, the Court of Appeals referenced the Ninth 

Circuit’s holding in Clark, by and through Clark v. Arizona Interscholastic Association, by stating, 

“[t]here is no question” that “promoting equality of athletic opportunity between the sexes” is an 

“important governmental interest.” Clark, by and through Clark v. Arizona Interscholastic Ass’n, 

695 F.2d 1126, 1131 (9th Cir. 1982). Thus, the Court of Appeals properly reasoned that 

NGHSAA’s policy satisfies the first prong of an intermediate scrutiny analysis since the policy 

serves important governmental objectives. R. at 9. 

Additionally, the Court of Appeals rejected Powell’s assertion that the policy’s 

classification of sex is “not substantially related” to protecting and preserving opportunities for 

female athletes, by arguing that the policy’s true inspiration was “gender-stereotypes and 

discrimination against transgender individuals[.]” R. at 9. Powell cites to Clark, claiming that the 

policy ignores other possible ways to allow transgender individuals to participate in sports that 

align with their gender identities, such as limiting participation to physical characteristics such as 

height and weight. Clark, 695 F.2d at 1130. However, the Court of Appeals correctly points out 

that the court in Clark stated that a classification based on gender can be upheld because absolute 

necessity is not a requirement under an intermediate scrutiny analysis. Id. at 1131-32. Further, 

although wiser alternatives to NGHSAA’s policy may exist, the policy is not invalidated because 

it is substantially related to the important objective of protecting female athletics. Id.  
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Finally, the Court of Appeals correctly disagreed with Powell’s assertion that NGHSAA’s 

policy has an underlying assumption based on a paternalistic sexual stereotype that biological 

females are physically inferior to biological males.  R. at 10.  The Court of Appeals followed Clark, 

which held that the policy merely recognized that physical differences between biological males 

and females would result in undue advantages when biological males compete with biological 

females in sports. R. at 10. The Court of Appeals also cited several Supreme Court decisions 

recognizing physiological differences between the sexes; for example, in United States v. Virginia, 

the Court recognized physiological differences between biological males and females when 

addressing the physical training program at the Virginia Military Institute. Virginia, 518 U.S. at 

516. The Court in Michael M. also recognized these differences when it held that gender 

classifications which are not invidious, but instead realistically acknowledge that biological males 

and females, in certain situations are not similarly situated, do not violate the Equal Protection 

Clause. Michael M., 450 U.S. at 469. 

In addition to the Court of Appeals relying on caselaw to reject Powell’s assertion that 

NGHSAA’s policy was not substantially related to its goal, it recognized that the rules and 

equipment utilized between male and female sports leagues are often very different. R. at 10. These 

differences are highlighted by many examples, including the fact that female basketball players 

use a smaller sized basketball than male players use, female golfers’ tee boxes are closer than the 

male golfers’ tee boxes, the female shot put and discus is lighter than the male shot put and discus, 

volleyball nets are lower for female volleyball competitions than they are in their male 

counterparts, softball fields designed for females are smaller than baseball fields designed for 

males, the distance between bases is shorter for softball fields than for baseball fields, the pitching 

mound is closer in softball than in baseball, and softball players use a larger ball than baseball 
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players use. Steve Silverman, Difference Between Men’s and Women’s Basketball (Dec. 11, 2018) 

https://www.sportsrec.com/difference-between-mens-womens-basketball-6503757.html; Dr. 

Ryan York, The Big Difference between Women and Mens Golf, 

https://www.agedefyinggolf.com/the-big-difference-between-women-and-mens-golf (last visited 

Sept. 25, 2020); Bert Nelson, Athletics (Sept. 7, 2020) 

https//:www.britannica.com/sports/athletics/The-high-jump#ref29773; Panagiotis Kountouris et 

al., Evidence for differences in men’s and women’s volleyball games based on skills effectiveness 

in four consecutive Olympic tournaments, 4 Comprehensive Psychol. 9 (June 30, 2015);  Rules of 

Sport, What Is the Difference Between Softball and Baseball?, 

https://www.rulesofsport.com/faq/what-is-the-difference-between-softball-and-baseball.html 

(last visited Sept. 25, 2020). However, these differences do not serve to support a male-controlled 

idea that females are inferior to males, they merely recognize that biological males and females 

are physiologically different. Petrie, 394 N.E.2d at 861.   

Further, Tables 1 and 2 in the Appendix highlight the time gaps between the best male and 

female high school swimmers in the nation. R. at 10 and 20. Table 1 illustrates that had any of the 

top three males been allowed to swim in the female competition, Brianna Dudley would not have 

won her race. R. at 20. Additionally, the second-place finisher of the female 200-yard Individual 

Medley would have been beaten by the top nine males, and the third through tenth-place finishers 

would not have beaten any of the male swimmers. R. at 20. It follows that, while all of these female 

swimmers are good athletes, the top two female swimmers beat the third through tenth female 

finishers by over ten seconds and while the top two female swimmers would have placed in the 

male competition, the third through tenth finishers would not have come close to placing. R. at 20. 
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Table 2 illustrates a closer average. R. at 20.  However, the top female swimmer in the 100-

yard Butterfly would have finished in fifth place, meaning that had any of the top four male 

swimmers been allowed to swim in the female competition, Chelsea Davis would not have won 

her race. R. at 20. Additionally, Julia Hobgood would have been beaten by the top nine male 

swimmers. R. at 20. Female swimmers finishing third through tenth place would not have beaten 

any of the top ten male swimmers. R. at 20. 

These tables have been admitted into evidence, not to argue that biologically male athletes 

are superior to biologically female athletes, but to demonstrate that the differences between the 

two sexes are real; they are not hypothetical, nor are they imagined. R. at 20. Powell’s assertion 

that NGHSAA’s policy was created based on gender stereotypes and the desire to discriminate 

against transgender individuals is verifiably false. R. at 4-5, 9-10, and 20. In fact, Powell’s high 

school attempted to be inclusive and it allowed transgender athletes to participate in sports 

according to their gender identity. R. at 4. However, empirical evidence of the competitive 

disadvantages that biologically female athletes face when forced to compete against biological 

males became available after the first swim season where Powell was allowed to compete against 

biological females. R. at 4-5 and 20. The evidence included Tables 1 and 2 of the Appendix as 

well as the three-time state champion, Brittany Miller, not qualifying for the state championship 

swim meet for the first time in her high school career as a direct result of Powell’s participation. 

R. at 4-5 and 20. The Court of Appeals correctly emphasized the fact that biologically female 

athletes are different from biologically male athletes and that those differences should not be 

dismissed to the detriment of female athletes and female athletics. R. at 10 and 20.  
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II. This Court should affirm the Court of Appeals for the Fourteenth Circuit’s holding that 

NGHSAA’s policy does not violate the Due Process Clause of the Fourteenth Amendment 

because Powell’s right to compete in athletics according to her identified gender as 

opposed to her biological sex is not fundamental.  

 

The Due Process Clause of the Fourteenth Amendment states, “nor shall any State deprive 

any person of life, liberty, or property, without due process of law[.]” U.S. Const. amend. XIV, § 

1. The Fourteenth Amendment’s Due Process Clause does not extend constitutional protections to 

lesser interests that are “mere expectations.” Memphis Light, Gas & Water Division v. Craft, 436 

U.S. 1, 9 (1978). The initial step when analyzing a due process claim is to determine whether the 

right allegedly violated is fundamental. See Leebaert v. Harrington, 332 F.3d 134, 140 (2d Cir. 

2003). The classification of a certain right as being fundamental is critical because it determines 

which standard of judicial scrutiny should be applied. Id.  Rational basis review is applied when 

analyzing violations of non-fundamental rights. Id. In contrast, strict scrutiny is applied when the 

alleged violation concerns a fundamental right. Id. 

Courts have consistently held that the right to participate in school-sponsored athletics is 

not fundamental. Blue v. University Interscholastic League, 503 F. Supp. 1030, 1035 (N.D. 1980). 

The court’s holding in Blue v. University Interscholastic League clarified that participating in 

sports amounted to an expectation and did not rise to a constitutionally protected fundamental 

right. Id. at 1034. There, the court consolidated two cases in which two nineteen-year-old students 

challenged the University Interscholastic League’s (UIL) rule which prohibited students who 

turned nineteen years of age before a certain date from participating in high school athletics. Id. at 

1033. Both young men alleged equal protection and due process violations. Id. at 1030. However, 

the court disagreed and held that participation in UIL athletic contests was a privilege. Id. at 1035. 

Therefore, participation in these contests was not considered a protected right under the Due 

Process Clause. Id. at 1034 (citing Walsh v. Louisiana High Sch. Athletic Ass’n, 616 F.2d 152, 159 
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(5th Cir. 1980)). In addition, the court held that the young men did not have any property or liberty 

interests regarding participation in UIL sports. Blue, 503 F. Supp. At 1035. Since the court found 

that participation in athletics was not a fundamental right and the young men had no property or 

liberty interests in the participation of school athletic contests, the court held that there was no due 

process violation. Id. 

Similar to the young men in Blue, Powell has asserted a due process violation stemming 

from NGHSAA’s policy prohibiting transgender females from participating in female athletics. R. 

at 6. The first part of Powell’s due process claim rests on the assertion that her liberty interest in 

her right to participate in sports as a transgender female, as opposed to her biological sex, has been 

violated. R. at 11.  However, just as the courts in Blue and Walsh v. Louisiana High School Athletic 

Association held that the right to participate in sports is not fundamental, so too did the Court of 

Appeals in the case at bar. R. at 12. Additionally, the Court of Appeals reasoned that Powell’s 

claim that she has the right to participate in female athletics because that is the sex with which she 

identifies, was not fundamental, because “such a right cannot be said to be rooted in the history, 

traditions, or conscience of our society.” R. at 12. Since the Court of Appeals already held that 

Powell’s equal protection claim is subject to and satisfies rational basis review, and because her 

due process claim concerns a non-fundamental right, it also is subject to and satisfies rational basis 

review. R. at 12.   

Powell also asserts her right to privacy as being fundamental in her due process claim. R. 

at 12 and 15. Although in most circumstances, privacy would be viewed as a fundamental right 

that would trigger strict scrutiny, as alluded to by Justice Monroe’s dissent, here, it would not. R. 

at 12 and 15. As the Court of Appeals points out in footnote 4, “[t]he constitutional right to privacy 

is not absolute. It must be weighed against important competing governmental interests.” See, e.g., 



 

28  

Doe, by and through Doe v. Boyertown Area Sch. Dist., 897 F.3d 518, 528 (3rd Cir. 2018). In fact, 

many cases point out that student athletes have a lesser expectation of privacy. See, e.g., Hill v. 

National Collegiate Athletic Ass’n., 7 Cal. 4th 1, 42 (1994) (“athletic participation carries with it 

social norms that effectively diminish the athlete’s reasonable expectation of privacy in his or her 

bodily condition, both internal and external”); Vernonia Sch. Dist. 47J v. Acton, 515 U.S 646, 656 

(1995) (“Legitimate privacy expectations are even less with regard to student athletes”). 

Privacy is mentioned as an element of Powell’s due process claim; however, she has not 

clearly established how her privacy rights are being violated. R. at 1-20.  When it comes to the 

privacy aspect of Powell’s claim, the opinion of the Court of Appeals and the dissenting opinion 

allude to access of restrooms and locker rooms. R. at 12 and 17. This seems to be irrelevant to the 

issue presented, because the issues and decisions are predicated on the participation in athletics 

and not access to facilities. R. at 1-20. In fact, neither NGHSAA’s policy, Brittany Miller, nor 

Taylor Powell made any references or raised any concerns as to the use of facilities. R. at 1-20. 

This plainly demonstrates that the purpose of NGHSAA’s policy was not to punish or discriminate 

against transgender individuals, but rather to protect female athletes from unfair competitive 

disadvantages and to preserve opportunities for female athletes. R. at 5 and 8-9. 

The Court of Appeals correctly differentiated and clarified that its reasoning and decision 

regarding Powell’s due process claim was based exclusively on her right to participate in sports 

based on her identified gender rather than her biological sex. R. at 12. Finally, the Court of Appeals 

was not deciding whether she has a fundamental right as to her choice of gender identity. R. at 12. 

CONCLUSION 

 

The Court of Appeals for the Fourteenth Circuit correctly reviewed Taylor Powell’s equal 

protection claim under a rational basis review, because neither it nor the Supreme Court have 
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recognized transgender individuals as a suspect or quasi-suspect class. NGHSAA’s policy satisfies 

rational basis review because it was a rational way of protecting opportunities for female athletes 

and to preserve significant gains made in female athletics. Even if transgender individuals were 

afforded a suspect or quasi-suspect classification, NGHSAA’s policy satisfies intermediate 

scrutiny. The policy functions to promote equality in sports and to protect female opportunities 

and gains made in female athletics that have taken decades to attain. Additionally, the means used 

were substantially related to accomplish those important objectives. Furthermore, the Court of 

Appeals correctly held that Powell’s due process claim was subject to a rational basis review 

because her allegations concerned non-fundamental rights. Accordingly, just as NGHSAA’s 

policy satisfies rational basis review as to Powell’s equal protection claim, the same is true for her 

due process claim. It is for these reasons that this Court should affirm the Court of Appeal’s holding 

and reverse the District Court’s grant of summary judgment in favor of Taylor Powell, and grant 

summary judgment in favor of NGHSAA. 

        

            /s/  

         Attorneys for Respondent 
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APPENDIX A 

 

Constitutional Provisions 

 

U.S. Const. amend 14, § 1  

 

All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are 

citizens of the United States and of the state wherein they reside. No state shall make or enforce 

any law which shall abridge the privileges or immunities of citizens of the United States; nor shall 

any state deprive any person of life, liberty, or property, without due process of law; nor deny to 

any person within its jurisdiction the equal protection of the laws. 

 

 

 


