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QUESTIONS PRESENTED 

 

1. Whether the Fair Opportunity for Women Athletes policy, as passed by the NGHSAA, 

violates the Equal Protection Clause of the Constitution? 

 

2. Whether the Fair Opportunity for Women Athletes policy, as passed by the NGHSAA, 

violates the Due Process Clause of the Fourteenth Amendment of the Constitution?
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STATEMENT OF THE CASE 

 In the United States today, there are over one million individuals who are “transgender.” 

R. at 13. A transgender individual is a person whose gender does not match with their physical, 

biological sex. Id. Transgender people are frequently plagued by a condition known as gender 

dysphoria, which manifests through debilitating depression, anxiety, and discomfort. R. at 4. One 

of the more accepted methods of treating gender dysphoria is gender transition therapy. Although 

gender transition therapy can take many forms, all them of them share a common goal: enabling 

transgender individuals to live out their gender identity. 

 In 2019, the principal of North Greene High School was approached by one of his 

students, Taylor Powell, who informed him that Taylor was transgender. Taylor also informed 

the principal that Taylor was doing gender transition therapy, and that Taylor intended to live as 

a female permanently. R. at 4, 21. As a result, Taylor informed the principal that Taylor intended 

to attend North Greene High School as a female. The principal was convinced by the research 

Taylor presented, which showed the benefits to transgender people of allowing them to live out 

their gender identity. 

 As part of allowing Taylor to live and interact with North Greene High School as a 

female, the school decided to allow Taylor to try out for the women’s swim team. Id. at 4. 

Unfortunately, this brought Taylor into conflict with North Greene High School’s resident star 

athlete, Brittany Miller. Brittany has swum competitively since she was five years old, and sees 

competitive swimming as a chance to get ahead in the world. Id. at 3. Her ambition is to 

eventually compete in the Olympics, and she saw success in high school swimming as her one 

chance to get into an excellent college program that would bring her to the attention of Olympic 

recruiters. Id. As a result, Brittany put in long hours during the summer with a private tutor to 
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practice her swimming; these lessons were paid for through immense sacrifices by her parents, 

who took on additional part-time jobs in the evenings and on weekends to help their daughter 

succeed. Id. 

 When Brittany first heard that North Greene High School would allow Taylor to compete 

against her on the women’s team, she was “disheartened.” Id. at 4. She was afraid that it would 

put her at a competitive disadvantage during the upcoming season, and believed that Taylor’s 

biological sex would give Taylor a significant advantage. Id. Ultimately, Taylor did consistently 

outperform Brittany in both the butterfly and backstroke events. Id. In addition, at the season 

end-conference meet, although Taylor qualified for the state championships, Brittany did not. Id. 

at 5. The record does not indicate if this failure was due to a second-place finish or a low time. 

Brittany was afraid that top schools would recruit Taylor to their programs instead of her. Id. 

 As a result of her fears, Brittany and her parents, along with several other swimmers, 

complained to the North Greene High School Athletic Association (the “Association”) after the 

season ended. Id. The Association did not have an association-wide policy regarding transgender 

athletes, so it held a meeting to make a decision. The Association heard from Brittany, Taylor, 

and several other interested parties, including the National Association of Transgender Athletes. 

Id. Several members of the Association’s Board stated that they were afraid accommodating 

Taylor and other transgender persons would eliminate opportunities for female athletes. Id. The 

record does not indicate what specific evidence, if any, the Association heard. What is known is 

that after the meeting, the Board voted to adopt the “Fair Opportunity for Women Athletes” 

policy (the “Policy”). Id. 

 The Policy states that there are “inherent, physiological differences between males and 

females,” and that those differences “result in different athletic capabilities.” Id. The Policy 
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further asserts that permitting any biological males to compete against female athletes would 

unavoidably “put women at an unfair competitive disadvantage.” Id. The Policy stated that its 

goal was to “preserve…the significant gains made over the past several decades” in opportunities 

for biologically female athletes “to compete on an even playing field with men.” Id. 

 On the basis of these factual assertions, and to accomplish its goal, the Policy prohibited 

all biological males, including transitioning males, from competing on teams designated for 

“females, women, or girls.” Id. It did not contain any corresponding language regarding 

transitioning females who desired to compete on sports teams designated for “males, men, or 

boys.” Id. 

 As a result of this new policy, the principal of North Greene High School was forced to 

reverse his decision to allow Taylor to compete on the women’s swim team. Id. at 6. Taylor 

responded by filing a complaint against the Association in the United States District Court for 

the Eastern District of North Greene on March 15, 2020. Id. Taylor challenged the Policy by 

asserting violations of the Equal Protection and Due Process Clauses of the Fourteenth 

Amendment of the U.S. Constitution, and sought both declaratory and injunctive relief. Id. 

 The District Court held in Taylor’s favor, and entered a preliminary injunction against the 

enforcement of the Policy. Id. The District Court subsequently granted summary judgment for 

Taylor and granted a permanent injunction against enforcement of the policy. Id. at 6, 22. The 

Association timely appealed the District Court’s assertion to the Fourteenth Circuit, which 

reversed the District Court’s decision and held that summary judgment should have been granted 

for the Association. Id. at 6. Taylor subsequently filed a petition for writ of certiorari before this 

Court, which was granted. Id. at 19. 
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SUMMARY OF THE ARGUMENT 

 Courts determine whether a government action violates the Equal Protection Clause by first 

determining whether the action relies upon a classification that is suspect, quasi-suspect, or neither, 

and then applying either strict, heightened, or rational basis scrutiny accordingly. The Policy 

created two classifications, both of which were quasi-suspect. The first, a sex-based classification, 

is quasi-suspect as a matter of law, falling within a long string of Supreme Court precedent on this 

issue. The second, which classifies people based on transgender status by using sex as a proxy, is 

requires examination under this Court’s test for quasi-suspect scrutiny. That analysis should 

confirm the opinions of multiple other circuits who have conducted that analysis on this issue and 

cause this Court to conclude that transgender classifications are quasi-suspect. 

 All quasi-suspect classifications are subject to heightened scrutiny. Under heightened 

scrutiny, the Association bears a heavy burden of demonstrating that the Policy is substantially 

related to achieving an important government interest. The Association must also demonstrate that 

the Policy is not based on an overbroad generalization. The Policy fails on both counts, 

 The Policy relies upon an overly-broad generalization of the athletic capabilities of 

biological males because it does not take into account the effects of gender transition therapy on 

the physical abilities of a biological male. Instead, the Policy ignores the scientific fact that a 

biological male who has undergone gender transition hormone therapy no longer has the athletic 

capabilities of a biological male, but rather those of a biological female. By ignoring that fact, the 

Policy relies on an overly-broad generalization, and therefore fails heightened scrutiny. 

 Additionally, the Policy is not substantially related to achieving the asserted interests of 

fair competition and sex equality because it actually undermines them. By only affecting 

biologically male athletes, the Policy signals its support for females as a favored class. 
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Additionally, the Policy bans even biological males who have undergone gender transition 

hormone therapy from competing on female sports teams; because those athletes are on an even 

playing field with females, the Policy serves to protect females from fair competition, which 

undermines fair competition as a whole. Finally, the Policy applies only to biologically male 

transgender athletes, which undermines sex equality and additionally undermines fair competition. 

For these reasons, even if the Policy was not based on an overly-broad generalization, it is not 

substantially related to achieving the stated interests. Thus, it fails to pass heightened scrutiny, and 

therefore violates the Equal Protection Clause. 

The Due Process Clause of the Fourteenth Amendment protects individuals from 

government action which fails to provide them with adequate fair procedures under the law, and 

from government action which infringes on certain rights. Generally, this Court has struck down 

policies only when they infringe upon fundamental rights. Any state action or policy which 

intrudes on one of these fundamental rights must pass a strict scrutiny analysis. The most important 

fundamental right here is the right to privacy. 

This Court has recognized that individuals have the right to live their lives in a way they 

deemed best, based on personal autonomy, self-dignity, and self-determination. Under this right 

to privacy, Taylor should be allowed to treat gender dysphoria without the government effectively 

dictating how that treatment should take place. The Policy infringes on this right, however, because 

it completely bans transitioning males like Taylor from competing on sports teams consistent with 

transition therapy. Even if there has not been an identified fundamental right to compete as one’s 

identified gender, the right to privacy encompasses it as a treatment for gender dysphoria, and 

Taylor’s claimed right remains valid. 



xii 

 

Since Taylor’s claimed right to privacy is a recognized fundamental right, the Policy must 

be evaluated under a strict scrutiny analysis. Here, the stated interest is, as the Fourteenth Circuit 

presumed, to promote sex equality. Even if this interest is a compelling one, the Policy is not the 

least restrictive method of achieving that interest. The Policy is a blanket ban on all biological 

males, even those transitioning with HRT. Sincethe Policy could accomplish sex equality and fair 

competition without banning those males, it is not the least restrictive means to accomplish that 

purpose. Additionally, under a strict scrutiny analysis, the Association bears the burden of showing 

that banning transitioning males undergoing HRT would prevent it from achieving its interest. The 

Association has failed to make that showing here. 

Even if this Court decides that there is no fundamental involved, a heightened level of 

scrutiny should still be applied based on this Court’s developing precedent regarding LGBT 

classifications. The Policy is interfering with what has previously been determined to be a vital 

and indispensable component of student life. It also forces individuals like Taylor to choose 

between continued gender transition therapy, and competition in school athletics and the benefits 

that come from it. The Policy has the effect of interfering with the freedom of choice to participate 

in sports simply because a person may be a transitioning male. This Court should go beyond the 

Fourteenth Circuit’s analysis of history and tradition because, while it is a good starting point, this 

Court has previously held that it is not the end of the analysis when a Due Process issue involves 

an individual’s private life. The Fourteenth Circuit did not take into account the full effect of the 

Policy and therefore overlooked the arbitrary and overbroad nature of it in its application. Because 

of the Policy’s full nature and overbroad application, it violates the Due Process Clause. 
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I. THE POLICY VIOLATES THE EQUAL PROTECTION CLAUSE BY CREATING 

AN OVER-BROAD QUASI-SUSPECT CLASSIFICATION. 

A. THE POLICY IS SUBJECT TO HEIGHTENED SCRUTINY BECAUSE IT CREATES MULTIPLE 

QUASI-SUSPECT CLASSIFICATIONS. 

The Fourteenth Circuit erred when it concluded that the Policy was subject only to rational 

basis scrutiny based on an incomplete, superficial analysis. It based its use of rational basis analysis 

on two facts: (1) that neither the Supreme Court nor the Fourteenth Circuit had declared 

transgender individuals to be a suspect class, and (2) that several courts had analyzed transgender 

claims under a rational basis analysis. However, the Fourteenth Circuit’s analysis was incomplete 

because it did not address quasi-suspect classes at all. Further, it was superficial because it did 

adequately examine the reasoning of those lower courts. If it had done so, it would have discovered 

that (1) none of those courts conducted their own analysis either; (2) none of those courts 

considered whether transgenderism was a quasi-suspect classification, and (3) all but one of the 

cited cases were based on a single district court opinion that gave no reasoning, analysis, or 

authority for its conclusion. 

Instead, the Fourteenth Circuit reached heightened scrutiny only after it had concluded that 

the Policy passed rational basis scrutiny. Unfortunately, its method of summarily addressing the 

issues negatively impacted its handling of the case. It failed to recognize that the Policy created 

not just one, but two quasi-suspect classifications.  

i. The Policy classifies student athletes based upon their sex, which is a quasi-

suspect classification subject to heightened scrutiny.  

The Supreme Court has held for decades that government regulations which create sex-

based classifications are inherently quasi-suspect and subject to heightened scrutiny. United States 
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v. Virginia, 518 U.S. 515, 555 (1996); see also Mass. Bd. of Retirement v. Murgia, 427 U.S. 307, 

325 (1976)(using women as an illustrative example of a quasi-suspect class). When the Policy 

explicitly classified student athletes based upon their physical sex, it should have automatically 

triggered quasi-suspect scrutiny. 

The Fourteenth Circuit’s analysis did not even mention this issue, and was therefore flawed 

from the beginning. The court appeared to believe that the only classification implicated was based 

on transgender status, even though it elsewhere quoted those sections of the Policy explicitly 

creating sex-based classifications. R. at 5, 7-8. 

The Policy itself states that teams shall be “expressly designated as…(a) Males, men, or 

boys; (b) Females, women, or girls; or (c) Coed or mixed.” Id. at 5. It further states that teams 

“designated for females, women, or girls shall not be open to students who are biologically male.” 

Id. This is an explicitly sex-based classification, and the Supreme Court has clearly stated that all 

sex-based classifications are subject to heightened scrutiny. Virginia, 518 U.S. at 532-33, J.E.B. v. 

Alaska ex rel. T.B., 511 U.S. 127, 135 (1994); see also Reed v. Reed, 404 U.S. 71 (1971). 

ii. The Policy also uses biological sex as a proxy to classify student athletes of 

the same sex based on gender, which is a quasi-suspect class. 

  The circumstances surrounding the creation of the Policy make it apparent that the Policy 

was intended to restrict transgender females from competing against cisgender females. Section 

(2) of the Policy accomplished this by using the biological male sex as a proxy for transgender 

females; although the Policy mentions all biological males, it was clearly motivated by a desire to 

reverse the pro-transgender policy at Brittany’s high school. R. at 4-5. The Fourteenth Circuit 

majority opinion justified its decision to apply rational basis scrutiny by noting that the Supreme 

Court has not held that transgender classifications are suspect. R. at 7-8. It also noted that several 
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Circuits have held those classifications are quasi-suspect, but dismissed their reasoning as 

unpersuasive. R. at 7. Unfortunately, the court declined to explain why it was unpersuaded, or what 

was erroneous in their conclusions. This Court should hold that the Fourteenth Circuit erred in 

dismissing that reasoning because it is both persuasive and consistent with this Court’s application 

of the quasi-suspect analysis to sex-based classifications. 

As the Fourth Circuit concisely explained last August in Grimm v. Gloucester County 

School Board, there are four factors that this Court considers when determining if a classification 

is suspect, quasi-suspect, or neither. Grimm v. Gloucester Cnty. Sch. Brd., No 19-1952, 2020 WL 

5034430 at *1 (4th Cir. Aug. 26, 2020), as amended (Aug. 28, 2020). The factors are (1) whether 

the class was historically subject to discrimination, (2) whether it has a defining characteristic 

related to its ability to perform or contribute to society, (3) whether the class may be distinguished 

as a group by obvious, immutable, or distinguishing characteristics, and (4) whether the class is a 

minority lacking political power. Id. at *16. 

The Fourth Circuit concluded that transgender individuals met all four factors. Id. This 

Court should adopt that conclusion, because if women still satisfy the factors for a quasi-suspect 

classification, then transgender individuals should satisfy them even more so. Both the Fourth and 

Ninth Circuits have already adopted this ruling, and as the Fourth Circuit has observed, the only 

Circuit holding to the contrary reluctantly did so based upon procedural grounds and a now-

overturned Ninth Circuit precedent. See Grimm at *16, Karnoski v. Trump, 926 F.3d 1180, 1200 

(9th Cir. 2019); contra Brown v. Zavaras, 63 F.3d 967 (10th Cir. 1995)(“Recent research 

concluding that sexual identity may be biological suggests reevaluating Holloway [v. Arthur 

Andersen & Co., 566 F.2d 659 (9th Cir. 1977)]. However, we decline to make such an 
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evaluation…because Mr. Brown’s allegations are too conclusory to allow proper analysis of this 

legal question.”). 

1. Transgender people have faced historical discrimination. 

The Second Circuit recognized in 2012 that homosexuals have been discriminated against 

“since at least the 1920s,” if not longer, and that “[n]inety years is entirely sufficient to document 

a history of discrimination.” Windsor v. United States, 699 F.3d 169, 182 (2012), aff’d on other 

grounds, 570 U.S. 744 (2013). Transgender individuals have faced the same (and worse) stigma 

attached to homosexuals, so much so that one district court found that “one would be hard-pressed 

to identify a class of people more discriminated against historically…than transgender people.” 

Flack v. Wis. Dept. of Health Servs., 328 F. Supp. 3d 931, 952-53 (W.D. Wis. 2018). 

The Fourth Circuit in Grimm followed suit, agreeing with the District Court that “[t]here 

is no doubt that transgender individuals historically have been subjected to discrimination on the 

basis  of their gender identity, including high rates of violence  and discrimination in education, 

employment, housing, and healthcare access.” Grimm, 2020 WL 5034430 at *17; see also Kevin 

M. Barry et al., A Bare Desire to Harm: Transgender People and the Equal Protection Clause, 57 

B.C. L. Rev. 507, 551-58 (2016). “Transgender people are disproportionately at risk for 

discrimination in almost all aspects of life, including employment, housing, education, public 

accommodations, and access to government services.” Id. at 551-52. 

In employment, transgender individuals face near-universal discrimination or the threat of 

it. Id. at 552. A 2011 survey of 6,500 transgender respondents found that 97% had “experienced 

harassment or mistreatment,” or had concealed their gender transition “to avoid such treatment,” 

and 47% of the respondents “lost their job, were denied a promotion, or were denied a job as a 

result of being transgender.” Id. 
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In housing, 19% of transgender persons were refused a house or apartment because of their 

gender; a similar number reported they had been homeless at some point in their lives. Id. Among 

those who went to a homeless shelter, 55% faced harassment, 29% were denied entry, and 22% 

were sexually assaulted by residents or staff. Id. at 552-53. Additionally, the homeless rating 

among respondents was double the national average. Id. at 552. 

In K-12 education, “transgender individuals frequently experience harassment (78%), 

physical assault (35%), and sexual assault (12%) by students as well as by teachers and staff.” Id. 

at 553. In public accommodations, discrimination ranges “from outright denial of services (44%) 

to verbal harassment (53%) and physical assault (8%).” Id. When seeking medical care, “28% 

experienced harassment and 19% were denied services altogether,” while in retail stores, 37% 

were harassed and 32% were denied services. Id.  

Interactions with law enforcement are often discriminatory as well. When interacting with 

police, “22% of respondents reported harassment by police, including being profiled as sex 

workers and arrested (a practice known colloquially as “Walking While Transgender”), and 20% 

reported being denied services by the police.” Id. Further, incarcerated transgender individuals 

reported “harassment by correctional officers (35%) and other inmates (37%), physical and sexual 

assault (16% and 15%, respectively), and even the denial of routine healthcare (12%).” Id at 554. 

Legally, transgender people have also been historically mistreated. Just as most states 

criminalized homosexuality, so too many state and local laws criminalized cross-dressing and 

related transgender behavior. Id. at 556. Additionally, despite a disproportionate number of anti-

LGBT hate crimes being inflicted upon transgender individuals—over 70% of hate-motivated 

LGBT murder victims in 2014 were transgender—transgender victims did not qualify for federal 

hate crime protections until 2009. Id. at 554-55. The Connecticut Supreme Court noted in 2008 
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that gay and transgender persons face bigotry “akin to, and, in certain respects, perhaps even more 

severe than, those confronted by some groups that have been accorded heightened judicial 

protection.” Id. at 556 (quoting Kerrigan v. Comm’r of Pub. Health, 957 A.2d 407, 446 (Conn. 

2008)). It went on to observe that “only racial and religious minorities have suffered more intense 

and deep-seated hostility than homosexuals.” Kerrigan, 957 A.2d at 446. Transgenderism itself 

was treated as a mental illness for decades; although homosexuality was removed in the DSM-III 

in 1973, it took the APA another thirty years to remove gender identity disorder in the DSM-5 in 

2013. Barry et al., supra, at 509-10, 517. 

Congress, too, has explicitly discriminated against transgender individuals in its 

legislation. Even though gender identity disorder was listed in the DSM-III as a mental illness, 

Congress regularly excluded it from accommodations laws meant to provide civil rights 

protections for mentally ill people. Id. at 517, 556-57. These included the Fair Housing Act in 

1988, the American Disabilities Act in 1990, and then a 1991 amendment revoking the protections 

transgender people had been granted by the Rehabilitation Act of 1973. Id. at 556-57. Finally, in 

2008, Congress amended the ADA and the Rehabilitation Act to expand the definition of disability, 

but also added a second section excluding transgender persons from the civil rights protections 

(while also leaving in place the original section), making “transvestism” the “only medical 

condition to receive [the] dubious distinction” of being excluded in two separate sections of the 

law. Id. at 557-58. Instead, Congress listed “transvestism, transsexualism…[and] gender identity 

disorders” as a “sexual behavior disorder,” alongside “pedophilia, voyeurism…; kleptomania, or 

pyromania; or psychoactive substance use disorders,” thus further stigmatizing transgender people. 

Id. at 557, 42 U.S.C. § 12211(b). These facts should cause the Court to conclude that transgender 

individuals have faced, and continue to face, substantial persecution and discrimination. 
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2. Transgender people have no characteristic that impacts their ability to 

perform or contribute to society.  

The second factor this Court considers when determining if a class is quasi-suspect is 

whether the class as a whole possesses one or more characteristics that impact each class member’s 

ability to perform in or contribute to society. Grimm, 2020 WL 5034430 at *16. This issue is 

distinct from the question presented by heightened scrutiny itself. Rather, it is premised on the idea 

that certain types of classifications are based on qualities which have little to do with a person’s 

capabilities, and that when such a classification is used, the government should therefore be forced 

to justify it under strict (for suspect classes) or heightened (for quasi-suspect classes) scrutiny. City 

of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 440-41 (1985), superseded by statute on other 

grounds, Human Res. Research & Mgmt. Grp. v. Cnty. of Suffolk, 687 F. Supp. 2d 237, 255-56 

(E.D.N.Y. 2010).  

There are substantial reasons to hold that transgender persons as a class do not possess such 

characteristics. This Court has previously held that sex classifications are not defined by any such 

characteristic; a classification based on whether an individual’s gender matches their sex must fail 

for the same reason. Cleburne, 473 U.S. at 440-41. Even if that were not the case, however, and a 

transgender classification was distinguished from a sex-based classification, transgender persons 

do not possess any such characteristic. As the Fourth Circuit noted in Grimm, not every transgender 

person suffers from the depression and anxiety that accompany gender dysphoria; further, it is 

doubtful that depression and anxiety—while certainly debilitating—have such an impact as the 

Court had in mind when it articulated the standard. Grimm, 2020 WL 5034430 at *17. Further, 

even if those symptoms did somehow constitute an “impairment,” the fact that they are treatable 

undermines using them as the basis for a classification. Id. (“Although some transgender 



8 

 

individuals experience gender dysphoria…[it] is treatable. Importantly, ‘transgender’ and 

‘impairment’ are not synonymous”). 

Although the Association may assert that the alleged athletic advantage possessed by 

transgender persons is such a characteristic, such an argument is appropriately raised after the level 

of scrutiny is determined because it does not apply to the class as a whole. High testosterone levels 

or heightened athletic advantages are not characteristic of every transgender person. First, not all 

transgender persons are biologically male. Second, many transgender persons undergo hormone 

replacement therapy, thus removing most or all of the alleged advantages.  

The question of whether transgender persons are a suspect class is not an as-applied 

inquiry. It does not look to whether they possess a characteristic relevant to the specific policy; to 

do so would apply scrutiny arguments before acknowledging what level of scrutiny was 

appropriate, and thus put the cart before the metaphorical horse. The specific justifications for the 

Policy are irrelevant to whether transgender people are a quasi-suspect class, and instead should 

be examined as part of the heightened scrutiny analysis. 

3. Transgender people may be defined by an obvious, immutable, 

distinguishing characteristic. 

The third factor also weighs in favor of recognizing transgender persons as a quasi-suspect 

class, because transgender people may be defined by an obvious, distinguishing characteristic. 

Gender identity disorder was first listed in the DSM-III almost half a century ago, which indicates 

that by then, it was considered a distinct, identifiable condition. Barry et al., supra, at 517. It was 

ultimately removed from the DSM-5 not because it was unidentifiable, but because the APA 

eventually concluded that it could not be considered an illness or impairment. Id. at 518-19 (“For 

well over thirty years, [GID] was considered a ‘disorder’ of identity, that is, something non-
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normative with the individual. This is no longer the case. Under the DSM-5, dysphoria, rather than 

[GID], is the problem in need of treatment”). That conclusion did not make the condition any less 

distinct or recognizable. 

Further, gender dysphoria is now generally recognized by the medical and psychological 

professions as being an immutable characteristic. Brief of Amici Curiae Medical, Public Health, 

and Mental Health Organizations in Support of Plaintiff-Appellee at *7, Grimm v. Gloucester 

County School Board, No. 19-1952, 2020 WL 5034430 (4th Cir. August 26, 2020)(Filed on behalf 

of seventeen major public health professional medical organizations, and noting that gender 

identity “cannot be altered voluntarily,” and may be formed by “biological influences”).  It should 

be noted that the “transgender” label does not encompass just those persons who suffer from 

gender dysphoria, or who choose to treat their gender dysphoria by a partial or full transition. Id. 

at *8. Rather, the class includes those who choose to live as their biological sex, and attempt to 

find other methods of dealing with the depression, anxiety, and other symptoms that gender 

dysphoria causes. Id. at *13-14.  

There is a rapidly-growing consensus in the scientific community that gender identity—

which is the source of the gender dysphoria causing these symptoms—cannot be altered 

voluntarily. Id. at *7. This would heavily imply, if not outright prove, that gender identity is an 

immutable characteristic. Since sex is also an immutable characteristic, and gender dysphoria 

arises because these two immutable characteristics are in conflict with each other, gender 

dysphoria is thus an immutable characteristic—and one that marks the life of every transgender 

person, regardless of whether that person chooses to transition or not. Id. at *7-17. 
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4. Transgender people are a minority, lacking political power. 

Finally, transgender persons satisfy the fourth factor as well. Even now, some states still 

place significant hurdles—including surgical requirements—in front of transgender individuals 

seeking to alter their birth certificate gender designation, which in turn impacts their ability to 

obtain identification or other official state documents showing their displayed gender. Barry et al., 

supra, at 525. In addition, some states that previously permitted the alterations recently passed 

laws revoking that permission. Grimm, 2020 WL 5034430 at *17. Even if—as some will doubtless 

argue—transgender individuals enjoy broad support from significant social institutions such as 

major newspapers and social media corporations, that support has not translated into significant 

political power, as many of the advances for transgender individuals have come through the courts 

rather than the legislatures.  

Unlike feminism, where social popularity translated into political reforms protecting the 

rights of women, transgender individuals have not benefitted from any similar circumstance. On 

the contrary, even as a large number of members of Congress pay lip service to civil rights for 

transgender persons, not a single piece of legislation has been proposed to remove the three 

transgender-related exclusions from the ADA and the Rehabilitation Act. Instead, civil rights 

protections for transgender persons under the ADA were first recognized by a Pennsylvania 

District Court, which avoided a constitutional challenge to Section 504 by drawing a fine line 

between gender identity disorder and gender dysphoria. Symposium, The Future of Disability 

Rights Protections for Transgender People, 35 Touro L. Rev. 25, 48 (2019)(referencing Blatt v. 

Cabela’s Retail, Inc., No. 14-cv-04822, 2017 WL 2178123 (E.D. Penn. May 18, 2017)). That court 

could only justify civil rights protections for transgender individuals by arguing that gender 

dysphoria “goes beyond [gender identity disorder by] merely identifying with a different gender 
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and is characterized by clinically significant stress and other impairments that may be disabling.” 

Blatt, 2017 WL 2178123 at *2. The fact that protections came about through a court-discovered 

loophole, rather than through legislative repeal, speaks volumes about the powerlessness of the 

transgender minority. 

Because transgender persons satisfy all four factors, they qualify under this Court’s 

precedent as a quasi-suspect class. Because the Policy is based in part on a classification of 

transgender persons, it is subject to heightened scrutiny. 

B. THE POLICY FAILS TO PASS HEIGHTENED SCRUTINY BECAUSE THE ASSOCIATION 

CANNOT SATISFY ITS BURDEN OF PROVIDING AN EXCEEDINGLY PERSUASIVE 

JUSTIFICATION. 

When a challenged government action is subject to heightened scrutiny under the Equal 

Protection Clause, the action is presumed unconstitutional, and the burden lies upon the 

government to prove that the action was justified. Virginia, 518 U.S. at 533. In the words of this 

Court, “the burden of justification is demanding and it rests entirely on the State.” Id. In keeping 

with other forms of heightened or intermediate scrutiny, the government must prove (a) that the 

classification serves important governmental objectives, and (b) that the action or policy is 

substantially related to the achievement of those objectives. Id. However, heightened scrutiny 

under the Equal Protection Clause grants even less deference to the government than usual: the 

justification must be genuine, rather than “hypothesized”; it must have existed when the action 

took place, instead of being developed after the fact; and it must not rely on “overbroad 

generalizations.” Id. To state this as a converse, if the government’s asserted justifications are 

either (a) hypothetical, (b) invented after the fact, or (c) based on overbroad generalizations, then 

the Court does not even need to address the relationship between the objective and the policy. The 
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existence of any of the above-mentioned attributes is fatal to the assertion of an important 

objective.  

The Policy itself lays out the intended objectives, and those are the sole objectives within 

the record. Therefore, the Association cannot hypothesize any other objectives other than those 

noted by the Fourteenth Circuit. Sessions v. Morales-Santana, 137 S. Ct. 1678, 1696-97 

(2017)(Holding that it was improper hypothesizing for the government to assert an interest that 

was unsupported by any evidence in the record except for a single obscure statement in a Senate 

Report). As evidence of its objectives and motives, the Policy contains two factual assertions and 

one objective. The first factual assertion is that “inherent, physiological differences between males 

and females result in different athletic capabilities.” R. at 5. The second factual assertion was that 

to permit “biological males to compete against women would put women at an unfair competitive 

disadvantage.” Id. The objective was “to preserve for biologically female athletes the significant 

gains made over the past several decades to afford them greater opportunities to compete on an 

even playing field with men.” Id.  There are two reasons that the Policy fails to pass heightened 

scrutiny. First, the Policy’s objective is based on an overbroad generalization; and second, the 

Policy is not substantially related to the asserted objective. 

i. The Association impermissibly based its objective on an overbroad 

generalization about the athletic capabilities of genetic males undergoing 

gender transition therapy. 

The Policy is based upon two factual assertions. The first assertion is that men and women 

have inherent physiological differences; the second is that allowing biological males to compete 

against women would put women at a distinct advantage. The Association bears the burden here 
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to demonstrate that these facts were supported by evidence when the Policy was adopted, and are 

not overly broad generalizations. 

Taylor does not dispute that non-transitioning biological males do, in general, have a 

physical advantage over women. While it is generally acknowledged that sex is not a perfect 

predictor of athletic ability, there is a rough correlation. The limited data presented to the 

Fourteenth Circuit seemed to indicate that fact, and it is a phenomenon which other courts have 

noted as well. R. at 10, Arizona v. Clark, 695 F.2d 1126, 1130 (1982). However, this 

acknowledgment should be accompanied by the following caveat: data and assumptions about 

non-transitioning cisgender men says very little about the athletic capabilities of transitioning 

transgender women. 

 Transition therapy can include several different practices, such as “changes in gender 

expression and role…, hormone treatment therapy, sex reassignment surgery, and psychotherapy.” 

Grimm, 2020 WL 5034430 at *3. Hormone treatment therapy, often referred to as Hormone 

Replacement Therapy or HRT, often includes a regimen of testosterone suppressants and estrogen 

supplements (for transitioning males), and testosterone supplements (for transitioning females). 

Cécile A. Unger, Hormone Therapy for Transgender Patients, Transl. Androl. and Urol., 

December 2016, at 877, 877-80. While the effect of HRT on athletic ability still requires much 

research, the research that has been done has actually demonstrated the opposite. Joanna Harper, 

Race Times for Transgender Athletes, 6 J. of Sporting Cultures and Identities, No. 1, 2015, at 1, 

2-4. Preliminary research indicates that a biological male with a certain level of athletic ability 

relative to other males would, after transition, generally possess that same relative level of athletic 

ability when compared to female athletes. While there are a few sports which are the exception, 

such as wrestling, those sports are defined by physical attributes which, once developed, cannot 
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be altered (bone density, for example). Even then, if a biological male were treated with 

testosterone suppressants at an early enough age, those advantages could also be eliminated. 

International competitive sports organizations have already recognized this. Many of the 

more prominent organizations, including the International Olympics Committee and the 

International Association of Athletic Federations (IAAF), acknowledge that a biologically male 

athlete may compete on roughly equal footing with a biologically female athlete after undergoing 

HRT, and vice versa. Id. at 1-2, See IAAF, Report of the International Meeting on Transgender 

Eligibility in Competitive Sports (October 19, 2019), https://perma.cc/Z58M-384N; see also 

International Olympic Committee Medical Commission, Statement of the Stockholm Consensus 

on Sex Reassignment in Sports (May 17, 2004), https://perma.cc/M3CG-TDUZ. 

The Association assumed, apparently without any evidence, that a biological male who 

begins taking HRT would have the same physical advantages of a cisgender man. Thus, there are 

two overbroad assumptions that the Association relied upon when forming the Policy. First, the 

Association assumed that data about non-transitioning male swimmers applied equally to 

transitioning male swimmers. This is an unproven assumption, with no actual data to back it up. 

Second, the Association assumed that allowing biological males to compete against biological 

females would inherently put biological females at a competitive disadvantage. However, as noted 

above, that is not the case. Quite the contrary, the studies indicate that a transitioning biological 

male who has undergone HRT could compete against biological females in most sports with no 

inherent advantage whatsoever.  

The burden lay on the Association to prove to the Fourteenth Circuit that the Policy’s 

factual assertion was not just an overbroad generalization. No such data was produced to the 

Fourteenth Circuit; the only data that was provided was a red herring, as it addressed solely the 
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athletic abilities of non-transitioning biological males. R. at 10. Because the Association produced 

no actual relevant evidence, it failed to carry its burden, and the Fourteen Circuit erred in holding 

that it did not rely on an overbroad generalization. 

ii. The Policy is not substantially related to achieving an even playing field 

between female and male athletes. 

Even if the Fourteenth Circuit was correct, and the Policy’s purpose was not based on an 

overbroad generalization, there are two reasons the Association cannot prove that the Policy is 

substantially related to achieving the asserted objectives. First, the Association cannot prove that 

transgender athletes, as a class, are a threat to fair competition. Second, the Association cannot 

promote equality between the sexes in fair competition by selecting one sex for favored treatment 

while exposing the other sex to significant disadvantages. 

1. The Association cannot prove that transgender athletes are a threat to 

fair competition, which means that banning them is not substantially 

related to achieving the promotion of fair competition. 

The Policy is based on an unproven assumption that all biological males have an inherent 

advantage over all biological females, regardless of whether they are undergoing gender transition 

therapy. R. at 5. This assumption caused the Association to conclude that allowing transgender 

women to compete against cisgender women would undermine sex equality by depriving cisgender 

women of opportunities for fair competition. Thus, the Association concluded that the proper 

action was to prohibit all biological males from competing on female-designated sports teams, 

regardless of whether a specific male was undergoing gender transition therapy. If the initial 

assumption was correct, then the Policy could be substantially related to achieving the 

Association’s stated objective. 
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However, because under this Court’s precedent the Association bears the burden of proving 

the existence of a substantial relationship, the Association bears the burden of proving that this 

assumption is accurate. To make this showing, the Association needs more than evidence of the 

athletic abilities of non-transitioning males—it needs evidence that transitioning males have the 

same athletic ability as non-transitioning males. There is no evidence that the Association heard 

any evidence to this effect during its hearing, and the Association presented no such evidence to 

the Fourteenth Circuit. Id. Instead, the Association presented the Fourteenth Circuit with evidence 

only of the athletic abilities of non-transitioning males. Id. at 10. Because this evidence does not 

prove the athletic ability of transitioning males, the District Court was correct to disregard it as 

irrelevant. Further, the Association did not present any other evidence that transgender women 

possess a competitive advantage over cisgender women. 

The few studies examining the relative athletic abilities of transgender women and 

cisgender women have concluded that HRT effectively eliminates any competitive advantage for 

all but a small handful of sports within a year of starting the therapy, and if HRT is started early 

enough in life, the competitive advantage will never develop. Harper, supra, at 1-2. This 

conclusion substantially undermines the Policy’s relationship with achieving sex equality, because 

it demonstrates that some transitioning males could compete without placing biological females at 

a disadvantage. Because the current research indicates that transitioning males do not necessarily 

possess a competitive advantage over biological females, and the Association presented no 

evidence demonstrating that they did possess an inherent competitive advantage, the Association 

cannot demonstrate that a blanket ban on all males, including transitioning males, would help 

further the cause of sex equality. At best, it would preserve the status quo against a speculative 

harm, which is hardly an exceedingly persuasive justification for undermining sex equality by 
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preventing transitioning males from competing on an even playing field with those who are their 

physical equals. 

2. The Policy treats biological females as a favored class, which outright 

conflicts with its goal of promoting equality between the sexes. 

The other major problem with the Policy is that the Policy does not promote fair 

competition for every athlete, but rather prioritizes fair competition for female athletes only. The 

Fourteenth Circuit generously construes the Policy’s goal as being “to promote sex equality 

[by]…provid[ing] opportunities for female athletes to demonstrate their skill, strength, and athletic 

abilities while also providing them with opportunities to obtain recognition and accolades, college 

scholarships, and the numerous other long-term benefits that flow from success in athletic 

endeavors.” R. at 9. The Policy itself claims to “aim[] to preserve for biologically female athletes 

the significant gains made over the past several decades to afford them greater opportunities to 

compete on an even playing field with men.” R. at 5. Neither of these objectives are accomplished 

by the Policy’s scorched-earth methods. 

The Policy’s statement—to “preserve for biologically female athletes the significant gains 

made over the past several decades”—is subject to two possible constructions. The first 

interpretation is that the Policy was designed to protect biological females from competition, 

whether fair or unfair. The second interpretation is that the Policy is intended to promote fair 

competition for everyone. The Fourteenth Circuit adopted this interpretation when it stated that 

the goal was to “promote sex equality,” and decided that the rest of the Policy’s objective 

statement, although phrased as the objective itself, really articulated the method of accomplishing 

the objective. Leaving aside the fact that this interpretation strains the words of the Policy itself, 

and seems like an impermissible justification “hypothesized or invented post hoc in response to 
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litigation,” even the Fourteenth Circuit’s justification is actually undermined by the application of 

the Policy. Virginia, 518 U.S. at 533. 

The Policy seeks to promote sex equality by discriminating against males in multiple ways. 

First, it specifically singles out biological females for protection. Second, it overbroadly protects 

biological females, not only against unfair competition, but also against fair competition. Finally, 

it exposes transitioning males to a risk of the same unfair competition that it claims to prevent for 

female athletes. These issues demonstrate that the Policy promotes fairness by subjecting 

disfavored classes to unfair treatment. In the process, the Policy undermines the achievement of 

its own objectives, which means it cannot pass heightened scrutiny. 

First, the Policy explicitly singles out biological females for protection, which undermines 

the intended promotion of sex equality. By explicitly singling out women, the Policy signals to 

observers (a) that female athletes are in need of more protection than male athletes, and (b) that it 

does not believe male athletes need protection against unfair competition. If the Policy’s goal was 

solely to “preserve fair competition”, then the messaging would not matter, because messaging 

has nothing to do with fair competition. However, the Fourteenth Circuit noted that the Policy 

viewed fair competition as just a method to accomplish its ultimate objective, which was to 

“promote sex equality.” When the Policy signals that one sex is more deserving of protection than 

the other, however, such an action actually undermines sex equality, rather than promoting it. It 

creates at the very least an appearance that women’s sports are a haven from any competition, no 

matter how fair, that may be offered by anyone who harbors a “Y” chromosome within their body. 

Second, the Policy does not simply shield biological females from unfair competition; 

rather, it also shields them from fair competition, thus reducing fair competition in the process. 

Transitioning males who are undergoing HRT are roughly equal to female athletes in most sports. 
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The exceptions are in sports where bone mass is a factor, but even then the rule is not one of 

constant advantage for biological males—in sports such as wrestling, bone mass is an advantage, 

but in long-distance endurance sports of almost any stripe, the additional bone mass in biological 

males who have undergone HRT may actually place them at a disadvantage relative to female 

athletes. As a result, at least some transitioning males are capable of competing against female 

athletes without creating an uneven or unfair playing field. By prohibiting even those athletes from 

competing against biologically female athletes, the Policy actually inhibits fair competition. 

Third, the Policy subjects transitioning males to unfair treatment, but exempts transitioning 

females from that same treatment. The Policy prohibits biological males from competing on female 

sports teams, regardless of whether the males are undergoing HRT or not. On the other hand, the 

Fourteenth Circuit noted that the Policy does not prohibit biological females from competing on 

male sports teams, even when those females are undergoing HRT in the form of testosterone 

boosters. R. at 5. This further demonstrates that the Policy does not view the sexes as equal, nor 

does it treat them as if they should be treated equally; even within the transgender class, it treats 

transitioning females as a favored class, and singles out transitioning males for discriminatory 

treatment. As a result, the Policy does not further its goal of promoting sex equality. 

Under heightened scrutiny, the Association bears the burden of demonstrating that the 

Policy is “substantially related to achieving” its objective. In other words, the Association needs 

to not only demonstrate that the Policy is related to its objective, but that the relationship is one of 

making progress towards the objective. In this case, the Policy does not make progress towards its 

objective; on the contrary, it is a regression. This regression means that even if the Policy’s 

objective is not based on an overbroad generalization about the athletic abilities of transitioning 

males, it is not substantially related to achieving either fair competition or sex equality. As a result, 
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the Policy fails heightened scrutiny, and the Fourteenth Circuit erred when it upheld the Policy 

against Taylor Powell’s challenge. 

II. THE POLICY VIOLATES THE DUE PROCESS CLAUSE BY INFRINGING ON 

A FUNDAMENTAL RIGHT TO PRIVACY. 

The Due Process Clause of the Fourteenth Amendment states the no state shall deprive any 

person of life, liberty, or property, without due process of law. U.S. Const. amend. XIV, § 1. The 

wording of the Clause implies that it deals only with procedural due process issues; however, this 

Court also recognized and discussed substantive due process in 1852 in Bloomer v. McQuewan. 

55 U.S. 539, 553 (1852). Under procedural due process, the issue is whether the government 

operated within the law, and whether the person affected by the government action was provided 

with adequate fair procedures. Under substantive due process, the issue is whether the government 

action has infringed upon some right of the person. Generally, for a government action to be 

deemed improper or in violation of substantive due process, the action taken must infringe upon a 

person’s fundamental right.  

A fundamental right is one which has been recognized by this Court as a right that requires 

a high level of protection from government intrusion. The majority of fundamental rights are those 

rights explicitly mentioned in the Constitution, specifically in the Bill of Rights. Any state action, 

law, or policy which intrudes on one of the fundamental rights must pass a strict scrutiny analysis 

to be upheld as constitutional. Washington v. Glucksberg, 521 U.S. 702, 719 (1997). Over the 

years, there are several rights that have been recognized by this Court as fundamental even though 

they are not explicitly mentioned in the Constitution. The fundamental right most relevant here is 

the right to privacy, which falls within the “liberty” language of the Due Process Clause. The right 

to privacy was first recognized in Griswold v. Connecticut in 1965, and is understood as the “right 
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to be let alone.” 381 U.S. 479, 494 (1965); see also Samuel D. Warren & Louis D. Brandeis, The 

Right to Privacy, 4 Harv. L. Rev. 193 (1890). 

This Court decided in Griswold v. Connecticut that a state statute prohibiting married adults 

from using birth control violated the sanctity of the marital relationship. See 381 U.S. 479. 

Griswold was not just about married people claiming they had a right to use birth control, but about 

married people claiming that they had the right to personal autonomy and self-determination—in 

other words, claiming that they had a right to privacy to live their lives in a manner they deemed 

best for themselves, without unreasonable government interference. Id. at 484.  

The same can be said here of Taylor Powell. Taylor has not asserted just a right to compete 

as a woman, but a right to personal autonomy, self-dignity, and self-determination—including 

treatment for gender dysphoria. Taylor has a right to express an innate, immutable gender identity 

and live life in a way that accommodates that. Taylor should be able to step into that gender identity 

without the government declaring how it can and should be expressed or treated, which is what 

the Policy effectively does by disallowing transitioning males like Taylor from competing 

consistent with their therapy and gender identity.  

The privacy right to express one’s identity was supported by this Court in Obergefell v. 

Hodges, where the Court stated that the Constitution allow persons, within a lawful realm, the right 

to define and express their identity. Obergefell v. Hodges, 576 U.S. 644, 651 (2015). This is exactly 

what Taylor would like to do as part of the recommended treatment for gender dysphoria: to be 

identified as a girl and compete on a swim team without hampering that treatment by denying that 

identity. The Policy deprives Taylor of that ability, and therefore infringes on the recognized 

privacy right to express one’s identity. Although the right is, of course, not absolute, an 

infringement upon it is still subject to this Court’s scrutiny. 
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The Policy’s provision banning biological males from competing on athletic teams or 

sports designated for females, women, or girls bars transgender women, or transitioning males 

who identify as women, from competing. One of the Fourteenth Circuit’s main reasons for 

upholding this provision is that Taylor’s claimed right to privacy “cannot be […] rooted in the 

history, traditions, and conscience of our society,” and is therefore not a fundamental right. R. at 

12. The Fourteenth Circuit asserted that Taylor is claiming a fundamental right to compete as a 

woman rather than as a male. However, the right claimed here by Taylor is not so narrowly defined. 

This Court, in Planned Parenthood of Southeastern Pennsylvania v. Casey, discussed how the 

scope of the liberty interest is not limited only to what is in the Bill of Rights or what has already 

been deemed to be a fundamental right under the Due Process Clause. Planned Parenthood of 

Southeastern Pa. v. Casey, 505 U.S. 833, 848 (1992)(citing Poe v. Ullman, 367 U.S. 497, 543 

(1961)). The Court stated that it is a promise of the Constitution that there are realms of personal 

liberty, even those not specifically defined, which the government may not enter. Id. at 847. Even 

if Taylor’s claimed right does include the right to compete athletically as a girl, it still falls within 

the liberty interests of personal autonomy, self-dignity, and self-determination, which are all 

grouped together to form the general right to privacy, so in effect it does not change the validity 

of Taylor’s privacy right claim. 

A. UNDER A STRICT SCRUTINY ANALYSIS, THE POLICY IS NOT NARROWLY TAILORED TO 

MEET THE STATED GOVERNMENTAL INTEREST. 

Since Petitioner’s right to privacy is a recognized fundamental right, the Policy should be 

evaluated under strict scrutiny. Under strict scrutiny review, the burden is on the government to 

prove that the policy or legislation being advanced is connected to a compelling government 

interest, and that it is narrowly tailored to achieve the stated government interest. Trefelner v. 
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Burrell Sch. Dist., 655 F.Supp.2d 581, 596 (W.D. Penn. 2009). If a government does not have a 

compelling interest or the policy is not narrowly tailored to achieve the government’s stated goal, 

the policy in question will be held to be in violation of the Due Process Clause. The Policy’s stated 

interest is to ensure that athletic opportunities for cisgender females are not diminished. R. at 5. 

The Fourteenth Circuit presumed that the ultimate motive was to promote sex equality and fair 

competition, rather than the much less noble goal of protecting females from fair competition. 

Even if this interest is a compelling one, in this instance, the Policy is not narrowly tailored 

to the interest because its provisions are hardly the least restrictive means of achieving that interest. 

A policy is not the least restrictive means, nor is it narrowly tailored, if it could achieve its goal 

without imposing a substantial burden on the affected party. Burwell v. Hobby Lobby Stores, Inc., 

573 U.S. 682, 686 (2014). Here, the Policy makes a blanket ban on all biological males, including 

transitioning males using HRT, and prohibits them from fairly competing on the team that aligns 

with their gender identity. By indiscriminately banning transitioning males from even fair 

competition against biologically female athletes, the Policy does not take the least restrictive 

means to achieve its goal of promoting fair competition and sex equality. Thus, the method is not 

narrowly tailored to achieve the interest.  

The Association bears the burden of demonstrating that allowing transitioning males to 

compete, even when taking HRT, would hinder the Policy’s objective. The Association could not 

make such a showing to the Fourteenth Circuit, and cannot succeed here. Instead, the Association 

persists in of leaving Taylor and other transitioning males with no other real options for competing 

consist with the recommended gender transition therapy. 

The Association will likely assert, as the Fourteenth Circuit did, that Taylor has not claimed 

a fundamental right at all, and that the correct level of review to use is rational basis review, which 
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would only require the policy or legislation to bear a reasonable relationship to the stated interest 

and the means used must be a reasonable method of accomplishing the government’s goal. 

Rodrigues v. Quinn, 990 N.E.2d 1179, 1184 (Ill. App. Ct. 2013). Even if Taylor’s right here is not 

fundamental, it is still unclear whether rational basis review is proper on account of Obergefell, 

which marked a shift in the approach taken when dealing with LGBT issues and policies affecting 

members of the LGBT community. See Morgan Shell, Transgender Student-Athletes in Texas 

School Districts: Why Can’t the UIL Give All Students Equal Playing Time? 48 Tex. Tech L. Rev. 

1043, 1058 (2016). 

Justice Kennedy, in Obergefell, stated: “If rights were defined by who exercised them in 

the past, then received practices could serve as their own continued justification and new groups 

could not invoke rights once denied.” Obergefell, 576 U.S. at 671. Justice Kennedy continued on 

to say that the Court rejects that approach when it comes to LGBT rights. Id. This statement 

appeared to be in support of members of the LGBT community calling for a higher standard of 

review or strict scrutiny review when it comes to discrimination issues that directly affect their 

community. Shell, supra, at 1059. This being the case, because Taylor is transgender and part of 

the LGBT community and is directly affected by the Policy, even if the right involved is not 

fundamental, the Court should still consider applying a heightened level of scrutiny. 

B. EVEN IF PETITIONER DOES NOT HAVE A PROPER RIGHT TO PRIVACY CLAIM, A 

HEIGHTENED LEVEL OF SCRUTINY MAY STILL BE REQUIRED BECAUSE OF THE NATURE 

OF THE ISSUE. 

Even if this Court decides that a fundamental right is not involved, the Court should still 

apply a heightened level of scrutiny. By banning all biological males, regardless of their physical 

ability compared to cisgender women, the policy disallows transgender people from fully 
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participating in the programs offered by schools within the Association. Participation in sports and 

various extracurricular activities is a “vital and indispensable” component for a student looking to 

receive a college scholarship. Boyd v. Brd. of Dirs. of McGehee Sch. Dist. No. 17, 612 F.Supp. 86, 

93 (E.D. Ark. 1985). In Boyd, the court identified the interest the student had in participating in 

sports at his school as a property interest under the due process clause. This Court should apply 

the same reasoning in this case. Brittany is not the only student with an interest in excelling in 

swimming so that she can receive a scholarship for college. Taylor has a strong enthusiasm for 

swimming and has been excelling at it since childhood, like Brittany. R. at 4. Thus, it is likely that 

Taylor also has a property interest in continued participation in the sport of swimming, just like in 

Boyd, because of how important the sport is to Taylor’s continued education. By forcing Taylor 

and other transitioning males to choose between gender transition therapy and competition (and 

the fruits of it), the Policy essentially removes their freedom of choice to participate in the sport, 

which again should trigger a heightened level of scrutiny instead of mere rational basis review. 

The Fourteenth Circuit held very strongly to the use of history and tradition in its analysis 

of this issue, and while it was not entirely incorrect to use history and tradition in a due process 

analysis, it was misguided in this context. While looking to history and tradition is a necessary 

step in any substantive due process analysis, this Court has previously stated that the history and 

tradition evaluation is a proper starting point of the analysis for certain cases. It is not the ending 

point, or LGBT persons would never have received the protections that they now enjoy under the 

Constitution. In Lawrence v. Texas, the Court held that there is substantial protection given for 

matters concerning an individual’s private life and because of this, history and tradition cannot be 

the only concepts considered when considering due process issues. Lawrence v. Texas, 539 U.S. 

558, 572 (2003). By only focusing on history and tradition, the Fourteenth Circuit failed to evaluate 
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(a) the nature and scope of Taylor’s liberty interest, and (b) the sweeping effect the Policy would 

have on Taylor’s overall school experience. While this issue does not involve the actions taken in 

the privacy of Taylor’s home like in Lawrence, there is still an effect on private life that is 

analogous to the situation in Lawrence. The school, because of the Policy, was forced to say that 

Taylor could no longer try out for or compete with the women’s swim team. R. at 6. The Policy, 

in effect, now forces Taylor to choose between continuing gender transition therapy, or competing 

on the men’s team. The Policy thus strongly interferes with Taylor’s private life and private 

choices, and because of this, the Court should look to more than just history and tradition to 

determine what level of scrutiny to use. 

The Fourteenth Circuit’s decision to rely on only history and tradition when holding that 

Taylor’s claimed right was not fundamental also means the court failed to fully consider what the 

Policy does in this case. In Poe v. Ullman, the dissent explains why a court’s analysis of a 

substantive due process right claim should not stop at history and tradition. The dissent points out 

that when analyzing liberty interests, due process should be looked at as a “rational continuum” 

rather than a “series of isolated points” to specific and narrow rights. Ullman at 543. The goal, per 

the dissent in Ullman, is to ensure that people are protected from “substantial arbitrary impositions 

and purposeless restraints.” Id.  

Here, while the Policy was drafted based on physical differences between males and 

females which might cause competitive advantages or disadvantages, it failed to consider that HRT 

could create an even playing field between a transitioning male and a biological female. The Policy 

is a universal ban on all biological males, without considering that it is possible to reduce or 

eliminate the physical differences between them and biologically female athletes relative to 

athletic competition. By not considering these differences, the Policy is arbitrarily overbroad in its 
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application, which is what courts are meant to avoid under substantive due process. For these 

reasons, the Court should find that the Fourteenth Circuit erred in holding that the Policy did not 

violate the Due Process Clause. 
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