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QUESTIONS PRESENTED 

1. Whether the North Greene High School Athletic Association’s Fair Opportunity 

for Women policy, which prohibits biological men, regardless of identity, from participation 

in female-designated sports divisions and teams, violates the Equal Protection Clause of the 

Fourteenth Amendment. 

2. Whether the North Greene High School Athletic Association’s Fair Opportunity 

for Women policy violates the Due Process Clause of the Fourteenth Amendment, even 

though it implicates no rights recognized by this Court and, at any rate, the policy is narrowly 

tailored towards the goal of promoting fairness. 
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OPINION BELOW 

The opinion of the United States Court of Appeals for the Fourteenth Circuit is reported 

at North Greene High School Athletic Association v. Powell, No. 20-1017 (14th Cir. 2020). 

CONSTITUTIONAL PROVISIONS INVOLVED  

The relevant constitutional provision at issue is Section 1 of the Fourteenth Amendment, 

which reads: “All persons born or naturalized in the United States, and subject to the jurisdiction 

thereof, are citizens of the United States and of the state wherein they reside. No state shall make 

or enforce any law which shall abridge the privileges or immunities of citizens of the United 

States; nor shall any state deprive any person of life, liberty, or property, without due process of 

law; nor deny to any person within its jurisdiction the equal protection of the laws.” 

STATEMENT OF THE CASE 

 For as long as she can remember, Brittany Miller has loved to swim. Successful at an early 

age at both the butterfly and the backstroke, coaches believed she could become nationally—and 

possibly internationally—recognized for her talents. But her success and recognition would hinge 

on performing well in high school. This, as she and her parents were told, would require regular 

competition against the top high school athletes from across the state. Success there would directly 

affect her eligibility to swim on a college team, a necessary step towards becoming an Olympic 

swimmer. 

 Recognizing the possibilities, Brittany began working hard, training five to six days a 

week. Her hard work immediately paid off. As a freshman in high school, Brittany would go on to 

win both the 100-yard butterfly and the 200-yard individual medley at the North Greene State 

Championships, becoming the first member of her high school’s swim team to ever win two 
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individual events at the State Championships. Continuing her hard work, she would win yet 

another state title during her sophomore year.  

 The successive state titles drew the interest of several colleges and universities that 

contacted the Millers about their interest to have Brittany swim for their teams. As one college 

scout told Brittany’s parents, her continued successes would ensure substantial scholarship offers 

to swim on college teams. But for Brittany Miller, everything would soon change.  

 During Brittany’s junior year, North Greene High School permitted the petitioner, a 

biological male athlete, to compete on the women’s swim team because she identified as female. 

Brittany’s fears that allowing Petitioner to compete would put her at a significant competitive 

disadvantage were soon proved well-founded: she tried out and soon dominated both of Brittany’s 

preferred events. In her junior year, the two-time State Champion would finish a distant second in 

the season-ending conference meet and fail to qualify for the State Championships. 

 In February 2020, Brittany, her parents, and other swimmers and coaches from other area 

high schools complained to the North Greene High School Athletic Association (“NGHSAA”). 

The NGHSAA held a hearing where they heard from Brittany and other interested parties, 

including the Petitioner, about the issue. Spurred by the well-founded complaints, the NGHSAA 

adopted the Fair Opportunity for Women Athletes policy (“the Fair Opportunity policy”).  

 Noting that “inherent, physiological differences between males and females result in 

different athletic capabilities,” and that to “allow biological males to compete against women 

would put women at an unfair competitive disadvantage,” the NGHSAA created the Fair 

Opportunity policy in an effort to protect the significant gains made by female athletes to afford 

them greater opportunities to compete on an even playing field with men. Basing the distinctions 

between divisions and teams on biological sex, rather than identity, the NGHSAA’s Fair 
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Opportunity policy barred participation of any biological male athlete in a division or team 

designated for female athletes.  

 After the Fair Opportunity policy was implemented, North Greene High School’s 

administration informed Powell that she would no longer be able to compete on the women’s swim 

team. She then filed a complaint against the NGHSAA, claiming violations of her equal protection 

and due process rights under the Fourteenth Amendment. The United States District Court for the 

District of North Greene entered a preliminary injunction against enforcement of the Fair 

Opportunity policy and then granted Powell’s motion for summary judgment while denying the 

NGHSAA’s, incorrectly reasoning that the NGHSAA had violated Powell’s equal protection and 

due process rights. The NGHSAA appealed, and the Court of Appeals for the Fourteenth Circuit 

correctly reversed. Addressing the equal protection argument, the Fourteenth Circuit reasoned that 

the Fair Opportunity policy was subject to rational basis review and easily withstood Powell’s 

constitutional challenge, and, in the alternative, also withstood review under heightened scrutiny. 

As to the due process claim, the Fourteenth Circuit reasoned that there was no fundamental or 

nonfundamental right to participate in sports and, as such, under rational basis review, the Fair 

Opportunity policy was constitutional. Powell appealed again and this Court granted certiorari to 

resolve the equal protection and due process questions. 

SUMMARY OF ARGUMENT 

The Fourteenth Amendment provides that “[n]o State shall . . . deny to any person within 

its jurisdiction the equal protection of the laws.” U.S. Const. amend. XIV, § 1. The equal protection 

requirement “does not take from the States all power of classification,” Personnel Adm’r of 

Massachusetts v. Feeney, 442 U.S. 256, 271 (1979), but rather, “is essentially a direction that all 

persons similarly situated should be treated alike.” City of Cleburne v. Cleburne Living Center, 
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473 U.S. 432, 439 (1985) (citing Plyler v. Doe, 457 U.S. 202, 216 (1982)). Important to the issue 

at bar, is the fact that transgender status has never been considered a quasi-suspect classification 

by this Court. As such, the NGHSAA’s policy need only be rationally related to an important 

government interest, which it does so by promoting equality through sex-specific teams that 

protect female athletes’ competitive opportunities and the benefits that flow from their success.  

Arguments for recognition of transgender status as a quasi-suspect class in order to 

examine the policy under strict scrutiny fall flat. The policy at issue is not based on gender 

stereotypes held illegal by a limited plurality in Price Waterhouse v. Hopkins, but rather on 

inherent physiological differences between the sexes. 490 U.S. 228, 250–51 (1989). Further, this 

Court’s recent decision in Bostock v. Clayton County is inapposite. 140 S. Ct. 1731, 1741 (2020). 

Powell is not barred from competition because of being transgender, but rather, because of 

physiological traits that stem from being a biological man. 

This Court has recognized that a classification like the NGHSAA’s Fair Opportunity policy 

that neither involves fundamental rights nor proceeds along suspect lines is accorded a strong 

presumption of validity. See, e.g., Kadrmas v. Dickinson Public Schools, 487 U.S. 450, 462 (1988). 

Here, the NGHSAA proffered to the Fourteenth Circuit that the Fair Opportunity policy aimed to 

“avoid the competitive disadvantage to women that would flow from allowing biological males to 

compete against them and to prevent the erosion of the significant gains made over the past several 

decades to afford female athletes greater opportunities to compete on an even playing field with 

men.” North Greene High School Athletic Association v. Powell, No. 20-1017, at 8-9 (14th Cir. 

2020). The goal of protecting the advances of women athletes is a worthy one that is easily relates 

to the policy. Athletic performance varies widely between the sexes, and the policy was geared 

towards inhibiting biological males, whose performance is factually proven to be higher than that 
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of women, from eroding the advancement of women’s athletics. Even under a higher level of 

scrutiny, the policy is substantially related to the interest because it is not based on arbitrary 

differences, but rather the real physiological differences between sexes. In doing so, the NGHSAA 

is ensuring that the playing field remains level for all.  

The Fourteenth Amendment further provides that no state shall “deprive any person of life, 

liberty, or property without due process of law.” U.S. Const. amend. XIV, § 1. The first step in a 

due process analysis is determining whether the right that has been allegedly violated is a 

fundamental or nonfundamental right. See Leebaert v Harrington, 332 F.3d 134, 140 (2d Cir. 

2003). This Court has stated it has “a tradition of carefully formulating the interest at stake in 

substantive-due-process cases.” Washington v. Glucksberg, 521 U.S. 702, 722 (1997) (emphasis 

added). The issue, following the guidance of this court, should be narrowly interpreted as a right 

to participate in high school athletics on the team of her choice.  

But Petitioner can point to no case that holds such a right, and no established fundamental 

or nonfundamental right is applicable to the case at bar. She will likely attempt to argue that the 

right to privacy is applicable, but no court has interpreted the right as broadly as she asks. In fact, 

Whalen v. Roe notes only two lines cases under the right to privacy: 1) the interest in making 

certain kinds of important decisions, and 2) the interest in avoiding disclosure of personal matters. 

429 U.S. 589, 599–600 (1977). Neither line of cases assists Petitioner, and both will be addressed 

in turn. Under the first line of cases, this Court has generally used the doctrine only in cases 

affecting rights under the Bill of Rights, namely, the right to marry, to have children, to marital 

privacy, to use contraception, to bodily integrity, and to abortion. See Glucksberg, 521 U.S. at 720. 

Under the second line of cases, Petitioner will likely cite to a small minority of cases, largely from 

the Sixth Circuit, that have held unconstitutional policies requiring the release of personal 
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information that could subject one to bodily harm. See, e.g., Kallstrom v. City of Columbus, 136 

F.3d 1055 (6th Cir. 1998). But these cases can be distinguished, in that they only find a violation 

when the policy itself requires public revelation of information, or where a government actor 

incorrectly discloses it. She will also likely cite to this Court’s discussion of the right to liberty, 

but she cannot come close to proving that her liberty is “deeply rooted in this Nation’s history and 

tradition.” Glucksberg, 521 U.S. at 720–21. 

Similarly, Petitioner can point to no nonfundamental right upon which the NGSHAA 

policy touches. This Court has never held that athletics touch on a right, nonfundamental or 

otherwise, and the few lower courts that have discussed the topic all lead to the same conclusion: 

that the ability to participate in high school sports amounts to no more than an “expectation.” 

Walsh v. La. High Sch. Athletic Ass’n, 616 F.2d 152, 159 (5th Cir. 1980). Further, this Court has 

long held that there is no right to education, and any attempt by Petitioner to piggyback her ability 

to play on the team of her choice to her education should similarly fail. See, e.g., San Antonio 

Indep. School Dist. v. Rodriguez, 411 U.S. 1, 35 (1973). 

Even if this Court elects to reverse longstanding precedent and find that Petitioner has been 

deprived of an interest or liberty, she nonetheless fails because the NGHSAA afforded her the 

requisite procedure. Numerous courts have expressly declined to link the ability to play athletics 

with the procedural Due Process required in the educational sphere under Goss v. Lopez, 419 U.S. 

565 (1975). See, e.g., Colo. Seminary, 417 F. Supp. at 896. Under an analysis of the procedure 

afforded to her, a balancing of the factors outlined in Mathews v. Eldridge, point overwhelmingly 

to the fact that she has been afforded the requisite procedure. 424 U.S. 319, 335 (1976). 

As with the equal protection analysis, NGHSAA’s policy withstands scrutiny because it 

has a rational relationship to the fairness in athletics and it is narrowly tailored to tailored to further 
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that state interest. The NGHSAA’s self-stated goal was to protect fairness in competition and to 

protect the advancement of women athletes, both of which are achieved by this policy.  

Finally, overwhelming public policy points to the conclusion that NGHSAA’s policy is 

valid. A decision here for Powell would have far-reaching consequences that not only would 

deprive biological women who seek to compete in sports from having fair opportunity to succeed, 

but would also exclude women from the life-long opportunities and benefits that flow from success 

in competitive sports. This Court has remained continually at the forefront of the advancement of 

women’s rights in this country, paving the way for gender equality. A decision for the Petitioner 

here takes a massive step back from all the advances in the last half-century.  

Professional sports leagues, both here in the United States and across the world, 

differentiate between the sexes, because biological men have a competitive advantage over women 

because of physiological differences between the sexes. Just like allowing an NBA player to 

compete in the WNBA would be tantamount to doing away with the division between the two 

leagues, what would become of female sporting divisions if biological male athletes are allowed 

to compete simply on the basis that they identify as female? 

ARGUMENT 

 
I. NORTH GREENE HIGH SCHOOL ATHLETIC ASSOCIATION’S FAIR 

OPPORTUNITY POLICY DOES NOT VIOLATE THE EQUAL PROTECTION 

CLAUSE OF THE FOURTEENTH AMENDMENT 

 

 The Fourteenth Amendment provides that “[n]o State shall . . . deny to any person within 

its jurisdiction the equal protection of the laws.” U.S. Const. amend. XIV, § 1. The equal protection 

requirement “does not take from the States all power of classification,” Pers. Adm’r of Mass. v. 

Feeney, 442 U.S. 256, 271 (1979), but rather, “is essentially a direction that all persons similarly 

situated should be treated alike.” City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 439 
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(1985) (citing Plyler v. Doe, 457 U.S. 202, 216 (1982)). “The general rule is that legislation is 

presumed to be valid and will be sustained if the classification drawn by the statute is rationally 

related to a legitimate state interest.” Cleburne, 473 U.S. at 440 (citing Schweiker v. Wilson, 450 

U.S. 221, 230 (1981)). “[S]tatutory classifications that distinguish between males and females” are 

subject to heightened scrutiny under the Equal Protection Clause. Craig v. Boren, 429 U.S. 190, 

198 (1976). To withstand a constitutional challenge, the classification “must serve important 

government objectives and must be substantially related to [the] achievement of those objectives.” 

Id. Nevertheless, “[t]o fail to acknowledge even our most basic biological differences . . . risks 

making the guarantee of equal protection superficial, and so disserving it.” Tuan Anh Nguyen v. 

INS, 533 U.S. 53, 73 (2001). 

But the Court today need not address this issue. Transgender status has never been 

considered a quasi-suspect classification by this Court and there are ample reasons not to adopt 

such a classification today. As such, the NGHSAA’s Fair Opportunity policy need only rationally 

relate to an important government interest. Here, the NGHSAA argues that the policy promotes 

sex equality through sex-specific teams that protect female athletes’ competitive opportunities and 

the benefits that flow from their successes. This government interest has been reaffirmed many 

times by lower courts and is ripe for recognition in this case. Assuming, arguendo, that transgender 

status is a quasi-suspect classification, the NGHSAA’s Fair Opportunity policy is substantially 

related to the government interest and nonetheless withstands a constitutional challenge.  

A. This Court Should Evaluate the Policy Under the Rational Basis Test Because 

Transgender Status is not a Quasi-Suspect Classification 

 

1. Transgender status is not a quasi-suspect classification 

This Court in Cleburne admonished lower federal courts from hastily “creat[ing] . . . new 

quasi-suspect classification[s].” 473 U.S. at 446. Heeding its own words, there is no reason to take 
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such an extraordinary step here. This Court has never recognized transgender status as a quasi-

suspect classification, triggering heightened scrutiny. Following this Court’s mandate, a broad 

number of Federal Courts of Appeals and District Courts have held similarly.1  

These decisions are based on sound logic that this Court can adopt today. Congress has 

never recognized transgender individuals as a protected class simply because of their transgender 

status—and it is not the job of the courts to extend such a protection. See Ulane v. E. Airlines, Inc., 

742 F.2d 1081, 1087 (7th Cir. 1984) (“[I]f the term ‘sex’ as it is used in Title VII is to mean more 

than biological male or biological female, the new definition must come from Congress.”).2 In 

addition, creating a new protected class for transgender status would undoubtedly shatter the 

ability for employers to administer sex-specific policies according to their employees’ sex. To say 

that gender identity and biological sex are similar concepts, thus extending protection to 

transgender status, would be to disregard the useful reasons for the recognition of the biological 

binary between male and female. 

In fact, this Court’s jurisprudence, even in cases for the advancement of women, recognize 

the biological binary of the sexes. See, e.g., Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 

75, 78 (1998) (Title VII prohibits “disparate treatment of men and women in employment”); United 

States v. Virginia, 518 U.S. 515, 534 (1996) (“classifications may not be used . . . to create or 

perpetuate the legal, social, and economic inferiority of women); Price Waterhouse v. Hopkins, 

                                                
1 Etsitty v. Utah Transit Auth., 502 F.3d 1215, 1227–28 (10th Cir. 2007); Brown v. Zavaras, 63 

F.3d 967, 970–71 (10th Cir. 1995); Ulane v. E. Airlines, Inc., 742 F.2d 1081, 1086 (7th Cir. 1984); 

Sommers v. Budget Mktg., Inc., 667 F.2d 748, 750 (8th Cir. 1982); Causey v. Ford Motor Co., 

516 F.2d 416, 424 (5th Cir. 1975); Johnston v. Univ. of Pittsburgh, 97 F. Supp. 3d 657, 668 (W.D. 

Pa. 2015); Rush v. Johnson, 565 F. Supp. 856, 868 (N.D. Ga. 1983); Doe v. Alexander, 510 F. 

Supp. 900, 904 (D. Minn. 1981). 
2 Respondents recognize that this Court’s holding in Bostock may raise additional arguments. 

These arguments are addressed below, infra at pages 14–16.  
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490 U.S. 228, 251 (1989) (“Congress intended to strike at the . . . disparate treatment of men and 

women resulting from sex stereotypes.”); Frontiero v. Richardson, 411 U.S. 677, 690 (1973) 

(“differential treatment to male and female members of the uniformed services” is prohibited). 

There is little reason to deviate from that now. 

Petitioners will likely make two arguments in an attempt to recognize transgender status as 

a quasi-suspect classification. First, they will likely argue that the circuit court decisions that do 

recognize transgender status as a quasi-suspect classification are the controlling decisions that 

should instruct this Court on its decision today, and second, that this Court’s decision last term in 

Bostock v. Clayton Cty., 140 S. Ct. 1731 (2020), is indicative of its willingness to recognizing 

transgender individuals as a protected class whose classifications are subjected to heightened 

scrutiny. Neither argument is compelling, and both can be easily rejected in turn. 

First, Petitioners will argue that lower court decisions that have recognized transgender 

status as a protected class are the controlling decisions that should instruct this Court on its decision 

today. However, these decisions fail in light of their reliance on this Court’s ruling in Price 

Waterhouse. See, e.g., Glenn v. Brumby, 663 F.3d 1312, 1316–19 (11th Cir. 2011); Smith v. City 

of Salem, 378 F.3d 566, 573–75 (6th Cir. 2004); Rosa v. Park W. Bank & Tr. Co., 214 F.3d 213, 

215–16 (1st Cir. 2000); Schwenk v. Hartford, 204 F.3d 1187, 1201–03 (9th Cir. 2000). In Price 

Waterhouse, a limited plurality of this Court held that claims based on an individual’s failure to 

conform to societal expectations based on that person’s gender constitute discrimination “because 

of sex” under Title VII. 490 U.S. at 250–51. While undoubtedly correct, Price Waterhouse is 

inapplicable here. 

The NGHSAA’s Fair Opportunity policy is not based on gender stereotypes, held illegal 

in Price Waterhouse, but rather on the physiological differences between the sexes. This Court in 
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Virginia rejected the Commonwealth of Virginia’s argument that rigorous, military-style training 

was not appropriate for women. See 518 U.S. at 548. In support of its argument, Virginia asserted 

that there existed “important differences between men and women in learning and development 

needs,” because of “real . . . psychological and sociological differences,” that were “not 

stereotypes.” Id. at 549. This Court disagreed, reasoning that the physiological differences between 

the sexes didn’t justify separate treatment and saying otherwise was sex stereotyping. See id. While 

saying that women are not capable of enduring rigorous military-style training is undoubtedly 

stereotyping the female sex under Price Waterhouse, recognizing that there are important and real 

physiological differences between biological males and females that create different outcome 

opportunities in sports is not. If that were the case, then any sport that divided competition between 

males and females would be doing so based on stereotyping rather than sound reasoning. 

The dissenting judge in the Fourteenth Circuit reaches this erroneous conclusion. Focusing 

on the NGHSAA’s proffered amendment to the Fair Opportunity policy during the summary 

judgment hearing in the district court, the dissent’s logic falls flat in front of the evidence in the 

record. Ignoring the evidence in the Appendix of the significant differences in times between male 

and female athletes and the fact that a biologically male athlete handily defeated a two-time State 

Champion in a qualifying race, and instead focusing on limited instances where the Fair 

Opportunity would not make sense, clearly exemplifies that the dissent did not see the forest for 

the trees.  

There is a distinctive difference between recognizing the real physiological differences 

between men and women, thereby separating their sport competitions, and gender stereotyping. In 

Price Waterhouse, this Court recognized that the plaintiff’s treatment at the hands of her employer, 

who told her that she may improve her chances for partnership should she “walk more femininely, 
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talk more femininely, dress more femininely, wear make-up, have her hair styled, and wear 

jewelry,” was illegal stereotyping based on sex. 490 U.S. at 235. Price Waterhouse’s general 

lesson is that sex stereotyping is, in its purest form, what one considers to be the normal behavior 

for an individual because of their sex. See id. at 251. This is absolutely not the case here, as the 

NGHSAA’s policy makes no relevant inquiry into any belief of how individuals of either sex 

should act because of their sex. The whole point of separation is to allow intra-sex competition, 

and the separation is based no more on gender stereotyping than Virginia’s refusal of women into 

its military institute was properly based a woman’s inability to endure physical training. 

Even if Petitioner argues that rooting one’s gender identity and expression in one’s birth 

sex is an unconstitutional stereotype; this argument independently fails in light of this Court’s 

precedent that has long grounded its sex discrimination precedence in reproductive biology. See, 

e.g., Nguyen, 533 U.S. at 73 (“The difference between men and women in relation to the birth 

process is a real one . . . .”); Geduldig v. Aiello, 417 U.S. 484, 496 n.20 (1974) (“[I]t is true that 

only women can become pregnant . . . .”); Virginia, 518 U.S. at 533 (Physical differences between 

men and women, however, are enduring: [T]he two sexes are not fungible . . . .”). For this Court 

“[t]o say that it is an unconstitutional stereotype to believe that ‘one’s gender identity and 

expression should align with one's birth sex,’” this Court would have to rewrite its “physiological 

rationale for heightened scrutiny of sex-based classifications” but also hold that its “decisions 

turned on an impermissible stereotype.” Adams ex rel. Kasper v. Sch. Bd. of St. Johns Cty., 968 

F.3d 1286, 1318 (11th Cir. 2020) (W. Pryor, C.J., dissenting) (citing Frontiero, 411 U.S. at 686). 

This Court has never blurred the lines between gender identity and biological sex and this case is 

not the proper vehicle to begin doing so. 
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In addition, the lower court decisions that recognize transgender status as a protected class 

but do not rely on Price Waterhouse do so in light of a differing government interest than the one 

in this case. See, e.g., Grimm v. Gloucester Cty. Sch. Bd., 2020 WL 5034430, at *15 (4th Cir. Aug. 

26, 2020); Adams, 968 F.3d at 1296; Whitaker By Whitaker v. Kenosha Unified Sch. Dist. No. 1 

Bd. of Educ., 858 F.3d 1034, 1050 (7th Cir. 2017).  

In all three cases, the defendant school boards argued that their important interest—

protecting the privacy of students in restrooms or locker rooms—justified the policies in place. In 

all three cases, the lower courts held that the policies were not substantially related to their 

purported goals. See Grimm, 2020 WL 5034430 at *19 (“[T]he record demonstrates that bodily 

privacy of cisgender boys using the boys restrooms did not increase when Grimm was banned 

from those restrooms. Therefore, the Board's policy was not substantially related to its purported 

goal”). In addition, this Court has held that privacy interests “must be balanced” against the 

realities of the surrounding circumstances in which the right is claimed. See Engquist v. Oregon 

Dep’t of Agric., 553 U.S. 591, 599 (2008) (citing O’Connor v. Ortega, 480 U.S. 709, 721 (1987)). 

The government interest presented here need to cede, rendering wholly distinguishable these other 

lower court decisions. The Court should instead turn to Clark for guidance on the resolution of the 

matter at hand. See Clark ex rel. Clark v. Ariz. Interscholastic Ass’n, 695 F.2d 1126, 1131 (9th 

Cir. 1982), cert. denied, 464 U.S. 818 (1983). 

The second argument that Petitioners will likely make is based on this Court’s decision last 

term in Bostock. In Bostock, this Court held that “[a]n employer violates Title VII when it 

intentionally fires an individual employee based in part on sex.” 140 S. Ct. at 1741. Put differently, 

Justice Gorsuch explains, “if changing the employee’s sex would have yielded a different choice 

by the employer—a statutory violation has occurred.” Id. In this Court’s view, “[a]n employer who 
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fires an individual for being homosexual or transgender fires that person for traits or actions it 

would not have questioned in members of a different sex.” Id. at 1737. Not only does this logic 

create a misguided theory, but at its core, the test is inapplicable here. 

Consider Justice Gorsuch’s example: “an employer who fires a transgender person who 

was identified as a male at birth but who now identifies as a female.” Id. at 1741. In his view, “[i]f 

the employer retains an otherwise identical employee who was identified as female at birth, the 

employer intentionally penalizes a person identified as male at birth for traits or actions that it 

tolerates in an employee identified as female at birth.” Id. While true in limited cases, Justice 

Gorsuch’s hypothetical fails upon closer inquiry. The Court’s test does not take into account an 

array of circumstances that justify the termination of an employee simply on the basis of sex 

because of the differences between the sexes. Take, for example, a male and a female lifeguard. 

The male lifeguard would be permitted, because of his biological sex and accepted societal norms, 

to wear swim trunks and expose the top half of his body. The female lifeguard, obviously, would 

not. If she wore the same swim trunks to work, she would undoubtedly be fired for not being 

properly clothed. But under Bostock’s flawed test, the Court would say that a statutory violation 

had occurred. Because “changing the employee’s sex would have yielded a different choice by the 

employer,” the employer would violate Title VII, not because of sex discrimination, but rather 

because he made a generally acceptable justified decision that this Court now considers to be sex 

discrimination. See id. When this Court said that “it is impossible to discriminate against a person 

for being . . . transgender without discriminating against that individual based on sex,” the 

circumstances around a decision to discriminate, as explained above, more often than not render 

the discrimination justifiable. See id. at 1731. 
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Where Justice Gorsuch’s logic falls flat is in his failure to allow for the taking into 

consideration of circumstances surrounding these decisions that would render these decisions 

permissible. Appling Bostock to fringe cases like Petitioner’s here would lead to wholly inadequate 

decisions. Because changing Petitioner’s sex would yield a different result (she would be permitted 

to compete as a female if she were biologically female), Bostock would say that the NGHSAA had 

impermissibly discriminated against Powell. See id. Not so. Rather, the surrounding circumstances 

permit the NGHSAA’s decision and this Court’s reliance on Bostock would greatly undermine its 

equal protection analysis.  

Lastly, even if this Court accepts the Bostock test,3 it is inapplicable here. Petitioner is not 

barred from competition because of being transgender, but rather, because of physiological traits 

that stem from being a biological man. These two spheres are wholly distinct and must remain that 

way. The NGHSAA does not prevent only transgender women from competing in female-

designated sports, rather, it prevents all biological men from competing. This Court would never 

sustain a challenge by a biological man to be able to compete in a female-designated sport under 

the NGHSAA Fair Opportunity policy. There is little reason to accord anymore deference to 

Powell here. At its core, Bostock does not create a new protected classification for transgender 

status and the Court need not take this extraordinary step today. 

Because there has been no discrimination because of sex, rational basis review must apply. 

2. Protecting fairness in competition is an important governmental interest 

A statutory classification that does not impinge on suspect lines must be upheld against an 

equal protection challenge “if any state of facts reasonably may be conceived to justify it.” Sullivan 

                                                
3 Respondents would urge this Court to take the opportunity to reconsider its logic in Bostock in 

determining the outcome of this case. While the result the Court reaches is undoubtedly correct, 

the reasoning this Court employs to reach that conclusion begs reexamination.  
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v. Stroop, 496 U.S. 478, 485 (1990) (citing Bowen v. Gilliard, 483 U.S. 587, 601 (1987)). Equal 

protection analysis “is not a license for courts to judge the wisdom, fairness, or logic of legislative 

choices.” FCC v. Beach Commc’ns, Inc., 508 U.S. 307, 313 (1993). Nor does it authorize “the 

judiciary [to] sit as a superlegislature to judge the wisdom or desirability of legislative policy 

determinations made in areas that neither affect fundamental rights nor proceed along suspect 

lines.” New Orleans v. Dukes, 427 U.S. 297, 303 (1976). For these reasons, this Court has 

recognized that a classification like the NGHSAA’s Fair Opportunity policy that neither involves 

fundamental rights nor proceeds along suspect lines is accorded a strong presumption of validity. 

See, e.g., Kadrmas v. Dickinson Pub. Sch., 487 U.S. 450, 462 (1988); see also Heller v. Doe by 

Doe, 509 U.S. 312, 319–20 (1993) (recognizing that the rational basis test is an extremely 

deferential standard).  

The NGHSAA proffered to the Fourteenth Circuit that the Fair Opportunity policy aimed 

to “avoid the competitive disadvantage to women that would flow from allowing biological males 

to compete against them and to prevent the erosion of the significant gains made over the past 

several decades to afford female athletes greater opportunities to compete on an even playing field 

with men.” NGHSAA v. Powell, No. 20-1017, at *8–9 (14th Cir. 2020). The NGHSAA argued that 

the policy properly protected female athletic opportunities that would be eroded due to the 

“physiological differences,” between the sexes. See id. at *9–10.  

Protecting fairness of opportunity in competition because of the physiological differences 

between the sexes has long been recognized as a legitimate government interest by a number of 

lower courts. See, e.g., Clark, 695 F.2d at 1131 (“There is no question that . . . promoting equality 

of athletic opportunity between the sexes . . . is a legitimate and important government interest.”); 

see also Mansourian v. Bd. of Regents of Univ. of Cal. at Davis, 816 F. Supp. 2d 869, 935 (E.D. 
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Cal. 2011); Williams v. Sch. Dist. of Bethlehem, Pa., 998 F.2d 168, 179 (3d Cir. 1993); B.C. v. Bd. 

of Educ., Cumberland Reg’l Sch. Dist., 531 A.2d 1059, 1065 (N.J. Super. 1987); Petrie v. Illinois 

High Sch. Ass’n, 394 N.E.2d 855, 863 (Ill. 1979). 

In Clark, the Ninth Circuit held that a policy excluding biological boys from participating 

on the biological girls’ volleyball team “was a permissible means of attempting to insure equality 

of opportunity for girls in . . . sports.” 695 F.2d at 1127. Recognizing that the Supreme Court “has 

consistently upheld statutes where the gender classification is not invidious, but rather realistically 

reflects the fact that the sexes are not similarly situated in certain circumstances,” the Ninth Circuit 

concluded that a policy based on physical differences between the sexes would prevent women 

from fair competition in sports was permissible. Id. (citing Michael M. v. Sonoma Cty. Super. Ct., 

450 U.S. 464, 469 (1981)).  

This case is no different. The NGHSAA, in an effort to promote fairness of opportunity for 

women in sports, prohibited all biological males from participating in “[a]thletic teams or sports 

designated for females.” NGHSAA, No. 20-1017 at 5. This reasoning is based on sound factual 

judgment by the NGHSAA. In contrast, when this Court has historically struck down 

classifications similar to the NGHSAA’s, it has done so because of a lack of factual justification 

for the classification. See, e.g., Miss. Univ. of Women v. Hogan, 458 U.S. 718, 727 (1982) 

(classification denying admission to men to a nursing hospital); Califano v. Goldfarb, 430 U.S. 

199, 207 (1977) (classification on Social Security benefits); Stanton v. Stanton, 421 U.S. 7, 14 

(1975) (classification on age of maturity). None of these decisions are applicable here, where the 
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NGHSAA’s Fair Opportunity policy is based on sound factual judgment as recognized by the 

Fourteenth Circuit.4 

Adopting the reasoning of the dissenting judge below trivializes the important interests at 

stake for women should the respondents not prevail in this Court. To say that the NGHSAA 

enacted the Fair Opportunity policy because of its fear that “female athletics w[ould] be overrun 

by transgender athletes” is a gross mischaracterization of the record. NGHSAA, No. 20-1017 at 

*14 (Monroe, J., dissenting). Furthermore, to say that a possible solution would be to create “more 

overall opportunities” to compete, id. at *15, puts the cart squarely before the metaphorical horse. 

Without explaining the throwaway justification, the dissent instead dismisses a well-considered 

policy out of hand. This Court ought not make the same mistake. 

3. The NGHSAA’s policy is rationally related to its important government interest 

 

A classification is rationally related to a government interest “if any state of facts 

reasonably may be conceived to justify it.” Sullivan, 496 U.S. at 485 (citing Bowen, 483 U.S. at 

601). As such, the standard of review “is a paradigm of judicial restraint.” Beach Commc’ns, 508 

U.S. at 314. The law must be upheld unless Powell can negate “every conceivable basis which 

might support it.” Id. For this reason, this Court “hardly ever strikes down a policy as illegitimate 

under rational basis scrutiny,” Trump v. Hawaii, 138 S. Ct. 2392, 2420 (2018), since “the 

Constitution presumes that even improvident decisions will eventually be rectified by the 

democratic process.” Cleburne, 473 U.S. at 440. 

                                                
4 Respondents argue that the Appendix attached to the Fourteenth Circuit’s opinion, specifically 

noting the drastic differences in race times between biological male and biological female athletes, 

provides factual evidence in support of the contention that the physiological differences between 

men and women justify the Fair Opportunity policy. 
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This Court has regularly recognized that when laws have the “bare . . . desire to harm a 

politically unpopular group,” they cannot withstand challenge. Dep’t of Agric. v. Moreno, 413 U.S. 

528, 534 (1973); Eisenstadt v. Baird, 405 U.S. 438, 454–55 (1972); see also Romer v. Evans, 517 

U.S. 620, 634 (1996); Cleburne, 473 U.S. at 446–47. In Moreno, this Court invalidated a law 

preventing households containing an individual unrelated to any other member of the household 

from receiving food stamps because the legislation’s purpose was to “discriminate against 

hippies.” 413 U.S. at 534. Similarly, in Eisenstadt, this Court struck down a law that denied 

contraceptives to single persons because the Commonwealth of Massachusetts wanted to ban 

premarital sex. Eisenstadt, 405 U.S. at 454–55. Reasoning that the legislation’s purpose 

discriminated unfairly against single persons that the Commonwealth viewed disfavorably because 

of its distaste for pre-marital sex, this Court ruled the contraceptive law violated the Equal 

Protection Clause. Id.  

Here however, there is no evidence that any kind of animus toward transgender individuals 

motivated the NGHSAA to enact the Fair Opportunity policy. The NGHSAA could rationally 

conclude that protecting the interests of cisgender women in sports was best done by enacting a 

policy that barred all biological male athletes from competing in female-designated sports or on 

female-designated teams. Under this Court’s precedent, the policy easily withstands rational basis 

review as the Fourteenth Circuit correctly held below. See NGHSAA, No. 20-1017 at *9.  

4. The policy does not treat similarly situated individuals differently 

The Equal Protection Clause requires that “all persons similarly situated should be treated 

alike.” Cleburne, 473 U.S. at 439. In this case, the NGHSAA has not treated any individual 

different than those similarly situated to him or her. By preventing all biological men from 

competing in female-designated sports, including biological men who identify as female, all 
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biological men (similarly situated because of their sex at birth) are treated alike. See Grimm, 2020 

WL 5034430 at *32 (Niemeyer, J., dissenting).  

The flaw in petitioner’s argument—that biological females and transgender females are 

similarly situated—is easily identifiable. The court below, recognizing the “physical differences 

between the two biological sexes,” correctly determined that the anatomical differences between 

Powell and her cisgender competitors did not place the two on comparable footing. See NGHSAA, 

No. 20-1017 at *10. Rather, the policy treats Powell and similarly situated biological men the same 

way: all biological males are barred from competing in female-designated sports, regardless of 

whether they identify as male or female. Therefore, as the Fourteenth Circuit correctly held, “when 

a gender classification is ‘not invidious, but rather realistically reflects the fact that the sexes are 

not similarly situated in certain circumstances,’ there is no equal protection violation.” Id. (citing 

Michael M., 450 U.S. at 469).  

B. Even Under Heightened Scrutiny, the NGHSAA’s Policy is Substantially Related to 

the Interest 

 

Assuming arguendo that this Court holds that the Policy impinges on a suspect 

classification, thereby triggering heightened scrutiny, the NGHSAA Fair Opportunity policy is 

substantially related to the government interest of protecting the fairness of opportunity for women 

in sports. To withstand an equal protection challenge under a heightened scrutiny standard, “[t]he 

State must show at least that the [challenged] classification serves important governmental 

objectives and that the discriminatory means employed are substantially related to the achievement 

of those objectives.” Virginia, 518 U.S. at 533 (internal quotation marks omitted). The burden rests 

on the State to demonstrate that its proffered justification is “exceedingly persuasive.” Id. This 

Court has explained that an “exceedingly persuasive justification” is established “by showing at 

least that the classification serves ‘important governmental objectives and that the discriminatory 
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means employed’ are ‘substantially related to the achievement of those objectives.’” Hogan, 458 

U.S. at 724. “The justification must be genuine, not hypothesized or invented post hoc in response 

to litigation.” Id. However, the classification need not be a perfect fit nor must it be “capable of 

achieving its ultimate objective in every instance.” See Nguyen, 533 U.S. at 55. In addition, “the 

classification must substantially serve an important governmental interest today, for in interpreting 

the equal protection guarantee, [this Court has] recognized that new insights and societal 

understandings can reveal unjustified inequality . . . that once passed unnoticed and unchallenged.” 

Sessions v. Morales-Santana, 137 S. Ct. 1678, 1690 (2017) (citing Obergefell v. Hodges, 135 S. 

Ct. 2584, 2603 (2015)) (quotation marks and alterations in original omitted). Here, the NGHSAA’s 

Fair Opportunity policy checks all the boxes and easily withstands heightened scrutiny by this 

Court. 

In Nguyen, this Court held that 8 U.S.C. § 1409, which provided for stricter standards for 

citizenship for a child born out of wedlock to an American father outside of the United States than 

a child born to an American mother, was “substantially related” to important government interests. 

533 U.S. at 70. Reasoning that “Congress is well within its authority in refusing, absent proof of 

at least the opportunity for the development of a relationship between citizen parent and child . . . 

citizenship,” this Court upheld the statute against heightened scrutiny. Id. at 67. In contrast, this 

Court reached the opposite conclusion in Virginia when it invalidated the Virginia Military 

Institute’s denial of admission to women because Virginia could not substantially relate its policy 

to its purported interest in protecting the educational benefits of single-sex education. 518 U.S. at 

546. 

Here, the burden is met. The Fair Opportunity policy is not based on arbitrary differences 

reinforcing patriarchal stereotypes; rather, the policy is based on real physiological differences 
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between the sexes. See O’Connor v. Bd. of Educ. of Sch. Dist. 23, 449 U.S. 1301, 1307 (1980) 

(“Without a gender-based classification . . . there would be a substantial risk that boys would 

dominate the girls’ programs and deny the an equal opportunity to compete.”). Rather than relying 

on the justificatory interest of privacy—an interest that has been previously rejected by this 

Court—the NGHSAA based its policy on the need to protect the competitive interests of cisgender 

females in sports. And lastly, the policy does just what it aims to do: by preventing biological 

males from competing in female-designated sports, the playing field remains level for all. Thus, 

the NGHSAA’s Fair Opportunity policy is substantially related to the government interest and, as 

such, survives an Equal Protection challenge. 

II. THE FAIR OPPORTUNITY POLICY DOES NOT VIOLATE THE DUE 

PROCESS CLAUSE OF THE FOURTEENTH AMENDMENT 

 

This Court should affirm the Fourteenth Circuit’s due process analysis because the Fairness 

Policy has not deprived Petitioner of any interest or liberty, and even if this Court disagrees, the 

policy withstands any level of scrutiny. Under the Due Process Clause of the Fourteenth 

Amendment, no state shall “deprive any person of life, liberty, or property without due process of 

law.” U.S. Const. amend. XIV. Plaintiff incorrectly contends that the policy promulgated by the 

NGHSAA violates her constitutional rights under the Due Process Clause. The first step in a due 

process analysis is determining whether the right that has been allegedly violated is a fundamental 

or nonfundamental right. See Leebaert v Harrington, 332 F.3d 134, 140 (2d Cir. 2003).  

A. The Policy Does Not Offend any Established Fundamental Right  

Although fundamental rights are subject to strict scrutiny, id., Petitioner can point to no 

fundamental right supporting her position. Fundamental rights, though sacrosanct, are few and far 

between. The Fourteenth Amendment’s Due Process Clause “specially protects those fundamental 

rights and liberties which are, objectively, deeply rooted in this Nation’s history and tradition, and 
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implicit in the concept of ordered liberty, such that neither liberty nor justice would exist if they 

were sacrificed.” Parents for Privacy v. Barr, 949 F.3d 1210, 1222 (9th Cir. 2020) (citation 

omitted) (emphasis added) [hereinafter Parents for Privacy II].  

In a substantive due process claim, this Court has stated it has “a tradition of carefully 

formulating the interest at stake in substantive-due-process cases.” Washington v. Glucksberg, 521 

U.S. 702, 722 (1997) (emphasis added); see also Students v. United States Dep’t of Educ., No. 16-

CV-4945, 2016 WL 6134121, at *22 (N.D. Ill. Oct. 18, 2016) (emphasis added). Petitioner’s 

attempt to shoehorn her desire to participate in high school athletics into a broader fundamental 

right contravenes the role of the judiciary to carefully define the right at issue, and it is not in 

accordance with factually similar cases. The definition of a substantive due process right is 

constrained by the liberty interests “truly at issue in the case.” Students, 2016 WL 6134121 at *22. 

(emphasis in original). The issue must be “specific and concrete” in order to avoid “sweeping 

abstractions and generalities” and to ensure that courts do not “stray into broader constitutional 

vistas than are called for by the facts of the case at hand.” Id. (citations omitted).  

Following the guidance of this Court to define issues narrowly, courts in cases reviewing 

school policies allowing transgender students to use the bathroom consistent with their gender 

identity have uniformly defined the issue narrowly. See, e.g., Doe ex rel. Doe v. Boyertown Area 

Sch. Dist., 897 F.3d 518, 529 (3d Cir. 2018), cert. denied sub nom. Doe v. Boyertown Area Sch. 

Dist., 139 S. Ct. 2636 (2019); Parents II, 949 F.3d at 1222. In one such case, the plaintiffs 

challenging a bathroom policy characterized the issue before the court as a right to bodily privacy. 

See Parents for Privacy v. Dallas Sch. Dist. No. 2, 326 F. Supp. 3d 1075, 1092 (D. Or. 2018) 

[hereinafter Parents I], aff’d sub nom. Parents for Privacy II, 949 F.3d 1210. The district court 

properly rejected the plaintiffs’ “overbroad” issue and substituted it with a “more specific and 
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complete statement of [p]laintiffs’ asserted privacy right,” namely, “whether high school students 

have a fundamental right not to share restrooms or locker rooms with transgender students.” Id. at 

1092–93. In a case involving a transgender athlete similar to the case at bar, the court correctly 

categorized the issue as the right to access interscholastic sports, which it noted is not a 

constitutionally recognized fundamental right. See Hecox v. Little, No. 1:20-CV-00184-DCN, 

2020 WL 4760138, at *25 (D. Idaho Aug. 17, 2020). 

In accordance with this Court’s admonition to define rights narrowly, Petitioner’s right in 

the case at bar is properly read as her right to compete in high school athletics under the gender of 

her choice. This correct reading of the right undoubtedly falls outside of the rights so “deeply 

rooted in this Nation’s history and tradition” as to warrant protection. Id. 

1. The policy does not violate the well-defined right to privacy 

Even if this Court defines the issue more broadly, Petitioner can point to no case that 

supports her proposition that the NGHSAA policy infringes on her right to privacy or her liberty. 

The right to privacy means “to be free from unwarranted governmental intrusion into matters so 

fundamentally affecting a person as the decision whether to bear or beget a child.” Lawrence v. 

Texas, 539 U.S. 558, 565 (2003) (citing Eisenstadt v. Baird, 405 U.S. 438, 453 (1972)) (emphasis 

added). As Lawrence suggests, the right to privacy is not to be overused. Further, this Court has 

repeatedly emphasized its reluctance to expand substantive due process rights such as the right to 

privacy. Id. The “utmost care” should be exercised when litigants ask to expand the right, “lest the 

liberty protected by the Due Process Clause be subtly transformed into the policy preferences of 

the Members of this Court.” Id. (citing Moore v. City of East Cleveland, 431 U.S. 494, 502 (1977) 

(plurality opinion)). In fact, Whalen v. Roe notes only two lines cases under the right to privacy: 

1) the interest in making certain kinds of important decisions, and 2) the interest in avoiding 
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disclosure of personal matters. 429 U.S. 589, 599–600 (1977). Neither line of cases assists 

Petitioner, and both will be addressed in turn.  

Under the first line of cases, this Court has generally used the doctrine only in cases 

affecting rights under the Bill of Rights and the rights to marry, to have children, to marital privacy, 

to use contraception, to bodily integrity, and to abortion. See Glucksberg, 521 U.S. at 720. 

Although the right to privacy has expanded since its formal adoption in Griswold v. Connecticut, 

381 U.S. 479 (1965), it has only done so only in cases touching on personal autonomy with regards 

to personal relationships, which this Court in Obergefell characterized as “shap[ing] an 

individual’s destiny,” Obergefell v. Hodges, 576 U.S. 664, 666 (2015), and having children, which 

is central to “[a couple’s] marital happiness,” Roe v. Wade, 410 U.S. 113, 128 (1973). One would 

be hard-pressed to argue that these concepts are not “objectively, deeply rooted in this Nation’s 

history and tradition.” Glucksberg, 521 U.S. at 721. Yet the application of these cases to expand 

the concept of substantive due process to high school athletics is wholly inapposite and 

transgresses the “reluctant to expand the concept of substantive due process because guideposts 

for responsible decisionmaking in this unchartered area are scarce and open-ended.” Parents I, 

326 F. Supp. 3d at 1092. 

For example, the court in Parents I rejected the claim that allowing transgender students in 

the bathroom consistent with their identity would constitute a violation of right to privacy because 

“hold[ing] otherwise would sweepingly expand the right to privacy beyond what any court has 

recognized.” Id. at 1099. After noting that the plaintiffs had found no cases which supported their 

proposition, the court explained further that this Court had repeatedly emphasized its reluctance to 

expand the doctrine. Id. As the right to privacy in the context of high school bathrooms could not 

fit into the shortlist of liberty rights, it would be inappropriate to expand the doctrine. Id. In a 
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factually similar case, the court in Students added that this nation has a deeply rooted history and 

tradition of protecting school administrators’ discretion, leading to the conclusion that no liberty 

or right had been violated by the administrators’ policy. 2016 WL 6134121 at *24. Avoiding a 

sweeping issue and giving deference to administrators’ policies should be followed here. 

Conversely, this Court has found rights to privacy to have been violated in cases involving 

marriage equality, the decision to have a child, and the ability to engage in consensual homosexual 

sex. See, e.g., Obergefell, 576 U.S. at 666 (same-sex marriage); Lawrence, 539 U.S. at 579 

(homosexual sex); Roe v. Wade, 410 U.S. at 153 (abortion). Although this Court in Obergefell 

noted the importance of liberty to make decisions regarding individual autonomy, it did so in the 

context of the sacrosanct union of marriage, which “[is] among the most intimate that an individual 

can make.” 576 U.S. at 666. In the bonds of marriage, two people “can find other freedoms, such 

as expression, intimacy, and spirituality.” Id. The union of marriage is “the foundation of the 

family and of society, without which there would be neither civilization nor progress.” Id. (citation 

omitted). The same simply cannot be said of high school athletics. See Tiffany v. Ariz. 

Interscholastic Ass’n, 726 P.2d 231, 234 (Ariz. Ct. App. 1986) (holding that there is not a protected 

right in participating in high school sports).  

Under the second line of cases in the Whalen dichotomy, policies infringe on the right to 

privacy when one could be subject to bodily harm only when there is affirmative government 

action. A few cases, largely from the Sixth Circuit, have held unconstitutional policies requiring 

the release of personal information that could subject one to bodily harm. See, e.g., Kallstrom v. 

City of Columbus, 136 F.3d 1055 (6th Cir. 1998). But these cases can be distinguished, in that they 

only find a violation when the policy itself requires public revelation of information by a 

government actor or where a government actor incorrectly discloses it. In Kallstrom, for example, 
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the Sixth Circuit noted that the public disclosure of police officers’ information did not fall within 

the typical sphere of constitutional protection, id. at 1061, but nonetheless held that the disclosure 

was unconstitutional because of uncommon circumstances not present in the NGHSAA policy, id. 

at 1067. The officers in question had been undercover agents placed in a violent gang who had 

been promised their information would not be released, and the challenged Ohio law required 

disclosure. See id. at 1059 (emphasis added). Similarly, in an extreme application of the right to 

privacy, a state law requiring that any state-issued ID to a transgender individual show biological 

sex was held to be unconstitutional. See Love v. Johnson, 146 F. Supp. 3d 848, 854 (E.D. Mich. 

2015). But Love fails to advance Petitioner’s arguments for the same reason: the policy in Love 

required a form of government disclosure in the form of misgendered IDs. Put another way, the 

misgendered IDs were a form of affirmative disclosure not present in the NGHSAA policy. A 

transgender student that does not participate in golf, for example, because of this policy, garners 

no more suspicion of being transgender than does any cisgender student that elects to not 

participate in golf. No label is attached to non-athletes classifying them as unable to play because 

of transgender status or unwilling to play by choice. If transgender students elect to participate in 

the sport consistent with their biological sex and risk embarrassment by looking different than their 

teammates, then they themselves are disclosing their transgender status by choosing to participate. 

Similarly, Petitioner may argue that the policy here will disclose personal matters of a 

medical nature. Matson v. Bd. of Educ. of City Sch. Dist. of New York, 631 F.3d 57, 63 (2d Cir. 

2011) (citing Whalen, 429 U.S. at 599 (1977)). Petitioner would be correct in stating that disclosure 

of a person’s transgender status has been found in one case to invade the right to privacy, but that 

holding must be put in perspective.  See Powell v. Schriver, 175 F.3d 107 (2d Cir. 1999). First, the 

disclosure included the fact that the plaintiff was also HIV positive, which was almost wholly 
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dispositive to the analysis, because HIV-positive status had previously been established as the 

“zenith” of the privacy of medical conditions. See id. at 111 (internal citations omitted). Second, 

this case, like Kallstrom, involved a claim against affirmative government action: prosecuting a 

prison guard for disclosing the information. See id. at 108–09. Along those same lines, the Sixth 

Circuit reviewing a motion to dismiss, found that the plaintiffs may have stated a claim when the 

sheriff disclosed “extremely humiliating details of the rape” at a press conference. Bloch v. Ribar, 

156 F.3d 673, 676 (6th Cir. 1998). Bloch, like Powell, involved a government actor, not pursuant 

to statute, disclosing information of their own volition—a form of affirmative disclosure.  

The second line of cases under the Whalen dichotomy have a similar theme not present 

here: they either require government disclosure by statute, or they involve government actors 

improperly disclosing information. In the case at bar, there is no mandated affirmative government 

disclosure, and there are no allegations in the record that any state actor has disclosed Petitioner’s 

transgender status. There is nothing in the record below that states that if a student, like Petitioner, 

is unable to participate in a particular sport because of this policy, the NGHSAA will disclose its 

reasoning. Thus, the NGHSAA policy offends neither line of right to privacy cases.  

2. The policy does not deprive Petitioner of a “deeply rooted” liberty  

Further, the policy does not deprive Petitioner of her liberty because no “deeply rooted” 

liberty is being deprived. The original understanding of liberty referred specifically to freedom 

from physical restraint. See Obergefell, 576 U.S. at 724–25 (Roberts, C.J., dissenting). Even if the 

original understanding has been broadened over time, the modern understanding of liberty is not 

without bounds. This Court in Glucksberg and in many cases thereafter has stressed the importance 

of liberty touching only on concepts “deeply rooted in our legal tradition” in order to frame the 

analysis. See 521 U.S. at 722.  
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For example, this Court held in Board of Regents of State Colleges v. Roth that interests in 

liberty were not offended when an employer declined to rehire a former employee without tenure 

because no serious damage to his standing or associations in the community would occur. 408 U.S. 

564, 573 (1972). In other words, the only effect of not being rehired was subjective embarrassment. 

This Court noted that the decision not to rehire did not “invoke any regulations to bar the 

respondent from all other public employment.” Id. Paul v. Davis furthered the analysis, adding the 

discussion of stigma, and holding that stigma to reputation alone does not violate liberty interests. 

424 U.S. 693, 701 (1976). This Court in Paul noted that in cases where stigma significantly alters 

a person’s legal status—i.e., from holding a liquor license to losing it—then procedural safeguards 

may be invoked, but a stigma alone does not trigger the same. Id. at 708–09; see also Lawrence, 

539 U.S. at 575 (noting that the Texas law criminalized and stigmatized homosexual activity). The 

NGHSAA policy attaches does not alter the legal status of Petitioner, and following the precedent 

of this court, any subjective embarrassment felt by Petitioner for not being able to play a sport does 

not violate liberty interests.  

The cases to which Petitioner will likely cite for a broader understanding of liberty are 

inapposite, because those cases involved liberties associated with concepts “deeply rooted in this 

Nation’s history and tradition.” Glucksberg, 521 U.S. at 720–21. Addressing equality, this Court 

in Obergefell stressed the importance of individual autonomy and expression, but it did so in 

connection with the fundamental right of marriage. 576 U.S. at 665.  In Lawrence, this Court 

protected the liberty to make decisions regarding a person’s relationships in the most intimate 

sense. See 539 U.S. at 567. This is a high bar: one that high school sports do not reach. 

Although Petitioner and other transgender Americans may very well be able to argue that 

their decision to marry under their chosen gender identity falls under their constitutionally 
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protected rights and liberties, the link from marriage to constitutional protections of playing high 

school athletics under their chosen gender is a tenuous one at best. In fact, multiple courts have 

declined to expand the concept of self-determination outside of the shortlist of liberties, see, e.g., 

Parents I, 326 F. Supp. 3d at 1092,5 and this Court has only done so in cases clearly touching on 

the “deeply rooted in this Nation’s history and traditions.” Glucksberg, 521 U.S. at 721. The ability 

to play high school athletics in the division consistent with one’s gender identity is no way a 

concept that warrants the same protections as marriage equality and electing to do so now would 

elevate judicial policy preference of transgender rights in high school athletics to the level of 

constitutional mandate. See Obergefell, 576 U.S. at 697 (Roberts, C.J., dissenting). This Court 

should define Petitioner’s ask narrowly, as did the court in Parents I, and not elevate the ability to 

play high school sports with the right of marriage. The theme of Justice Harlan’s dissent in Lochner 

v. New York bears repeating: the Fourteenth Amendment does not enact John Stuart Mill's “On 

Liberty” any more than it enacts Herbert Spencer's “Social Statics.” Id. at 705–06 (Roberts, C.J., 

dissenting). Likewise, the Fourteenth Amendment does not advance the concept of transgender 

rights, especially in the purview of high school athletics, and it should be left to this nation’s 

democratically elected legislatures to institute such policies.  

Thus, the Court should find that the NGSHAA policy does not infringe on any of 

Petitioner’s fundamental rights.  

B. The Policy Does Not Offend any Nonfundamental Right   

Similarly, Petitioner can point to no nonfundamental right upon which the NGHSAA 

policy touches. It bears repeating that Petitioner is not losing the ability to participate in high school 

                                                
5 A broader discussion of the near-universal rejection of a right to participate in athletics is below, 

infra at 31–34. 
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athletics, merely the opportunity to play on the team or in the division of her choice. Petitioner can 

participate on the male team or in the male-designated division, and, as such, the matter does not 

implicate any nonfundamental right. Cf. Swindle v. Livingston Par. Sch. Bd., 655 F.3d 386, 394 

(5th Cir. 2011) (noting that a student who is removed from her regular school but is placed in an 

alternative school “has not been deprived of her entitlement to public education”). At any rate, this 

Court has never held that athletics touch on a right, nonfundamental or otherwise, and the few 

lower courts that have discussed the topic all lead to the same conclusion: the ability to participate 

in high school sports amounts to no more than an “expectation.” Walsh v. La. High Sch. Athletic 

Ass’n, 616 F.2d 152, 159 (5th Cir. 1980).  

In examining nonfundamental rights associated with high school sports, the Fifth Circuit 

reviewed the constitutionality of a law prohibiting transfer students from immediately participating 

in sports and upheld the rule on due process grounds, holding that no right had been infringed. Id. 

at 159–60. The court classified a year’s worth of participation in high school athletics to be a mere 

expectation, rather than a constitutionally protected right. Id. The same reasoning has been 

consistently followed by other courts to try the matter. See, e.g., Tiffany, 726 P.2d at 231. 

Similarly, courts addressing the issue of collegiate athletics have come to the same 

conclusion, noting the “long-standing body of precedent” that participation in athletics simply does 

not amount to a right.6 In addressing the due process claims of students who had lost the ability to 

compete through sanctions from National Collegiate Athletic Association, one court upheld the 

same: participation in athletics does not warrant constitutional protection. Colo. Seminary v. Nat’l 

                                                
6 See, e.g., Equity In Athletics, Inc. v. Dep’t of Educ., 639 F.3d 91, 109 (4th Cir. 2011); Hamilton 

v. Tenn. Secondary Sch. Athletic Ass’n, 552 F.2d 681, 682 (6th Cir. 1976); Albach v. Odle, 531 

F.2d 983, 984–85 (10th Cir. 1976); Mitchell v. La. High Sch. Athletic Ass’n, 430 F.2d 1155, 1158 

(5th Cir. 1970); Holden v. Perkins, 398 F. Supp. 3d 16, 23 (E.D. La. 2019). 
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Collegiate Athletic Ass’n, 417 F. Supp. 885, 896 (D. Colo. 1976), aff’d, 570 F.2d 320 (10th Cir. 

1978). In so holding, the district court’s opinion wholly rejected the plaintiffs’ argument that the 

court should find a right since the collegiate athletic field “is a vital training ground for professional 

athletic careers.” Id. at 895. Any interest in future participation in sports, the court noted, is 

“speculative and not of constitutional dimensions,” id., and the ability to participate in post-season 

competitions likewise does not change the calculus, id. at 896. 

The minority of courts that have found a due process violation in the event of a student 

losing the ability to participate in athletics did so under factually dissimilar scenarios. See Palmer 

ex rel. Palmer v. Merluzzi, 868 F.2d 90, 92 (3d Cir. 1989). In Palmer, the crux of the due process 

implication lay in the fact that the school suspended the student for sixty days from participating 

in athletics, combined with a ten-day suspension from classes. Id. Although the football suspension 

was notable, the court stated that it was “far less than that occasioned by a suspension from school.” 

Id. The plaintiff in Palmer also argued that the athletic suspension could impact future athletic 

scholarships, but the court rejected this argument, determining that it would be “unduly disruptive” 

for this speculative contention alone to implicate a due process violation. See id. at 96.  

Further, this Court has long held that there is no right to education, and any attempt by 

Petitioner to piggyback her ability to play on the team of her choice to her education should 

similarly fail. See, e.g., San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 35 (1973). This 

Court in Rodriguez rejected the argument that there is a right to education, and the undisputed 

importance of education alone does not change the calculus. Id. Petitioners in this case may cite to 

the holding in Goss v. Lopez, 419 U.S. 565 (1975), that an extended suspension from the classroom 

may implicate due process, but Goss deals only with the procedural due process implicated by 

suspension without hearing. Id. at 577 (emphasis added). Though Goss addressed the deprivation 
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of a right to education, the right being deprived was a state-conferred right to education, not a right 

under the Constitution. Id. Only the Sixth Circuit has gone down the path thus far untraversed by 

other circuits holding that there is a substantive right to education, but the decision flies in the face 

of this Court’s precedent, and the opinion has since been vacated for an en banc hearing. Gary B. 

v. Whitmer, 957 F.3d 616, 648 (6th Cir. 2020), reh’g en banc granted, opinion vacated, 958 F.3d 

1216 (6th Cir. 2020).  

At any rate, even if Gary B. were to stand, as the court explained in Palmer, athletics and 

academics are not synonymous. See Palmer, 868 F.2d at 92. Petitioner can point to no cases that 

tie the as-of-yet unestablished right of education to athletics. The only case that Petitioner can 

point to for a contrary holding is an almost fifty-year old, moth-eaten two-page state court case 

with no discussion of due process. See Fla. High Sch. Activities Ass’n, Inc. v. Bryant, 313 So. 2d 

57 (Fla. Dist. Ct. App. 1975). Although the court in Bryant noted the positive impact that 

participation in athletics may have on the juvenile delinquent in the case, the fact that the student 

was a juvenile delinquent helps to explain the opposite holding. This Florida state case should not 

serve to upend the decades of correct holdings to the contrary.  

In the case at bar, Petitioner cannot establish a substantive due process claim, whether for 

fundamental rights or otherwise. Like the issues in the numerous challenges to transgender 

bathroom cases, the issue here is a narrow one: whether there is a right to play high school athletics. 

Like the plaintiffs in Parents I and Students, Petitioner cannot establish a fundamental right claim 

because the alleged infringement on her right to play on the team of her choice does not fit into 

the fundamental right shortlist. Even if this court were to define the issue more broadly, as a liberty 

to express one’s identity, Petitioner still fails, as the case has no bearing on a tenant “deeply rooted 

in this Nation’s history and tradition” like marriage in Obergefell or the right to raise a family in 
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Griswold. In the nonfundamental rights category, finding that the NGHSAA’s policy implicates a 

right to athletics would undercut dozens of decisions holding to the contrary, and any attempt to 

shoehorn athletics into an unestablished right to education would do the same. This Court should 

stand by its precedent and the precedent of lower courts and hold that no right has been violated, 

and thus, Petitioner’s due process right under the Fourteenth Amendment has not been implicated.   

C. Petitioner Has Been Afforded the Procedure Required Under the Due Process Clause 

 

Even if this Court elects to reverse longstanding precedent and find that Petitioner has been 

deprived of an interest or liberty, Petitioner nonetheless fails because the NGHSAA afforded her 

the requisite procedure. Under a procedural due process claim, this Court asks 1) whether there 

exists a liberty or property interest of which a person has been deprived, and 2) whether the 

procedures followed by the state were constitutionally sufficient. Swarthout v. Cooke, 562 U.S. 

216, 219 (2011).  

As previously established, Petitioner has not been deprived of any liberty or property 

interest, see, e.g., Isabella A. ex rel. David A. v. Arrowhead Union High Sch. Dist., 323 F. Supp. 

3d 1052, 1061 (E.D. Wis. 2018) (holding that no liberty or interest was violated by athletic 

suspension and electing not to continue to the second prong), especially since she has not lost the 

ability to participate in athletics overall. Moreover, numerous courts have expressly declined to 

link the ability to play athletics with the procedural Due Process required in the educational sphere 

under Goss. See, e.g., Colo. Seminary, 417 F. Supp. at 896. One court specifically stated that the 

inability to participate in athletics does not implicate Goss because athletics is merely one minute 

component of the broader educational experience. See Albach v. Odle, 531 F.2d 983, 985 (10th 

Cir. 1976). Thus, Petitioner’s argument should not proceed past the first prong, but even if this 
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Court elects to consider the second prong of the test, Petitioner can still not prevail under the 

factors of Mathews v. Eldridge, which require the weighing of:  

1), “the private interest that will be affected by the official action;” 2) “the risk of 

an erroneous deprivation of such interest through the procedures used, and the 

probable value, if any, of additional or substitute procedural safeguards;” and 3), 

“the Government's interest, including the function involved and the fiscal and 

administrative burdens that the additional or substitute procedural requirement 

would entail.” 

424 U.S. 319, 335 (1976). 

Weighing the interests under Mathews points to the conclusion that the NGHSAA’s policy 

is constitutional. For the first factor of the Mathews test, courts have found private interests in the 

continuation of necessities like welfare benefits, Goldberg v. Kelly, 397 U.S. 254, 264 (1970), and 

utilities, Memphis Light, Gas & Water Div. v. Craft, 436 U.S. 1, 18 (1978). In contrast, the interest 

in participating in high school sports “is far less weighty” than the aforementioned concerns. Butler 

v. Oak Creek-Franklin Sch. Dist., 116 F. Supp. 2d 1038, 1050 (E.D. Wis. 2000). Despite being an 

integral part of the educational experience, athletics are but one component of that experience, and 

the concerns associated with not participating in athletics are far less than the concerns of being 

suspended from class for a comparable amount of time. Palmer, 868 F.2d at 95. Nonetheless, the 

court held that it would be “unduly disruptive” to afford athletes any more hearing than that 

required by Goss. Id.  

Under the second factor, concerns of erroneous deprivation are without merit. The 

biological sex of a prospective student athlete is listed on the student’s birth certificate, and errors 

are unlikely.  
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Under the third factor, there is no reason for more action by administrators than already 

occurs. The notice and opportunity for hearing fulfilled the requirement of “rudimentary” 

procedure required under Goss. See 419 U.S. at 581. In Petitioner’s case, her swim coach and high 

school principal informed her of the policy, comporting with Goss’s requirement for “some kind 

of notice.” Id. at 579. For opportunity to be heard, Goss states that a hearing can occur “almost 

immediately” after notice. Id. at 582. After being informed by her principal and coach, Petitioner 

had the opportunity to contest the ruling by bringing a birth certificate showing female sex, had 

she been able to. This she could not do, and she effectively waived her opportunity to be heard. 

Formalizing this process anymore would be fruitless in such a black and white scenario and make 

it “too costly” and “destroy its effectiveness” as an educational tool. Id. at 583.   

Assuming arguendo that Petitioner’s claim can reach the second prong of the analysis, she 

still cannot prevail, since procedural due process requires only “notice and [a] rudimentary 

hearing.” See id. at 581. Taken as a whole, the private interests in playing in athletics are low, and, 

a fortiori, the interest in playing on the team of her choice is lower. The risk of erroneous 

deprivation here is similarly low, since biological sex is easily determined through the student’s 

birth certificate. Finally, the notice and hearing that the NGHSAA policy afforded petitioner were 

sufficient to fulfill the Goss requirements, and any more would certainly impede the educational 

process.  

D. The Policy Withstands Scrutiny Because it is Narrowly Tailored to Preserve 

Fairness in High School Athletics 

 

Even if this Court elects to continue on to a scrutiny analysis, the NGHSAA’s policy 

withstands scrutiny because it has a rational relationship to the fairness in athletics and it is 

narrowly tailored to tailored to further that state interest.  
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The substantive difference between the equal protection and due process claims lies in the 

language of the heightened scrutiny. In the case of a violation of a fundamental right, the policy 

must be upheld where the governmental action furthers a compelling state interest and is narrowly 

drawn to further that state interest. See Roe, 410 U.S. at 155 (emphasis added). The discussion 

here mirrors that of the equal protection analysis,7 but it bears repeating: the NGHSAA’s Fair 

Opportunity policy is narrowly tailored to the government interest of protecting the fairness of 

opportunity for women in sports. Differences in testosterone and estrogen levels mean men 

outperform women in athletic events by approximately eleven to eighteen percent. Elizabeth M. 

Ziegler & Tamara Isadora Huntley, “It Got Too Tough to Not Be Me”: Accommodating 

Transgender Athletes in Sport, 39 J. Coll. & Univ. L. 467, 474 (2013). This equates to higher 

muscle mass, greater aerobic capabilities, and marked differences in performance in men. Id. By 

instituting the Fair Opportunity policy, the NGHSAA attempted to protect the opportunities for 

women athletes that have rightfully grown over the years with Title IX and similar legislation by 

ensuring that scholarship opportunities for women are not interrupted by unfair competition. See 

NGHSAA, No. 20-1017, at 5.  

The policy withstands scrutiny under the rational basis test as well. In the case of a 

nonfundamental right violation, the NGHSAA’s Fair Opportunity policy must rationally advance 

some legitimate governmental purpose, which it does. Reno v. Flores, 507 U.S. 292, 306 (1993). 

The true purpose of the policy is irrelevant for a rational basis analysis—the only question is 

whether a rational relationship exists between the policy and a “conceivable legitimate 

governmental objective.” Smithfield Concerned Citizens for Fair Zoning v. Town of Smithfield, 

                                                
7 The relationship between NGHSAA’s policy and government interests is discussed in depth, 

supra, at 16–22. 
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907 F.2d 239, 246 (1st Cir. 1990) (emphasis in original). The discussion here similarly mirrors 

that of equal protection: the overwhelming scientific data on the inherent physiological differences 

between the sexes offers more than enough justification for which the NGHSAA could have 

conceivably instituted its policy. The law must be upheld unless Powell can negate “every 

conceivable basis which might support it,” Beach Commc’ns, 508 U.S. at 314, which she cannot 

do.  

III. PROTECTING OPPORTUNITIES FOR WOMEN TO SUCCESSFULLY 

PARTICIPATE AND COMPETE IN SPORTS IS AN IMPORTANT MATTER OF 

PUBLIC POLICY 

 

This Court has reaffirmed the notion that the equal protection analysis requires 

consideration not only of those burdened by a policy but also those who benefit from it. See 

Richmond v. J.A. Croson Co., 488 U.S. 469, 494 (1989); Wygant v. Jackson Bd. of Educ., 476 U.S. 

267, 279–80 (1986). The practical consequences for biological women should this Court reverse 

are pernicious. A decision here for Powell would have far-reaching consequences that not only 

would deprive biological women who seek to compete in sports from having fair opportunity to 

succeed, but would also exclude women from the life-long opportunities and benefits that flow 

from success in competitive sports. This Court has remained continually at the forefront of the 

advancement of women’s rights in this country, paving the way for gender equality. See Virginia, 

518 U.S. at 554. A decision for the Petitioner here takes a massive step back from all the advances 

in the last half-century.  

There is a reason that professional sports leagues, both here in the United States and across 

the world, differentiate between the sexes: biological men have a competitive advantage over 

women because of physiological differences between the sexes. “Differences in testosterone and 

estrogen levels lead to men outperforming women in athletic events by approximately eleven to 
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eighteen percent.” Ziegler, supra at 474. The differences are immediately apparent: world records 

in swimming show wide differences between biological male and female athletes. See Olympic 

Swimming Records, SWIMMING WORLD (last accessed Sept. 11, 2020), 

https://www.swimmingworldmagazine.com/news/olympic-swimming-records/. And this does not 

simply apply to swimming. See Ziegler, supra at 475 (discussing a “17.2% difference between 

world records . . . in the high jump [and] a 22.6% difference in the pole vault.”). These differences 

do not only apply to professional athletes. As the Fourteenth Circuit correctly noted below, there 

are “indisputable time gaps between the best times of high school girls and high school boys in all 

of the different swim events.” NGHSAA, No. 20-1017 at 10. Just like allowing an NBA player to 

compete in the WNBA would be tantamount to doing away with the division between the two 

leagues, what would become of female sporting divisions if biological male athletes are allowed 

to compete simply on the basis that they identify as female? 

Echoing the words of one of this Court’s late Justices, an adverse decision here places the 

foot of society squarely back on the necks of female athletes. Accordingly, this Court must affirm.  
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