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 i 

QUESTIONS PRESENTED 

I. Whether a State high school athletic association’s policy, which classifies athletic teams 

based on biological sex but was adopted to preserve for female athletes the significant gains 

made in female sports, a well-settled government objective, violates the Equal Protection 

Clause. 

II. Whether the due process clause of the Fourteenth Amendment implies an 

extraconstitutional right for a state high school student to compete in a public high school 

sports competition with those of one’s social gender despite one’s different biological sex, 

and if so, whether a State high school athletic association’s policy is justified in limiting 

biological males from competing against biological females. 
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STATEMENT OF THE CASE 

In 2019, North Greene High School (“North Greene”) allowed transgender athletes to 

participate on the sports teams that aligned with their gender identity instead of their biological 

sex. Record 4. For example, a student who was born as a biological male but identified as a female 

could participate on North Greene’s women’s swim team as opposed to the men’s swim team. 

Record 4. The Petitioner, Taylor Powell, a transgender student at North Greene asked for 

permission to compete on the women’s swim team. Record 4. 

The Petitioner was born as a biological male but identified as a female. Record 4. Going 

into her junior year, Taylor Powell informed North Greene that she was transgender, was in the 

process of transitioning, and wanted to be considered a female student. Record 4. North Greene 

allowed Taylor Powell to try out for the women’s swim team. Record 4. A neighboring state’s 

high school allowed students to participate on the sports teams that aligned with their gender 

identity instead of their biological sex, like at North Greene. Record 4. At the neighboring high 

school, two transgender track athletes dominated the state championships for women. Record 4. 

Taylor Powell regularly defeated the biologically female athletes by several seconds in 

swim meets. Record 5. At the season-ending conference meet, Taylor Powell qualified for the state 

championships, finishing in first place. Record 5. After the season ended, some other swimmers at 

North Greene and coaches and parents from other high schools in the area complained to 

Respondent, North Greene High School Athletic Association (“the Association”). Record 5. The 

Association did not have rules addressing whether transgender athletes could compete on the 

athletic team aligned with his or her identified gender as opposed to his or her biological sex. 

Record 5. 

After hearing from biologically female athletes who shared their concerns about allowing 

transgender athletes to participate on the women’s sports teams, the Association’s Board adopted 
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a new policy called the Fair Opportunity for Women Athletes policy (“Fair Opportunity policy”). 

Record 5. Some biologically female competitors stated that they feared that allowing transgender 

females to compete against them would undermine the progress for opportunities that female 

athletes have achieved over the past several decades. Record 5. The policy was based on the fact 

that “inherent, physiological differences between males and females result in different athletic 

capabilities” and that to “allow biological males to compete against women would put women at 

an unfair competitive disadvantage.” Record 5. Therefore, the policy sought to to “avoid the 

competitive disadvantage to women that would flow from allowing biological males to compete 

against them and to prevent the erosion of the significant gains made over the past several 

decades.” Record 8-9. 

The policy stated that students and teams who compete in the Association shall be 

“expressly designated as one (1) of the following based on biological sex: (a) Males, men, or boys; 

(b) Females, women, or girls; or (c) Coed or mixed.” Record 5. Furthermore, the policy stated that 

“[a]thletic teams or sports designated for females, women, or girls shall not be open to students 

who are biologically male.” Record 5. The policy, according to the Assication, would “afford 

female athletes greater opportunities to compete on an even playing field with men” in finding 

both college scholarships and an equal amount of opportunities for recruitment. Record 4, 8-9. 

North Greene’s principal and swim coach informed Taylor Powell that she was not allowed to try 

out or compete for the women’s swim team for the 2020-2021 year. Record 6. North Greene stated 

that it was subject to the the Association’s policies. Record 6. 

Taylor Powell filed a complaint against the Association in the United States District Court 

for the Eastern District of North Greene. Record 6. In her complaint, Taylor Powell sought 

declaratory and injunctive relief and asserted violations of the Equal Protection and Due Process 
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Clauses of the Fourteenth Amendment to the United States Constitution. Record 6. The District 

Court entered a preliminary injunction against the enforcement of the Fair Opportunity for Women 

Athletes policy and granted Taylor Powell’s motion for summary judgment, while denying the 

Association’s motion for summary judgment. Record 6. The District Court concluded the policy 

was unconstitutional and entered a permanent injunction against enforcement on June 1, 2020. 

Record 6. The Association appealed to the United States Court of Appeals for the Fourteenth 

Circuit. Record 6. The Court of Appeals reversed the District Court’s ruling and concluded that 

summary judgment should have been entered for Defendant Association on both the Equal 

Protection and Due Process claims. Record 6. This appeal by Petitioner follows. 

SUMMARY OF THE ARGUMENT 

I. NORTH GREENE HIGH SCHOOL ATHLETIC ASSOCIATION’S POLICY DOES 

NOT DENY PETITIONER THE EQUAL PROTECTION OF THE LAW BECAUSE 

RESERVING FEMALE ATHLETIC TEAMS FOR BIOLOGICAL FEMALES IS 

SUBSTANTIALLY RELATED TO NORTH GREENE’S OBJECTIVE OF 

PRESERVING RECENT GAINS BY FEMALE ATHLETES AND AFFORDING 

FEMALE ATHLETES GREATER OPPORTUNITIES. 

The Equal Protection Clause of the Fourteenth Amendment prohibits States from 

“deny[ing] to any person within its jurisdiction the equal protection of the laws.” U.S. Const. 

amend. XIV, § 1. However, the Equal Protection Clause does not require that States treat people 

who are different in fact or law as though they were the same. When a plaintiff challenges a policy 

under the Equal Protection Clause, the level of scrutiny under which the policy is reviewed depends 

on the protected status of the plaintiff. Generally, state action not infringing on a fundamental right 

or affecting a suspect class is upheld so long as the action bears a rational relation to a legitimate 

state interest. When the plaintiff is a member of a suspect or quasi-suspect class, the court applies 

heightened scrutiny, which requires the government to establish that the disputed policy is 

substantially related to an important government interest. In other words, intermediate scrutiny 
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requires the state to show that the policy is not discriminatory by providing an exceedingly 

persuasive justification for the policy that is not overbroad or general. 

A facially neutral policy triggers intermediate scrutiny only when it has a discriminatory 

purpose. Without such a purpose, the policy is reviewed only under rational basis scrutiny. Here, 

the disputed policy does not refer to transgender individuals, so it is facially neutral regarding 

transgender people and should be reviewed under rational basis review. If the Court disagrees that 

the policy is facially neutral, it should still be reviewed under rational basis review because the 

plaintiff is not a member of a suspect class.  

Courts consider four factors to determine whether the plaintiff is a member of a suspect or 

quasi-suspect class: (1) whether the group has been “historically subjected to discrimination,” (2) 

whether members are grouped by stereotyped characteristics not indicative of their abilities, (3) 

whether the group may be easily defined, and (4) whether the group is an insular minority. 

Transgender plaintiffs cannot meet the first and third prongs of the test because they fail to be 

consistently defined as a group. Windsor v. United States, 699 F.3d 169, 181 (2d Cir. 2012). Courts 

that have applied the test to conclude transgender people are a suspect class have misapplied the 

test in order to prioritize policy over applying law. 

Even if the court applies heightened scrutiny to North Greene’s Fair Opportunity policy, 

the policy withstands review. To survive intermediate scrutiny, the classification must 

substantially relate to important government objectives. North Greene asserts that the Fair 

Opportunity policy protects the government objective of preserving for female athletes the 

significant gains made over the past several decades and striving to continue providing those 

opportunities. Courts widely agree that this is an important government objective, so North Greene 

satisfies this half of intermediate scrutiny.  
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After finding that North Greene asserts an important government interest, the Court must 

consider whether the policy is substantially related to that interest. The policy is substantially 

related when it has a justification that is “genuine” and not “generalized or overbroad.” Because 

the classification in North Greene’s policy realistically reflects biological differences between 

biological males and females, the justification is genuine. Although the policy excludes some 

indivduals, the policy need not be narrowly tailored under intermediate scrutiny.  

This Court should apply rational basis review because the policy is facially neutral toward 

transgender people, and transgender people do not form a suspect class. However, because North 

Greene asserts an important government interest that is substantially related to the sex-based 

classification in the Fair Opportunity policy, the policy survives intermediate scrutiny. This Court 

should find that North Greene’s Fair Opportunity policy does not violate the Equal Protection 

Clause of the Fourteenth Amendment. 

II. THE FOURTEENTH AMENDMENT DOES NOT IMPLY A FUNDAMENTAL 

RIGHT TO COMPETE IN A HIGH SCHOOL SPORTS COMPETITION WITH 

THOSE OF ONE’S SOCIAL GENDER DESPITE ONE’S DIFFERENT 

BIOLOGICAL SEX, BUT EVEN IF THE RIGHT WERE SO IMPLIED, THE 

NORTH GREENE HIGH SCHOOL ATHLETIC ASSOCIATION’S ACTION IS 

JUSTIFIED UNDER ANY LEVEL OF THIS COURT’S DUE PROCESS 

SCRUTINY. 

The Fourteenth Amendment prohibits the states from “depriv[ing] any person of life, 

liberty, or property, without due process of law.” U.S. Const. amend. XIV, § 1. This Court has 

interpreted the due process clause to require more than fair process. The due process clause covers 

a substantive sphere that prohibits certain state action despite the fairness of the procedures used 

to implement those prohibitions. Most often, this substantive requirment will be satisfied when the 

liberty or right being infringed upon is non-fundamental. When a right is non-fundamental, the 

state’s action merely must be rationally related to a legitimate governemnt interest. Washington v. 

Glucksberg, 521 U.S. 702, 728 (1997). 
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When a state’s action implicates certain fundamental rights or liberty intretests, however, 

then the state’s action must be narrowly tailored to serve a compelling governemental interest. Id. 

at 721. This Court has found that this heigtened “strict scrutiny” applies only to certain provisions 

in the Bill of Rights and other impled or unenumerated-yet-fundamental rights. This Court, in order 

to prevent itself from undermining the political process, requires a high burden test when a person 

asserts a new unenumerated-yet-fundamental right.  

When this Court recognizes an unenumerated right as fundamental, the asserted right must 

be carefully described, and then must be, objectively, (1) “deeply rooted in this Nation’s history 

and tradition,” and (2) “implicit in the concept of ordered liberty, such that neither liberty nor 

justice would exist if [the right] were sacrificed.” Id. at 720-21. This is called the Glucksberg test. 

Petitioner asserts that the Association’s Fair Opportunity for Women Athletes policy infringes her 

fundamental rights. Whether Petitioner’s right comes from the unenumerated-yet-fundamental 

right to privacy or the unrecognized yet asserted fundamental right to education, Petitioner’s right 

still must meet the Glucksberg test so as to not undermine the purposes behind this Court’s test. 

Petitioner’s asserted right, when carefully described as required by Glucksberg, is the right 

to compete in a public high school sports competition with those of her social gender despite her 

different biological sex. Petitioner’s asserted right, while sympathetic, is objectively neither (1) 

“deeply rooted in this Nation’s history and tradition,” nor (2) “implicit in the concept of ordered 

liberty, such that neither liberty nor justice would exist if [the right] were sacrificed.” Id. After all, 

Petitioner’s asserted right is composed of several modern developments, and liberty and justice 

would continue to exist even if Petitioner’s asserted right were sacrificed. 

Nevertheless, even if this Court determines that Petitioner’s asserted right is fundamental, 

the Association’s policy passes this Court’s test of strict scrutiny. The Association’s policy is 
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narrowly tailored to a compelling state interest. The Association has a compelling interest in 

ensuring that its biologically female students compete on a fair level in order to ensure biologically 

female students do not face an extra hurdle to future educational and career opportunities. The 

Association’s policy is narrowly tailored to that compelling interest because the policy only 

prevents biologically male students from dominating biological females in direct competition 

while still allowing socially female yet biologically male students to continue to identify as female.  

And even if Petitioner’s asserted right is non-fundamental, the Association’s policy is still 

justified. That is, since the Association’s policy meets this Court’s highest level of scrutiny, the 

Association’s policy meets rational-basis review, which only requires that a state action be at least 

rationally related to a legitimate state interest.  

Overall, this Court should affirm the ruling of the Fourteenth Circuit because Petitioner’s 

asserted right is non-fundamental according to this Court’s due process jurisprudence, and even if 

Petitioner’s right were fundamental, the Association’s policy meets any level of this Court’s 

scrutiny. 

ARGUMENT 

I. NORTH GREENE HIGH SCHOOL ATHLETIC ASSOCIATION’S POLICY DOES 

NOT DENY PETITIONER THE EQUAL PROTECTION OF THE LAW BECAUSE 

RESERVING FEMALE ATHLETIC TEAMS FOR BIOLOGICAL FEMALES IS 

SUBSTANTIALLY RELATED TO THE ASSOCIATION’S OBJECTIVE OF 

PRESERVING RECENT GAINS BY FEMALE ATHLETES AND AFFORDING 

FEMALE ATHLETES GREATER ATHLETIC OPPORTUNITIES. 

The Equal Protection Clause of the Fourteenth Amendment to the Constitution provides 

that no State may “deny to any person within its jurisdiction the equal protection of the laws.” U.S. 

Const. amend. XIV, § 1. Accordingly, North Greene High School Athletic Association (“the 

Association”), concededly a state actor, must “treat all persons similarly situated alike or, 

conversely, [must] avoid all classifications that are ‘arbitrary or irrational’ and those that reflect a 
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‘bare desire to harm a politically unpopular group.’” Glenn v. Brumby, 663 F.3d 1312, 1315 (11th 

Cir. 2011) (quoting City of Cleburne v. Cleburne Living Ctr., Inc., 473 U.S. 432, 446-7 (1985)); 

Brentwood Acad. v. Tenn. Sec. Sch. Ath. Ass’n, 531 U.S. 288 (2011) (concluding that the Tennessee 

Secondary School Athletic Association was a state actor).  

The Equal Protection Clause denies states the power to legislate that different treatment be 

accorded to persons placed by a statute into different classes on the basis of criteria wholly 

unrelated to the objective of that statute. Reed v. Reed, 404 U.S. 71, 75-76 (1971). “In applying 

[this] clause, this Court has consistently recognized that the Fourteenth Amendment does not deny 

to States the power to treat different classes of persons in different ways.” Id. These differences, 

however, “must be reasonable, not arbitrary, and must rest upon some ground of difference having 

a fair and substantial relation to the object of the legislation . . . .” Id. 

A. This Court Should Apply Rational Basis Review to the Association’s 

Fair Opportunity Policy because the Policy Is Not Invidious, and 

Transgender People Do Not Form a Suspect or Quasi-Suspect Class 

under the Equal Protection Clause of the Fourteenth Amendment. 

Generally, under the Equal Protection Clause, state action is presumed to be lawful and 

will be upheld if the classification drawn by the statute is rationally related to a legitimate state 

interest. City of Cleburne, 473 U.S. at 440. The rational basis test, however, does not apply when 

a classification is based on suspect or quasi-suspect class. Whitaker v. Kenosha Unified Sch. Dist. 

No. 1 Bd. of Educ., 858 F.3d 1034 (7th Cir. 2017). Claims involving members of a suspect or 

quasi-suspect class are entitled to review under intermediate scrutiny at least. Id. When the class 

has been historically disadvantaged, as with racial and religious minorities, courts will apply the 

strictest level of scrutiny. United States v. Virginia, 518 U.S. 515, 532 n.6 (1996). However, the 

Court has not “equat[ed] gender classifications, for all purposes, to classifications based on race 

or national origin.” Id. at 532. 
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Therefore, in areas such as gender, heightened, but not strict, scrutiny is appropriate 

because the Court views the trait as relevant under some circumstances but not others. See City of 

Cleburne, 473 U.S. at 469. See also Bauer v. Lynch, 812 F.3d 340, 350 (4th Cir. 2016) (“Men and 

women simply are not physiologically the same for purposes of physical fitness programs.”) (citing 

Virginia, 518 U.S. at 550). Sex is only quasi-suspect because, although it “frequently bears no 

relation to the ability to perform or contribute to society,” (Frontiero v. Richardson, 411 U.S. 677, 

686 (1972) (plurality opinion)), the Supreme Court has recognized “inherent differences” between 

the biological sexes that might provide appropriate justification for distinctions. See Virginia, 518 

U.S. at 534; Grimm v. Gloucester Cty. Sch. Bd., 2020 U.S. App. LEXIS 27234, *43 (4th Cir. 2020).  

Under intermediate scrutiny, the burden rests with the State to demonstrate that its 

proffered justification is “exceedingly persuasive.” Whitaker, 858 F.3d at 1050 (quoting Virginia, 

518 U.S. at 533).  Doing so requires the government to show that the classification serves 

“important government objectives, and that the discriminatory means employed are substantially 

related to the achievement of those objectives.” Virginia, 518 U.S. at 524. It is not sufficient to 

provide a hypothesized or post hoc justification created in response to litigation. Id. at 533. Nor 

may the justification be based upon overbroad generalizations about sex. Id. Instead, the 

justification must be genuine. Id. Further, under intermediate scrutiny, an invidious stereotype 

about members of a suspect class cannot justify a discriminatory policy “even when some 

statistical support can be conjured up for the generalization.” Adams v. Sch. Bd., 2020 U.S. App. 

LEXIS 24968, *80 (11th Cir. 2020) (Pryor, J., dissenting) (citing J.E.B. v. Ala. ex rel. T.B., 511 

U.S. 127, 139 n.11 (1994)). Where the policy is facially neutral, intermediate scrutiny is only 

triggered if “invidious gender-based discrimination” motivated the actor. Adams v. Sch. Bd., 2020 

U.S. App. LEXIS 24968, *80 (11th Cir. 2020) (Pryor, J., dissenting) (citing Pers. Adm’r of Mass. 
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v. Feeney, 442 U.S. 256, 274 (1979)); see also Vill. of Arlington Heights v. Metro. Hous. Dev. 

Corp., 429 U.S. 252, 265 (1977) (“Proof of . . . discriminatory intent or purpose is required to 

show a violation of the Equal Protection Clause.”). 

Petitioner cannot succeed on her Equal Protection claim because the Fair Opportunity 

policy was not motivated by discriminatory intent. Petitioner is not a member of a suspect class, 

so the policy should be reviewed under rational basis, but if the Court chooses to apply heightened 

scrutiny, the policy survives. The Association designed the Fair Opportunity policy to preserve for 

female athletes the significant gains made recently and to continue to provide them with athletic 

opportunities. The policy is substantially related to the Association’s important objective, so the 

policy does not violate the Equal Protection Clause of the Fourteenth Amendment.  

1. Petitioner fails to establish that the Association was motivated 

by an invidious discriminatory purpose. 

To show a violation of the Equal Protection Clause, the plaintiff must establish that the 

actor was motivated by invidious discriminatory intent. Lee v. City of Los Angeles, 250 F.3d 668, 

686 (9th Cir. 2001). Generally, a plaintiff must allege facts plausibly showing that “the defendants 

acted with an intent or purpose to discriminate against [her] based upon membership in a protected 

class.” Id. “Intentional discrimination means that a defendant acted at least in part because of a 

plaintiff’s protected status.” Maynard v. City of San Jose, 37 F. 3d 1396, 1404 (9th Cir. 1994). 

This Court has “consistently upheld statutes where the gender classification is not invidious, but 

rather realistically reflects that the sexes are not similarly situated in certain circumstances.” 

Michael M. v. Superior Ct., 450 U.S. 464, 469 (1981). The Equal Protection Clause does not 

require classes of people different in fact or opinion to be treated in law as though they were the 

same. Cunningham v. Beavers, 858 F.2d 269, 272 (5th Cir. 1988).  
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When the state actor does not act at least in part because of a plaintiff’s protected status, 

the actor is not motivated by discriminatory intent. Maynard v. City of San Jose, 37 F.3d 1396, 

1404 (9th Cir. 1994). In Doe v. Shanahan, a transgender member of the armed forces challenged 

the ban on transgender service members as discriminatory against transgender people. Doe v. 

Shanahan, 917 F.3d 694, 699-700 (D.C. Cir. 2019). Specifically, the transgender military policy 

had three main components: 1) transgender persons without a history or diagnosis of gender 

dysphoria, who were otherwise qualified for service, like all other service members, could serve 

in their biological sex; 2) transgender persons who required or had undergone gender transition 

were disqualified from service; and 3) transgender persons with a history or diagnosis of gender 

dysphoria, who required or had already undertaken, a course of treatment to change their gender 

were disqualified from service. Id.  

Continuing, the court dismissed all of the plaintiff’s arguments, reasoning instead that non-

transgender people with gender dysphoria were equally disadvantaged to transgender people; and 

regardless of transgender status, an individual who was already in the military when he or she 

began experiencing gender dysphoria, could remain in the military so long as he or she did not 

require a change of gender and remained employable. Id. at 734. The court concluded that although 

the policy referred to transgender people, the government was not motivated by transgender status, 

as the policy affected some transgender and non-transgender people equally. Id.  

In the present case, the policy appears even more facially neutral concerning transgender 

people than the policy in Doe. Where the military policy mentioned transgender people and those 

diagnosed with or suffering from gender dysphoria, the Association’s policy is silent on 

transgender people and gender dysphoria. Specifically, the Fair Opportunity policy separates the 

athletic teams into three options “based on biological sex: (a) Males, men, or boys; (b) Females, 
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women, or girls; or (c) Coed or mixed.” Record 5. The policy also mandates that “Athletic teams 

or sports designated for females, women, or girls shall not be open to students who are biologically 

male.” Record 5. Like the policy in Doe, the Fair Opportunity policy references biological sex. 

Conversely, the policy does not mention transgender people. Based on a plain reading of the policy, 

the teams are classified by biological sex. Record 5. Because the Fair Opportunity policy was silent 

on transgender people, classifying athletic teams by biological sex, and was not motivated by 

discriminatory intent, the policy is facially neutral and triggers only rational basis review. 

When the plaintiff fails to establish that she was treated differently than other similarly 

situated individuals, her equal protection claim must fail. In Osborn v. Wishchuen, a transgender 

prisoner alleged that the Defendant Corrections Officers discriminated against her specifically by 

asking what size bra she wore, asking loudly in the presence of male prisoners if she was female, 

asking her to remove her shirt, and by treating her with a “degrading show of maliciousness.” No. 

CV 20-01155-PHX-MTL (JZB), 2020 U.S. Dist. LEXIS 145844, at *6 (D. Ariz. Aug. 13, 2020). 

The court recognized that a plaintiff can successfully bring an equal protection claim as a “class 

of one” but rejected her claim anyway. Id. at *10 (citing Vill. of Willowbrook v. Olech, 528 U.S. 

562, 564 (2000)). Even though the officers’ comments directly referenced the plaintiff’s gender, 

the court concluded that the comments were insufficient to establish that “she was treated 

differently than other similarly situated [prisoners].” Id. Because the plaintiff alleged nothing about 

the treatment of the other prisoners, she failed to establish that she was treated differently. Id. See 

also Williams v. Kelly, No. 17-12993, 2018 U.S. Dist. LEXIS 158119, at *29 (E.D. La. Aug. 27, 

2018) (holding that as a transgender female, plaintiff was not similarly situated to the female 

cisgender prisoners she used as a basis of comparison because for medical purposes plaintiff was 

a biological male).  
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In the present case, the Fair Opportunity policy classifies groups by biological sex. Record 

5. It designates groups based on biological sex to accord with natural physical differences between 

the sexes and treated those groups similarly. Record 5. Petitioner claims that she should have been 

treated similarly to the biological females because she identifies as a transgender female. Record 

11. However, Petitioner was treated similarly to those to whom she was biologically similar, and 

like the plaintiff in Osborn, she failed to allege how she was treated differently than the biological 

males. Osborn, at *10. Because Petitioner cannot claim that she was treated differently than other 

similarly situated individuals, her equal protection claim must fail. 

2. Transgender people do not form a suspect or quasi-suspect class. 

Before deciding whether the Association’s policy violates the Equal Protection Clause, this 

Court must decide the threshold issue of the appropriate level of scrutiny. It should conclude that 

rational review is appropriate because transgender people do not form a suspect class.  

Although courts differentiate strict and intermediate scrutiny, courts employ only one test 

to determine whether the plaintiff’s alleged group forms a suspect or quasi-suspect class. See 

Kerrigan v. Comm’r of Pub. Health, 957 A.2d 407, 430 (Conn. 2008). Courtney A. Powers, 

Finding LGBT a Suspect Class: Assessing the Political Power of LGBT as a Basis for the Court’s 

Application of Heightened Scrutiny, 17 Duke J. of Gender L. & Policy 385, 387 n.16 (2010). 

Courts consider four factors to determine whether a group of people constitutes a suspect class. 

Windsor v. United States, 699 F.3d 169, 181 (2d Cir. 2012).  

First, the court considers whether the group has been historically “subjected to 

discrimination.” Bowen v. Gilliard, 483 U.S. 587, 602 (1987). Second, courts determine if the 

members are grouped by “stereotyped characteristics not truly indicative” of their ability to 

perform or contribute to society. Frontiero v. Richardson, 411 U.S. 677, 686 (1972) (plurality 

opinion). Cf. City of Cleburne v. Cleburne Living Center, Inc., 473 U.S. 442 (1985) (mentally 
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disadvantaged people do not form a suspect class because, inter alia, “those who are mentally 

retarded have a reduced ability to cope with and function in the everyday world”); Mass. Bd. of 

Retirement v. Murgia, 427 U.S. 307, 314-15 (1976) (upholding law requiring mandatory retirement 

of uniformed police officers at age fifty “[s]ince physical ability generally declines with age [and] 

mandatory retirement at [fifty] serves to remove from police service those whose fitness for 

uniformed work presumptively has diminished with age”). Third, courts look to whether the class 

may be defined as a discrete group designated by obvious “immutable characteristic[s] determined 

solely by the accident of birth” like race or national origin. Frontiero, 411 U.S. at 686. And fourth, 

courts consider whether the class is a “discrete and insular minority” lacking political power. 

Bowen, 483 U.S. at 602.  

When the suspect class test is properly applied, transgender people do not form a suspect 

class because they fail to be defined as a discrete group that has been historically subjected to 

discrimination. Transgender people as a discrete group fail to be consistently defined throughout 

litigation. Depending on the classification, a transgender plaintiff may be similarly situated to a 

biological male where based on another classification, a transgender plaintiff would be similarly 

situated to a biological female. Compare Glenn v. Brumby, 663 F.3d 1312, 1315 (11th Cir. 2011) 

(assuming that transgender female plaintiff was similarly situated biological females) with 

Williams v. Kelly, No. 17-12993, 2018 U.S. Dist. LEXIS 158119, at *29 (E.D. La. Aug. 27, 2018) 

(finding that for medical purposes, transgender female plaintiff was similarly situated with 

biologicaal males). Additionally, the medical classification of transgender people and the 

associated medical condition of gender dysphoria has changed over time. See Kevin M. Barry, 

Brian Farrell, Jennifer L. Levi & Neelima Vanguri, A Bare Desire to Harm: Transgender People 
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and the Equal Protection Clause, 57 B.C. L. Rev. 507, 518-522 (2016). Because the transgender 

group fails to be discretely defined, they do not form a suspect class. 

Several circuits and many district courts agree that transgender people are not a suspect 

class and accordingly apply rational basis scrutiny. See, e.g., Etsitty v. Utah Transit Auth., 502 

F.3d 1215, 1222 (10th Cir. 2007) (“[T]ranssexuals may not claim protection [under Title VII] . . . 

from discrimination based solely on their status as a transsexual.”); Jamison v. Davue, No. S-11-

cv-2056 WBS, 2012 WL 996383, at *3 (E.D. Cal. Mar. 23, 2012) (“it is not apparent that 

transgender individuals constitute a ‘suspect’ class”). Even courts ruling in favor of transgender 

plaintiffs have been reluctant to rule that transgender people form a suspect class in all 

circumstances. See, e.g., Karnoski v. Trump, 926 F.3d 1180, 1201 (9th Cir. 2019) (deciding that 

heightened scrutiny applies if a law or policy treats transgender persons in a less favorable way 

than all others without specifically stating that transgender individuals constitute a quasi-suspect 

class); Whitaker v. Kenosha Unified Sch. Dist. No. 1 Bd. of Educ., 858 F.3d 1034, 1051 (7th Cir. 

2017) (conducting analysis without deciding whether transgender people form a suspect class 

under the Equal Protection Clause). See also Adams v. Sch. Bd., 318 F. Supp. 3d 1293, 1312 n.11 

(M.D. Fla. July 26, 2018) (deciding the case under the sex discrimination doctrine without deciding 

whether transgender people form a suspect class per se). These courts recognize the physiological 

differences between genders and understand that the Equal Protection Clause does not require 

“things which are different in fact to be treated in law as though they were the same.” Michael M. 

v. Superior Ct., 450 U.S. 464, 469 (1981). These differences render classifications along physical 

lines permissible under the Equal Protection clause, foreclosing the argument that transgeder 

people form a suspect class. 
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To be sure, circuit courts have applied the suspect class test to conclude that transgender 

people satisfy the test’s four factors and form a suspect class. See, e.g., Crowder v. Diaz, No. 2:17-

CV-1657-TLN-DMC, 2019 U.S. Dist. LEXIS 140306 (E.D. Cal. Aug. 16, 2019); Grimm v. 

Gloucester Cty. Sch. Bd., 2020 U.S. App. LEXIS 27234 (4th Cir. 2020). However, these courts 

have prioritized policy reasoning over legal reasoning to reach this ill conclusion. Grimm v. 

Gloucester Cty. Sch. Bd., 2020 U.S. App. LEXIS 27234, *121 (4th Cir. 2020) (Pryor, J., 

dissenting) (“The majority opinion devotes over 20 pages to its discussion of Grimm’s transgender 

status, both at a physical and psychological level. Yet, the mere fact that it felt necessary to do so 

reveals its effort to effect policy rather than simply apply law.”). By ignoring the physical and 

physiological differences between genders, including transgender, courts consistently misapply 

the suspect class test.  

Specifically, in Crowder, for example, the Court ignored half of the second factor of the 

suspect class test which considers whether the group’s classification is based on its ability to 

perform or contribute to society. Crowder v. Diaz, 2019 U.S. Dist. LEXIS 140306, *35 (E.D. Cal. 

Aug. 16, 2019). The court reasoned that by “not [being] aware of any data suggesting that 

transgender persons are less productive members of society simply because they are transgender,” 

the second factor is satisfied. Id. Although transgender persons do not contribute any less to 

society, the court’s summary conclusion ignores the reality that transgender females and males are 

physiologically different from biological females and males, and may well lead them to perform 

differently in physical situations. Compare Bauer v. Lynch, 812 F.3d 340, 350 (“Men and women 

simply are not physiologically the same for purposes of physical fitness programs”) with Hecox v. 

Little, 2020 U.S. Dist. LEXIS 149442, *87 (D. Idaho Aug. 17, 2020) (“equality in sports is not 

jeopardized by allowing transgender women who have suppressed their testosterone for one year 
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to compete on women’s teams”). The Court in Crowder, eager to effect policy, neglected to fully 

consider whether the classification was based on ability to contribute to society or perform. 

Because proper application of the law did not comply with policy, the Court misapplied the law in 

such a way that would.  

Finally, in light of this Court’s recent decision in Bostock v. Clayton County, Petitioner 

will certainly urge this Court to adopt its reasoning under Title VII for Equal Protection claims. 

140 S. Ct. 1731 (2020) (holding that discrimination against transgender people for being 

transgender is sex discrimination under Title VII). Indeed, Justice Alito warned in dissent, that 

despite the “important differences between the Fourteenth Amendment and Title VII,” the Bostock 

decision “may exert a gravitational pull in constitutional cases.” Bostock v. Clayton County, 140 

S. Ct. 1731, 1783 (2020) (Alito, J., dissenting). See also Zarda v. Altitude Express, Inc., 883 F.3d 

100, 166 (2d Cir. 2018) (“The question of how the government, acting at the behest of a possibly 

temporary political majority, is permitted to treat the people it governs, is a different question, and 

is answered by reference to different principles, than the question of what obligations should be 

imposed on private citizens.”). The Court today should refuse to be swayed by the holding in 

Bostock because it is distinguishable from the present case.  

First of all, Bostock asks the opposite question as the situation present here. In Bostock, the 

petitioner asked whether discrimination on the basis of sexual orientation of transgender status is 

sex discrimination. See Bostock v. Clayton County, 140 S. Ct. 1731, 1783 (2020). Here, the 

question is whether classification on the basis of sex necessarily entails discrimination based on 

transgender status. Additionally, because Bostock was alleged under Title VII, the plaintiffs all 

experienced an “adverse employment action” after revealing their transgender or homosexual 

status. Id. at 1737. These affirmative actions strongly imply a discriminatory animus. No such 
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affirmative action implies a discriminatory animus in the present case. The Petitioner was treated 

similarly to those with whom she was similarly biologically situated. Petitioner was not prohibited 

from playing in sports, as biological males could participate on the male or coed teams. Record 5. 

With such stark differences in fact and in law, this Court should respect these differences and not 

apply Title VII precedent in Bostock to an Equal Protection claim.  

  This Court should evaluate Petitioner’s claim under rational basis scrutiny because the 

Association’s Fair Opportunity policy does not have a discriminatory animus behind it and 

transgender people do not form a suspect class. However, if the Court chooses to apply 

intermediate scrutiny, the policy still stands. If a statute satisfies intermediate scrutiny, it 

necessarily satisfies all lower levels of scrutiny, in this case rational basis. 

B. The Association’s Fair Opportunity Policy Survives Heightened 

Scrutiny because Closing Female Sports Teams to Biological Males Is 

Substantially Related to the Important Objective of Preserving the 

Significant Gains Made over the Past Several Decades for Biologically 

Female Athletes and to Afford Them Greater Athletic Opportunities.  

Assuming arguendo that this Court concludes Petitioner is a member of a suspect class or 

adopts the Title VII analysis in Bostock to equal protection claims, and applies intermediate 

scrutiny, the Fair Opportunity policy survives. To summarize this Court’s analysis under 

heightened scrutiny: 

[T]he reviewing court must determine whether the proffered justification is 

“exceedingly persuasive.” The burden of justification is demanding and it rests 

entirely on the State. The State must show “at least that the [challenged] 

classification serves ‘important governmental objectives and that the 

discriminatory means employed’ are ‘substantially related to the achievement of 

those objectives.’” The justification must be genuine, not hypothesized or invented 

post hoc in response to litigation. And it must not rely on overbroad generalizations 

about the different talents, capacities, or preferences of males and females. 

 

United States v. Virginia, 518 U.S. 515, 532-533 (1996) (internal citations removed). 

1. North Greene High School Athletic Association asserts an 

important government objective in preserving for biological 
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female athletes the significant gains made over the past several 

decades and to afford them greater athletic opportunities.  

In order to survive heightened scrutiny, the state actor bears the burden of showing an 

important government interest furthered by the challenged policy. United States v. Virginia, 518 

U.S. 515, 524 (1996). By designing the Fair Opportunity policy to preserve for biological females 

the significant gains made by female athletes over several decades, and to continue to provide them 

equal athletic opportunities, the Association furthers an important government interest. 

It is well-settled that preserving past advances and providing future athletic opportunities 

for females is an important government interest. See Clark ex rel. Clark  v. Ariz. Interscholastic 

Asso., 695 F.2d 1126, 1131 (9th Cir. 1982) (“[T]he governmental interest claimed is redressing 

past discrimination against women in athletics and promoting equality of athletic opportunity 

between the sexes. There is no question that this is a legitimate and important governmental 

interest.”); Petrie v. Ill. High Sch. Asso., 394 N.E.2d 855, 861 (Ill. 1979) (“We have no trouble in 

concluding that having a separate volleyball team and separate tournaments in that sport for girls 

is substantially related to and serves the achievement of the important governmental objective of 

maintaining, fostering and promoting athletic opportunities for girls.”); Hecox v. Little, 2020 U.S. 

Dist. LEXIS 149442, *25 (D. Idaho Aug. 17, 2020) (“redressing past discrimination against 

women in athletics and promoting equality of athletic opportunity between the sexes is 

unquestionably a legitimate important interest”). But cf. Hecox v. Little, 2020 U.S. Dist. LEXIS 

149442, *80 (D. Idaho Aug. 17, 2020) (“While the Court recognizes and accepts the principals 

outlined in Clark, Clark’s holding regarding general sex separation in sport as well as the 

justifications for such separation, does not appear to be implicated by allowing transgender women 

to participate on women’s teams”). Providing the same justification as the cited cases, the 

Association states important government objectives. 
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Further, where, as here, the petitioner does not challenge the importance of the interest, 

and instead challenges the policy’s substantial relationship to that interest, the Court assumes the 

objectives’ importance. In Hecox v. Little, a factually similar case to the one at issue, a transgender 

female plaintiff challenged a high school interscholastic association policy containing language 

remarkably similar to the Association’s Fair Opportunity policy. The policy designated athletic 

teams “based on biological sex: (a) Males, men or boys; (b) Females, women, or girls; or (c) Coed 

or mixed” and mandates “athletic teams or sports designated for females, women, or girls shall not 

be open to students of the male sex.” Hecox, 2020 U.S. Dist. LEXIS 149442, *17 (D. Idaho Aug. 

17, 2020) (citing Idaho Code Section 33-6203(1)). The Interscholastic association’s purpose 

behind the provision was to “promote sex equality, providing opportunities for female athletes to 

demonstrate their skill, strength, and athletic abilities” and “providing female athletes with 

opportunities to obtain college scholarship and other accolades. Id. at *84 (citing Idaho Code 

Section 33-6202(12)). Because the plaintiff “[did] not dispute that these [were] important 

governmental objectives,” the court agreed and considered whether these objectives are 

substantially related to the policy. Id. Petitioner in the present case similarly does not “seriously 

contest” the Association’s important government objectives. Record 9. This Court should similarly 

agree that the Association’s asserted objectives are well-established important government 

objectives, and consider whether the Fair Opportunity policy is substantially related to those 

objectives. 

Because it is well-settled that preserving gains in equality and continuing to provide equal 

athletic opportunities is an important government interest, and Petitioner does not “seriously 

contest” that interest, this Court should find that the Association complies with heightened scrutiny 

and states an important government objective.  
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2. North Greene High School Athletic Association’s policy is 

substantially related to furthering its interest in protecting 

athletic opportunities for female athletes because the 

Association asserts a “genuine,” not “overbroad” justification.  

To withstand intermediate scrutiny, a classification must be “substantially related to 

important government objectives.” United States v. Virginia, 518 U.S. 515, 524 (1996). 

“Substantially related” means that the explanation must be “exceedingly persuasive.” Id. at 533 

(quoting Miss. Univ. for Women v. Hogan, 458 U.S. 718, 724 (1982)). “The justification must be 

genuine, not hypothesized or invented post hoc in response to litigation.” Id. This middle scrutiny 

requires the relation of the policy to its objective to fall somewhere between “narrowly tailored” 

and “rationally related.” City of Cleburne v. Cleburne Living Ctr., Inc., 473 U.S. 432, 469 (1985). 

Substantial relation does not require that the policy reach its objective through the least restrictive 

means. Ward v. Rock Against Racism, 491 U.S. 781, 798 (1989). 

The policy must have a genuine and not hypothesized justification. United States v. 

Virginia, 518 U.S. 515, 533 (1996). A genuine statute does not rely on overbroad generalizations 

about the different talents, capacities, or preferences of males and females. Id. In a factually similar 

case to the present case, a male high school student challenged a school’s athletic teams based on 

gender. Petrie v. Ill. High Sch. Asso., 394 N.E.2d 855, 862 (Ill. 1979). The court noted that the 

“classification of public high school athletic teams upon the basis of sports . . . is itself based on 

the innate physical differences between the sexes.” Id. at 862. Because the policy “rather 

realistically reflect[ed] that the sexes are not similarly situated” athletically, it was not based on 

generalizations about the different talent of the groups. Michael M. v. Superior Ct., 450 U.S. 464, 

469 (1981). See also Petrie, 394 N.E.2d at 862; Bauer v. Lynch, 812 F.3d 340 (4th Cir. 2016) 

(noting that an employer does not contravene Title VII when it utilizes physical fitness standards 
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that distinguish between the sexes on the basis of their physiological differences but impose an 

equal burden of compliance on both men and women). 

A policy that satisfies intermediate scrutiny may still exclude or disadvantage some people. 

The plaintiff in Petrie suggested that “rather than using sex as a classifying factor, teams should 

be classified on the basis of characteristics” like height or athletic rating. Id. at 862. The court 

properly rejected that argument, reasoning that the suggested classifications would be “too difficult 

to devise.” Id. The court noted that “all systems of classifications for competition [are] overbroad 

and underbroad in that [a gender-based classification] includes females who are athletically 

superior to many males and excludes males who are less well-endowed athletic than most 

females.” Id. at 862. See also Clark by and through Clark v. Ariz. Interscholastic Ass’n, 695 F.2d 

1126, 1131 (9th Cir. 1982) (“there is no question that the Supreme Court allows for these average 

real differences between the sexes to be recognized or that they allow gender to be used as a proxy 

in this sense if it is an accurate proxy” even if biological sex is not a perfect proxy in every case). 

See also Ward, 491 U.S. at 798 (“Intermediate scrutiny does not require the government to employ 

the least restrictive means to achieve its goal”). 

The Fair Opportunity policy is based on a genuine and not hypothesized justification. The 

Association’s asserted purpose in adopting the Fair Opportunity for Women Athletes policy was 

to preserve the significant gains made by biological female athletes in recent decades for those 

athletes. Record 5. The athletic association adopted the policy after being moved by testimony of 

female athletes asserting that this interest was threatened by the inclusion of more than only 

biological female athletes on their female athletic teams. Record 5. Petitioner claims “the actual 

motivation for the policy is more about gender stereotypes and discrimination than it is protecting 
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female athletes.” Record 9.  She claims that the “underlying assumption of the [Fair Opportunity] 

policy [is] that biological males ‘are physically superior’ to biological females.” Record 10.  

Contrary to Petitioner’s claim, like the sex-based classification in Petrie, the Fair 

Opportunity policy reflects the reality that natural physical differences exist between genders. 

Petrie, 394 N.E.2d at 862. To substantiate its justification, the Association introduced into 

evidence data showing the best race times for high school boys versus high school girls in various 

swimming events, underlining these physical differences. Record 20. In both events, the winning 

biological boy has a faster time than the winning girl. Record 20. Indeed, the boys’ times are 

closely grouped together varying by only a few seconds. The girls’ times show much the same 

trend, only several seconds slower than the boys, with the exception of one or two females with 

times near several of the boys. Record 20. No biological female is faster or as fast as a biological 

male in high school swimming, supporting the concern that biological males would dominate 

female-only sports, a concern realized at other schools. A neighboring state’s high school allowed 

students to participate on the sports teams that aligned with their gender identity instead of their 

biological sex, as at North Greene prior to the Fair Opportunity policy. Record 4. At the 

neighboring high school, two transgender track athletes dominated the state championships for 

women. Record 4. The Petitioner here, as the plaintiff in Petrie, argues that a sexual classification 

could be avoided by classifying players based on physical characteristics such as height. The court 

in Petrie and the lower court here rejected this argument for infeasibility. See Petrie, 394 N.E.2d 

at 862; Record 10. Faced with no feasible alternative, the Fair Opportunity policy best protects the 

objective of preserving recent significant gains by female athletes, even if it is not perfectly 

tailored. 
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This Court should apply rational basis review to the Association’s policy, but even if it 

applies intermediate scrutiny, the policy withstands the Court’s review because it furthers a well-

settled important state interest, and the classification is substantially related to that interest. 

II. THE FOURTEENTH AMENDMENT DOES NOT IMPLY A FUNDAMENTAL 

RIGHT TO COMPETE IN A PUBLIC HIGH SCHOOL SPORTS COMPETITION 

WITH THOSE OF ONE’S SOCIAL GENDER DESPITE ONE’S DIFFERENT 

BIOLOGICAL SEX, BUT EVEN IF THE RIGHT WERE SO IMPLIED, THE 

NORTH GREENE HIGH SCHOOL ATHLETIC ASSOCIATION’S ACTION IS 

JUSTIFIED UNDER ANY LEVEL OF THIS COURT’S DUE PROCESS 

SCRUTINY. 

The Fourteenth Amendment prohibits the states from “depriv[ing] any person of life, 

liberty, or property, without due process of law.” U.S. Const. amend. XIV, § 1 This Court has 

interpreted the due process clause to require more than simply fair process before a state deprives 

one of life, liberty, or property. Washington v. Glucksberg, 521 U.S. 702, 719-20 (1997). That is, 

the due process clause also “cover[s] a substantive sphere” that “‘bar[s] certain government actions 

regardless of the fairness of the procedures used to implement them.’” City of Sacramento v. Lewis, 

523 U.S. 833, 840 (1998) (quoting Daniels v. Williams, 474 U.S. 327, 331 (1986)). The purpose 

of the substantive function is to protect against arbitrary or oppressive state action. Lewis, 523 U.S. 

at 846. Consequently, most state action will not violate substantive due process when the state’s 

action is rationally related to a legitimate government interest. See Glucksberg, 521 U.S. at 728. 

If the state’s action, however, implicates certain fundamental rights or liberty interests, then 

the state’s action must be narrowly tailored to serve a compelling state interest. Id. at 721. This 

heightened scrutiny protection applies only to select provisions in the Bill of Rights and other 

unenumerated-yet-fundamental rights that this Court has identified. See id. at 720. Importantly, 

when this Court “‘expand[s] the concept of substantive due process . . . [into] “uncharted areas,’” 

this Court “place[s] the matter outside the arena of public debate and legislative action . . . [and 
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risks] transform[ing] [the Due Process Clause] into the policy preferences of the members of this 

Court.” Id. (quoting Collins v. City of Harker Heights, 503 U.S. 115, 125 (1992)). 

Therefore, in order for this Court to recognize an unenumerated right as fundamental, the 

asserted right must be carefully described, and then must be, objectively, (1) “deeply rooted in this 

Nation’s history and tradition,” and (2) “implicit in the concept of ordered liberty, such that neither 

liberty nor justice would exist if [the right] were sacrificed.” Id. at 720-21. 

This Court requires such a weighty burden because this Court is reluctant to recognize 

unenumerated-yet-fundamental rights. See Collins v. City of Harker Heights, 503 U.S. 115, 125 

(1992). After all, this Court avoids sitting “as a super-legislature to weigh the wisdom of 

legislation,” Day-Brite Lighting, Inc. v. Missouri, 342 U.S. 421, 423 (1952) (referring to since 

repudiated Lochner1 era due process clause jurisprudence), and as a result the test and its high 

hurdles are an exercise of this Court’s “judicial self-restraint,” Collins, 503 U.S. at 125. 

Petitioner asserts that her right to compete is granted by this Court’s unenumerated-yet-

fundamental right to privacy. See Record 12, nn. 4-5. See generally Griswold v. Connecticut, 381 

U.S. 479, 484-85 (1965). Alternatively, Petitioner asserts that this Court should reverse established 

precedent and recognize an unenumerated-yet-fundamental right to education and that her asserted 

right is encompassed within that right to education. See Record 12, n. 5. See generally San Antonio 

Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 35 (1973) (“Education, of course, is not among the 

rights afforded explicit protection under our Federal Constitution. Nor do we find any basis for 

saying it is implicitly so protected.”). Whether Petitioner’s asserted right is an extension of a 

recognized unenumerated-yet-fundamental right or a presently unrecognized one matters not—

 
1 Lochner v. New York, 198 U.S. 45 (1905). 
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Petitioner still must meet, and not “go out of [her] way to jettison,” this Court’s “‘careful’ 

approach.” Obergefell v. Hodges, 576 U.S. 644, 702 (2015) (Roberts, C.J., dissenting) (quoting 

Washington v. Glucksberg, 521 U.S. 702, 721 (1997)). Simply, Petitioner’s asserted right must 

stand on its own bottom. 

Carefully described, Petitioner asserts an unenumerated-yet-fundamental right to compete 

in a public high school sports competition with those of her social gender despite her different 

biological sex. Petitioner’s asserted right, while sympathetic, is objectively neither (1) “deeply 

rooted in this Nation’s history and tradition,” nor (2) “implicit in the concept of ordered liberty, 

such that neither liberty nor justice would exist if [the right] were sacrificed.” Glucksberg, 521 

U.S. at 720-21. Consequently, the Association’s action need only be rationally related to a 

legitimate state interest, since Petitioner’s asserted right is not fundamental. See id. at 722. 

Alternatively, even if Petitioner’s asserted right were fundamental, the Association’s action would 

still be justified as the Association’s action was narrowly tailored to a compelling state interest. 

See United States v. Carolene Prods. Co., 304 U.S. 144, 152 n.4 (1938). 

A. The Fourteenth Amendment Due Process Clause Does Not Imply a 

Fundamental Right to Compete in a Public High School Sports 

Competition with Those of One’s Social Gender despite One’s Different 

Biological Sex because the Right Does Not Pass the Glucksberg Test.  

This Court would undermine its own careful and prudent precedent by contorting the 

Glucksberg test to imply a fundamental right to compete in a public high school sports competition 

with those of one’s social gender despite one’s different biological sex. In this Court’s substantive 

due process jurisprudence, this Court requires that judges “exercise the utmost care” in identifying 

unenumerated-yet-fundamental rights “lest the liberty protected by the Due Process Clause be 

subtly transformed into the policy preferences of the members of this Court[.]” Glucksberg, 521 

U.S. at 720. After all, this Court has repeatedly repudiated the invitation to return to the 
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paternalistic era of Lochner v. New York where this Court would determine constitutional rights—

not based upon the Constitution and this Court’s precedents—but upon the personal ideologies of 

the Court’s then-sitting justices. See Griswold v. Connecticut, 381 U.S. 479, 481-82 (1965) (“We 

do not sit as a super-legislature to determine the wisdom, need, and propriety of laws that touch 

economic problems, business affairs, or social conditions.”) (listing cases declining the invitation 

to return to Lochner). 

Therefore, only when the asserted fundamental right is (1) “deeply rooted in this Nation’s 

history and tradition,” and (2) “implicit in the concept of ordered liberty, such that neither liberty 

nor justice would exist if they were sacrificed,” will this Court recognize an unenumerated right 

as fundamental. Glucksberg, 521 U.S. at 720-21. Petitioner’s asserted right cannot pass either 

prong of the Glucksberg test. 

1. A Right to Compete in a Public High School Sports Competition 

with Those of One’s Social Gender despite One’s Different 

Biological Sex Is Not Deeply Rooted in This Nation’s History 

and Tradition. 

This Court frequently turns to this nation’s history and tradition when considering the 

“rootedness” of an asserted right. The right to compete in a public high school sports competition 

with those of one’s social gender despite one’s different biological sex is not only absent in our 

nation’s tradition but foundational aspects of this asserted fundamental right are recent 

developments in this nation’s history. 

First, public high schooling, and public high school sports competitions, are not deeply 

rooted in this nation’s history and tradition. The development of free public high schooling system 

did not emerge in a majority of states until after the American Civil War. Robert Pruter, The Rise 

of American High School Sports and the Search for Control: 1880-1930 7 (2013). Even so, up 

until the 1890s private preparatory schools educated the majority of the America’s high school 
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youth. Id. While many “interscholastic [sports] programs” developed then, “educators were not 

paying attention at this time . . . [and] were not yet searching for control.” Id. at 21. In fact, the 

majority of youth sports leagues were student-led, and it was only after the turn of the 20th century 

when educators debated “over how large a role adult authorities should have in high school 

leagues[.]” Id. at 45, 65. While students struggled to maintain control of their sports leagues, 

“school authorities prevail[ed] in their control of high school sports by World War I[.]” Id. at 101. 

Consequently, while educating youth had been present in various states since the early 19th 

century, Morse v. Frederick, 551 U.S. 393, 411 (2007) (Thomas, J., concurring), the availability 

of high school sports as a part of the American public school system only emerged within the last 

century. See Pruter, supra, at 101. 

 Second, the concept and identity of transgenderness (socially identifying with a gender 

despite one’s biological sex) is a distinctly contemporary concept that is still under constant debate 

and development. In fact, the classification of the incongruence between one’s sex and gender 

identity emerged only in 1980 in the American Psychiatric Association’s Diagnostic and Statistical 

Manual of Mental Disorders (commonly known as “DSM-III”) as a treatable “disorder.” Kevin M. 

Barry , Brian Farrell, Jennifer L. Levi & Neelima Vanguri, A Bare Desire to Harm: Transgender 

People and the Equal Protection Clause, 57 B.C. L. Rev. 507, 517-19 (2016). Only in 2013 did the 

American Psychiatric Association remove the “disorder” from the DSM-V and bifurcate the 

“perfectly healthy” identity of transgenderism from “gender dysphoria” that causes severe anxiety 

and can be dispelled with gender reassignment surgery. See id. at 519-20. Regardless of 

classification, the ability to live and participate in society as one’s social gender despite one’s 

biological sex is a feature of recent developments—not a rooted aspect of American history and 

tradition. 
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 Simply, the fundamental parts of Petitioner’s asserted right, basic participation in public 

high school sports and the ability to participate as one’s social gender despite biological sex, are 

both starkly recent developments, and certainly cannot be said to be “deeply rooted in this Nation’s 

history and traditions.” Glucksberg, 521 U.S. at 720-21. 

Importantly, this Court has not abandoned this prong of the Glucksberg test. For example, 

despite the fact that same-sex marriages have not been a part of this nation’s history and traditions, 

this Court instead recognized and reaffirmed that every adult has had this historic and traditional 

right to marry. Obergefell, 576 U.S. at 671. In Obergefell, this Court explained that every case 

touching on the right to marry dealt with the right to marry in its “comprehensive sense.” Id. That 

is, this Court never included the class of persons to marry as a part of the right to marry. Id. This 

Court thoroughly clarified the misunderstanding: 

Loving [v. Virginia, 388 U.S. 1 (1967)] did not ask about a “right to interracial 

marriage”; Turner [v. Safley, 482 U.S. 78 (1987)] did not ask about a “right of 

inmates to marry”; and Zablocki [v. Redhail, 434 U.S. 374 (1978)] did not ask about 

a “right of fathers with unpaid child support duties to marry.” Rather, each case 

inquired about the right to marry in its comprehensive sense, asking if there was a 

sufficient justification for excluding the relevant class from the right.  

Id. In Obergefell, this Court reaffirmed that all classes (equal protection) have a fundamental 

liberty interest (substantive due process) to engage in the fundamental right to marry. Id. The right 

to marry neither shrank nor was extended by this Court. 

Similarly, this Court has never found for there to be a fundamental right to sexual relations 

nor “homosexual sodomy” implied in the Fourteenth Amendment Due Process Clause. Lawrence 

v. Texas, 539 U.S. 558, 586 (2003) (Scalia, J. dissenting). In Lawrence, this Court overruled the 

holding in Bowers v. Hardwick, 478 U.S. 186, 196 (1986), that morality alone was sufficient 

rational basis to uphold a state statute criminalizing homosexual sodomy. Lawrence, 539 U.S. at 

578. This Court did not identify sexual relations as a fundamental right; rather, this Court held that 
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the Texas criminal sodomy statute was not rationally related to a legitimate state interest. Id. (“The 

Texas statute furthers no legitimate state interest which can justify its intrusion into the personal 

and private life of the individual.”). If in overruling Bowers this Court implicitly declared the right 

to sexual relations was fundamental, this Court would have applied strict scrutiny to the Texas 

statute. By not doing so, reliance on Lawrence for abandoning the Glucksberg test is futile. 

 What is more, in Lawrence this Court repudiated Bowers’ reasoning that explicit bans 

against homosexual sodomy were deeply rooted in this nation’s history and tradition. Lawrence, 

539 U.S. at 562. This Court identified that “American laws targeting same-sex couples did not 

develop until the last third of the 20th century.” Id. Here, both elements of Petitioner’s asserted 

fundamental right—the right to compete in a public high school sports competition and the right 

to participate as one’s social gender despite biological sex—are products of the early 20th and 

early 21st centuries, respectively. See Robert Pruter, The Rise of American High School Sports 

and the Search for Control: 1880-1930 101 (2013); Kevin M. Barry , Brian Farrell, Jennifer L. 

Levi & Neelima Vanguri, A Bare Desire to Harm: Transgender People and the Equal Protection 

Clause, 57 B.C. L. Rev. 507, 517-20 (2016). Consequently, this Court cannot find that the right to 

compete in a public high school sports competition and the right to participate as one’s social 

gender despite biological sex is “deeply rooted in this Nation’s history and traditions.” Glucksberg, 

521 U.S. at 720-21. 

2. Petitioner’s Asserted Right Is Not Implicit in the Concept of 

Ordered Liberty. 

The right to compete in a public high school sports competition with those of one’s social 

gender despite one’s different biological sex is not so essential to our concept of ordered liberty. 

In order for a proposed right to meet the second prong of the Glucksberg test, the asserted right 

must be “implicit in the concept of ordered liberty, such that neither liberty nor justice would exist 
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if they were sacrificed.” Glucksberg, 521 U.S. at 720-21. Stated another way, declaring Petitioner’s 

right as a fundamental right would be saying that if the right to compete in a public high school 

sports competition with those of one’s social gender despite one’s different biological sex were 

sacrificed, then neither liberty nor justice would exist.  

The exercise of fundamental rights is often very personal and can be very unpopular. See, 

e.g., Texas v. Johnson, 491 U.S. 397, 414 (1989) (finding that a state may not prohibit expression 

like flag burning despite the fact “society finds the idea itself offensive or disagreeable”). While 

offensive, if the right to free speech were sacrificed, then neither liberty nor justice would exist. 

Petitioner’s right to take part in an extracurricular activity markedly does not have the same 

fundamental, civilization-destroying consequences. 

Nor can the intimate nature of Petitioner’s right save the right from this Court’s high 

burden. See Record 12. In Glucksberg, this Court addressed whether the Fourteenth Amendment 

due process clause implied an unenumerated-yet-fundamental right for a terminally ill patient to 

commit suicide by the assistance of another. Glucksberg, 521 U.S. at 723. This Court repudiated 

the proponents’ contention that the right to assisted suicide was supported by this Court’s 

substantive due process jurisprudence “as reflecting a general tradition of ‘self-sovereignty’…[and 

that ‘liberty’] includes ‘basic and intimate exercises of personal autonomy.’” Id. at 723-25. Rather, 

this Court found “personal autonomy” irrelevant to the analysis. See id. at 727.  

This Court distinguished between traits common between fundamental rights and non-

fundamental rights against traits only common to fundamental rights, i.e. being in the Bill of Rights 

or passing the Court’s test. Id. (“That many of the rights and liberties protected by the Due Process 

Clause sound in personal autonomy does not warrant the sweeping conclusion that any and all 

important, intimate, and personal decisions are so protected[.]”). Simply, the fact that a right 
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weighs on a person’s sense of self or self-destiny—or generally sounds in “personal autonomy”—

is an insufficient basis to transform the right to be one fundamental to ordered liberty. 

Here, Petitioner’s right to compete in a public high school sports competition with those of 

her social gender despite her different biological sex rests solely in her own definition of “self.” 

This Court’s other unenumerated-yet-fundamental rights, common with enumerated fundamental 

rights like those in the First Amendment, have outward societal implications. For example, this 

Court has found that marriage is central “to the human condition” and a core institution to 

civilizations across the world. Obergefell, 576 U.S. at 656-57. Likewise, this Court has recognized 

a fundamental right to privacy in decisions in bearing children, whether married or unmarried. See 

Eisenstadt v. Baird, 405 U.S. 438, 453 (1972). Both of these unenumerated-yet-fundamental rights, 

unlike Petitioner’s asserted right, bear directly on institutions that hold up our concept of ordered 

liberty.  

Importantly, a ruling in this case goes far beyond the fact that one high schooler desired to 

compete with their own social gender. Rather, a holding in this case implicates the very definition 

of societal order in the American scheme of justice. A ruling in favor of extending the Fourteenth 

Amendment due process clause to cover any person’s assertion of social identification bastardizes 

our concept of ordered liberty to enable a person “‘to become a law unto himself’” by their own 

social beliefs and self-determinations. Emp’t Div. v. Smith, 494 U.S. 872, 879 (1990) (quoting 

Reynolds v. United States, 98 U.S. 145, 166-67 (1879)); Jacobson v. Massachusetts, 197 U.S. 11, 

26 (1905) (denying Fourteenth Amendment due process right to be free from vaccination law 

because “[s]ociety based on the rule that each one is a law unto himself would soon be confronted 

with disorder and anarchy.”). 
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For the aforementioned reasons, this Court should not find that Petitioner’s asserted right, 

while sympathetic, is objectively neither (1) “deeply rooted in this Nation’s history and tradition,” 

nor (2) “implicit in the concept of ordered liberty, such that neither liberty nor justice would exist 

if [the right] were sacrificed.” Glucksberg, 521 U.S. at 720-21. 

B. Even If Petitioner’s Asserted Right to Compete in a Public High School 

Sports Competition with Those of Her Social Gender despite Her 

Different Biological Sex Is Fundamental, the Association’s Policy 

Would Be Justified because the Policy Is Narrowly Tailored to a 

Compelling State Interest. 

Under any of this Court’s tests of due process scrutiny, the Association’s Fair Opportunity 

policy was justified requiring Petitioner to compete with physiologically comparable student 

athletes. When an apparent infringement of fundamental rights is implicated by state action, then 

this Court applies strict scrutiny. See United States v. Carolene Prods. Co., 304 U.S. 144, 152 n.4 

(1938). If the state actor demonstrates that the act is narrowly tailored to a compelling state interest, 

then the act withstands strict scrutiny and must be upheld. See Williams-Yulee v. Fla. Bar, 575 

U.S. 433, 443-44 (2015). When, however, a non-fundamental right is implicated by state 

regulation, then this Court defers greatly to the state actor based on rational-basis review. See 

Glucksberg, 521 U.S. at 722. If the state demonstrates that the state’s action is rationally related to 

a legitimate state interest, then the state action withstands rational-basis review and must be 

upheld. See id. 

Here, importantly, the Court must consider Petitioner’s status as a public high school 

student. Record 4. Petitioner’s asserted fundamental right exists in the context within the public 

“schoolhouse gate,” a place where “‘the constitutional rights of students . . . are not automatically 

coextensive with the rights of adults in other settings.’” Morse, 551 U.S. at 396-97 (quoting Bethel 

Sch. Dist. No. 403 v. Fraser, 478 U.S. 675, 682 (1986)). Consequently, this Court should affirm 

its holdings that “the rights of students ‘must be “applied in light of the special characteristics of 
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the school environment.”’” Id. (quoting Hazelwood School Dist. v. Kuhlmeier, 484 U.S. 260, 266 

(1988)) (quoting Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503 (1969)). 

1. Even If the Association’s Fair Opportunity Policy Is Tested 

under Strict Scrutiny, the Association’s Policy Is Justified 

because the Policy is Narrowly Tailored to a Compelling 

Interest. 

The Association’s Fair Opportunity policy survives this Court’s strict scrutiny analysis 

even if this Court decides to recognize as fundamental Petitioner’s right to compete in a public 

high school sports competition with those of her social gender despite her different biological sex. 

When apparent prohibitions against infringement of fundamental rights are implicated by 

state action, then this Court applies strict scrutiny to the state’s action. See Carolene Prods. Co., 

304 U.S. at 152 n.4. If the state actor demonstrates that the act is narrowly tailored to a compelling 

state interest, then the act withstands strict scrutiny and must be upheld. See Williams-Yulee, 575 

U.S. at 443-44. Importantly, this Court has emphasized and repudiated “the notion that strict 

scrutiny is ‘strict in theory, but fatal in fact.’” Id. at 444 (quoting Adarand Constructors v. Pena, 

515 U.S. 200, 237 (1995)). 

This Court has recognized this Nation’s tendency to use “overbroad generalizations about 

the different talents, capacities, or preferences of males and females” to create impermissible legal 

classifications based on stereotypes of one’s sex. United States v. Virginia, 518 U.S. 515, 533 

(1996). This Court, however, has refused to blind itself to the fact that—biologically—males and 

females are distinctly different. Id. (“Physical differences between men and women, however, are 

enduring: ‘The two sexes are not fungible[.]’”) (quoting Ballard v. United States, 329 U.S. 187, 

193 (1946)). Consequently, this Court has allowed states to rectify, rather than to perpetuate, the 

historic inferiority of women by separating the sexes when doing so “to advance full development 

of the talent and capacities of our Nation’s people.” Id. 
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Here, the Association set to achieve such results by enacting its Fair Opportunity for 

Women Athletes policy. Record 5, 8-9. The policy prevented biological males from competing on 

teams designated for biological females. Record 5. The Association’s primary reasoning in 

adopting the policy was not to perpetuate this Nation’s history of holding women back. See Record 

8-9. Rather, the Association implemented the policy to “avoid the competitive disadvantage to 

women that would flow from allowing biological males to compete against them and to prevent 

the erosion of the significant gains made over the past several decades.” Record 8-9. In other 

words, the Association adopted this policy “to afford female athletes greater opportunities to 

compete on an even playing field with men” in finding both college scholarships and an equal 

amount of opportunities for recruitment. Record 4, 8-9. Petitioner did not seriously contest that the 

Association’s interest was an important state interest, and this Court should further find that the 

Association’s interest in providing equal career opportunities to both biological sexes is 

additionally a compelling state interest. See Record 9.   

As such, the Association’s Fair Opportunity policy only need be narrowly tailored to 

achieve its compelling state interest. Namely, a state actor’s policy may be underinclusive in 

combatting an evil because the state’s action need only be “narrowly tailored, not . . . perfectly 

tailored.” Williams-Yulee, 575 U.S. at 454. In Williams-Yulee, a judicial candidate was disciplined 

for violating the state bar’s ban on judicial candidates personally soliciting judicial campaign 

donations. Id. at 441. The disciplined judicial candidate argued that the state bar’s ban was 

insufficiently tailored to the state’s compelling interest of upholding public confidence of the 

judiciary because the rule allowed both for a judicial candidate’s campaign committee to solicit 

donations and still allowed for judicial candidates to send personal thank you notes to donors. Id. 

at 448. This Court found the underinclusive means of banning only a judicial candidate’s personal 
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solicitation to be narrowly tailored under strict scrutiny. Id. at 457. This Court reiterated the 

principle that there is no underinclusiveness limitation, and that “policymakers may focus on their 

most pressing concerns” and need not address all evils at once or else be constitutionally 

condemned. Id. at 449. 

Here, the Association’s Fair Opportunity policy was narrowly tailored to its compelling 

state interest in “avoid[ing] the competitive disadvantage to women that would flow from allowing 

biological males to compete against them and . . . prevent[ing] the erosion of the significant gains 

made over the past several decades.” Record 8-9. This Court in Williams-Yulee upheld the state 

bar’s rule that banned only one form of evil by restricting candidates themselves from soliciting 

judicial campaign solicitations in order to prevent the appearance of bribery. Id. at 456-57. This 

Court reaffirmed the principle that state actors “need not address all aspects of a problem in one 

fell swoop.” Id. at 449. After all, the state bar’s restriction “aim[ed] squarely at the conduct most 

likely to undermine” the state’s compelling interest in preserving the appearance of the integrity 

of the judiciary. Id. This Court likewise should also uphold the Association’s restriction on 

biological males like Petitioner from competing with biological females because it squarely 

prevents the evil most likely to prevent burgeoning biologically female students from athletic 

success and future career opportunities. The existence of other evils under strict scrutiny, as this 

Court emphasized, does not put a state actor to an “all-or-nothing choice.” Id. at 452. 

 In short, the Association’s Fair Opportunity policy is narrowly tailored because the policy 

is “focus[ed] on [the] most pressing concerns” facing biologically female student athletes, ensuring 

they do not have to compete on a skewed biological playing field. Id. at 449. Here, the 

Association’s Fair Opportunity policy prevented Petitioner only from competing on a team with 

those physiologically different from her—Petitioner could still compete on a public high school 
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team and do so presenting herself as her female social gender. See Record 5-6. The Fair 

Opportunity policy merely prevented Petitioner from dominating over her biologically female 

peers with Petitioner’s male physiology. Record 4-5. After all, the policy stopped Petitioner from 

“winning so many races by such wide margins” against her biologically female teammates and 

prevented her from “regularly defeat[ing]” and displacing her biologically female peers in state 

competitions for which there were limited college recruitment opportunities. Record 4-5. The 

Association, by separating biological males and females in athletic competitions, created a 

narrowly tailored policy “to advance [the] full development of the talent and capacities of our 

Nation’s people” no matter their biological sex. Virginia, 518 U.S. at 533.  

If this Court should decide to recognize Petitioner’s right as fundamental, this Court should 

uphold the Association’s policy because it is narrowly tailored to a compelling state interest. 

2. The Association’s Policy Withstands Rational-Basis Review 

and this Court Should Defer to the Association’s Judgment. 

The Association’s policy is justified, given that Petitioner’s asserted right is non-

fundamental, because it is rationally related to a legitimate state interest. When a non-fundamental 

right is implicated by state regulation, then this Court defers greatly to the state actor based on 

rational-basis review. See Glucksberg, 521 U.S. at 722. If the state demonstrates that the state’s 

action is rationally related to a legitimate state interest, then the state action withstands rational-

basis review and must be upheld. See id. Moreover, the burden is on Petitioner to “negative every 

conceivable basis which might support” the state’s action. Box v. Planned Parenthood of Ind. & 

Ky., Inc., 139 S. Ct. 1780, 1782 (2019) (quoting Armour v. City of Indianapolis, 566 U.S. 673, 685 

(2012)). 

The Association’s purpose in passing the policy, to “avoid the competitive disadvantage to 

women that would flow from allowing biological males to compete against them and to prevent 
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the erosion of the significant gains made over the past several decades,” is a legitimate state 

interest. Record 8-9. After all, this Court found that compensating women for economic disabilities 

they have suffered over history along with the promotion of equal employment opportunities are 

important state interests. See Virginia, 518 U.S. at 533 (citing Califano v. Webster, 430 U.S. 313, 

320 (1977)); Cal. Fed. Sav. & Loan Ass’n v. Guerra, 479 U.S. 272, 289 (1987)). Within the same 

vein, promoting up-and-coming female athletes by ensuring that they are competing with those on 

an even biological playing field promotes their future educational and economic opportunities. See 

Record 4-5.  

The Association’s policy was rationally related to this purpose because the Association 

ensured biological females—the majority of which retained their female gender—would compete 

with similarly situated biological females. Before the policy, socially female yet biologically male 

athletes like Petitioner “[won] so many races by such wide margins” against her biologically 

female teammates and Petitioner “regularly defeated” and displacing her biologically female peers 

in state competitions for which there were limited college recruitment opportunities. Record 4-5. 

The Association’s policy—at a fundamental level—was rationally related to its stated goal.  

Therefore, the Association’s policy must be upheld by this Court. After all, this Court has 

refused to return to the day where this Court “sit[s] as a super-legislature to determine the wisdom, 

need, and propriety of laws that touch economic problems, business affairs, or social conditions 

See Griswold, 381 U.S. at 481-82. 

CONCLUSION 

For the aforementioned reasons, Respondent, North Greene High School Athletic 

Assoiation, respectfully requests this Court to affirm the Fourteenth Circuit Court of Appeals 

decision. Respondent respectfully requests that this Court apply rational basis scrutiny to North 

Greene’s Fair Opportunity policy because the policy does not have an invidious discriminatory 



 39 

animus and transgender people do not form a suspect class. Alternatively, Respondent respectfully 

requests that this Court find that the Association’s policy is substantially related to its asserted 

important government objectives. 

Further, Respondent respectfully requests that this Court uphold its precedents and find 

that Petitioner’s asserted right to compete in a public high school sports competition with those of 

her social gender despite her different biological sex is non-fundamental. But even if this Court 

rules otherwise, this Court should uphold the Association’s policy because it is narrowly tailored 

to a compelling state interest.  
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