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QUESTIONS PRESENTED 

 

I. Whether the Fair Opportunity for Women Athletes policy, which promises biologically 

female athletes the opportunity for fair competition in sports, satisfies the requirements 

imposed by the Equal Protection Clause. 

II. Whether the Due Process Clause of the Fourteenth Amendment protects Petitioner’s 

claimed right to compete against cisgender women as a transgender woman in 

interscholastic athletics and whether the Fair Opportunity for Women Athletes policy 

properly accommodates that right in light of important governmental interests for 

regulation. 
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OPINIONS BELOW 

 The United States District Court for the Eastern District of North Greene found that North 

Greene High School Athletic Association’s policy banning biologically male student athletes from 

competing on female sports teams violated both the Equal Protection Clause and the Due Process 

Clause of the Fourteenth Amendment to the United States Constitution. (R. at 2-3.) Accordingly, 

the district court granted Taylor Powell’s motion for summary judgment and afforded her 

declaratory relief along with preliminary and permanent injunctions preventing enforcement of the 

high school athletic association’s policy. (R. at 2-3). In an opinion written by Judge Madison, the 

United States Court of Appeals for the Fourteenth Circuit reversed, finding that the high school 

athletic association’s policy violated neither the Equal Protection Clause nor the Due Process 

Clause of the Fourteenth Amendment. (R. at 3, 7-13.) Judge Monroe issued a dissenting opinion, 

recommending that the decision of the district court be affirmed on both issues. (R. at 13-18.) The 

entirety of the Fourteenth Circuit’s opinion is reproduced as the record in this appeal. 

STATEMENT OF JURISDICTION 

 The formal statement of jurisdiction is waived pursuant to Competition Rule IV(B)(1). 

CONSTITUTIONAL AND STATUTORY PROVISIONS 

U.S. Const. amend. XIV, § 1 reads as follows: 

 All persons born or naturalized in the United States, and subject to the jurisdiction thereof, 

are citizens of the United States and of the state wherein they reside. No state shall make or enforce 

any law which shall abridge the privileges or immunities of citizens of the United States; nor shall 

any state deprive any person of life, liberty, or property, without due process of law; nor deny to 

any person within its jurisdiction the equal protection of the laws. 
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STANDARD OF REVIEW 

 “Traditionally, decisions on ‘questions of law’ are ‘reviewable de novo,’ decisions on 

‘questions of fact’ are ‘reviewable for clear error,’ and decisions on ‘matters of discretion’ are 

‘reviewable for “abuse of discretion.”’” Highmark Inc. v. Allcare Health Mgmt. Sys., Inc., 572 

U.S. 559, 563 (2014) (quoting Pierce v. Underwood, 487 U.S. 552, 558 (1988)). “The decision to 

grant or deny permanent injunctive relief is an act of equitable discretion by the district court, 

reviewable on appeal for abuse of discretion.” eBay Inc. v. MercExchange, L.L.C., 547 U.S. 388, 

391 (2006). 

Pursuant to Federal Rule of Civil Procedure 56(c), “summary judgment is proper ‘if the 

pleadings, depositions, answers to interrogatories, and admissions on file, together with the 

affidavits, if any, show that there is no genuine issue as to any material fact and that the moving 

party is entitled to a judgment as a matter of law.’” Celotex Corp. v. Catrett, 477 U.S. 317, 322 

(1986) (quoting Fed. R. Civ. P. 56(c)). “[C]ourts are required to view the facts and draw reasonable 

inferences ‘in the light most favorable to the party opposing the [summary judgment] motion.’” 

Scott v. Harris, 550 U.S. 372, 378 (2007) (quoting United States v. Diebold, Inc., 369 U.S. 654, 

655 (1962) (per curiam)). The entry of summary judgment is reviewed de novo.  See Diebold, 369 

U.S. at 655 (“A study of the record in this light leads us to believe that inferences contrary to those 

drawn by the trial court might be permissible.”).
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STATEMENT OF THE CASE AND FACTS 

 The North Greene High School Athletic Association (“NGHSAA”) is the governing body 

for high school athletics in the North Greene area. (R. at 5.) As part of its services, NGHSAA 

organizes competitions in numerous different sports, in both male and female divisions. (R. at 5.)  

 Beginning in the 2019 academic school year, North Greene High School (“NGHS”) 

decided to allow transgender athletes to participate on the sports teams which corresponded with 

their identified gender instead of their biological sex. (R. at 4.) NGHS leadership justified the 

decision by stating that the policy was “designed to afford an increasing number of transgender 

students an opportunity to participate in athletics in a manner consistent with their gender identity.” 

(R. at 4.) The NGHS transgender policy was implemented in part through the efforts of Taylor 

Powell (“Powell”), an NGHS student athlete who was born as a biological male and identifies as 

a transgender female. (R. at 4.) Between Powell’s sophomore and junior years, she informed 

NGHS administration that she was transgender and wished to be considered a female student. (R. 

at 4.) Powell also sought eligibility to compete on the NGHS women’s swim team in the fall 2019 

semester. (R. at 4.) Armed with informational materials from the National Association for 

Transgender Athletes (“NATA”),1 Powell convinced the NGHS principal that allowing 

transgender athletes to compete in accordance with their gender identities would yield great 

benefits. (R. at 4.) 

 This policy, while laudable in its goals, was not wholly accepted by the NGHS community. 

(R. at 5.) The transgender policy indirectly affected one student in particular: Brittany Miller 

(“Miller”). (R. at 4-5.) At the time of the imposition of the NGHS transgender policy, Miller was 

a rising high school junior who was set to compete as the top swimmer on the NGHS women’s 

 
1 The NATA is an organization committed to providing transgender student athletes with equal opportunities to 

compete in high school sports competitions in accordance with their gender identity. 
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swim team. (R. at 3.) From a young age, Miller demonstrated exceptional promise as a swimmer. 

(R. at 3.) As she grew older, her swim coach advised her that with the necessary work and training, 

she could compete at the national—and potentially Olympic—level. (R. at 3.) This would require 

her to continue competing on the NGHS women’s swim team. (R. at 3.) As fate would have it, 

Miller’s work and training proved effective, as she placed first at the 4A High School State 

Championships in both the 100-yard butterfly and the 200-yard medley.2 (R. at 3.) 

 Unfortunately for Miller, Powell’s qualification for the NGHS women’s swim team created 

a situation in which Miller was no longer a dominant force on the team. (R. at 4.) Powell quickly 

began to excel in the backstroke and butterfly events and regularly defeated Miller by several 

seconds. (R. at 4.) The season commenced with Powell qualifying for the state championship, and 

Miller failing to qualify as a result. (R. at 5.) 

 In February 2020, following the conclusion of the women’s swim season,3 Miller, her 

parents, other swimmers at NGHS, and coaches and parents from other area high schools 

complained to NGHSAA about the NGHS transgender policy. (R. at 5.) At the time, NGHSAA 

did not have any regulation governing whether a transgender student could participate on the sports 

team associated with the student’s gender identity rather than the student’s biological sex. (R. at 

5.)  

 In March 2020, the NGHSAA Board, by an 8-2 vote, adopted the Fair Opportunity for 

Women Athletes policy (“FOWA”). (R. at 5.) Foundation for the new policy resided on the premise 

that “inherent, physiological differences between males and females result in different athletic 

capabilities.” (R. at 5.) Additionally, drafters of the policy recognized that to “allow biological 

males to compete against women would put women at an unfair competitive disadvantage.” (R. at 

 
2 Miller followed these titles with another State title in her sophomore year. 
3 The NGHSAA women’s swim season occurs from November through February. 
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5.) The policy further aimed to protect the significant and meaningful gains made by biologically 

female athletes over the preceding several decades and to assure biologically female athletes 

greater opportunities to compete on an even playing field with male athletes. (R. at 5.) The policy 

stated the following: 

(1) “Interscholastic and intramural club athletic teams or sports that are sponsored 

by a public primary or secondary school or institution whose students or teams 

compete in the North Greene High School Athletic Association shall be ‘expressly 

designated as one (1) of the following based on biological sex: (a) Males, men, or 

boys; (b) Females, women, or girls; or (c) Coed or mixed.’” 

 

(2) “Athletic teams or sports designated for females, women, or girls shall not be 

open to students who are biologically male.”  

 

Understandably, the policy did not include limitations for transgender or cisgender student 

athletes who desired to participate on male athletic teams. (R. at 5.) Pursuant to the 

NGHSAA policy, NGHS decided to prohibit Powell from participating on the women’s 

swim team for the 2020-21 year. (R. at 6.) 

On March 15, 2020, Powell filed a complaint against the NGHSAA in the United 

States District Court for the Eastern District of North Greene, challenging the FOWA 

policy and seeking declaratory and injunctive relief. (R. at 6.) Specifically, Powell alleged 

that the policy violated both the Equal Protection Clause and the Due Process Clause of 

the Fourteenth Amendment to the United States Constitution. (R. at 6.) 

The District Court preliminarily enjoined the NGHSAA from enforcing the policy, 

granted Powell’s motion for summary judgment, and denied NGHSAA’s motion for 

summary judgment. (R. at 6.) On June 1, 2020, the District Court entered a permanent 

injunction against the policy’s enforcement. (R. at 6.) The NGHSAA subsequently 

appealed the District Court’s decision to the United States Court of Appeals for the 

Fourteenth Circuit. (R. at 6.)  
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On August 31, 2020, the Fourteenth Circuit reversed the District Court’s ruling, 

reasoning that summary judgment was proper for the NGHSAA because the FOWA policy 

violated neither the Equal Protection Clause nor the Due Process Clause of the Fourteenth 

Amendment. (R. at 6, 7-13.) 

The United States Supreme Court granted a Petition for Writ of Certiorari to the 

Fourteenth Circuit in this matter. (R. at 19.) The NGHSAA respectfully requests that this 

Honorable Court find that the FOWA policy satisfies both the Equal Protection and Due 

Process Clauses of the Fourteenth Amendment and as such, affirm the Fourteenth Circuit’s 

decision granting summary judgment to the NGHSAA. 

SUMMARY OF ARGUMENT 

The FOWA violates neither the Equal Protection Clause or the Due Process Clause, 

because the North Green High School athletic association enacted the policy for the purposes of 

promoting equal opportunity among the sexes in athletics and maintaining a fair playing field. The 

North Green High School Athletic Association (NGHSAA) based their decision upon the different 

athletic capabilities of the sexes and without any animus towards transgender or non-binary 

persons, so the policy is a constitutional regulation of athletic involvement in the high schools of 

North Greene.  

FOWA, which promises biologically female athletes the opportunity for fair competition 

in sports, satisfies the requirements imposed by the Equal Protection Clause. There are 

constitutionally recognized differences between males and females, meaning that a policy relying 

on sex classifications may realistically reflect the fact that the sexes are not similarly situated in 

certain circumstances. The policy here, FOWA, recognizes the inherent physiological differences 
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between males and females and imposes restrictions on whether males may compete with females 

in order to create greater and more equal opportunities for female athletes in interscholastic sports.  

FOWA satisfies the requirements imposed by the Equal Protection Clause under rational-

basis review because a rational relationship exists between the policy and the legitimate 

governmental purpose of furthering equal opportunity between males and females. The Supreme 

Court has not recognized transgender individuals as a suspect class and precedent from the Circuit 

courts has not consistently held that transgender individuals constitute a suspect class, transgender 

individuals do not constitute a suspect class, so rational basis review is appropriate. The FOWA 

policy is rationally related to this interest because it bars biological males from competing against 

biological females, which would take away athletic opportunities for biological females and create 

an unfair playing field. 

Even if this Court determines that intermediate scrutiny applies to FOWA, the policy 

remains satisfactory of the requirements imposed by the Equal Protection Clause because it is 

substantially related to the achievement of promoting the equality of opportunity between the 

sexes--an important governmental objective. The FOWA policy serves an important governmental 

interest because the policy promotes equality of athletic opportunity between the sexes and 

provides more interscholastic athletic opportunities for females, who have historically been 

deprived of such opportunities. The FOWA policy is substantially related to the NGHSAA's 

important interest because the policy does not rely on gender stereotypes or animus against 

transgender persons, but only recognizes that biological sex confers different average athletic 

capabilities upon each sex. 

The Fourteenth Circuit properly accounted for the inherent physiological differences 

between biological males and biological females in this case, accounting for data provided by 
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NGHSAA which tended to show the material differences between the best biologically male and 

biologically female swim times in various events. This data clearly shows significant time gaps 

between male and female swim times, and indicates that biologically female swimmers would be 

placed at a disadvantage if forced to compete against biological males.  

If this Court were to invalidate the FOWA policy, the decades-long fight for female athletic 

progress and excellence would be compromised. Instead of leveling the playing field for 

biologically female athletes, invalidating the policy would presumably tilt the playing field 

materially in favor of a likely stronger and faster biological male identifying as a female. 

Adherence to the cogent reasoning of the Fourteenth Circuit in finding that the FOWA policy 

satisfies the Equal Protection Clause will safely protect the interests of biologically female athletes 

in North Greene by ensuring that they are not forced to compete against athletes with unfair 

advantages. As such, this Court should affirm the reasoning of the Fourteenth Circuit and 

accordingly find that the FOWA policy satisfies the requirements of the Equal Protection Clause 

of the Fourteenth Amendment to the United States Constitution 

The FOWA policy enacted by NGHSAA does not violate Taylor Powell's non-fundamental 

right to compete on the male swim team under the Due Process Clause of the Fourteenth 

Amendment, since NGHSAA has a legitimate interest to both safeguard equal athletic opportunity 

for cisgender women and promote competitive fairness that is achieved by a rationally related 

policy.  

Powell's liberty interest is not appropriately framed as a fundamental right to privacy 

because, instead of seeking privacy from government intrusion upon an intimate personal choice, 

Powell seeks the right to engage in public conduct that directly involves a broad athletic 

community. The Supreme Court expanded the right to privacy in Obergefell v. Hodges, but the 
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right to homosexual union does not involve public conduct, and interscholastic athletics does. In 

Lawrence v. Texas, the Supreme Court specifically noted the absence of any public conduct as a 

reason that the right to sexual intimacy should be recognized, and the absence of public conduct 

therefore should be considered an important component of any right claimed under the right to 

privacy, since previous Supreme Court holdings expanding the right to privacy have never 

extended that right to acts that largely involve public conduct.  

The methodology of the Supreme Court in Washington v. Glucksberg should be applied to 

determine whether Powell's right to compete in athletics against cisgender women as a transgender 

woman is fundamental. This Court should apply the Glucksberg methodology because if the 

process of determining fundamental rights does not have a strict methodology, then the judicial 

role can easily be used as a legislative role.  

The Glucksberg methodology requires a careful description of the asserted fundamental 

liberty interest. Here, Powell's claimed right is carefully described as a right to compete in athletics 

against cisgender women as a transgender woman. 

Second, the Glucksberg methodology requires that a claimed right be deeply rooted in this 

Nation's history and tradition, and implicit in the concept of ordered liberty.  The right of a 

transgender woman, who is a biological male, to compete against cisgender women in athletics is 

neither deeply rooted in this Nation’s history and tradition nor implicit in the concept of ordered 

liberty. In fact, the right to compete in interscholastic athletics whatsoever has consistently been 

denied the status of a fundamental right within the Third, Fifth, Sixth, Ninth, Tenth, and Eleventh 

Circuits of the United States Courts of Appeal. This denial of interscholastic athletics as a 

fundamental right follows from Supreme Court precedent consistently holding that there is no 

constitutional right to an education.  
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Although education is not a fundamental right, this Court has still recognized the value of 

education for maintaining our basic democratic institutions, and the state is not permitted to 

arbitrarily deny public access to education without a legitimate interest and rationally related 

means. Therefore, if this Court finds that Powell's right to education is the liberty interest at stake 

in this case, then this Court should conclude based upon this precedent that the proper standard for 

reviewing the NGSHAA policy which denies biological males access to female interscholastic 

athletics is rational basis review.  

Finally, the Glucksberg methodology impliedly prefers negative liberties over positive 

liberties, based upon the rationale that substantive due process as applied through the Fourteenth 

Amendment was intended to offer protection from government interference in certain liberty 

interest, and not to confer autonomous power to individuals in a wide range of personal choices. 

Here, although Powell is protected from arbitrary government interference prohibiting her 

participation in interscholastic athletics, she is not therefore fundamentally entitled to compete in 

athletics against cisgender women as a transgender woman. Because Powell has claimed the right 

to compete against cisgender women as a transgender woman, Powell has claimed a disfavored 

positive right under the Due Process Clause that this Court should be reluctant to consider 

fundamental 

Applying the Glucksberg methodology to this case, Powell has claimed an unenumerated 

positive right to compete in athletics against cisgender women as a transgender woman. This Court 

should find that this claimed right is non-fundamental. 

Even if this Court were to apply the Obergefell "reasoned judgment" standard, this Court 

should still find that Powell has claimed a non-fundamental right. The reasoned judgment standard 

did not eliminate the need to examine a claimed right in light of the history and tradition of the 
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American conscience. Instead, the reasoned judgment standard established that due process and 

equal protection principles are interlocking. This requires, in addition to considering the history 

and tradition of American rights, consideration of any history of animus that may motivate the 

state’s restriction on freedom, so that the court can properly weigh whether the state's interest in 

limiting some liberty is a justifiable use of state power or an unwarranted or arbitrary use of that 

power.  

There is undoubtedly an aura of misunderstanding and prejudice still surrounding 

transgender and non-binary persons in American society. Transgender and non-binary persons 

have only just begun to gain familiarity and recognition with American society, but they still face 

stigma, abuse, and harassment in various domains. Progress for these people is occurring, but this 

Court should not allow the progress that has been made for transgender persons to transform into 

a degradation of another vulnerable class's hard-fought rights within athletics.  

The NGSHAA’s FOWA policy is not based on any misunderstanding or prejudice against 

transgender persons, because it employs a scientifically verifiable assessment of male and female 

physiology to conclude that allowing persons with male physiology to compete in athletics against 

persons with female physiology will result in a displacement of female athletes and will cause an 

unfair playing field for female athletes. As evidenced by differences in performance, a high school 

swim team is one of those circumstances where the sexes are not similarly situated. 

The maintenance of a fair playing field is a legitimate interest because a fair playing field 

is essential for high school sports to function properly and promote genuine involvement. 

Furthermore, because sex is a reasonable proxy for the physiological traits that give athletes an 

unfair competitive advantage over athletes who do not possess those traits, the use of sex by the 
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FOWA policy is rationally related to the legitimate interests of maintaining a fair playing field and 

providing equal athletic opportunities.  

Thus, this Court should affirm the decision that the risk posed to female athletics is not 

worth allowing all transgender women to compete on the team with which they identify. The 

NGHSAA’s interests of maintaining a fair playing field are legitimate. Further, the process of 

using biological sex as a proxy for inherent physiological advantages, although not always accurate 

in cases of transgender woman having undergone hormone replacement therapy or any biological 

male who is not a top competitor, is more often than not accurate to describe athletic advantage. 

Therefore, the policy effectively safeguards the interests of cisgender female athletes with 

rationally related means, and this Court should find that Powell’s unenumerated liberty interest to 

compete in athletics as a transgender woman against cisgender women was not violated.  
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ARGUMENT 

I. THE FAIR OPPORTUNITY FOR WOMEN ATHLETES POLICY, WHICH PROMISES 

BIOLOGICALLY FEMALE ATHLETES THE OPPORTUNITY FOR FAIR 

COMPETITION, SATISFIES THE REQUIREMENTS IMPOSED BY THE EQUAL 

PROTECTION CLAUSE. 

 

The Equal Protection Clause of the Fourteenth Amendment to the United States 

Constitution guarantees its citizens “the equal protection of the laws.” U.S. Const. amend. XIV, § 

1. Specifically, the Clause provides that a State may not “deny to any person within its jurisdiction 

the equal protection of the laws.” Id. In essence, the Clause requires that “all persons similarly 

circumstanced shall be treated alike.” Plyler v. Doe, 457 U.S. 202, 216 (1982) (quoting F.S. 

Royster Guano Co. v. Virginia, 253 U.S. 412, 415 (1920)). However, “[t]he Constitution does not 

require things which are different in fact or opinion to be treated in law as if they were the same.” 

Id. (quoting Tigner v. Texas, 310 U.S. 141, 147 (1940)). “[W]hile detrimental gender 

classifications by government often violate the Constitution, they do not always do so, for the 

reason that there are differences between males and females that the Constitution necessarily 

recognizes.” Michael M. v. Superior Court of Sonoma Cty., 450 U.S. 464, 478 (1981) (Stewart, J., 

concurring). Accordingly, “this Court has consistently upheld statutes where the gender 

classification is not invidious, but rather realistically reflects the fact that the sexes are not similarly 

situated in certain circumstances.” Id. at 469; see Parham v. Hughes, 441 U.S. 347 (1979); 

Califano v. Webster, 430 U.S. 313 (1977); Schlesinger v. Ballard, 419 U.S. 498 (1975); Kahn v. 

Shevin, 416 U.S. 351 (1974). 

“Physical differences between men and women . . . are enduring: ‘[T]he two sexes are not 

fungible; a community made up exclusively of one [sex] is different from a community composed 

of both.’” United States v. Virginia, 518 U.S. 515, 533 (1996) (quoting Ballard v. United States, 

329 U.S. 187, 193 (1946)). “’Inherent differences’ between men and women . . . remain cause for 
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celebration, but not for denigration of the members of either sex or for artificial constraints on an 

individual’s opportunity.” Id. “Sex classifications may be used to compensate women . . . to 

advance full development of the talent and capacities of our Nation’s people.” Id. “As the Court 

has stated, a legislature may ‘provide for the special problems of women.’” Michael M., 450 U.S. 

at 469. In recognition of the inherent physical and biological differences between males and 

females, the FOWA policy seeks to create greater and more equal opportunities for female athletes 

in the context of interscholastic sports. 

A. The Fair Opportunity for Women Athletes policy satisfies the requirements imposed 

by the Equal Protection Clause under rational-basis review because a rational 

relationship exists between the policy and the legitimate governmental purpose of 

furthering equal opportunity between males and females. 

 

The district court in this matter applied heightened scrutiny to its analysis of the FOWA 

policy, determining that “transgender individuals constitute at least a quasi-suspect class.” 

According to the district court, the policy could not satisfy a heightened scrutiny analysis. 

However, it was improper for the district court to apply a heightened scrutiny analysis to its 

consideration of the policy in the first place. This is because transgender status does not qualify as 

a suspect classification under the Equal Protection Clause. See Johnston v. Univ. of Pittsburgh 

Com. System of Higher Educ., 97 F. Supp. 3d 657, 668 (W.D. Penn. 2015) (“neither the United 

States Supreme Court nor the Third Circuit Court of Appeals has recognized transgender as a 

suspect classification under the Equal Protection Clause.”). 

Instead, the proper level of scrutiny to apply to allegations of discrimination against 

transgender persons is rational basis review. This is what numerous courts around the country have 

held. See, e.g., Etsitty v. Utah Transit Auth., 502 F.3d 1215, 1228 (10th Cir. 2007); Braninburg v. 

Coalinga State Hosp., No. 1:08-cv-01457-MHM, 2012 WL 3911910, at *8 (E.D. Cal. Sept. 7, 

2012) (“it is not apparent that transgender individuals constitute a ‘suspect’ class”); Jamison v. 
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Davue, No. S-11-cv-2056 WBS, 2012 WL 996383, at *3 (E.D. Cal. Mar. 23, 2012) (“transgender 

individuals do not constitute a ‘suspect’ class, so allegations that defendants discriminated against 

him based on his transgender status are subject to a mere rational basis review”); Kaeo-Tomaselli 

v. Butts, No. 11-cv-00670 LEK, 2013 WL 399184, at *5 (D. Haw. Jan. 31, 2013) (finding that 

plaintiff’s status as a transgender female failed to constitute her as a member of a protected class 

because there were no “cases in which transgendered individuals constitute a ‘suspect’ class”); 

Lopez v. City of New York, No. 05-cv-1032-NRB, 2009 WL 229956, *13 (S.D.N.Y. Jan 30, 2009) 

(finding that rational basis review was the proper level of scrutiny to apply to claims that plaintiff 

was discriminated against because of her status as transgender because transgender individuals are 

not a protected class for the purpose of a Fourteenth Amendment analysis). 

This Court has held before that “[o]n rational-basis review, a classification . . . comes to us 

bearing a strong presumption of validity, and those attacking the rationality of the legislative 

classification have the burden ‘to negate every conceivable basis which might support it.’” F.C.C. 

v. Beach Commc’ns, Inc., 508 U.S. 307, 314-15 (1993) (citing Lyng v. Auto. Workers, 485 U.S. 

360, 370 (1988)); Lehnhausen v. Lake Shore Auto Parts Co., 410 U.S. 356, 364 (1973) (internal 

quotation marks omitted); Hodel v. Indiana, 452 U.S. 314, 331-32 (1981)). “Moreover, because 

we never require a legislature to articulate its reasons for enacting a statute, it is entirely irrelevant 

for constitutional purposes whether the conceived reason for the challenged distinction actually 

motivated the legislature.” Id. at 315 (citing United States R.R. Ret. Bd. v. Fritz, 449 U.S. 166, 179 

(1980); Flemming v. Nestor, 363 U.S. 603, 61 (1960)). “Thus, the absence of ‘legislative facts’ 

explaining the distinction ‘[o]n the record’ has no significance in rational-basis analysis.” Id. 

(citing Beach Commc’ns, Inc. v. F.C.C., 959 F.2d 975, 987 (D.C. Cir. 1992); Nordlinger v. Hahn, 

505 U.S. 1, 15 (1992)). “In other words, a legislative choice is not subject to courtroom fact-finding 
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and may be based on rational speculation unsupported by evidence or empirical data.” Id. (citing 

Vance v. Bradley, 440 U.S. 93, 111 (1979); Minnesota v. Clover Leaf Creamery Co., 449 U.S. 456, 

464 (1981)). “Only by faithful adherence to this guiding principle of judicial review of legislation 

is it possible to preserve to the legislative branch its rightful independence and its ability to 

function.” Id. (quoting Lehnhausen, 410 U.S. at 365; Carmichael v. S. Coal & Coke Co., 301 U.S. 

495, 510 (1937)). “These restraints on judicial review have added force ‘where the legislature must 

necessarily engage in a process of line-drawing.’” Id. (quoting Fritz, 449 U.S. at 179). “Defining 

the class of person subject to a regulatory requirement . . . ‘inevitably requires that some persons 

who have an almost equally strong claim to favored treatment be placed on different sides of the 

line, and the fact [that] the line might have been drawn differently at some points is a matter for 

legislative, rather than judicial, consideration.’” Id. at 315-16 (citing U.S. R.R. Ret. Bd. v. Fritz, 

449 U.S. 166, 179 (1980)). 

A classification or distinction “must be upheld against equal protection challenge if there 

is any reasonably conceivable state of facts that could provide a rational basis for the 

classification.” Heller v. Doe by Doe, 509 U.S. 312, 320 (1993) (citing Beach Commc’ns, Inc., 508 

at 313).  In light of this Court’s holdings in Beach Commc’ns and Heller, the FOWA policy 

satisfies the protections guaranteed by the Equal Protection Clause of the Fourteenth Amendment. 

The NGHSAA reasonably justified its adoption of the policy by stating generally the fact that the 

“inherent, physiological difference between males and females result(s) in different athletic 

capabilities.” (R. at 5.) The NGHSAA desired to avoid putting biologically female athletes at a 

competitive disadvantage and risk losing the “significant and meaningful gains made by 

biologically female athletes over the preceding several decades.” (R. at 5.) In effect, the NGHSAA 

wanted to afford its biologically female athletes a greater opportunity to compete on an even 
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playing field with biologically male athletes. This Court has long held that the Equal Protection 

Clause is not an avenue for courts to consider the rational propriety of government enactments or 

policy. Rather, within the realm of social or economic policy, a statutory distinction that does not 

infringe fundamental constitutional rights must survive an equal protection challenge “if any state 

of facts reasonably may be conceived to justify it.” See Sullivan v. Stroop, 496 U.S. 478, 485 

(1990); see also Heller, 509 U.S. at 319-20 (“a classification neither involving fundamental rights 

proceeding along suspect lines is accorded a strong presumption of validity. Such a classification 

cannot run afoul of the Equal Protection Clause if there is a rational relationship between the 

disparity of treatment and some legitimate government purpose.”) (internal citations omitted). 

Because the FOWA policy is clearly related to the purpose of furthering opportunity for women 

to enjoy and succeed in athletic competition, it easily satisfies a rational basis review under the 

Equal Protection Clause. 

B. Even if this Court determines that intermediate scrutiny applies to the Fair Opportunity 

for Women Athletes policy, the policy remains satisfactory of the requirements 

imposed by the Equal Protection Clause because it is substantially related to the 

achievement of promoting the equality of opportunity between the sexes—an important 

governmental objective.  

 

Even if this Court finds that the FOWA policy qualifies for intermediate scrutiny review 

as a quasi-suspect gender-based distinction, the policy still satisfies such a review. To satisfy this 

form of intermediate scrutiny, the NGHSAA must show that the policy “serves important 

governmental objectives and that the discriminatory means employed are substantially related to 

the achievement of those objectives.” Virginia, 518 U.S. at 524 (citation and quotation marks 

omitted). “There is no question” that “promoting equality of athletic opportunity between the 

sexes” is an “important governmental interest.” Clark, by and through Clark v. Arizona 

Interscholastic Ass’n, 695 F.2d 1126, 1131 (9th Cir. 1982); see also Virginia, 518 U.S. at 533 
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(“Sex classifications may be used to” promote “equal employment opportunity,” and “to advance 

full development of the talent and capacities of our Nation’s people.”); see also Petrie v. Illinois 

High Sch. Athletic Ass’n, 394 N.E. 2d 855, 862 (Ill. Ct. App. 1979) (finding that sex was “the only 

feasible classification to promote the legitimate and substantial state interest of providing for 

interscholastic athletic opportunities for girls”). As previously stated, the NGHSAA justified its 

adoption of the policy by stating that it was designed to further sex equality regarding athletic 

teams. Specifically, the policy seeks to ensure greater opportunities for biologically female athletes 

to showcase their athletic abilities and as a result, provide them with more opportunities to reap 

the many benefits that accompany athletic success, such as scholarships, accolades, and other 

forms of compensation. 

Powell claims that the FOWA policy is not substantially related to the NGHSAA’s stated 

justification. Namely, Powell argues that the NGHSAA’s true reason for adopting the policy 

revolves around its adherence to gender stereotypes and its desire to discriminate against 

transgender people, rather than to protect biologically female athletes. This could not be further 

from the truth. In fact, the courts of this nation have held that biological sex is a constitutionally 

acceptable justification sufficiently satisfying intermediate scrutiny’s “substantially related” 

requirement. In Clark, the Ninth Circuit reviewed an Arizona Interscholastic Association 

(“Association”) policy which precluded boys from playing on girl’s interscholastic volleyball 

teams. 695 F.2d at 1127. The plaintiffs in Clark—male high school volleyball players in Arizona—

alleged that the Association policy violated the Equal Protection Clause. Id. The United States 

District Court for the District of Arizona disagreed with the Plaintiffs, finding that “the policy was 

a permissible means of attempting to insure equality of opportunity for girls in Arizona 
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interscholastic sports and of redressing past discrimination.” Id. The Plaintiffs subsequently 

appealed the district court’s decision. Id. 

On appeal, the United States Court of Appeals for the Ninth Circuit reviewed the district 

court’s holding in light of the Equal Protection Clause of the Fourteenth Amendment to the United 

States Constitution. Id. at 1128. After finding that that the Association policy met the state action 

requirement of the Fourteenth Amendment, the court considered which level of scrutiny to apply. 

Id. at 1128-29. In deciding to apply an intermediate level of scrutiny to the policy, the court stated 

that “[a] gender based discrimination is subject to a level of scrutiny somewhere between the level 

of ‘traditional’ equal protection analysis (minimal scrutiny), and the highest level of scrutiny (strict 

scrutiny).” Id. at 1129 (citing Frontiero v. Richardson, 411 U.S. 677, 683 (1973); Graham v. 

Richardson, 403 U.S. 365, 375-75 (1971); Craig v. Boren, 429 U.S. 190, 197 (1976)). In order to 

withstand this level of scrutiny, the Association policy would have to “serve important 

governmental objectives and . . . be substantially related to achievement of those objectives.” Id.  

The governmental interest proffered by the Association was the redressing of past discrimination 

against women in athletics and the promotion of equality of athletic opportunity between the sexes. 

Id. at 1131. The court found that there was “no question that this [was] a legitimate and important 

governmental interest.” Id. In weighing whether the Association policy was substantially related 

to this interest, the court noted that “due to average physiological differences, males would 

displace females to a substantial extent if they were allowed to compete for positions on the 

volleyball team. Thus, athletic opportunities for women would be diminished.” Id. Therefore, the 

court found that “there [was] clearly a substantial relationship between the exclusion of males from 

the team and the goal of redressing past discrimination and providing equal opportunities for 

women.” Id. The court conceded that alternatives to this goal existed. Id. However, because 
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“absolute necessity is not the standard, and absolute equality of opportunity in every sport is not 

the mandate, even the existence of wiser alternatives than the one chosen does not serve to 

invalidate the policy . . . since it [was] substantially related to the goal.” Id. at 1132. The court 

reasoned that “[w]hile equality in specific sports is a worthwhile ideal, it should not be purchased 

at the expense of ultimate equality of opportunity to participate in sports.” Id. Accordingly, the 

court affirmed the district court’s finding that the Association policy satisfied the requirements of 

the Fourteenth Amendment. Id.  

In the present matter, Powell asserts what amounts to the exact argument which the Ninth 

Circuit considered and rejected in Clark—that is, the “substantially related” prong of the 

intermediate scrutiny analysis requires that athletic team participation “be limited on the basis of 

specific physical characteristics other than sex.” Clark, 695 F.2d at 1131. As previously stated, the 

Ninth Circuit pointed out that while “sexual classification could be avoided by classifying directly 

on the basis of physical differences such as height or weight,” “the existence of these alternatives 

shows only that the exclusion of boys is not necessary to achieve the desired goal.” Id. at 1130-

31. Pursuant to an intermediate scrutiny analysis, “absolute necessity is not required before a 

gender based classification can be sustained” so that “even the existence of wiser alternatives than 

the one chosen does not serve to invalidate the policy here since it is substantially related to the 

goal.” Id. at 1131-32. Through an intermediate scrutiny analysis, the Equal Protection Clause 

allows policies and enactments to weigh “trade-offs between equality and practicality.” Id. at 1131 

(holding that with respect to “average physiological differences,” “there is no question that the 

Supreme Court allows for these average real differences between the sexes to be recognized or 

that they allow gender to be used as a proxy in this sense if it is an accurate proxy”—even if 

biological sex is not a perfect proxy in every case).  
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The FOWA policy is easily distinguishable from other policies affecting transgender 

females’ ability to participate in school sports which have been found violative of the equal 

protection clause. For instance, in Hecox v. Little, the United States District Court for the District 

of Idaho considered the propriety of an Idaho policy which effectively prohibited transgender 

females from competing on both male and female sports teams. Hecox, No. 1:20-cv-00184-DCN, 

2020 WL 4760138 at *29 (D. Idaho Aug. 17, 2020) (“the Act’s categorical exclusion of 

transgender women and girls entirely eliminates their opportunity to participate in school sports”). 

Conversely, in the present matter, the FOWA policy merely and safely provides that “Athletic 

teams or sports designated for females, women, or girls shall not be open to students who are 

biologically male.” (R. at 5.) A plain reading of the policy reveals no prohibition against 

transgender females, or biological males, from competing on male sports teams. Thus, unlike the 

enactment in Hecox, the policy in this case does not categorically prohibit transgender females 

from competing in sports. The FOWA policy serves its purpose of ensuring biologically female 

athletes a greater opportunity to compete on an even playing field with biologically male athletes, 

but it does not overstep its bounds by treating transgender females unfairly. 

Powell additionally argues that the underlying premise of the FOWA policy—that 

biological males “are physically superior” to biological females—is a “paternalistic” sexual 

stereotype. The prohibition of biologically male athletes from competing on teams created for 

biologically female athletes does not reside on “archaic or overbroad generalizations,” “sexual 

stereotypes,” “invidious discrimination against women,” “or stigmatization of women.” See Clark, 

695 F.2d at 1131 (citations omitted). Instead, excluding biological males from competing on 

female athletic teams “simply recogniz[es] the physiological fact that males would have an undue 

advantage competing against women.” Id; see also Bauer v. Lynch, 812 F.3d 340, 350 (4th Cir. 
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2016) (“Men and women simply are not physiologically the same for the purposes of physical 

fitness programs.”). Contrary to Judge Monroe’s dissenting statement that “the laudable goal of 

protecting opportunities for female athletes . . . is not ‘exceedingly persuasive,’” the furtherance 

of sex equality and the provision of greater, more equal opportunities for female athletes quite 

easily satisfies the exceedingly persuasive prong. See North Greene High School Athletic 

Association v. Powell, No. 20-1017 at *15 (14th Cir. 2020) (Monroe, J., dissenting); see also Clark, 

695 F.2d at 1131.  

“The Constitution does not require things which are different in fact . . . to be treated in 

law as though they were the same.” Rinaldi v. Yeager, 384 U.S. 305, 309 (1966) (citing Tigner, 

310 U.S. at 147). As such, where a gender distinction is “not invidious, but rather realistically 

reflects the fact that the sexes are not similarly situated in certain circumstances,” the distinction 

satisfies the Equal Protection Clause. Michael M., 450 U.S. at 469. It is indisputable that there is 

an important governmental interest in protecting women’s rights to participate in athletic 

competition. Petrie, 394 N.E. 2d at 863. A transgender female athlete is inherently different than 

a biologically female athlete. This difference can be seen in examples across professional sports 

leagues separated by gender such as the NBA versus the WNBA and the PGA versus the LPGA, 

along with sex-specific rules and equipment. See Petrie, 394 N.E. 2d at 863 (providing, for 

example, that there are separate track and field competitions for males and females, and that female 

discus throwers compete with a smaller, lighter discus than male throwers); Gomes v. Rhode Island 

Interscholastic League, 469 F. Supp. 659, 661 (D.R.I. 1979) (providing that volleyball nets are 

lower in female competitions than in male competitions). These sex-specific differences are not 

arbitrary distinctions created to enhance some ill-founded concept of the superiority of males. 
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Petrie, 394 N.E. 2d at 861. Instead, these differences are attached to the fact that males and females 

are biologically distinct. Id.  

In the dissenting opinion, Judge Monroe correctly asserted that “‘[t]he justification [offered 

by the government] must be genuine,’ and it may not ‘rely on overbroad generalizations about the 

different talents, capacities, or preferences of males and females.” Powell, No. 20-1017 at *15 

(Monroe, J., dissenting); see also Virginia, 518 U.S. at 533. However, Judge Monroe incorrectly 

applied this notion in opining that the FOWA policy was motivated by overbroad generalizations 

about transgender and female athletes’ abilities. While Judge Monroe honorably seeks to ensure 

the protection of transgender athletes’ interests, Judge Monroe is simply incorrect in the belief that 

“overbroad generalizations,” rather than actual, indisputable, natural physical differences between 

biological males and biological females, motivated the imposition of the policy. See Petrie, 394 

N.E. 2d at 861. Judge Monroe’s dissent also relies on the premise that, with such a relatively small 

percentage of transgender individuals in the populace, there is no evidence that female athletics 

will be overrun with transgender athletes. Powell, No. 20-1017 at *14 (Monroe, J., dissenting). 

This point is flawed because the FOWA policy was not specifically enacted in anticipation of a 

wave of transgender athletes who would seek to compete in female athletic competitions. Instead, 

the policy was enacted to further sex equality and provide greater, equal opportunity for 

biologically female athletes by prohibiting any biologically male athlete from competing against 

them. Additionally, Judge Monroe’s argument in this regard, amounting to nothing more than “it 

has not happened yet, so it is not a problem” is quite unpersuasive and leads down a dangerous 

path of logic. See Tuan Anh Nguyen v. I.N.S., 533 U.S. 53, 70 (2001) (“None of our gender-based 

classification equal protection cases have required that the statute under consideration must be 

capable of achieving its ultimate objective in every instance.”) 
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In this matter, the Fourteenth Circuit properly accounted for the inherent physiological 

differences between biological males and biological females. The Fourteenth Circuit accounted 

for data provided by NGHSAA which tended to show the material differences between the best 

biologically male and biologically female swim times in various events. The data clearly shows 

significant time gaps between male and female swim times, and certainly indicates that 

biologically female swimmers would be placed at a major disadvantage if forced to compete 

against biological males.4 The courts of this nation have held that considerable athletic and 

physiological differences of this nature are sufficient to justify the differential treatment of 

biological male and biological female athletes. See Ritacco v. Norwin Sch. Dist., 361 F. Supp. 930, 

932 (W.D. Pa. 1973) (“sound reason dictates that ‘separate but equal’ in the realm of sports 

competition, unlike racial discrimination, is justifiable and should be allowed to stand.”).  Thus, 

rather than relying on “archaic or overbroad generalizations,” “sexual stereotypes,” “invidious 

discrimination against women,” “or stigmatization of women,” the FOWA grounds its justification 

on actual and indisputable evidence in seeking to provide greater and more equal opportunities for 

biologically female interscholastic athletes. See Clark, 695 F.2d at 1131 (internal citations 

omitted). 

If this Court were to invalidate the FOWA policy, the decades-long fight for female athletic 

progress and excellence would be compromised. Instead of leveling the playing field for female 

athletes, invalidating the policy would presumably tilt the playing field materially in favor of a 

likely stronger and faster biological male identifying as a female. See Petrie, 394 N.E. 2d at 862; 

O’Connor v. Bd. of Educ. of Sch. Dist. 23, 449 U.S. 1301, 1307 (1980) (stating that if sports were 

 
4 The average best 200-yard individual medley times for United States high school males is 1:44.30, whereas the 

average best 200-yard individual medley times for United States high school females is 1:54.25. Likewise, the 

average best 100-yard butterfly times for United States high school males is :46.61, while the average best 100-yard 

butterfly times for United States high school females is :50.71. (R. at 20.) 



R. 38 

 23 

not segregated by gender, male athletes would competitively dominate, effectively denying female 

athletes the equal opportunity to compete in sports); see also Bostock v. Clayton Cty., Georgia, 

140 S. Ct. 1731, 1779 (2020) (Alito, J., dissenting) (“the right of a transgender individual to 

participate on a sports team or in an athletic competition previously reserved for members of one 

biological sex . . . threatens to undermine one of . . . law’s major achievements, giving young 

women an equal opportunity to participate in sports.”). Biologically female student athletes such 

as Brittney Miller, who have exerted years and years of hard work and unwavering effort in the 

furtherance of their athletic aspirations, would be put at a significant disadvantage if forced to 

compete against biologically male student athletes. It is not an exaggeration to say that the 

admirable efforts and spectacular achievements of biologically female student athletes would be 

effectively thrown out the window. Adherence to the cogent reasoning of the Fourteenth Circuit 

in finding that the FOWA policy satisfies the Equal Protection Clause will safely protect the 

interests of biologically female athletes around the county by ensuring that they are not forced to 

fight a losing battle every time they compete. To find otherwise would, in essence, take away from 

the considerable and impressive steps American society has taken as a whole to provide greater 

and more equal opportunities to women and, in particular, biologically female interscholastic 

athletes. See Richmond v. J.A. Croson Co., 488 U.S. 469, 494 (1989) (stating that when analyzing 

a classification under the Equal Protection Clause, a court must consider not only those individuals 

who would benefit from the distinction, but also those who would be burdened by it). As such, this 

Court should affirm the reasoning of the Fourteenth Circuit and accordingly find that the FOWA 

policy satisfies the requirements of the Equal Protection Clause of the Fourteenth Amendment to 

the United States Constitution. 

II. NGHSAA’S FAIR OPPORTUNITY FOR WOMEN ATHLETES POLICY (FOWA) 

DOES NOT VIOLATE TAYLOR POWELL’S NON-FUNDAMENTAL RIGHT TO 



R. 38 

 24 

COMPETE ON THE MALE SWIM TEAM UNDER THE DUE PROCESS CLAUSE OF 

THE FOURTEENTH AMENDMENT, SINCE NGHSAA HAS LEGITIMATE 

INTERESTS TO BOTH SAFEGUARD EQUAL ATHLETIC OPPORTUNITY FOR 

CISGENDER WOMEN AND PROMOTE COMPETITIVE FAIRNESS THAT IS 

ACHIEVED BY A RATIONALLY RELATED POLICY. 

 

The Due Process Clause of the Fourteenth Amendment to the United States Constitution 

guarantees its citizens that the government shall not “deprive any person of life, liberty, or 

property, without due process of law.” U.S. Const. amend. XIV, § 1. Through various rulings of 

the Supreme Court, this Constitutional protection has incorporated the Bill of Rights against the 

States, and it has also been extended to certain unenumerated fundamental rights. See generally 

Loving v. Virginia, 388 U.S. 1, 87 (1967);  Griswold v. Connecticut, 381 U.S. 479 (1965); Collins 

v. Harker Heights, 503 U.S. 115 (1992). However, the Supreme Court has “always been reluctant 

to expand the concept of substantive due process because guideposts for responsible decision-

making in this unchartered area are scarce and open-ended.” Collins v. City of Harker Heights, 

Tex., 503 U.S. 115, 125 (1992). Likewise, this Court should apply caution when analyzing the 

unenumerated due process right to compete against cisgender women that Powell has claimed in 

this case, especially when considering whether her claimed right is an extension of the fundamental 

right to privacy as recognized by the Supreme Court in Obergefell v. Hodges, 576 U.S. 644, 663 

(2015); (R. at 6). 

A.  Powell’s liberty interest is not appropriately framed as a fundamental right to privacy, 

because, instead of seeking privacy from government intrusion upon an intimate 

personal choice, Powell seeks the right to engage in public conduct that directly 

involves a broad athletic community. 

 

 In Obergefell, the Supreme Court expanded the right to privacy to include “certain personal 

choices central to individual dignity and autonomy, including intimate choices that define personal 

identity and beliefs.” 576 U.S. at 663. The Court built off its precedent in cases like NAACP v. 

State of Ala. Ex. Rel. Patterson, 357 U.S. 449, 462 (1958), which recognized a “freedom of 
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association,” and Lawrence v. Texas, 539 U.S. 558, 578 (2003), which recognized the right to 

make intimate “individual decisions” that do not involve “public conduct.” In Obergefell, the Court 

expanded the right to privacy to answer affirmatively the question Lawrence did not: “whether the 

government must give formal recognition to any relationship that homosexual persons seek to 

enter.” Lawrence, 539 U.S. at 578. The Court granted public recognition and government benefits 

to gay and lesbian persons’ decision to get married as a fundamental privacy right, but the decision 

that the Court upheld as a privacy right was a personal and intimate decision that involved, at the 

most, a single family, and, at the least, two persons. Obergefell, 576 U.S. at 669. The Court in 

Obergefell did not expand the right to privacy to individual decisions that involve “public 

conduct,” and the Court in Lawrence specifically noted the absence of any “public conduct” as a 

reason that the right to sexual intimacy should be recognized. Lawrence, 539 U.S. at 578. 

 Here, Powell does not request this Court to recognize a right to make a personal choice, 

but requests the right to engage in public conduct free from governmental interference (R. at 4.). 

The decision to swim against cisgender women as a transgender woman is starkly different from 

the intimate individual decisions that the Supreme Court has previously upheld under the right to 

privacy. As opposed to the intimate decision to get married that involves only two people in their 

private home, Powell’s decision to compete against cisgender women on the swim team involves 

an entire community of athletes who train and compete in public spaces (R. at 4-5). Considering 

this distinction, Powell’s liberty interest cannot properly be analyzed as a right to privacy. Instead, 

her liberty interest can properly be described as the right to compete in athletics against cisgender 

women as a transgender woman. This formulation of Powell’s unenumerated right conforms with 

the “‘careful description’” requirement for due process rights as laid down by the Supreme Court 

in Washington v. Glucksberg, 521 U.S. 702, 721 (1997) (quoting Reno v. Flores, 507 U.S. 292, 
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302 (1993)). As laid out below, Glucksberg is the proper precedent to apply for this due process 

analysis.  

B.  The methodology of the Supreme Court in Glucksberg should be applied to determine 

whether Powell’s right to compete in athletics against cisgender women as a 

transgender woman is fundamental, and because the right to compete in interscholastic 

athletics as an extension of the right to education has never been recognized as a 

fundamental right, it cannot be said to be deeply rooted in our Nation’s history or 

implicit in the concept of ordered liberty, and therefore rational basis review is 

appropriate in this case.   

 

 Powell claims an unenumerated right to compete in athletics against cisgender women as 

a transgender woman, which should be analyzed in accordance with the standards that the Supreme 

Court articulated in Washington v. Glucksberg, 521 U.S. 702. “Allowing unelected federal judges 

to select which unenumerated rights rank as ‘fundamental’—and to strike down state laws on the 

basis of that determination—raises obvious concerns about the judicial role.” Obergefell v. 

Hodges, 576 U.S. 644, 695 (2015) (Roberts, C. J., dissenting). Accordingly, Supreme Court 

precedent has insisted that judges “exercise the utmost care” when identifying unenumerated 

fundamental rights, “lest the liberty protected by the Due Process Clause be subtly transformed 

into the policy preferences of [federal judges].” Glucksberg, 521 U.S. at 720-721 (emphasis 

added). 

 As stated above, the Glucksberg methodology requires a “‘careful description’ of the 

asserted fundamental liberty interest.” Id. (quoting Reno v. Flores, 507 U.S. 292, 302 (1993)). 

Second, the Glucksberg substantive due process methodology requires a claimed right to be 

“‘deeply rooted in this Nation’s history and tradition,’ and ‘implicit in the concept of ordered 

liberty.’” Id. at 721 (citations omitted) (quoting Moore v. City of East Cleveland, 431 U.S. 494, 

503 (1997) (plurality opinion); Palko v. Connecticut, 302 U.S. 319, 325 (1937)); see also Dist. 

Atty’s Office for Third Judicial Dist. v. Osborne, 577 U.S. 52, 72 (2009); United States v. Salerno, 
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481 U.S. 739, 751 (1987). Finally, the Glucksberg methodology distinguished negative and 

positive liberties when discussing Cruzan v. Director, Missouri Dep’t of Health, 497 U.S. 261 

(1990), implying that substantive due process offers protection against government interference, 

but it does not confer affirmative rights. Glucksberg, 521 U.S. at 725-26. 

First, the Glucksberg methodology requires a “‘careful description’ of the asserted 

fundamental liberty interest.”  Glucksberg, 521 U.S. at 721 (quoting Reno v. Flores, 507 U.S. 292, 

302 (1993)). This requires the right to be closely scrutinized and articulated in the way that 

accurately represents what Constitutional protections the person claiming the right actually 

demands. As stated before, Powell’s claimed right cannot be carefully described as a right to 

privacy, because of how it necessarily involves an entire community of cisgender women athletes 

and activities that occur in public spaces. Powell is not claiming a right from government 

interference in an intimate, personal choice. She is claiming the right to compete in athletics against 

cisgender women as a transgender woman. 

 The right of a transgender woman, who is a biological male, to compete against cisgender 

women in athletics is neither deeply rooted in this Nation’s history and tradition nor implicit in the 

concept of ordered liberty. In fact, the right to compete in interscholastic athletics whatsoever has 

consistently been denied the status of a fundamental right within the Third, Fifth, Sixth, Ninth, 

Tenth, and Eleventh Circuits of the United States Courts of Appeal. See Moreland v. Western 

Penn. Interscholastic Athletic Ass’n, 572 F.2d 121, 123-24 (3d Cir. 1987); Walsh v. La. High Sch. 

Athletic Ass’n, 616 F.2d 152, 159 (5th Cir. 1980); Mitchell v. La. High Sch. Athletic Ass’n, 430 

F.2d 1155 (5th Cir. 1970); Hamilton v. Tennessee Secondary Sch. Athletic Ass’n, 552 F.2d 681 

(6th Cir. 1976); Rutledge v. Arizona Bd. of Regents, 660 F.2d 1345 (9th Cir. 1981), aff’d sub nom. 

Kush v. Rutledge, 460 U.S. 719 (1983); Albach v. Odle, 531 F.2d 983 (10th Cir. 1976); Davenport 
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by Davenport v. Randolph Cty. Bd. of Educ., 730 F.2d 1395 (11th Cir. 1984). This denial of 

interscholastic athletics as a fundamental right follows from Supreme Court precedent consistently 

holding that “there is no constitutional right to an education.” San Antonio Indep. Sch. Dist. v. 

Rodriguez, 411 U.S. 1, 35 (1973), reh’g denied, 411 U.S. 959 (1973); Plyler v. Doe, 457 U.S. 202 

(1982) (“[p]ublic education is not a ‘right’ granted to individuals by the Constitution”); see also 

Bryant v. N.Y. State Educ. Dep’t, 692 F.3d 202, 217 (2d Cir. 2012) (noting that there is no 

fundamental or substantive due process right to public education); Smith v. Guilford Bd. of Educ., 

226 F. App’x 58, 61 (2d Cir. 2007) (“the Fourteenth Amendment does not protect a public 

education as a substantive fundamental right”) (quoting Handberry v. Thompson, 436 F.3d 52, 70 

(2d Cir. 2006)); Press v. State Univ. of N.Y. at Stony Brook, 388 F. Supp. 2d 127, 134 (E.D.N.Y. 

2005) (“it is well-settled that access to education is not a constitutional or fundamental right”); 

Caitlin v. Sobol, 93 F.3d 1112, 1120 (2d Cir. 1996) (applying rational basis review to a case 

involving right to public education); Dunbar v. Hamden Bd. of Educ., 267 F. Supp. 2d 178, 181 

(D. Conn. 2003) (reasoning that education is not among the rights afforded explicit protection 

under the Constitution); but see Gary B. v. Whitmer, 957 F.3d 616 (6th Cir. 2020) (finding a 

fundamental “right to a basic minimum education—access to literacy”), reh’g en banc granted, 

opinion vacated, 958 F.3d 1216 (6th Cir. 2020).  

Although these cases clearly establish that education is not a fundamental right, they still 

recognize the value of education for maintaining our basic democratic institutions, and the state is 

not permitted to arbitrarily deny public access to education without a legitimate interest and 

rationally related means. Rodriguez, 411 U.S. at 19-21. Therefore, if this Court finds that Powell’s 

right to education is the liberty interest at stake in this case, then this Court should conclude based 
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upon this precedent that the proper standard for reviewing the NGSHAA policy which denies 

biological males access to female interscholastic athletics is rational basis review. Id.; (R. at 5).  

 Finally, the Glucksberg methodology impliedly prefers negative liberties over positive 

liberties, based upon the rationale that substantive due process as applied through the Fourteenth 

Amendment was intended to offer protection from government interference in certain liberty 

interests, and not to confer autonomous power to individuals in a wide range of personal choices. 

Glucksberg, 521 U.S. at 725-26; see also Obergefell, 576 U.S. at 726 (Thomas, J., dissenting).  

The Glucksberg Court explained that the recognition of a right to refuse unwanted medical 

treatment in Cruzan could not be “transmuted into a right to assistance in committing suicide.” Id. 

at 726 (citing Cruzan, 497 U.S. at 280). In other words, a right from unwanted life-saving medical 

treatment could not be transmuted into a right to life-ending medical treatment. 

 Here, although Powell is protected from arbitrary government interference prohibiting her 

participation in interscholastic athletics, she is not therefore fundamentally entitled to compete in 

athletics against cisgender women as a transgender woman. Because Powell has claimed the right 

to compete against cisgender women as a transgender woman, Powell has claimed a disfavored 

positive right under the Due Process Clause that this Court should be reluctant to consider 

fundamental. U.S. Const. amend. XIV, § 1.  

 Applying the Glucksberg methodology to this case, Powell has claimed an unenumerated 

positive right to compete in athletics against cisgender women as a transgender woman. This Court 

should find that this claimed right is non-fundamental. However, even if this Court were to apply 

the Obergefell “reasoned judgment” standard to this case, this Court should still find that Powell 

has claimed a non-fundamental right. 

C.  Even if this Court applies the looser “reasoned judgment” standard in Obergefell to this 

case, this Court should find that Powell has claimed only a non-fundamental right, 
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because the FOWA policy is not based on animus against transgender persons, and the 

policy is justified by the NGHSAA’s interests in maintaining equal athletic 

opportunities for cisgender women and maintaining a fair competitive playing field. 

 

Although Obergefell rejects the metered and careful approach to identifying fundamental 

rights as articulated in Glucksberg, the Supreme Court in Obergefell did not eliminate the need to 

examine a claimed right in light of the “history and tradition” of the American conscience. 

Obergefell v. Hodges, 576 U.S. 644, 664 (2015). Instead, the Court in Obergefell established that 

due process and equal protection principles are “interlocking.” Id. at 674. This requires, in addition 

to considering the history and tradition of American rights, consideration of any history of animus 

that may motivate the state’s restriction on freedom “in order to weigh with appropriate analytical 

rigor whether the [state’s] interest in limiting some liberty is a justifiable use of state power or an 

unwarranted or arbitrary use of that power.” Struniak v. Lynch, 159 F. Supp. 3d 643, 667 (E.D. 

Va. 2016). Altogether, the Obergefell methodology “requires courts to exercise reasoned judgment 

in identifying interests of the person so fundamental that the State must accord them its respect.” 

Obergefell, 576 U.S. at 664 (quoting Poe v. Ullman, 367 U.S. 497, 542 (1961) (Harlan, J., 

dissenting)).  

This Court should be cautious when applying Obergefell’s vague “reasoned judgment” 

standard, the only step of which is examining any history of animus that may motivate the state’s 

restriction on freedom and then examining the interests of the state in light of potential animus. 

There is undoubtedly an aura of misunderstanding and prejudice still surrounding transgender and 

non-binary persons in American society. Historically, any non-heteronormative individual has 

faced stigma and prejudice. Transgender and non-binary persons in particular have only just begun 

to gain familiarity and recognition with American society, but they still face stigma, abuse, and 

harassment in various domains including their home lives, their education, their work lives, their 



R. 38 

 31 

health care, and even in public.5 Progress is occurring, especially in light of the Supreme Court’s 

recent decision in Bostock v. Clayton Cty. Georgia, which affirmed that sexual orientation and 

gender identity discrimination by employers are prohibited under Title VII of the Civil Rights Act. 

140 S. Ct. 1731 (2020); 42 U.S.C. § 2000e (1964). However, this Court should not allow the 

progress that has been made for transgender and non-binary persons to transform into a 

degradation of another vulnerable class’s hard-fought rights within athletics. 

The FOWA policy is not based on any misunderstanding or prejudice against transgender 

persons, because it employs a scientifically verifiable assessment of male and female physiology 

to conclude that allowing persons with male physiology to compete in athletics against persons 

with female physiology will result in a displacement of female athletes and will cause an unfair 

playing field for female athletes. (R. at 5.) This policy reflects the understanding of the Supreme 

Court that separation of male and female spaces in proper contexts “is not invidious, but rather 

realistically reflects the fact that the sexes are not similarly situated in certain circumstances.” 

Michael M. v. Superior Court of Sonoma County, 450 U.S. 464, 469 (1981). As evidenced by 

differences in performance, a high school swim team is one of those circumstances where the sexes 

are not similarly situated. (R. at 20.) In United States high schools, the median of the top ten times 

for boys in the 200-yard medley was 1:44.73, whereas the median of the top ten times for girls in 

the 200-yard medley was 1:56.55. (R. at 20.) The median of the top ten times for biological males 

in the 100-yard butterfly was :46.56 seconds, whereas the median of the top ten times for biological 

females in the 100-yard butterfly was :51.66 seconds. (R. at 20.) These are significant time 

 
5 See JAMES, S. E. ET AL., The Report of the 2015 U.S. Transgender Survey. WASHINGTON, DC: 

NATIONAL CENTER FOR TRANSGENDER EQUALITY (2016); see also Melo L. et al., Health policies 

for lesbians, gays, bisexuals, transsexuals and transvestites in Brazil: the pursuit of universality, 

integrality and equity, SEXUALIDAD SALUD Y SOCIEDADE (2011). 
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differences, especially when these athletes are often competing for selective scholarships and the 

chance to play for the best colleges in their state in the events that they prefer, just as Britany Miller 

was. (R. at 3-4.) To this point, if the “boys” and the “girls” columns were combined for the 200-

yard individual medley, only one girl would make it into the top ten, with the fourth best times. If 

the boys and girls columns were combined for the 100-yard butterfly, only one girl would place in 

the top ten times, with the fifth best time. Of course, there will only be a limited number of 

transgender women who want to compete on the team designated for biological women, since 

transgender persons only account for roughly 0.6% of the general population. (R. at 14.) However, 

this number is biased by a lack of gender identity data in population-based surveys and electronic 

medical records, and visibility for transgender persons has only just become more acceptable, 

meaning that their numbers are likely still underreported.6 In any case, even having a small amount 

of physiologically advantaged transgender women compete on teams designated for biological 

women will more often result in cisgender women being displaced from the top competitive spots 

on the team, making the playing field unfair for cisgender women and taking away key 

opportunities to play on high level college teams under scholarship.  

Additionally, the FOWA policy does not rely on any grandiose, invalid statements 

purporting biological male superiority, and instead only recognizes that “inherent, physiological 

differences between males and females result in different athletic capabilities.” (R. at 5.) (emphasis 

added). Indeed, to cite a few differences relevant to athletic competitions, biological females, on 

average, have greater balance, stability, and flexibility due to differences in skeletal muscle 

composition and ligament composition.7 Whereas biological males, on average, have skeletal 

 
6 NOLAN, IAN T ET AL., Demographic and temporal trends in transgender identities and gender 

confirming surgery, TRANSLATIONAL ANDROLOGY AND UROLOGY 8,3 (2019). 
 
7 C. KLAFS, THE FEMALE ATHLETE: CONDITIONING, COMPETITION AND CULTURE (1973). 
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muscles with a higher density of “fast twitch” fibers, resulting in greater power and speed8; as well 

as larger conducting airways, larger lungs, and higher hemoglobin density, resulting in greater 

aerobic capacity for short-term explosive activities.9 This means men generally have more power, 

but women tend to have an advantage in extremely long distance events, as evidenced by 

outstanding athletes like Jasmin Paris.10 However, high school interscholastic sports do not include 

ultra-marathons, and in the sports that are offered at most high schools, male physiology does “put 

women at an unfair competitive disadvantage,” particularly in a sport like high school swimming 

where the events are relatively short distance and therefore dependent upon short term power and 

aerobic capacity. (R. at 5, 20.) In such events and sports, transgender women are at a distinct 

advantage against cisgender women.  

While the FOWA policy is not necessary to achieve the NGHSAA’s interests of 

maintaining equal athletic opportunities and promoting a fair playing field for women, since there 

could be transgender women who are not top competitors or who have undergone hormone 

replacement therapy that largely nullifies their physiological advantages over cisgender women, 

the policy is rationally related to the NGHSAA’s legitimate goals. When examining the history of 

animus against transgender persons to better analyze the intent of the FOWA policy, this Court 

 
8 Haizlip, K M et al. Sex-based differences in skeletal muscle kinetics and fiber-type 

composition, PHYSIOLOGY (BETHESDA, MD.) 30,1 (2015) 
9 LoMauro et al., Sex differences in respiratory function, BREATHE (SHEFFIELD, ENGLAND) 14,2 

(2018); Carey, Michelle A et al., It's all about sex: gender, lung development and lung 

disease, TRENDS IN ENDOCRINOLOGY AND METABOLISM: TEM 18,8 (2007); Ekström M, Schiöler 

L, Grønseth et al., Absolute values of lung function explain the sex difference in breathlessness in 

the general population, EUROPEAN RESPIRATORY JOURNAL, 49 (2017); Sharma, H. et al., Gender 

Difference in Aerobic Capacity and the Contribution by Body Composition and Haemoglobin 

Concentration: A Study in Young Indian National Hockey Players, JOURNAL OF CLINICAL AND 

DIAGNOSTIC RESEARCH: JCDR 10, 11 (2016). 
10 Jane McGuire, “Jasmin Paris sets new course record for 268-mile Spine race, expressing milk 

for her daughter along the way,” Runner’s World (2019). 
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should not forget the history of animus against cisgender women in this Nation, especially in the 

context of sports, where women had been excluded due to erroneous presumptions and notions 

about female fragility and ineptitude. These prejudicial notions are unfair and incorrect. Women 

have just as much right to compete athletically as men, and they have shown themselves to be 

fierce competitors, like Jasmin Paris. Although allowing a transgender woman to compete on a 

team designated for biological women may have positive effects for the gender dysphoria that 

many transgender women experience, this Court must weigh whether this benefit is worth 

sacrificing a fair competitive playing field and prestigious athletic opportunities for all cisgender 

women. (R. at 4.) The maintenance of a fair playing field is essential for high school sports to 

function, since it would discourage cisgender women from competing if they know that the most 

coveted spots on teams will more often be occupied by people with physiological advantages that 

they cannot out-train. They will be doubly discouraged by the fact that these transgender women 

with inherent advantages will then take the most prestigious awards, scholarships, and positions in 

top tier athletic programs away from them who, like Brittany Miller, have tirelessly trained to 

become the best female athlete in a certain sport, only to have that position taken away by a 

transgender woman with inherent physiological advantages. (R. at 3.)  

Thus, this Court should affirm the decision of the Fourteenth Circuit below and find that 

the risk posed to female athletics is not worth allowing all transgender women to compete on the 

team with which they identify. This only bars transgender women from expressing their identity 

in one aspect of their burgeoning lives, and certainly does not deny them the ability to express their 

identity in every other aspect of life, including the clothes they wear, who they associate with, how 

they speak to their peers, and the kinds of relationships they wish to form. It only bars them from 

athletic competitions against cisgender women, because they have average physiological 
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advantages in that context. The NGHSAA’s interests of maintaining a fair playing field are 

legitimate, and the process of using biological sex as a proxy for inherent physiological 

advantages, although that proxy may not always be accurate in cases of transgender woman having 

undergone hormone replacement therapy or any biological male who is not a top competitor, it is 

more often than not accurate to describe athletic advantage. Therefore, the policy effectively 

safeguards the interests of cisgender female athletes with rationally related means, and this Court 

should find that Powell’s unenumerated liberty interest to compete in athletics as a transgender 

woman against cisgender women was not violated.  

CONCLUSION 

 

The FOWA violates neither the Equal Protection Clause or the Due Process Clause, 

because the North Green High School athletic association enacted the policy for the purposes of 

promoting equal opportunity among the sexes in athletics and maintaining a fair playing field. The 

NGHSAA based its decision upon the different athletic capabilities of the sexes and without any 

animus towards transgender or non-binary persons, so the policy is a constitutional regulation of 

athletic involvement in the high schools of North Greene. Therefore, this Court should affirm the 

decision of the Fourteenth Circuit below and find that Powell's rights have not been infringed under 

the Equal Protection and Due Process Clauses of the Fourteenth Amendment to the United States 

Constitution.  

 


