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QUESTIONS PRESENTED 

1. Whether a high school athletic association’s policy prohibiting biological males from 

competing on female athletic teams violates the Equal Protection Clause. 

2. Whether the right to play high-school sports aligned with one’s gender identity is so 

rooted in our nation’s history and tradition to be protected under substantive due process. 
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OPINIONS AND ORDER 

 The opinion and order of the United States Court of Appeals for the Fourteenth Circuit is 

reproduced at R. 2–18. The opinion and order of the United States District Court for the Eastern 

District of North Greene is published at Powell v. North Greene State High School Athletic 

Ass’n, 2020 WL 12345 (E.D.N.G. 2020). 

 

CONSTITUTIONAL PROVISIONS INVOLVED 

 This case involves the Fourteenth Amendment’s Equal Protection Clause, prohibiting 

states from “deny[ing] to any person within its jurisdiction the equal protection of the laws.” U.S. 

Const. amend. XIV, § 1. This case also involves the Fourteenth Amendment’s Due Process 

Clause, prohibiting states from “depriv[ing] any person of life, liberty, or property, without due 

process of law.” Id.  
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STATEMENT OF THE CASE 

 This case concerns the Fair Opportunity for Women Athletes policy enacted by the North 

Greene High School Athletic Association (NGHSAA) in March 2020. R. at 5. The policy 

precludes biological males from competing on sports teams designated for females. R. at 5. 

Biologically female swimmers—and their parents and coaches—advocated for such a policy in 

response to the events of the previous swim season, during which biologically male athletes had 

been allowed to compete in women’s athletics provided that they identified as female. R. at 3, 5. 

Brittany Miller, a student at North Greene, was one of the students who approached NGHSAA 

because of the impact that the previous policy had on her competitive prospects. R. at 3, 5. 

1.  Parents and Students Bring Complaints to NGHSAA 

 For Brittany, a cisgender female athlete, swimming was more than just a fun after-school 

activity. R. at 3. By age 13, she had taken first place in hundreds of races and her swimming 

coach “believed strongly that if Brittany put in the work,” she could compete on the national—or 

even the Olympic—stage. R. at 3. But those dreams were possible only if she “continue[d] to 

succeed in swimming, especially once she entered high school.” R. at 3. Brittany’s ultimate 

aspiration was to swim on a college team. R. at 3. 

 Brittany’s parents, a kindergarten teacher and a local handyman, worked hard but were 

still paying their own student loans. R. at 3. They knew that they could not afford college tuition 

unless Brittany received a scholarship. R. at 3. Both parents took on second jobs to fund 

Brittany’s training. R. at 3. Her coach assured them that, if Brittany continued to excel in 

swimming, it would pay off in the long run with a college scholarship. R. at 3. 

Swimming was a full-time job for Brittany. She trained almost every day of the week, 

even in the off-season—and it worked. R. at 3. As a high-school freshman, she took first place in 

both of her events at the State Championships—a novel accomplishment for her school’s 
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women’s team. R. at 3. By the summer before her junior year, college scouts had their eyes on 

her. R. at 4. One scout indicated that she would attend Brittany’s meets during her junior and 

senior years and told her parents “if we continue to see her place as she has in the past, we 

definitely have a spot here for her, at no cost to you.” R. at 4. 

Unfortunately, Brittany’s trajectory shifted. Under North Greene High School’s new 

policy, the women’s swim team added a new member, Taylor Powell. R. at 4. Taylor, who also 

“excelled at swimming throughout childhood,” is biologically male but identifies as female. R. at 

4. Around puberty, Taylor was diagnosed with gender dysphoria—a condition treated, in part, by 

“allowing transgender individuals to live in accordance with their gender identity.” R. at 4. When 

Taylor informed the school that she was transgender and currently transitioning, the principal 

permitted her to try out for the women’s swim team. R. at 4. In coming to this decision, the 

principal considered Taylor’s “enthusiasm and emotional appeal” and “information from the 

National Association for Transgender Athletes” that discussed “the benefits to a transgender 

student being allowed to compete in accordance with his or her gender identity.” R. at 4. 

During the 2019–2020 season, Taylor “dominated the butterfly and backstroke events,” 

the same ones in which Brittany usually excelled. R. at 3, 4. Taylor “regularly defeated Brittany 

in swim meets, winning by several seconds.” R. at 5. The season ended with Taylor winning the 

final meet and qualifying for the state championships. R. at 5. Brittany, who placed second in the 

final meet, did not qualify for the state championship. R. at 5. Following this loss, Brittany 

worried about her prospects at the local state university, which boasted one of the nation’s top 

swimming programs, and feared that she would continue to take second place to Taylor. R. at 5. 
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2. NGHSAA Adopts the Fair Opportunity for Women Athletes Policy 

After Brittany’s experience, and a similar situation in a neighboring state where “two 

transgender track athletes had dominated the state championships for women,” R. at 4,  

concerned students, parents, coaches went to the NGHSAA Board demanding a solution, R. at 5. 

The concerned parties shared the view that allowing biologically male athletes to compete 

against biologically female athletes “undermined the progress made with regard to opportunities 

for female athletes over the past several decades.” R. at 5. Up to this point, NGHSAA had no 

policy related to transgender athletes. R. at 5. 

Before taking any action in response to the concerns, NGHSAA gathered input and 

reviewed information from a variety of perspectives, including Brittany, Taylor, and other 

interested parties, such as the National Association of Transgender Athletes. R. at 5. After 

hearing and considering both sides of the issue, the NGHSAA Board adopted the Fair 

Opportunity for Women Athletes policy. R. at 5. 

NGHSAA’s new policy began with an explanation of its rationale. R. at 5. The policy 

stated it was based on “the fact that ‘inherent, physiological differences between males and 

females result in different athletic capabilities’ and that to ‘allow biological males to compete 

against women would put women at an unfair competitive disadvantage.’” R. at 5. The policy 

“aim[s] to preserve for biologically female athletes the significant gains made over the past 

several decades to afford them greater opportunities to compete on an even playing field with 

men.” R. at 5. 

In pursuit of these goals, the policy requires that teams playing within NGHSAA must be 

designated as male, female, or coed, based on the team members’ biological sex. R. at 5. The 

policy also prohibits biologically male students from participating in teams or sports that are 
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designated for females. R. at 5. There is no corollary prohibition against biologically female 

students participating in male-designated teams or sports. R. at 5. 

3. Taylor Files Complaint Against NGHSAA 

Under the new policy, Taylor could not swim on the women’s team for the 2020–2021 

swim season. R. at 6. Taylor filed a complaint against the NGHSAA on March 15, 2020 in the 

United States District Court for the Eastern District of North Greene. R. at 6. Her complaint 

alleged equal protection and due process violations under the Fourteenth Amendment and 

requested declaratory and injunctive relief. R. at 6. 

The District Court granted summary judgment in Taylor’s favor and entered a permanent 

injunction against the policy’s enforcement, which the Court of Appeals for the Fourteenth 

Circuit reversed on appeal. R. at 6. The Fourteenth Circuit concluded “that summary judgment 

should have been entered for Defendant NGHSAA on both” claims. R. at 6. 

In holding the policy to be constitutional, the Fourteenth Circuit reasoned that 

NGHSAA’s goal to protect women’s athletic opportunities could be lawfully advanced by 

prohibiting biologically male athletes from competing on teams designated for biologically 

female athletes. R. at 10–11. Supporting this conclusion, the court pointed to the inherent 

physiological differences between men and women and their relation to competitive sports. R. at 

9. The court also held that there is no fundamental right for a biologically male athlete to 

compete on teams designated for biological females and that the NGHSAA policy did not violate 

the due process clause. R. at 12. Judge Monroe entered a dissenting opinion. R. at 13–18. 
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SUMMARY OF THE ARGUMENT 

 Law necessitates drawing distinctions. A certain amount of differential treatment is 

inevitable in this process, and courts recognize that the guarantees of the Fourteenth Amendment 

“coexis[t] with the reality that most legislation must classify for some purpose or another.” Perry 

v. Schwarzenegger, 704 F. Supp. 2d 921, 995 (N.D. Cal. 2010). The government entity in this 

case, when faced with a difficult question involving the conflicting interests of two 

disadvantaged communities, developed a classification that balances those considerations as best 

as possible. This was not a case of invidious discrimination or an arbitrary choice based on 

animus against a particular group; instead, it was the result of a thorough legislative process, 

taking into account the various interests at stake. This Court should affirm the Fourteenth 

Circuit’s judgment and hold that NGHSAA’s policy neither violated the Equal Protection Clause 

nor the Due Process Clause of the Fourteenth Amendment. 

 I. NGHSAA’s policy is consistent with the Equal Protection Clause of the Fourteenth 

Amendment—whether rational basis review or intermediate scrutiny applies. I.A. The policy’s 

gender-based classification survives even intermediate scrutiny because it serves an important 

government objective—protecting women’s athletic opportunities—and is substantially related 

to achieving that objective. The inherent physiological differences between men and women 

justify NGHSAA’s preclusion of biological males from women’s sports and shield women’s 

competitions from biological males’ unfair competitive advantage.  

 I.B. If the court treats NGHSAA’s policy as a transgender-status-based classification, 

only rational basis review applies. In equal protection analysis, gender-based classifications 

receive heightened scrutiny because “sex” is treated like an immutable characteristic. To cover 

transgender individuals under heightened scrutiny, however, gender-based classifications would 

have to cover mutable characteristics. Furthermore, transgender individuals do not meet the 
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exceptionally high standard that this Court has established for constituting a suspect class on 

their own. 

 II. In addition, NGHSAA’s policy does not infringe upon a fundamental right in violation 

of the Due Process Clause. The liberty interest at stake is the right to compete in high-school 

sports in the division of one’s gender identity. Such an interest cannot justify invalidating 

NGHSAA’s policy on the basis of substantive due process because it is not deeply rooted in our 

nation’s history and tradition. For the reasons stated above, we ask this Court to affirm the 

Fourteenth Circuit’s judgement and hold that NGHSAA’s policy is constitutional under the 

Fourteenth Amendment.  

ARGUMENT 

I. NGHSAA’s efforts to protect athletic opportunities for women do not violate the 
equal protection clause. 

The Fourteenth Amendment provides that “[n]o state shall . . . deny to any person within 

its jurisdiction the equal protection of the laws.” U.S. Const. amend. XIV, § 1. Government 

classifications that are justified by a sufficient purpose do not violate the Equal Protection 

Clause.1 See, Erwin Chemerinsky, Constitutional Law 697 (5th ed. 2015).  

Equal protection analysis only requires the highest level of scrutiny if the policy at issue 

distinguishes based on a suspect classification or burdens a fundamental right. See, e.g., Palmore 

v. Sidoti, 466 U.S. 429 (1984) (applying strict scrutiny to a racial classification); Graham v. 

Richardson, 403 U.S. 365 (1971) (applying strict scrutiny to an alienage-based classification); 

Loving v. Virginia, 388 U.S. 1 (1964) (applying strict scrutiny to a policy that burdened a 

fundamental right); Korematsu v. United States, 323 U.S. 214 (1944) (applying strict scrutiny to 

a national-origin-based classification). Intermediate scrutiny, a less exacting review, applies to 

 
1 The parties have stipulated that NGHSAA is a state actor. R. at 6, n.1. 
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quasi-suspect classifications, like those based on gender. See, e.g., Craig v. Boren, 429 U.S. 190 

(1976). All other classifications are given the traditional level of scrutiny: rational basis review. 

See, e.g., Cleburne v. Cleburne Living Ctr., 473 U.S. 432 (1985) (applying rational basis review 

to a disability-based classification). 

NGHSAA’s policy involves neither a fundamental right, see, supra, part II, nor a suspect 

class, see, supra part I.B.3. Because it distinguishes on the basis of biological sex, precluding all 

males—whether transgender or cisgender—NGHSAA’s policy is sex-based and is analyzed 

under intermediate scrutiny. If, however, the Court follows the dissent below and construes the 

policy as a transgender-status-based classification, only rational basis review applies. See, supra, 

part I.B; see also R. at 14–15. Under either standard, NGHSAA’s policy survives equal 

protection analysis. See, supra part I.A. 

A. The policy is constitutional whether the Court applies rational basis review 
or intermediate scrutiny. 

A policy that triggers intermediate scrutiny will withstand constitutional examination if it 

“serves important governmental objectives and [] the discriminatory means employed are 

substantially related to the achievement of those objectives.” United States v. Virginia, 518 U.S. 

515, 524 (1996) (cleaned up). Policies subject to rational basis review undergo a similar analysis 

but need only be rationally related to a legitimate purpose. See, e.g., Romer v. Evans, 517 U.S. 

620 (1996). Because intermediate scrutiny is more exacting than rational basis review, a policy 

that survives intermediate scrutiny naturally also survives rational basis review.  

1. Protecting opportunities for female athletes is “a legitimate and 
important governmental interest.” 

NGHSAA’s policy “aim[s] to preserve for biologically female athletes the significant 

gains made over the past several decades to afford them greater opportunities to compete on an 

even playing field with men.” R. at 5. The parties do not dispute the importance of the 



 

 9 

association’s interest in protecting women’s athletic opportunities. R. at 9. Nor could they, 

considering the Fourteenth Circuit joined a multitude of courts that have recognized the 

importance of ensuring female athletes have a fair opportunity to attain the “accolades, college 

scholarships, and [] numerous other long-term benefits that flow from success in athletic 

endeavors.” R. at 9; see Williams v. Sch. Dist., 998 F.2d 168, 179 (3d Cir. 1993), cert. denied, 

510 U.S. 1043 (1994); O’Conner v. Bd. of Educ., 645 F.2d 578, 581 (7th Cir. 1981), cert. denied, 

454 U.S. 1084 (1981); Clark v. Ariz. Interscholastic Ass’n, 695 F.2d 1126, 1131 (9th Cir. 1982) 

(permitting exclusion of boys from girls’ volleyball team), cert. denied, 464 U.S. 818 (1983); 

Kleczek ex rel. Kleczek v. R.I. Interscholastic League, Inc., 768 F. Supp. 951, 956 (D.R.I. 1991); 

Haffer v. Temple Univ. of Commonwealth Sys. of Higher Educ., 678 F. Supp. 517, 525 (E.D. Pa. 

1987); Petrie v. Ill. High Sch. Athletic Ass’n, 394 N.E.2d 855 (Ill. App. Ct. 1979). 

The record does not support Powell’s assertion that “the actual motivation for the policy 

is about gender-stereotypes and discrimination against transgender individuals.” R. at 9. In equal 

protection analysis, courts assume that the state objectives are the “actual purposes,” unless the 

facts of the case demand the court “conclude that they could not have been a goal of the 

legislation.” Minn. v. Clover Leaf Creamery Co., 449 U.S. 456, 463, n. 7 (1981) (cleaned up). 

Here, NGHSAA stated that it aimed to protect women’s opportunities for fair athletic 

competition, and it tailored its policy to achieve that goal. R. at 5. The policy leaves open the 

opportunity for transgender males, or cisgender females, to play on a men’s team. R. at 5. If the 

association were motivated by gender stereotypes or prejudice against transgender students, 

rather than protecting women’s athletic opportunities, it would have also prohibited all 

transgender students from playing on the team aligned with their gender identity. NGHSAA’s 

careful tailoring demonstrates that its stated purpose was its actual purpose. Thus, the only 



 

 10 

objective relevant to the equal protection analysis is one that the parties, and many courts, agree 

is important: protecting women’s athletic opportunities.  

Finally, NGHSAA and the courts are not alone in this aim to protect women’s athletic 

opportunities. Schools across the country are under pressure from the federal government to 

ensure men and women have equal athletic opportunities via sports segregated by biological 

gender. In response to several schools’ policies allowing transgender female athletes to compete 

on women’s teams, the U.S. Department of Education’s Office for Civil Rights (OCR) issued a 

letter of impending enforcement action.2 The letter details OCR’s finding that the schools’ policy 

“denied female student-athletes athletic benefits and opportunities” in violation of Title IX of the 

Education Amendments of 1972. See OCR Letter at 3–4; 34 C.F.R. § 106.41(a). Consequently, 

“OCR will either initiate administrative proceedings to suspend, terminate, or refuse to grant or 

continue and defer financial assistance to” the investigated schools. See OCR Letter at 49. While 

the OCR action was based on Title IX’s protections, and not the Fourteenth Amendment’s Equal 

Protection guarantee, it demonstrates that NGHSAA is not alone in prioritizing biological-

gender-separated athletics—and actually are under significant pressure to do so. 

2. NGHSAA’s policy is substantially related to protecting athletic 
opportunities for women. 

A policy aimed at an important objective survives intermediate scrutiny if it is 

substantially related to achieving that objective. Perfection is not the standard. State actors may 

make “trade-offs between equality and practicality.” See Clark, 695 F.2d at 1132. A policy that 

classifies individuals on the basis of their gender need only be substantially related to its purpose. 

 
2 Revised Letters of Impending Enforcement Action (“OCR Letter”) from Kimberly M. Richey, 
Acting Assistant Sec’y for Civil Rights, Office for Civil Rights, Dep’t of Educ., to Attorneys for 
Conn. Interscholastic Athletic Conference, et al. (Aug. 31, 2020) (available at 
https://www2.ed.gov/about/offices/list/ocr/docs/investigations/more/01194025-a2.pdf. 
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See, e.g., Virginia, 518 U.S. at 524. To withstand intermediate scrutiny, a gender-based 

classification need not be “absolute[ly] necess[ary]” nor the best choice among available proxies 

for athletic aptitude. See Clark, 695 F.2d at 1131–32. 

NGHSAA chose to separate student athletes by biological gender based “on the fact that 

‘inherent, physiological differences between males and females result in different athletic 

capabilities’ and that to ‘allow biological males to compete against women would put women at 

an unfair competitive disadvantage.’” R. at 5. This Court has accepted that the physiological 

differences between the sexes may justify gender-based classifications if they are relevant to the 

governmental interest. See Virginia, 518 U.S. at 533, 550 n.19 (noting that the “physiological 

differences between male and female individuals” could justify gender-based differences in 

physical fitness standards); Michael M. v. Superior Court, 450 U.S. 464 (1981) (upholding state 

statutory rape law that applied only to punish male defendants because of the state’s interest in 

preventing teen pregnancy); cf. Grimm v. Gloucester Cty. Sch. Bd., No. 19-1952, 2020 U.S. App. 

LEXIS 27234, at *58–59 (4th Cir. Aug. 26, 2020) (holding that separating bathrooms by 

biological gender was not substantially related to privacy interests because the bathrooms had 

individual stalls). 

To be clear, the recognition of the physiological differences between men and women is 

not rooted in gender stereotypes or preconceived notions of men’s and women’s proper places in 

society. Instead, it acknowledges that there are “average real differences between the sexes” that 

give the average biological male athletic advantages over the average biological female. See 

Clark, 695 F.2d at 1129. These differences result in a competitive advantage for biological males 

in sports like swimming. 
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The Ninth Circuit has held that these “average real differences” justify restricting 

biologically male athletes from playing on female teams. See Id. at 1126. In Clark, as in this 

case, a high-school athletics association sought to protect women’s athletic opportunities and 

precluded boys from playing on girls’ athletic teams—but did not prohibit biological girls from 

playing on boys’ teams. See Id. at 1127; see also R. at 5. The Ninth Circuit held that such a 

policy did not violate the Fourteenth Amendment’s Equal Protection Clause because the athletics 

association was “simply recognizing the physiological fact that males would have an undue 

advantage competing against women” in sports. See Clark, 695 F.2d at 1131. Thus, “there is 

clearly a substantial relationship between the exclusion of males from the team and the goal of 

redressing past discrimination and providing equal opportunities for women.” Id. The exact same 

logic applies to NGHSAA’s policy. 

This logic was lost in a recent decision in Idaho on a motion for a preliminary injunction. 

See Hecox v. Little, No. 1:20-cv-00184-DCN, 2020 U.S. Dist. LEXIS 149442 (D. Idaho Aug. 17, 

2020). In Hecox, at issue was an Idaho law with language similar to NGHSAA’s policy. See Id. 

at *5–*7. In granting the preliminary injunction preventing enforcement, the court rejected 

Clark’s precedent, relying in part on a finding that transgender women “will not be able to 

participate in any school sports, unlike the boys in Clark, who generally had equal athletic 

opportunities.” Id. at *81 (citing Clark, 695 F.2d at 1131). This is not true in our case. 

Transgender women have, under NGHSAA’s policy, the opportunity to play on coed teams or on 

the men’s team, if they so choose. R. at 5. But there is no indication that allowing transgender 

athletes to play on teams aligned with their biological gender, in a supportive environment that 

acknowledges their gender identity and protects them from disparate or hateful treatment, is at 

odds with “allowing [them] to live in accordance with their gender identity.” R. at 4. Apart from 
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Powell’s request to play on the women’s team, R. at 4, there is also no indication that she 

actually faced or anticipated facing disparate treatment or an inability to express her gender 

identity while competing on the men’s swim team.  

The Hecox court also relied on a finding that transgender women could not “displace” 

cisgender women in athletics “to a substantial extent.” See Hecox, 2020 U.S. Dist. LEXIS 

149442, at *83. This finding misses the point. The record demonstrates that even one transgender 

female athlete can impact biological women’s opportunities for athletic achievement and 

recognition. In both swimming events highlighted in the record, if any one of the top ten boys 

could compete against the girls, the third-place girl would be knocked out of the top three 

because all of the top ten boys are faster than the third-fastest girl. R. at 20. Thus, allowing 

biological males to compete in the women’s division takes away from the otherwise-third-place 

girl the bronze medal recognition and the opportunities that flow from such an accolade. Even if 

only one biological male is allowed to compete and makes it to the top of the women’s division, 

four medals would be awarded to biological males but only two to biological females—making 

the recognition opportunities heavily skewed towards biological males.  

 The close relationship between gender-related physiological differences and athletic 

recognition opportunities demonstrates that NGHSAA’s policy is substantially related to its 

purpose and also that this case is distinguishable from recent gender-separated bathroom cases. 

See Adams ex rel. Kasper v. Sch. Bd. of St. Johns Cty., 968 F.3d 1286 (11th Cir. 2020); Grimm, 

2020 U.S. App. LEXIS 27234. In these cases, schools violated the Equal Protection Clause by 

mandating that transgender students use the bathroom aligned with their biological gender, citing 

cisgender students’ privacy interests. See Adams, 968 F.3d at 1294–95; Grimm, 2020 U.S. App. 

LEXIS 27234, at *33–*34. The schools’ bathrooms included private stalls that ensured 
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individual privacy, regardless of the bathroom’s gender designation. Thus, there was no 

connection between the purported privacy interest and the transgender students’ biological 

gender. In this case, the physiological traits associated with biological gender, which enable men 

to be, on average, faster and stronger than women, are directly associated with fair athletic 

competition. Thus, a student’s biological gender—whether the student is transgender or 

cisgender—is relevant to protecting fair athletic opportunities within women’s sports. 

B. If the Court treats NGHSAA’s policy as a transgender-status-based 
distinction, then the policy is not a sex-based classification and the equal 
protection analysis requires only rational basis review. 

 As discussed above, NGHSAA’s policy justifiably distinguishes based on biological sex, 

not transgender status. In his dissent below, Judge Moore contends that NGHSAA’s policy 

targets transgender students and should receive intermediate scrutiny for perpetuating sex 

stereotyping. R. at 13–14 (arguing that the policy “unnecessarily discriminates against 

transgender athletes”). However, if the Court accepts the argument that the policy discriminates 

on the basis of transgender status, then the policy should only be subject to rational basis review. 

 Generally, courts engage in rational basis review for equal protection claims, which 

places the burden on the plaintiff to “negative every conceivable basis which might support [the 

government’s action].” F.C.C. v. Beach Commc’ns, Inc., 508 U.S. 307, 314–15 (1993). In a 

small subset of cases, courts apply strict or intermediate scrutiny if the government action 

discriminates against members of a suspect or quasi-suspect class—including a particular gender. 

See Miss. Univ. v. Hogan, 458 U.S. 718, 724 (1982) (applying intermediate scrutiny to a state 

university’s policy of excluding males from a nursing program). However, to constitute a “sex-

based classification,” a policy must distinguish between individuals on the basis of biological 

sex, not based on any other aspect associated with an individual’s sexual identity. See Frontiero 
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v. Richardson, 411 U.S. 677, 686–87 (1973); see also Geduldig v. Aiello, 417 U.S. 484, 497–98 

(1974).  

 Lower courts are split regarding the appropriate level of scrutiny to give distinctions 

based on transgender status. See, e.g., Etsitty v. Utah Transit Auth., 502 F.3d 1215, 1221 (10th 

Cir. 2007) (holding “transsexual plaintiff was not a member of a protected class for purposes of 

the Equal Protection Clause”); Adams, 968 F.3d at 1296 (finding that “heightened scrutiny is 

warranted” for distinctions based on transgender status). This Court has not yet addressed a 

transgender-status based classification, but it has been reluctant to expand “suspect class” 

beyond its traditional boundaries—race, religion and national origin. See United States v. 

Carolene Prods., 304 U.S. 144, 152 n.4 (1938); see also Plyler v. Doe, 457 U.S. 202, 223 (1982) 

(declining to extend “suspect class” to cover undocumented aliens); San Antonio Indep. Sch. 

Dist. v. Rodriquez, 411 U.S. 1, 28 (1973) (declining to extend “suspect class” to cover low 

income communities). Unless a particular minority warrants “extraordinary protection,” courts 

will usually allow the political process to determine the appropriate level of protection. See 

Rodriquez, 411 U.S. at 28.   

 This case presents a conflict of legal policies—between protecting women’s opportunities 

for athletic achievement and allowing transgender individuals to live authentically as the gender 

with which they identify. Since there are no easy answers to resolving this conflict and such 

cases involve intricate policy interests, this case presents precisely the kind of issue which should 

be left to the political process. For this reason, if the Court believes that NGHSAA’s policy 

distinguishes on the basis of transgender status, only rational basis review applies. Any policy 

that distinguishes on the basis of transgender status is not a sex-based classification for purposes 
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of equal protection analysis, and transgender individuals do not constitute a suspect or quasi-

suspect class on their own merits. 

1. “Sex” does not cover transgender status for purposes of the Equal 
Protection Clause. 

 To trigger heightened scrutiny, government policy must apply against a suspect 

population as a class; if a subset population is sufficiently distinct from the population as a 

whole, then courts must determine whether they qualify for heightened scrutiny on their own 

merits. See Graham, 403 U.S. at 365 (finding that aliens were a suspect class); see also Plyler, 

457 U.S. 223 (refusing to extend “suspectness” to undocumented aliens because of the 

government’s unique interest in preventing people from immigrating illegally).   

For the purposes of sex, classifications are only quasi-suspect under the Equal Protection 

Clause if, “like race and national origin, [they are based on] an immutable characteristic 

determined solely by the accident of birth.” Frontiero, 411 U.S. at 686 (emphasis added). 

Merriam-Webster defines “immutable” as “not capable of or susceptible to change.” Immutable, 

Merriam-Webster.com (Sept. 21, 2020), https://www.merriam-webster.com/ 

dictionary/immutable. While some alterable characteristics—religion and alienage—do receive 

heightened scrutiny, this Court has directly compared “sex” to immutable qualities—race and 

national origin—while declining to draw similar parallels between sex and religion or alienage. 

Frontiero, 411 U.S. at 677. This comparison demonstrates that “sex,” in equal-protection 

analysis, is limited to its immutable meaning—i.e., biological gender.  

 As a result, discrimination against a subset of a particular sex (e.g., transgender 

individuals) will only receive heightened scrutiny as a “sex-based classification” if such 

discrimination is based on permanent and pervasive attributes of sex. See Frontiero, 411 U.S. at 

686–87 (relying in part on the immutability of sex to invalidate a sex-based classification that 
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burdened women more than men); cf. Geduldig, 417 U.S. at 497–98 (holding that a denial of 

coverage for pregnancy—a changeable characteristic only affecting a subset of biological 

women—was not a sex-based classification).  

 If this Court treats NGHSAA’s policy as being a transgender based classification, then 

the intermediate scrutiny that attaches to sex-based classifications does not apply here. In his 

dissent below, Judge Moore attempts to equate “sex” to virtually any aspect of an individual’s 

sexual identity. R. at 13–14. Transgender individuals, however, experience “incongruence 

between [their] gender identity and birth-assigned sex” and undergo a process of change to bring 

their sex into conformity with their gender identity. Grimm, 2020 U.S. App. LEXIS 27234; R. at 

14. In fact, the prefix “trans” denotes “change or transfer.” Trans, Merriam-Webster.com (Sept. 

21, 2020), https://www.merriam-webster.com/dictionary/trans. In order for a policy that 

implicates transgender status to be a sex-based classification, the Court would have to re-define 

“sex” as a mutable, evolving characteristic for purposes of equal protection analysis—directly 

contradicting Frontiero and Geduldig.  

 This Court’s recent decision in Bostock is distinguishable. See Bostock v. Clayton Cty., 

140 S. Ct. 1731 (2020). Bostock is a statutory interpretation case concerning Title VII, not an 

equal protection case. See id. As a result, this Court was concerned with interpreting the statute’s 

text rather than applying equal protection principles. See id. In fact, Bostock demonstrates that 

the legislative process can afford protections to transgender individuals without needing to 

expand equal protection jurisprudence. See id. Because “sex” for purposes of equal protection 

analysis refers to aspects of one’s sex that are permanent and pervasive, the NGHSAA’s policy 

will only constitute sex discrimination if it discriminates on the basis of biological sex. 
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2. Transgender individuals do not constitute a suspect class on their 
own. 

 For heightened scrutiny to apply to NGHSAA’s policy, Powell must prove that the group 

the policy discriminates against can stand on their own as a suspect class, separate from sex. See 

Rodriquez, 411 U.S. at 28. This is an “extraordinary” recourse, and Powell faces an 

exceptionally high burden to succeed on this point. See id. Recognizing that virtually every law 

or policy requires the government to discriminate between persons in some fashion, this Court 

has been exceedingly reluctant to recognize new suspect classes. See id. Although many different 

groups could claim to face “a history of unequal treatment” or “political powerlessness,” the 

Court has not recognized a new suspect or quasi-suspect class in over 40 years. See Mathews v. 

Lucas, 427 U.S. 495, 509–10 (1976) (recognizing classifications based on illegitimacy warrant 

heightened scrutiny).   

 Outside of the traditionally recognized suspect classes, “the Supreme Court has not 

provided a coherent explanation for precisely what factors trigger heightened scrutiny.” Marcy 

Strauss, Reevaluating Suspect Classifications, 35 Seattle Univ. L. Rev. 135 (2011). In Cleburne, 

the Court refused to extend heightened scrutiny to protect individuals with intellectual 

disabilities. See Cleburne, 473 U.S. at 442. First, the Court reasoned that the treatment of such 

individuals was a “difficult and. . . technical matter” which should be handled by legislators and 

not the “ill-informed opinions of the judiciary.” Id. at 443. Furthermore, although individuals 

with intellectual disabilities have surely been subjected to a significant history of discrimination, 

the Court pointed to recent legislative enactments prohibiting discrimination against them as 

evidence that they were not politically powerless. See id. at 445. Finally, the Court noted that 

there were practical considerations weighing against heightened scrutiny for such individuals; 
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specifically, “it would be difficult to find a principled way to distinguish a variety of other 

groups who have. . . immutable disabilities.” Id.  

 NGHSAA’s policy similarly implicates a “difficult . . . and technical matter” not suited to 

judicial remedy. See Cleburne, 473 U.S. at 443. No matter which course of action it took, 

NGHSAA faced allegations of discrimination: it would either discriminate against cisgender 

female athletes by doing nothing, or it would discriminate against male-to-female transgender 

individuals by precluding them from competing on the team of their choice. This tension 

between the interests of cisgender women and transgender women re-appears consistently 

outside the context of NGHSAA’s policy. See Grimm, 2020 U.S. App. LEXIS 27234 (discussing 

bathroom policy affecting transgender individuals). For this reason, protecting transgender status 

via heightened scrutiny would create significant practical difficulties: if sex and transgender 

status are protected as quasi-suspect classifications, how can the Court provide adequate 

protection for both when they inevitably conflict?  

 As in Cleburne, the practical difficulties and “technical matter[s]” associated with 

transgender policy weighs heavily against the judiciary inserting itself into this realm and should 

instead leave these policy decisions to the political process. See Cleburne, 473 U.S. at 443. 

Transgender individuals—like the intellectual disability community from Cleburne—have 

increasingly flexed their political muscle at the local and national levels. Upon their request, 

President Obama signed Executive Order 13672 to prohibit discrimination in the federal 

workforce on the basis of gender identity. See 3 C.F.R. 13672 (2012). His successor—from the 

opposite political party—has continued that policy3. Furthermore, whereas no public officeholder 

 
3 See Press Release, The White House, President Donald J. Trump Will Continue to Enforce 
Executive Order Protecting the Rights of the LGBTQ Community in the Workplace (Jan. 31, 
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in the United States has publicly admitted to having an intellectual disability, there are now over 

20 transgender officeholders throughout the country.4 Taken together, all of these factors prove 

that the petitioner cannot meet the exceedingly high burden necessary to establish transgender 

individuals as a suspect class on their own. 

 
II. NGHSAA’s policy does not infringe upon a fundamental right in violation of the 

Due Process Clause. 

The Fourteenth Amendment’s Due Process Clause prohibits states from “depriv[ing] any 

person of life, liberty, or property, without due process of law.” U.S. Const. amend. XIV, § 1. 

There is a “basic framework” courts follow when evaluating substantive due process claims. See 

Christensen v. Cty. of Boone, 483 F.3d 454, 461 (7th Cir. 2007). The analysis begins with a 

“careful description”—specific and concretely defined—“of the [right] said to be violated.” Id. at 

462; see also Washington v. Glucksberg, 521 U.S. 702, 721 (1997). Next, the analysis asks 

whether that right is “fundamental.” See Christensen, 483 F.3d at 462; see also Snyder v. 

Massachusetts, 291 U.S. 97, 105 (1934).  

A right is deemed fundamental only if it is “deeply rooted” in our nation’s history and 

traditions or if it is “implicit in the concept of ordered liberty.” See Kerry v. Din, 576 U.S. 86, 93 

(2015); Timbs v. Indiana, 139 S. Ct. 682, 687 (2019) (even enumerated rights are fundamental 

only if they are “fundamental to our scheme of ordered liberty,” or “deeply rooted in this 

Nation's history and tradition”). As the Seventh Circuit has noted, the list of rights that rise to 

this level is “a short one” and the judiciary is to act deferentially unless there is discrimination 

 
2017), https://www.whitehouse.gov/briefings-statements/president-donald-j-trump-will-
continue-enforce-executive-order-protecting-rights-lgbtq-community-workplace/. 
4 See Matt Baume, Transgender Candidates Won Big in Elections Last Night, Out Magazine 
(Nov. 6, 2019), https://www.out.com/election/2019/11/06/transgender-candidates-won-big-
elections-lastnight. 
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against a fundamental right. See Sung Park v. Ind. Univ., 692 F.3d 828, 832 (7th Cir. 2012); see 

also Carolene Prods., 304 U.S. at 152 n.4. 

A. The “right to gender identity and choice” Powell claims does not invalidate 
NGHSAA’s policy under the Substantive Due Process Clause.  

1. The specific, concrete liberty interest at issue is a right to compete in 
high-school sports in the division of one’s gender identity.   

 This Court has “a tradition of carefully formulating the interest at stake in substantive due 

process cases” by determining what right is truly affected by the policy or legislation. 

Glucksberg, 521 U.S. at 722. In Doe v. City of Lafayette, the Seventh Circuit summarized this 

Court’s analysis for determining the right truly at issue as being constrained by two factors: 1) 

the factual record, and 2) the limited level of generality allowed by this Court’s substantive due 

process jurisprudence. See Doe v. City of Lafayette, 377 F.3d 757, 769 (7th Cir. 2004). 

The first factor limits the Court’s analysis to the factual circumstances of a particular 

case. The second factor recognizes this Court’s requirement that a “careful description of the 

asserted right must be one that is specific and concrete, one that avoids sweeping abstractions 

and generalities.” See City of Lafayette, 377 F.3d at 769 (defining the specific right at issue to be 

the “right to enter into particular types of public facilities and to stay there for certain purposes,” 

rather than the claimed, and more abstract, “right to movement”); Doe v. Moore, 410 F.3d 1337 

(11th Cir. 2005) (holding the alleged right to “family association, to be free of threats to their 

persons and members of their immediate families, to be free of interference with their religious 

practices, to find and/or keep any housing, and to a fundamental right to find and/or keep any 

employment” was too broad and was correctly formulated as “the right of a person, convicted of 

sexual offenses, to refuse subsequent registration of his or her personal information with Florida 

law enforcement and prevent publication of this information on Florida’s Sexual 

Offender/Predator website”) (internal citations omitted); see also Glucksburg, 521 U.S. at 722.  
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 An example of the Court’s narrowing of the right at issue is found in Glucksburg. In that 

case, the plaintiff abstractly described the asserted right as “liberty to choose how to die,” “a 

right to control one’s final days,” and the “liberty to shape death.” Glucksburg, 521 U.S. at 722. 

This Court rejected all of these formulations as not being specific enough, and instead articulated 

“a right to commit suicide which itself includes a right to assistance in doing so.” Id. at 723. This 

formulation comports not only with the facts of the case but also with the second factor, 

narrowing the right at issue to one that is “specific and concrete” and “avoids sweeping 

abstractions and generalities.” See Glucksburg, 521 U.S. at 722; City of Lafayette, 377 F.3d at 

769. 

 The factual record before us limits the liberty interest truly at stake. Powell argues that 

the liberty interest at issue is the “right to gender identity and choice.” R. at 12. The policy, 

however, does not prohibit transgender individuals from identifying as their chosen gender, it 

only prohibits those who are biologically male from competing against those who are 

biologically female. R. at 5, 12. There is no evidence in the record that this affects Powell, or any 

other transgender students, in any other aspect of life. While the policy does require that 

biological males compete on either men’s or coed teams, there is no prohibition against 

transgender girls identifying as, or expressing themselves as females. Following this Court’s 

formulation of the right in Glucksburg, the “right to gender identity and choice” is properly 

characterized as the “right to compete in high-school sports in the division of one’s gender 

identity.”  

2. A right to compete in high-school sports in the division of one’s 
gender identity is not deeply rooted in our nation’s history and 
tradition.   

After properly identifying the right at issue, the Court must determine whether the 

asserted right is “fundamental to our scheme of ordered liberty” or “deeply rooted in this 
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Nation’s history and tradition.” McDonald v. City of Chicago, 561 U.S. 742, 767 (2010) (citing 

Glucksburg, 521 U.S. at 772). Many rights do not rise to the level of being so deeply rooted in 

our nation’s history and tradition as to warrant protection. Compare Michael H. v. Gerald D., 

491 U.S. 110 (1989) (holding that a non-biological father’s right to parental rights was not rooted 

in our nation’s history and traditions regardless of current social and legislative developments); 

Reno v. Flores, 507 U.S. 292 (1993) (holding an “alleged right of a child . . . to be placed in the 

custody of a . . . private custodian rather than the custody of a . . . child care institution” is “so 

novel that it cannot be considered so rooted in the traditions and conscience of the American 

people as to be ranked as fundamental”); with McDonald, 561 U.S. at 766–67, 770–78 (holding 

that the right to keep and bear arms was fundamental, in part because the right to keep and bear 

arms was incorporated into the concept of due process due to its roots in the Nation’s history and 

tradition). 

 In McDonald, this Court looked to the holding in District of Columbia v. Heller that 

individual self-defense is the “central component” of the Second Amendment, and therefore held 

the right to bear arms to be fundamental. See id. at 767 (citing District of Columbia v. Heller, 

554 U.S. 570, 599 (2008)). To support this conclusion, the Court looked to Heller’s discussion of 

the origin of the right to bear arms in English tradition, which was adopted by American 

colonists. See id. The right to bear arms was ratified in the Bill of Rights, further solidifying the 

view that the founders deemed the right to be fundamental. See id. The Court continued on with 

a lengthy discussion of the history of the right to bear arms to further support its holding that the 

right was rooted in our nation’s history and tradition. See id. at 766. 

 The right to compete in high-school sports in line with one’s gender identity cannot 

similarly be found to be deeply rooted in our nation’s history and tradition—high-school 
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athletics itself does not even rise to this level. While high-school sports first emerged in Eastern 

American boarding schools in the late 1700s, it was not until the 1900s that they came under 

school administrations’ control, rather than being student-run. See Robert Pruter, The Rise of 

American High School Sports and the Search for Control: 1880–1930, 3, 45 (Syracuse 

University Press) (2013). This shift came about through the establishment of leagues and state 

associations but was not uniform across all states. See id. Importantly, sports at this time were 

only available to men. Women’s athletics first came about in the early twentieth century and 

even then, was not widespread. See id. at 146, 244.  

 With such a young history, high-school sports cannot be considered “deeply rooted in our 

nation’s history and tradition”. Unlike the right to bear arms, high-school sports played likely no 

role in the founders’ lives. Not only did the right to bear arms play an integral part in our 

founding but was also passed on from our English ancestors. See Heller, 554 U.S. at 599. 

Administration-sponsored sports first emerged over one hundred years after the founding and 

was mostly available only to men for some time. See Pruter, supra at 24, at 244.  

Competing on teams aligned with one’s gender identity is a very new idea. The first 

report of a transgender student athlete participating in the athletic division aligned with their 

gender identity came in 2017.5 This recent social policy concept cannot be deeply rooted in our 

country’s history and tradition. Even now, only 16 states have “trans-friendly” high-school 

athletics policies. See High School Policies, Transathlete.com, https://www.transathlete.com/k-

12. In several of these states, there is ongoing litigation as to the validity of these policies. See 

Soule v. Conn. Ass’n of Schs., No. 3:20-cv-00201-RNC (D. Conn. filed Feb. 12, 2020); Hecox, 

 
5 See Kiley Crossland, High School Sports & Transgender Athletes, Baptist Press, 
https://www.baptistpress.com/resource-library/news/high-school-sports-transgender-athletes/ 
(2019). 
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2020 U.S. Dist. LEXIS 149442. With such a recent history and so few states recognizing it, the 

alleged right to compete in high-school sports in the division of one’s gender identity cannot be 

said to be a fundamental right. 

 Simply because the founders did not include a right in the Constitution or Bill of Rights 

relating to high-school sports, or even sports generally, does not automatically disqualify the 

Court from finding a fundamental right exists. The Court, in determining that other rights were 

deeply rooted in our nation’s history and tradition, have consulted Western tradition. See Moore 

v. City of East Cleveland, 431 U.S. 494, 503–04 (1977); Wisconsin v. Yoder, 406 U.S. 205 

(1972); Ginsberg v. New York, 390 U.S. 629 (1968). But no such tradition is present here, 

especially in the light of the asserted right Powell asks this Court to find—the right to play high-

school sports in the division of one’s gender identity. 

 NGHSAA’s policy only “deprives” Powell of the right to compete in the female sports 

division in high school. R. at 5. It does not stop her from competing as her chosen gender 

completely, leaving open the option for a coed division in which Appellee can compete as a 

female. R. at 5. NGHSAA’s policy does prohibit Powell from identifying as female in every 

other aspect of her life. The right to compete in the female division in sports is not included in 

the limited rights which the Court has found to be a “fundamental aspect[] of personhood, 

dignity, and the like.” McDonald, 561 U.S. at 792 (internal citations and quotations omitted).  

B.  There is no generalized constitutional right to privacy within which the 
alleged right can be found. 

 This Court has found that there is a protectable right to privacy only when the right is 

deemed “fundamental” or “implicit in the concept of ordered liberty.” Palko v. Connecticut, 302 

U.S. 319, 325 (1937). In the past, the right to privacy has been limited to certain circumstances: 

“the personal intimacies of the home, the family, marriage, motherhood, procreation, and child 
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rearing.” Paris Adult Theatre I v. Slaton, 413 U.S. 49 (1973) (citing Eisenstadt v. Baird, 405 

U.S. 438, 453–454 (1972)); see id., at 460, 463–465 (White, J., concurring); Stanley v. Georgia, 

394 U.S. 557, 568 (1969); Griswold v. Connecticut, 381 U.S. 479, 486 (1965); Loving, 388 U.S. 

at 12; Prince v. Massachusetts, 321 U.S. 158, 166 (1944); Skinner v. Oklahoma, 316 U.S. 535, 

541 (1942); Pierce v. Soc’y of Sisters, 268 U.S. 510, 535 (1925); Meyer v. Nebraska, 262 U.S. 

390, 399 (1923).  

As a general rule, courts are “reluctant to expand the concept of substantive due process.” 

Willis v. Town of Marshall, 426 F.3d 251, 265 (4th Cir. 2005). As courts have noted: “‘privacy’ 

is not a magic term that automatically triggers constitutional protection.” Students & Parents for 

Privacy v. United States Dep’t of Educ., No. 16-cv-4945, 2016 U.S. Dist. LEXIS 150011, *78 

(N.D. Ill. Oct. 18, 2016). 

 Substantive due process has been extended to privacy interests in the above limited 

circumstances, and this Court “always [has] been reluctant to expand the concept of substantive 

due process because guide posts for responsible decision making in this area are scarce and 

open-ended.” Glucksberg, 521 U.S. at 708. In Glucksburg, the right requested to be found by the 

Court was to determine the time and manner of their own death. See Id. at 722. This Court, in 

declining to extend the “self-sovereignty” right in this way, stated “[b]y extending constitutional 

protection to an asserted right or liberty interest, we, to a great extent, place the matter outside 

the arena of public debate and legislative action.” Id. at 720. The Court emphasized that it must 

“exercise the utmost care whenever we are asked to break new ground in this field . . . lest the 

liberty protected by the Due Process Clause be subtly transformed into the policy preferences of 

the members of this Court.” Id. (internal citations omitted).  
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 Similar to the asserted right in Glucksburg, here, the Appellee asks the Court to find that 

a right exists due to the existence of a larger, more general right. This Court, and multiple circuit 

courts, have declined to expand substantive due process in this way repeatedly, including finding 

there is no general constitutional right to privacy. See Id. at 723; Reno, 507 U.S. at 303; Students 

& Parents for Privacy, 2016 U.S. Dist. LEXIS 150011; C. N. v. Ridgewood Bd. of Educ., 430 

F.3d 159 (3d Cir. 2005) (“The United States Constitution does not mention an explicit right to 

privacy and the United States Supreme Court has never proclaimed that such a generalized right 

exists”); see also Lawrence v. Texas, 539 U.S. 558, 605–606 (2003) (Thomas, J., dissenting) (“I 

can find neither in the Bill of Rights nor any other part of the Constitution a general right of 

privacy”).  

The asserted right here is this type of general privacy right, with Powell asserting only 

that the policy infringes on her privacy right in terms of a right to gender identity and choice. R. 

at 12. As the Fourteenth Circuit stated in its decision, “the issue before the Court today is not 

whether Plaintiff has a fundamental right in the choice of gender and gender identity, but 

whether Plaintiff has a fundamental right to compete in athletics as a woman, rather than as a 

male, Plaintiff’s biological sex.” R. at 12. As there is no general constitutional right to privacy, 

the Court is limited to the formulation of the right as stated above, which fails to rise to the level 

of being “fundamental.” The asserted right is not comparable to the other rights stemming from 

the right to privacy – the right to make contraceptive decisions, the right to have an abortion, 

even the right to make decisions about your children’s education. See Griswold, 381 U.S. at 485; 

see also Planned Parenthood v. Casey, 505 U.S. 833 (1992).   
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C. With no fundamental right at issue, the Due Process Clause demands only 
rational basis review, which the policy survives. 

 Because there is no fundamental liberty interest at play, NGHSAA’s policy is subject to 

rational basis review. Heller v. Doe, 509 U.S. 312, 319–320 (1993). To survive, the association 

need only show the policy is rationally related to a legitimate state interest. See Lawrence, 539 

U.S. at 580 (O’Connor, J., concurring). As discussed above, the policy withstands rational basis 

review and is thus constitutionally permissible. See supra, Subsection I.A. 

CONCLUSION 

 For the foregoing reasons, respondent requests that the Court affirm the judgment of the 

Fourteenth Circuit.  

        Respectfully submitted, 
 
        Team Number 39 
        Counsel for Respondent 
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