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QUESTIONS PRESENTED 

(1) Whether a policy prohibiting transgender women from competing on female-only teams 
violates the Equal Protection Clause of the Constitution when the U.S. Supreme Court 
has held that physical differences between men and women make them differently 
situated.  
 

(2) Whether, under the Due Process Clause of the Constitution, a policy infringes upon a 
fundamental liberty right when that policy speaks towards whether biologically male 
transgender high school students may compete in athletics as women.  
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STATEMENT OF THE CASE 

Factual Background:  

In the summer of 2019, rising high school junior Brittany Miller hoped to continue 

competing as the top swimmer for her high school women’s swim team, a position she earned 

thanks to years of tenacity, commitment, and sacrifice. R. at 3. Brittany’s athletic journey started 

when she was just five years old, the year she began competing in her neighborhood’s summer 

swim team. R. at 3. By the age of 13, Brittany had already made a name for herself as a serious 

competitor—she earning over 200 first place finishes. R. at 3. Around this time, one of Brittany’s 

swim coaches suggested that she begin training in the off season, expressing that he saw 

national—perhaps even Olympic—potential in her. R. at 3. This would, however, require her to 

continue to succeed in swimming, especially once she became eligible to compete at a high 

school level. R. at 3. Her success as a member of her high school team would directly affect her 

eligibility to swim on a college team, a necessary step in the direction of becoming an Olympic 

swimmer. R. at 3.  

Brittany wasn’t the only one invested in her athletic career. Her parents did everything 

they could to bolster their daughter’s swimming prospects, but worried that their inability to pay 

for college would prohibit Brittany’s success. R. at 3. Mrs. Miller was a kindergarten teacher 

who was still paying off student loans from her master’s degree, and Mr. Miller worked as a 

local handyman who, although paid decently for his work, did not have a steady income. R. at 3. 

After sharing their fears with Brittany’s swim coach, he reassured them that if Brittany put in the 

work now—and if they provided the financial support for her to do so—it would pay off in the 

long run as Brittany was sure to obtain a scholarship to swim in college. R. at 3.  

 Mr. and Mrs. Miller trusted these assurances and shouldered the responsibility of 

financing Brittany’s extra training. R. at 3. Both parents took on part-time jobs in the evenings 
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and on the weekends to pay for a trainer. R. at 3. Brittany began training five to six days a week 

during the off-season and, during her first season on the high school swim team, it became 

obvious that her and her parents’ hard work was paying off.  R. at 3. As a mere freshman, 

Brittany finished first at the 4A High School State Championships in the 100-yard butterfly and 

the 200-yard individual medley, setting the record as the first member of the North Green High 

School women’s swim team to win two individual events at the State Championships. R. at 3.  

With each passing year, the import of Brittany’s athletic performance grew. Accordingly, 

she continued to train in the off-season and to improve her times, winning another State title 

during her sophomore year. R. at 3. As Brittany’s junior year approached, the gravity her final 

two seasons held weighed on her; Brittany’s record in these years would have a significant 

impact on the schools that would recruit her, the events she would swim for them, and the 

scholarships she would receive. R. at 3–4. Over the summer between Brittany’s sophomore and 

junior years, representatives from several colleges and universities reached out to her parents, 

indicating interest in having Brittany swim for their schools. R. at 4. As one of the scouts told the 

Millers, “we’ll be at Brittany’s meets this year and next, if we continue to see her place as she 

has in the past, we definitely have a spot for her, at no cost to you.” R. at 4.  

Brittany’s junior year, though, did not go as expected. North Greene High School began 

allowing transgender athletes to participate on the sports teams that aligned with their identified 

gender as opposed to their biological sex. R. at 4. Brittany’s principal adopted this policy as a 

“designed [effort] to afford an increasing number of transgender students an opportunity to 

participate in athletics in a manner congruent with their gender identity.” R. at 4.  

This policy would prove to be a roadblock to the success of naturally-born females on the 

North Green swim team for one significant reason: The policy allowed Taylor Powell to compete 
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on the women’s swim team. Like Brittany, Taylor excelled at swimming from a young age. R. at 

4. Unlike Brittany, though, Taylor was born a male. R. at 4. After struggling with her male 

designation and subsequently being diagnosed with gender dysphoria,1 Taylor began identifying 

as female. R. at 4. Between her sophomore and junior year, she informed the school that she was 

transgender, currently transitioning, and wanted to be considered a female student. R. at 4. More 

so, what Taylor really wanted from the school was to be allowed to compete as a female in 

athletic events. R. at 4.  

Taylor provided the principal with information from the National Association for 

Transgender Athletes (“NATA”), a group committed to advocating for transgender student-

athletes being allowed to participate in high school athletic programs consistent with their gender 

identity. R. at 4.  Persuaded by Taylor’s case, the principal allowed her to try out for the 

women’s swim team during the fall of 2019. R. at 4.  

Brittany was disheartened to learn about the new policy. R. at 4. She feared that it would 

put her at a competitive disadvantage—rendering all the hard work, money, and sacrifice that she 

and her family had invested into her athletic career all for naught. R. at 4. News from a 

neighboring state’s high school, which enacted a similar policy, only added to her stress. R. at 4. 

In that state, two transgender women t dominated at the women’s state track championships, 

capturing the attention of collegiate coaches and the media. R. at 4.  

Brittany’s fears proved to be warranted after Taylor tried out for the team and easily 

dominated the butterfly and backstroke events––events which were once Brittany’s specialty. R. 

at 3, 4.  Taylor regularly defeated Brittany in swim meets, winning by several seconds. R. at 5. In 

 
1Gender dysphoria is a condition in which an individual experiences distress stemming from an incongruence 
between their gender identity and the sex assigned to them at birth. Treatment for gender dysphoria includes 
allowing a transgender individual to live in accordance with their preferred gender identity. R. at 4.  
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fact, at the season ending conference meet, Taylor finished first and qualified for the state 

championships; Brittany, a distant second, failed to even qualify for the state meet. R. at 5. 

Brittany feared that the local state university, home to one of the nation’s top swimming 

programs, would recruit her new teammate and that Brittany would end up being recruited only 

by smaller, less competitive schools. R. at 5.  

By the end of the season, news of this new star swimmer had circulated widely. R. at 5.  

Swimmers from other schools noticed Taylor’s domination that season and began to question 

how this newcomer was winning so many races by such wide margins. R. at 5. Some even asked 

Taylor’s coaches about her secret for success and her training regimen. R. at 5.  

Brittany, her parents, her teammates, and coaches and parents from other area high 

schools presented their concerns to the North Greene High School Athletic Association (the 

Association) in February of 2020 after the season ended. R. at 5. Although Taylor competed on 

the women’s swim team during the 2019-2020 swim season, the Association did not have any 

rules addressing whether a transgender athlete could compete on an athletic team that did not 

align with his or her biological sex. R. at 5. The Association heard statements from Brittany, 

Taylor, and other interested parties during the meeting, and it read submissions from several 

groups on opposing sides of the issue, including the NATA. R. at 5. Several Association Board 

members noted that they found the plight of Brittany and other biologically female athletes––that 

allowing naturally-born males to compete against women undermines the progress made towards 

meaningful opportunities for female athletes––particularly moving. R. at 5. After considering the 

predicaments of both sides, the Assocation’s Board adopted a new policy in March 2020 which it 

called the Fair Opportunity for Women Athletes policy. R. at 5.  
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This policy is premised on the fact that “inherent, physiological differences between male 

and females result in different athletic capabilities” and that to “allow biological males to 

compete against women would put women at an unfair competitive disadvantage.” R. at 5. 

Further, the policy aimed to preserve the significant gains made over the past several decades to 

afford female athletes greater opportunities to compete on an even playing field with men. R. at 

5. To achieve these ends, the policy provided that:  

(1) Interscholastic and intramural club athletic teams or sports that are sponsored 
by a public primary or secondary school or institution whose students or teams 
compete in the North Green High School Athletic Association should be 
“expressly designated as one (1) of the following based on biological sex: (a) 
Males, men, or boys; (b) Females, women, or girls; or (c) Coed or mixed.  

(2) Athletic teams or sports designated for females, women, or girls shall not be 
open to students who are biologically male. 

R. at 5. The policy stayed silent on any comparable limitation for any individuals—whether 

transgender or cisgender—who wish to participate on a team designated for males. R. at 5.  

When Taylor spoke to the women’s swimming coach and high school principal, they 

informed her that they had no choice under the policy, which governed their school and all 

schools subject to the Association. R. at 6. Neither Taylor nor any other naturally-born male 

students could try out or compete for the women’s swim team. R. at 6. 

Procedural Background:  

Taylor filed a complaint against the Association in the United States District Court for the 

Eastern District of North Greene on March 15, 2020. In Taylor’s complaint, she challenges the 

Association policy, asserting that it violates the Equal Protection and Due Process Clauses of the 

Fourteenth Amendment to the United States Constitution. Ultimately, Taylor seeks declaratory 

and injunctive relief. 
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On expedited hearing, the District Court entered a preliminary injunction against 

enforcement of the policy; granting Taylor’s motion for summary judgment and denying the 

Association’s motion for summary judgment. Concluding that the policy at issue is 

unconstitutional, the District Court entered a permanent injunction against enforcement of the 

policy on June 1, 2020.  

The Association timely appealed the decision to the Fourteenth Circuit Court of Appeals. 

Subsequently, the Fourteenth Circuit reversed the decision of the District Court; concluding that 

summary judgment should have been entered for the Association on the Equal Protection and 

Due Process Claims. Taylor Powell appeals the Fourteenth Circuit’s ruling. 

SUMMARY OF THE ARGUMENT 

Any competitive swimmer (or even the casual spectator) knows that what separates a 

first-place finish from a second-place one is often only a mere fingertip. The timing of that final 

reach for the finish can spell the difference between victory and defeat, goals fulfilled and 

dreams crushed. In a game of inches, even the slightest of unfair advantages is substantial. This 

case begins and ends with Taylor asserting protections that, simply put, cannot be used to 

safeguard her unfair advantage. The Association’s policy prohibiting biologically-male 

transgender students from competing in all-female sports events violates neither the Equal 

Protection Clause nor the Due Process Clause. To say otherwise would be to ignore scientific 

truisms and the past holdings of this Court. 

The Supreme Court of the United States should affirm the decision of the Fourteenth 

Circuit to deny Taylor’s motion for summary judgment for the following reasons. The 

Association’s policy does not violate the Equal Protection Clause when subject to the rational 

basis analysis. This test is the appropriate standard for classes of individuals that are not 
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considered suspect on any level. While the Supreme Court has not held whether transgenders as 

a class are considered any level “suspect,” many lower courts have held that they are not. The 

Association’s policy holds up under the rational basis analysis. This is because Taylor is not 

similarly situated to the other individuals on the women’s swim team due to her physiological 

advantages; giving merit to her dissimilar treatment. And the policy put in place by the 

Association is rationally related to the governmental interest in protecting women from those 

physiological differences. What is more, in the event that transgender student athletes are 

considered a quasi-suspect class, the Association’s policy also holds up against the heightened 

scrutiny of the intermediate standard. The intermediate standard requires that the classification 

must serve important government objectives and that those objectives must be substantially 

related to achievement of those objectives. The separate classification of transgender women and 

naturally-born women is substantially related to an important governmental objective—that of 

protecting naturally-born women in sports, a fight that has been ongoing for decades. 

Additionally, the claim that the Association’s policy violates the Due Process Clause 

cannot be substantiated. When substantive due process is at issue, the court will defer to the 

legislature unless a there is an infringement of a fundamental right. This Court has already 

explicitly held that, like the right to an education, the rights to play sports and participate in non-

academic extracurricular activities are not fundamental.  Furthermore, the policy passes the 

rational basis review–– the standard used to determine whether a regulation is valid when a 

nonfundamental right is at issue. Under rational basis review, a policy will stand if (1) there is a 

legitimate state interest that (2) can be rationally furthered by the statute. The Association does 

have a legitimate interest in protecting the fairness of competition within young women’s sports, 

and the policy at issue is a reasonable means of protecting this fairness, as the 
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For the above reasons, this Court should affirm the decision of the Fourteenth Circuit to 

deny Plaintiff Taylor Powell’s motion for summary judgment. 

STANDARD OF REVIEW 

This Court reviews the Fourteenth Circuit Court of Appeals’ reversal of the trial court’s 

summary judgment ruling. Summary judgment is appropriate if the record shows that there is no 

genuine issue as to any material fact and the moving party is entitled to judgment as a matter of 

law. (Fed. R. Civ. P. 56).  

The issues before both lower courts were pure legal questions about whether transgender 

student athletes are protected by the Equal Protection or Due Process Clauses of the Fourteenth 

Amendment. The parties thus did not present any disputed issues as to material facts in either 

appeal, and this Court will therefore review these issues of law de novo. B & G Enterprises, Ltd. 

v. U.S., 220 F.3d 1318, 1322 (Fed. Cir. 2000). Under de novo standard of review, this Court 

owes no deference to the lower court’s decision and applies the same standard as the district 

court. Whatley v. CNA Ins. Co., 189 F.3d 1310, 1313 (11th Cir. 1999). See also Podberesky v. 

Kirwan, 38 F.3d 147 (4th Cir.), amended on denial of reh'g, 46 F.3d 5 (4th Cir. 1994).  

ARGUMENT 

I. The Policy Set Forth by the Association Does Not Violate the Equal Protection 
Clause. 
 
The Equal Protection Clause of the Fourteenth Amendment demands that “no State shall 

‘deny to any person within its jurisdiction the equal protection of the laws.’” City of Cleburne. v. 

Cleburne Living Ctr., 473 U.S. 432, 439 (1985). This clause protects individuals from 

discriminatory treatment, ensuring that the protection of the law is provided to all individuals in a 

uniform manner. Id. Here, the Equal Protection Clause is not violated. This is because, under any 

applicable level of scrutiny, the dissimilar treatment by the Association towards transgender 
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female student athletes is both rationally and substantially related to an important governmental 

interest. Moreover, these athletes—transgender women athletes —are not similarly situated to 

their peers and, as such, require different treatment. 

A. Under Any Level of Scrutiny, the Policy Set Forth by the Association Does 
Not Violate the Equal Protection Clause. 
 

At its core, the Equal Protection Clause is a “direction that all persons similarly situated 

should be treated alike.” Jamison v. Davue, No. CIV S-11-2056 WBS, 2012 WL 996383, at *3 

(E.D. Cal. 2012) (emphasis added). This implies, however, that those who are not similarly 

situated may be treated differently. See id. Indeed, courts have held that, where there are 

legitimate differences between individuals, dissimilar treatment is warranted. See id; see also 

Michael M. v. Super. Ct., 450 U.S. 464, 464 (1981) (“[T]he Equal Protection Clause does not 

‘demand that a statute necessarily apply equally to all persons’ or require ‘things which are 

different in fact… to be treated in law as though they were the same . . .”); Gomes v. R.I. 

Interscholastic League, 469 F. Supp. 659, 664 (1979) (concluding that differences in treatment 

are permissible if they aren’t based on overbroad generalizations).  

One circumstance where dissimilar treatment is often considered to be valid is with 

gender-classifications. Michael, 450 U.S. at 464 (1981) (“[A] statute will be upheld where the 

gender classification is not invidious, but rather realistically reflects the fact that the sexes are not 

similarly situated in certain circumstances.”); see also Bauer v. Lynch, 812 F.3d 340, 350 (2016) 

(same); Parham v. Hughes, 441 U.S. 347, 354 (1979) (“In cases where men and women are not 

similarly situated . . . and a statutory classification is realistically based upon the differences in 

their situations, this Court has upheld its validity.”); U.S. v. Virginia, 518 U.S. 515, 533 (1996) 

(“Supposed ‘inherent differences’ are no longer accepted as a ground for race or national origin 

classifications… Physical differences between men and women, however, are enduring: ‘[T]he 
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two sexes are not fungible . . .”). The special nature of gender classifications gives rise to an 

intermediate standard of review—whereby a “gender classification fails unless it is substantially 

related to a sufficiently important governmental interest” Cleburne, 473 U.S. at 441 (1985). 

Groups who fall under this intermediate standard are known as “quasi-suspect” classes. Grimm v. 

Gloucester Cty. Sch. Bd., No. 19-1952, 2020 WL 5034430, at *13 (4th Cir. 2020). 

 When a group is not considered to be “suspect” on any level, then the standard of review 

is lowered to the rational basis analysis.2 See Brainburg v. Coalinga State Hospital, No. 1:08–

CV–01457–MHM, 2012 WL 3911910 (E.D. Cal. 2012). “To prevail under this theory, a plaintiff 

must show that: (1) she is a member of an identifiable class; (2) she was intentionally treated 

differently from others similarly situated; and (3) there is no rational basis for the difference in 

treatment.” Kaeo-Tomaselli v. Butts, No. CIV. 11-00670 LEK, 2013 WL 399184, at *5 (D. Haw. 

2013) (quoting Vill. of Willowbrook v. Olech, 528 U.S. 562, 564 (2000)). At its core, this 

standard simply requires that any regulation, policy, or practice be “reasonably related to 

legitimate penological interests.” Jamison, 2012 WL 996383, at *3 (E.D. Cal. 2012) (citing 

Turner v. Safley, 482 U.S. 78, 89 (1987)). 

1. It is Likely That Transgender Student Athletes Are Not a Quasi-
Suspect Class, and the Rational Basis Analysis is Appropriate. 
 

While gender-based equal protection violations generally fall under the intermediate-

scrutiny standard, there is a large body of case law that excludes transgender individuals from 

this level of scrutiny. Rather, the courts have held that transgenders fall under the rational basis 

review. Lopez v. City of New York, No. 05 Civ. 10321 (NRB), 2009 WL 229956, at *13 (S.D. 

 
2A third standard is used for classifications based on race, alienage, or national origin. Cleburne, 473 U.S. (1985). 
Laws pertaining to these factors are subjected to strict scrutiny, the highest level of scrutiny under the Equal 
Protection Clause, and “will be sustained only if they are suitably tailored to serve a compelling state interest.” Id. 
This level of scrutiny, however, does not govern gender-based claims. Id. This level of scrutiny, the highest level, 
has not been held to apply to gender-based or transgender-based classification by any court.  
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New York, 2009) (“[Plaintiff’s] claims that she was subjected to discrimination based on her 

status as a transgender are subject to rational basis review”); Butts, 2013 WL 399184, at *5 

(2013) (“Plaintiff puts forth no evidence that her status as a hermaphrodite, or transgender 

female, qualifies her as a member of a protected class. Nor has this court discovered any cases in 

which transgender individuals constitute a ‘suspect’ class.”); Brainburg 2012 WL 3911910, at *8 

(E.D. Cal. 2012) (“[I]t is not apparent that transgender individuals constitute a ‘suspect’ class.”). 

When courts have held otherwise—that classification of transgender individuals are subject to 

heightened scrutiny—it has been because the classification was based on outdated stereotypes. 

See M.A.B. v. Bd. of Educ., 286 F. Supp. 3d 704, 718 (D. Md. 2018) (holding that sex-based 

stereotypes are insufficient to justify classifications).  

For example, in Grimm v. Gloucester County School Board, the Fourth Circuit 

recognizes that gender-based classifications are subject to intermediate scrutiny because gender 

“frequently bear[s] no relation to the ability to perform.” 2020 WL 5034430, at *13 (4th Cir. 

2020) (citing Cleburne, 473 U.S. at 440–41 (1985)). The Grimm Court, in reviewing a school 

policy that prohibited transgender students from using the restroom of the gender they identified 

with, held that “such policies punish transgender persons for gender non-conformity, thereby 

relying on sex-based stereotypes.” Id. at *14. Ultimately, the Fourth Circuit rejected the notion 

that Grimm is dissimilarly situated from other men for the purpose of using the restroom. 

Holding instead that the Equal Protection Clause is violated by such a policy. See id. at 25. 

The only two circuits to hold the same––the Seventh and Eleventh Circuits––did so under 

nearly identical fact patterns. Whitaker By Whitaker v. Kenosha Unified Sch. Dist. No. 1 Bd. of 

Educ., 858 F.3d 1034, 1052 (7th Cir. 2017) (“School District [policy] decides which bathroom a 

student may use based upon the sex listed on the student's birth certificate[.]”) Adams by & 



   
 

 12 

through Kasper v. Sch. Bd., 968 F.3d 1286, 1296 (11th Cir. 2020) (“The School Board's 

bathroom policy singles out transgender students for differential treatment because they are 

transgender . . . therefore [the Court] appl[ied] heightened scrutiny to the School Board bathroom 

policy.”). All three of these cases are distinguishable from the present case; thus, a different 

result is necessary.  

The policies disputed in the above cases seek to point out arbitrary distinctions between 

individuals and then use those arbitrary distinction to treat the individuals differently. See e.g., 

Grimm, 2020 WL 5034430 (4th Cir. 2020); Whitaker, 858 F.3d (7th Cir. 2017); Adams, 968 F.3d 

(11th Cir. 2020). The bathroom policies look to separate students by gender, yet gender has no 

bearing on those students’ actual use of the restroom. In these cases, gender’s role is simply that 

of a discriminatory tactic. Each of the policies discussed by the Fourth, Seventh, and Eleventh 

Circuits focused on whether birth-given gender classifications were an appropriate means by 

which to classify bathroom use; the present case does not. See e.g., Grimm, 2020 WL 5034430 

(4th Cir. 2020). Each court found that where gender is used as a means to separate students when 

using the restroom, transgenders are “quasi-suspect,” and the Equal Protection Clause is being 

violated. See e.g., Grimm, 2020 WL 5034430 (4th Cir. 2020). As the Fourth Circuit perfectly 

notes, when an action “creates ‘arbitrary or irrational’ distinctions between classes of people out 

of ‘a bare. . . desire to harm a politically unpopular group[,]’” it is unconstitutional. Id. at *13. 

The actions taken by the school boards in barring transgender students from using the restroom 

of the sex they identified with rely on overbroad and arbitrary generalizations about the sexes—

perpetrating gender stereotypes. Id. at *14. 

 The Association’s policy, on the other hand, has both rhyme and reason to its 

implementation: it remedies a situation in which gender does have bearing on a party’s ability to 
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perform. The policy does not fail to recognize that transgender women are indeed women (or, 

conversely, that transgender men are indeed men), nor does it create arbitrary policies that treat 

them differently in circumstances where they are similarly situated. Instead, the policy 

recognizes that naturally-born males and females are not similarly situated in all scenarios, and, 

at times, policies must be put in place to protect those differences. The circumstance dealt with in 

the policy put in place by the Association––athletic classification by gender––does relate to 

performance. Indeed, sports are an area where transgender student athletes are not similarly 

situated to other student athletes. The narrow line of cases which hold transgenders to be “quasi-

suspect” are not applicable here. Accordingly, the rational basis analysis should be employed in 

analyzing the Association’s policy of classifying transgender student athletes. Under this 

analysis, although Taylor is a member of an identifiable class and she is intentionally treated 

differently from others, she is not similarly situated, and there is a rational basis for the 

difference in treatment. 

a. Plaintiff Is Not Similarly Situated to the Other Individuals on 
the Women’s Swim Team. Thus, Dissimilar Treatment Is 
Justified. 
 

As previously mentioned, the Equal Protection Clause “is essentially a direction that all 

persons similarly situated should be treated alike.” Jamison, 2012 WL 996383, at *3 (E.D. Cal. 

2012). The standard for determining whether individuals are similarly situated “is whether a 

prudent person, looking objectively at the incidents, would think them roughly equivalent and 

the protagonists similarly situated.” Ray v. Ropes & Gray LLP, 799 F.3d 99, 114 (1st Cir. 2015). 

The Equal Protection Clause does not “demand that a statute necessarily apply equally to all 

persons” or require “things which are different in fact… to be treated in law as though they were 
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the same. But rather realistically reflects the fact that [some individuals] are not similarly 

situated in certain circumstances.” Michael, 450 U.S. at 468 (1981). 

Taylor is a transgender woman––a woman in every way except biologically. It is this 

biological disparity that leaves Taylor situated differently from her peers on the women’s swim 

team. Naturally-born men and women are proven to have physiological differences. Differences 

which give naturally-born males an advantage in the sports arena. Any prudent person, looking 

objectively at Taylor’s situation versus that of her teammates, would not think them roughly 

equivalent nor similarly situated. 

i. The Physiological Difference Between Naturally-born 
Males and Naturally-born Females Cause Them to be 
Situated Differently in the World of Sports.  

 
i. Testosterone Creates an Innate Advantage in 

Sports. 
 

The culprit behind these differences is testosterone. A research article by the University 

of Washington discusses the growing controversy around transwomen and sports. BRADLEY 

ANAWALT & ALVIN MATSUMOTO, REPORT ON SEX HORMONES AND ATHLETES FOR THE NCAA,  

https://medicine.uw.edu/news/sex-hormones-and-athletes (last visited Sept. 28, 2020).  

According to the article, any man or woman who has higher concentrations of testosterone in his 

or her blood may gain a competitive advantage in competitions where muscle strength, speed, or 

endurance is important. Id. This advantage stems from with how testosterone effects the makeup 

of an individual’s blood; testosterone creates an increase in the production of hemoglobin. Id. 

This increase in hemoglobin is important because hemoglobin is the protein that carries oxygen 

in the blood. An increase in hemoglobin means an increase in the amount of oxygen throughout 

the body, including the muscles. Id. The increased amount of oxygen to the muscles is what 

appears to confer a competitive advantage in many sports. Id. 
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In fact, even the International Olympic Committee (“IOC”) recognizes the competitive 

advantages seen from increased testosterone levels. IOC CONSENSUS MEETING ON SEX 

REASSIGNMENT AND HYPERANDROGENISM (2015),  

https://stillmed.olympic.org/Documents/Commissions_PDFfiles/Medical_commission/2015-

11_ioc_consensus_meeting_on_sex_reassignment_and_hyperandrogenism-en.pdf.  Due to the 

unavoidable athletic benefits bestowed on individuals with higher testosterone levels, the 

International Olympic Committee (“IOC”) has imposed restrictions on those athletes who 

transition from male to female. Id. Transgender women are eligible to compete in the female 

category under the following conditions: 

2.2. The athlete must demonstrate that her total testosterone level in serum has been 
below 10 nmol/L for at least 12 months prior to her first competition (with the 
requirement for any longer period to be based on a confidential case-by-case 
evaluation, considering whether or not 12 months is a sufficient length of time to 
minimize any advantage in women’s competition). 

2.3. The athlete's total testosterone level in serum must remain below 10 nmol/L 
throughout the period of desired eligibility to compete in the female category. 

Id. The IOC implemented these guidelines with the underlying policy basis that it is necessary to 

ensure, insofar as possible, that trans athletes are not excluded from competition merely because 

of their sexual identification, while still protecting the integrity of women’s sports. See id. at 2.  

It is an unavoidable truth that transgender women and naturally-born women have 

different physiological compositions. This difference in composition is largely due to the higher 

levels of testosterone in naturally-born men than women. And while there may be some physical 

activities that serves as an exception to this general rule, any activity that derives an advantage 

from muscle strength, speed, or endurance is not one of those exceptions.  

ii. The Disparity Between Naturally-born Males and 
Females is Especially Prominent in High School 
Swimming. 
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One sport, particularly at the high school level, that sees a clear advantage between 

naturally-born males and naturally-born females is swimming. A review by the International 

Journal of Environmental Research and Public Health discusses the differences seen between 

naturally-born women and men in swimming competitions. SEX DIFFERENCES IN SWIMMING 

DISCIPLINES—CAN WOMEN OUTPERFORM MEN IN SWIMMING? 17th ed. (2020). The results 

showed that naturally-born women tend to decrease the existing sex differences in specific age 

groups; specifically, when younger than 10 years and older than 75–80 years. Id. But between 

the ages of 10-years-old and 17-years-old, boys are increasingly faster than girls. Id. Meaning, 

the high school level is where swimming sees the largest disparity between naturally-born men 

and women. And in a sport where mere centimeters can make the difference between winning or 

not even placing, this discrepancy is especially consequential.   

Along those lines, the following tables show just how much of a difference there can be 

between naturally-born men and women in the world of swimming: 
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R at 20. These tables are a compilating of times from state championships nationwide over the 

past ten years. At first glance, this data can be deceiving—showing the top naturally-born 

women in each competition only slightly trailing the naturally-born men. But closer inspection 

shows the true story. According to the times on the tables, average time for the male 200-yard 

Individual Medley is 1:44.295 minutes, while the average time for the female is 1:54.254 

minutes. The same variances between naturally-born men and women are seen in the times for 

the 100-yard Butterfly; males averaging a time of 46.411 seconds and females averaging a time 

of 57.089 seconds. In both races, naturally-born men see a marked decrease in times, compared 

to naturally-born women. This disparity between males and females on the high school level fits 

precisely with what the Journal of Environmental Research and Public Health concluded about 
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males and females at the high school level: Teenage male swimmers are simply faster than 

teenage females.  

 Taylor is the illustration of these physiological differences at North Greene High School. 

Upon joining the women’s swim team, her times immediately surpassed those of all the other 

women, and she began knocking the other women out of the competition. R. at 5. The 

Association recognized these physiological differences, acknowledged the impact this could 

have on naturally-born female athletes, and implemented a policy to safeguard against negative 

repercussions in the women’s athletic program. R. at 5. The simple truth is, in the world of 

sports, naturally-born men and women are dissimilarly situated.  

ii. Existing Case Law Supports That Naturally-born Males 
and Naturally-born Females Are Not Similarly Situated 
Due to Physiological Differences. 

Since women were first allowed into the sports arena in any meaningful way, there has 

been controversy over how to handle competition between naturally-born men and women. Time 

and time again, the need to protect women’s opportunities in competition has won out to the 

desire of naturally-born men to compete against women. Courts have held that naturally-born 

men and women’s physical difference afford women certain protections. Accordingly, case law 

supports the notion that naturally-born men and women are not similarly situated in 

circumstances such as this.  

In U.S. v. Virginia, the Commonwealth of Virginia maintained a military academy that 

only accepted men, Virginia Military Institute (“VMI”). 518 U.S. at 520 (1996). The United 

States sued Virginia and VMI on the grounds that the “male-only” acceptance policy violated the 

Equal Protection Clause. Id. This Court, although holding that VMI was violating the Equal 

Protection Clause, adjudged that “physical differences between men and women. . . are 

enduring” and that “the two sexes are not fungible.” Id. at 533. 
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In Bauer v. Lynch, the plaintiff failed out of the FBI Academy because he was unable to 

pass the gender-normed physical fitness test (“PFT”). 812 F.3d 340 (2016). The plaintiff claimed 

that the PFT is discriminatory towards males because it sets different physical standards for men 

versus women. Id. at 342. The Bauer Court, however, concluded that “the physiological 

differences between men and women impact their relative abilities to demonstrate the same 

levels of physical fitness.” Id. at 351. And that “some differences between the sexes [are] real, 

not perceived, and therefore [] require accommodations.” Id. at 350. Ultimately, the Bauer Court 

held that the utilization of “physical standards that distinguish between the sexes on the basis of 

their physiological differences” is constitutional. Id. 

 In O’Connor v. Board of Education of School District 23, the plaintiff, a middle school 

girl, filed a motion for preliminary injunction against her school, requesting that she be allowed 

to try-out for the boys’ basketball team. 449 U.S. 1301 (1980). The district court granted the 

motion, stating that the defendants were not persuasive in arguing that there were no other, better 

alternatives to keeping the plaintiff from trying out for the men’s team. On appeal, the Court of 

Appeals granted a stay of the preliminary injunction. This Court agreed with the Court of 

Appeals, concluding that without gender-based classifications, “there would be a substantial risk 

that boys would dominate girls’ programs and deny them an equal opportunity to compete in 

interscholastic events.” Id. at 1307. This Court, after noting that “gender-based classification can 

be adequately justified,” held that the application to vacate the stay was denied.   

 Each of these cases, although varied in fact pattern, stand for the proposition that 

naturally-born men and women are physically different. In noting this, courts have continuously 

reached the holding that provides women with the level of protection that ensures they are given 

a level playing field to their male counterparts. To be sure, this is not to say that naturally-born 
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women are guaranteed equal “results” but that under the Equal Protection Clause, they must at 

least be given equal opportunity. Virginia, 518 U.S. at 530 (1996). 

b. It Can Be Shown That There Was a Rational Basis for Why the 
Plaintiff Was Treated Differently. 

 For a plaintiff to prevail under the rational basis review, they must show that there was no 

rational basis for the difference in treatment. Brainburg, 2012 WL 3911910, at *8 (2012). Any 

regulation, policy, or practice will be upheld if it is “reasonably related to legitimate penological 

interests.” Id. (citing Turner v. Safley, 482 U.S. 78 (1987)) And, even though under the rational 

basis analysis the Association does not have to have had actually based its policy on the rational 

basis, the Association actually did so. F.C.C. v. Beach Communications, Inc., 508 U.S. 307 

(1993) (“[E]qual protection ‘does not demand for purposes of rational-basis review that a 

legislature or governing decisionmaker actually articulate at any time the purpose or rational 

supporting its classification.’”) (quoting Nordlinger v. Hahn, 505 U.S. 1, 15 (1992)). The bases 

of the policy implemented is an intent and desire to protect naturally-born female athletes. R. at 

5. The policy attempts to achieve this goal by classifying athletes based on the physiological 

differences instilled in them at birth. R at 5. And while there may be other avenues the 

Association could have taken it is not necessary for the Association to have done so. 

Accordingly, the requirement that the Association provide a rational basis for why it treats 

transgender student athletes differently than other athletes is met.  

2. The Association’s Policy Is Not Only Permitted Under the Rational 
Basis Analysis but Passes the Intermediate Scrutiny Standard as 
Well.  

Not only does the policy survive the rational basis analysis, but it also survives under 

heightened scrutiny. The intermediate standard applied to quasi-suspect classes requires that the 

classification serve important government objectives and that those objectives be substantially 

related to achieving those objectives. Cleburne, 473 U.S. at 441 (1985). Unlike the rational basis 
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analysis, the justification must be genuine, not hypothesized or invented post hoc in response to 

litigation. More so, the justification must not rely on overbroad generalizations about the 

different talents, capacities, or preferences of males and females. Virginia, 518 U.S. at 533 

(1996) (citing Weinberger v. Wiesenfeld, 420 U.S. 636, 643 (1975)). Courts have applied this 

standard to gender and sports in the past and found that the goal of protecting naturally-born 

women from the physiological differences between themselves and naturally-born men is an 

important governmental objective. See Clark, By and Through Clark v. Ariz. Interscholastic 

Ass'n, 695 F.2d 1126 (1982). 

a. The Separate Classification of Transgender Women and 
Naturally-born Women Is Substantially Related to An 
Important Governmental Objective. 

One such case is Clark By and Through Clark v. Ariz. Interscholastic Ass'n, 695 F.2d 

1126, 1127 (9th Cir.1982). in Clark, the plaintiffs, a group of male students, were denied 

positions on their high school women’s volleyball team. Id. at 1126. This denial was based on a 

policy of the Arizona Interscholastic Association (“AIA”) that was interpreted to preclude males 

from competing on the women’s teams. Id. at 1127. The plaintiffs in this case insisted that their 

rights under the Equal Protection Clause were being violated because the only reason they are 

not allowed to participate was because they were male. Id. The AIA countered that while the 

denial is based on their sex, it is related to an important governmental interest––that 

governmental interest being to “redress[] past discrimination against women in athletics and 

promot[e] equality of athletic opportunity between the sexes.” Id. at 1127, 1131. The Ninth 

Circuit held that there is no question this is “a legitimate and important governmental interest” 

and that “males would displace females to a substantial extent” if allowed to compete with them 

due to “the physiological fact that males would have undue advantage.” Id.  
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Another case, Gomes v. R.I. Interscholastic League, has a similar fact pattern and nearly 

identical dispute. See generally 469 F. Supp. 659 (D. Rhode Island 1979). In this case, the 

plaintiff is once again a high school male seeking a place on the girls’ volleyball team. Id. at 660. 

The Gomes Court, though, reached a different conclusion than that of the Ninth Circuit. Id. at 

665. The key distinction between Clark and Gomes is that the school in Gomes had expressed no 

willingness to create a men’s volleyball team, which the court deemed a crucial factor. Id. The 

court, however, did not fail to recognize that “[i]t takes little imagination to realize that were play 

and competition not separated by sex, the great bulk of females would quickly be eliminated 

from participation and denied any meaningful opportunity for athletic involvement.” Id. at 662–

63 (quoting Cape v. Tenn. Secondary Sch. Athl. Ass'n., 563 F.2d 793, 795 (6th Cir. 1977)). The 

court went on to note that, “[d]istinguishing between male and female athletics raises no 

constitutional problems” and “[t]he school committee [] acted upon a demonstrably benevolent 

purpose . . . .” Id. at 663, 665. 

Both Gomes and Clark stand for the proposition that, when a policy seeks to separate 

naturally-born men and women into distinct classifications to protect a class which is known to 

be at a physiological disadvantage, that goal is substantially related to the policy.  Here, 

protecting naturally-born women in sports, a fight that has been ongoing for decades, is an 

exceedingly important objective and the separation of transgender women and naturally-born 

women is substantially related to achieving that goal. 

For the foregoing reasons, the policy set forth by the Association does not violate the 

Equal Protection Clause. The Association has implemented a policy that is both rationally related 

to legitimate governmental interests. More so, the policy serves important governmental interests 
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and is substantially related to achieving those governmental interests. Under either a rational 

basis analysis or a heightened, intermediate standard, the policy is permissible.  

II. The Policy Set Forth by the Association Does not Violate the Due Process Clause. 
Under the Due Process Clause of the Fourteenth Amendment, no State shall “deprive any 

person of life, liberty, or property, without due process of law.” U.S. Const. amend. XIV. These 

liberties include most rights enumerated in the bill of rights, as well as certain unenumerated 

“personal choices central to individual dignity and autonomy, including intimate choices that 

define personal identity and beliefs.” Obergefell v. Hodges, 576 U.S. 644, 663 (2015). The rights 

to education, participate in sports, or participate in extracurricular sports are not among those 

unenumerated rights.  The Fair Opportunity for Women Athletes policy does not violate Taylor’s 

due process rights under the fourteenth amendment because her right to compete in 

extracurricular sports is not a fundamental right, and the policy passes the rational basis test. 

A. Fundamental Rights Are Not Free to Roam Where Unguided Speculation 
Might Take Them.3 

 Due Process in America has a sorted and rocky past, it is a past that slowly reaches closer 

and closer to the fair protection of our fundamental rights––rights that are so engrained in our 

society that sacrificing them would cause both liberty and justice to cease to exist. In 1967, and 

again in 2015, this Court recognized the fundamental right to marriage in the cases of Loving v. 

Virginia, 388 U.S. 1 (1967), and Obergefell v. Hodges, 576 U.S. 644 (2015). In 1992, the 

fundamental right to abortion was recognized and reaffirmed in Planned Parenthood v. Casey, 

505 U.S. 833 (1992). And, in 2003, this Court affirmed the fundamental right to one’s sexual 

orientation and activity within one’s own home in Lawrence v. Tex., 539 U.S. 558 (2003). Each 

 
3 Poe v. Ullman, 367 U.S. 497, 542 (1961) (J. Harlan, Dissenting). 
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of these holdings is concerned with rights that make up our nation’s collective values, morals, 

and culture. This means that a fundamental right is one which is both rooted in and necessary to 

our nation’s history. The “right” to play sports is neither one of these. 

  “In assessing whether a government regulation infringes on a substantive due 

process right, the first step is to determine whether the asserted right is ‘fundamental.’ ‘Rights 

are fundamental when they are implicit in the concept of ordered liberty or deeply rooted in this 

Nation’s history and tradition.’” Leebaert v. Harrington, 332 F.3d 134, 140 (2d Cir. 2003) 

(quoting Immediato v. Rye Neck Sch. Dist., 73 F.3d 454, 460–61 (2d Cir. 1996)). Thus, the first 

substantive due process question before the Court is whether Taylor Powell had a fundamental 

right to compete in sports. As the Fourteenth Circuit decided, she does not. The right to compete 

in sports does not rise to the same level of significance required of fundamental rights. As such, 

we ask this court to affirm the Fourteenth Circuit’s holding for the following reasons. 

B. Taylor Does Not Have A Fundamental Right to Compete in Sports. 
 The right to compete in sports is separate and distinct from the right to marriage4 or 

personal intimacy.5 This is significant because the right to marriage and personal intimacy, like 

other fundamental rights, are rooted in America’s core tradition and history. Since 1607, when 

America was first colonized in Jamestown, Americans have placed great importance on a 

family’s ability to function and the political process’s ability to function. In 1868, a divided 

nation took the first steps towards racial equality. In 1920, the Nineteenth Amendment solidified 

every woman’s fundamental right to vote, marking a huge step towards a better nation. U.S. 

Const. amend. XIX. And in 2015, this Court affirmed what should have never been a question in 

the first place: Whether two people have a fundamental right to get married. Obergefell, 576 U.S. 

 
4 See generally, Loving v. Virginia & Obergefell v. Hodges. 
5 See generally, Lawrence v. Texas. 
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at 681 (2015). Taylor and the dissent fail to recognize what is true for every single individual, 

regardless of gender. Fundamental rights must be limited, or they lose their purpose. 

 That limitation, set by this Court, focuses around the historical and cultural impact of the 

alleged “right.” Americans’ longstanding adoration for sports simply does not rise to the same 

level of significance of marriage or childrearing. The historical and cultural impact of sports on 

Americans consists of novelty and pastime, not individual liberty or freedom. While modern and 

past sports figures may have used their platforms to advocate for change, these are not 

representative of an actual fundamental right to compete in sports. Rather, they merely 

exemplify individuals who have found some success—many of whom faced much of the same 

types of adversity Taylor faced. 

 Admittedly, the nature of a right to compete on the sports team that aligns with an 

individual’s gender identity has not been directly addressed by this Court. As such, we will 

consider the nature of the activity Taylor alleges is fundamental, i.e. swimming on her high 

school’s female swim team. This implicates, at least in part, an individual’s right to education, to 

play sports, and to participate in extracurricular activities. As shown below, the questions as to 

whether these rights are fundamental have already been answered. Answers which match that of 

the lower appellate court in this case—there is no fundamental right.  

1. The Right to Education Is Not A Fundamental Right.  

 Although often seen as one of the most important things an individual can provide for 

themselves, the right to an education is nonetheless not a fundamental right. As this court stated 

in San Antonio Independent School District v. Rodriguez, “[e]ducation, of course, is not among 

the rights afforded explicit protection under our Federal Constitution. Nor do we find any basis 

for saying it is implicitly so protected.” 411 U.S. 1, 35 (1973). This is significant because both 



   
 

 26 

Taylor and the dissent cast Taylor’s right to compete in sports in the light of the importance of 

her education, but as this Court stated in Rodriguez, “the undisputed importance of education 

will not alone cause this [C]ourt to depart from the usual standard for reviewing a State’s social 

and economic legislation.” Id at 35. 

 In Rodriguez, a class action suit was brought against a public-school system in Texas, 

challenging an ad valorem tax Id at 1. The plaintiff alleged that the tax system unfairly favored 

wealthy individuals by providing them with better educational opportunities and sued on 

substantive due process grounds. Id. The district court held that the tax system was 

unconstitutional on Fourteenth Amendment due process grounds, but the Supreme Court 

reversed. Holding instead that the right to education was not a fundamental right. Id. 

 Both the present case and Rodriguez stand for the holding that the right to education is 

not a fundamental right. In Rodriguez, the issue was whether a tax system that restricted 

educational access for lower income housing violated a fundamental right. In the present case, 

the question is whether an athletics policy that restricts participation for student athletes based on 

gender violates a fundamental right. R. at 5. Taylor ties this to the importance of the furtherance 

of her education, but Rodriguez clearly answered this question in 1973. Id at 35. Taylor and the 

dissent cite multiple state court opinions that occur after Rodriguez in supporting their argument, 

but none of the cases cited hold that the right to education is a fundamental right.6 

 This Court made an important clarification between fundamental rights and the right to a 

desirable outcome. Id at 35. In examining the right to education, this court drew a parallel to the 

right to vote—distinguishing the government’s ability to allow citizens to vote from the 

guarantee that citizens will have the best options. Id. The narrow net that this Court cast in 

 
6 These cases are Boyd v. Board of Directors, 612 F. Supp 86 (E.D. Ark. 1985) and Florida High School Activities 
Ass’n, Inc. V. Bryant, 313 So. 2d 57 (Fla. Dist. Ct. App. 1975) in the record on page 17.  
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Rodriguez produces the same answer in the present case: Taylor does not have a fundamental 

right to education, nor does she, by extension, have a fundamental right to compete on an 

extracurricular athletic team. 

2. The Right to Compete in Sports Is Not A Fundamental Right. 
 As the majority notes, Taylor is asserting a fundamental right to compete in athletics. R at 

12. Specifically, Taylor is alleging a constitutionally protected entitlement to participate in 

interscholastic athletic competition at the high school level. The Fifth Circuit answered this exact 

question in Walsh v. Louisiana High School Athletic Assocation, 616 F.2d 152 (5th Cir. 1980). 

 In Walsh, the plaintiff challenged the LHSAA’s transfer student rule. The plaintiff 

arguing that the one-year ineligibility period for transfer students violated their Fourteenth 

Amendment Due Process right to compete in interscholastic sports. Walsh, 616 F.2d at 154 (5th 

Cir. 1980). The Fifth Circuit held that the student’s right to compete in interscholastic athletics 

“falls outside the protection of due process.” Id at 159. 

 While the Court is not bound by the Fifth Circuit’s holding, the reasoning behind the 

holding applies well here. The Fifth Circuit answers the same question presented in the case at 

hand: Whether restriction on a high school student’s ability to compete in interscholastic sports is 

a fundamental right. In answering this question, the Fifth Circuit held that a student’s property 

interest in receiving an education does not extend to all integral parts of the educational process, 

such as athletics. Id at 159. This holding is also reflected in multiple cases from the Third 

Circuit. See Moreland v. W. Pa. Interscholastic Athletic League, 572 F.2d 121, 123 (3d Cir. 

1978); Palmer by Palmer v. Merluzzi, 868 F.2d 90, 96 (3d Cir. 1989).  

 Taylor incorrectly relies on the holding in Boyd v. Board of Directors of McGehee School 

Dist. No. 17 as persuasive authority. Boyd v. Board of Directors of McGehee School Dist. No. 17 

612 F. Supp. 86 (E.D. Ark. 1985). Boyd is distinguishable from this case because Boyd involved 
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the procedural due process rights of a cisgender male football student. See id. In Boyd, the court 

held that a coach violated the male student’s procedural due process by suspending him from the 

team for openly speaking out against the coach. Id at 93. Further, the court in Boyd found a 

property interest in a student’s “tangential benefits accruing to him in the future” based on a 

single Supreme Court case that does not establish any substantive due process rights at all. Id 

(citing Goss v. Lopez, 419 U.S. 565 (1975)). Taylor also relies on a holding from a case in the 

state appellate court system in Florida. Fla. High Sch. Activities Ass’n, Inc. v. Bryant, 313 So. 2d 

57 (Fla. Dist. Ct. App. 1975)�. The holding in this case is distinct from the current issue in two 

significant ways: (1) it is a state court applying Florida law; and (2) it is deciding whether a 

plaintiff qualified for a hardship exception to a four-year athletic eligibility rule. Id at 58. 

Further, the Florida Court in Bryant never makes the holding that education is a fundamental 

right. As such, the cases relied on by Taylor are neither controlling, nor persuasive for her 

argument. 

3. The Right to Participate in Nonacademic Extracurricular Activities 
Is Not A Fundamental Right. 

 Just as the rights to education or to compete in sports are not fundamental, neither is the 

right to participate in other, nonacademic extracurricular activities. This is reflected both in 

commonly accepted school policies, as well as court decisions.  Most if not all, academic 

institutions enforce some kind of “no pass, no play” rules. These rules work to prohibit students 

from participating in extracurricular activities when they fall below a minimum grade threshold.7 

Policies such as this demonstrate that a student’s ability to participate in extracurricular activities 

such as swimming are viewed as complimentary, rather than necessary to, their education. 

 
7 W. Michael Hanna, REMOVAL FROM EXTRACURRICULAR ACTIVITIES- QUESTION OF DUE 
PROCESS, Oh. Sch. L. § 25:32 (2019). 
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 A majority of jurisdictions have held that a student’s right to participate in extracurricular 

activities does not constitute a fundamental right. See, e.g., Hardy v. Univ. Interscholastic 

League, 759 F.2d 1233, 1235 (5th Cir.1985); Walsh, 616 F.2d at 160-161 (5th Cir.1980); Pa. 

Interscholastic Athletic Ass'n, Inc. v. Greater Johnstown Sch. Dist., 76 Pa. Commw. 65, 463 

A.2d 1198, 1203 (1983); Smith v. Crim 240 Ga., 390, 240 S.E.2d 884, 885 (1977); Fla. High 

Sch. Activities Assn. v. Bradshaw, 369 So.2d 398, 403 (Fla.App.1979); Menke v. Ohio High Sch. 

Athletic Assn., 2 Ohio App.3d 244, 245, 441 N.E.2d 620, 624 (1981); Caso v. N.Y. State Pub. 

High Sch. Athletic Assn., 78 A.D.2d 41, 46, 434 N.Y.S.2d 60, 64 (1980). The only time courts 

have extended the right to participate in extracurricular activities to being fundamental was when 

the regulation directly prohibited another fundamental right.8 However, there is no other 

fundamental right being alleged by Taylor. The dissent touches on a theoretical consequence of 

the Association’s bill on student bathroom use (R at 17), but that right to privacy is a prospective 

concern and is not actually at issue. Thus, the right to participate in nonacademic extracurricular 

activities is not a fundamental right. 

C. The Association’s Policy Passes the Rational Basis Test 

Similar to the rational basis test employed in an Equal Protection question, the rational 

basis test is used when the right alleged to have been violated is nonfundamental in a due process 

analysis. Immediato, 73 F.3d at 461 (2d Cir. 1996). “Where the claimed right is not fundamental, 

the governmental regulation need only be reasonably related to a legitimate state objective.” Id. 

“The act will withstand scrutiny if (1) there is a legitimate state interest that (2) could be 

rationally furthered by the statute.” N.J. Retail Merchants Ass'n v. Sidamon-Eristoff, 669 F.3d 

374, 398 (3d Cir. 2012). “The rational basis test… requires significant deference to the 

 
8 Barbara Ferguson Law Student, Loyola University School of, The Legal and Political Challenges to Academic 
Eligibility Requirements, 2 Marq. Sports L.J. 103, 120-21 (1991). 
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legislature’s decision-making and assumptions.” Id. “Those attacking the rationality of the 

legislative classification have the burden to negative every conceivable basis which might 

support it.” Id. 

 The Association has a legitimate interest in protecting the fairness of women’s athletics. 

The policy in question’s goal is to prevent individuals who were born with inherent physical 

advantages from unfairly competing against young women. This policy does not assume that one 

gender is inferior to the other, but rather recognizes that the sport of swimming is a game of 

inches. Whether or not an individual can qualify for a team can be a difference in a thousandth of 

a second, and the Association adopts the majority opinion that transgender female students who 

have not completed hormone therapy are afforded physical and hormonal advantages their 

female competitors are not, and thus should not be allowed to compete in an all-female league. 

1. The State Has A Legitimate Interest in Protecting the Fairness of 
Competition in Young Women’s Sports. 

 Women’s suffrage is a movement that has been fighting for women’s rights for over 150 

years. In 1972, Congress codified the equality fight as it pertained to sports with Title IX, which 

prohibited sex discrimination in federally funded educational programs, including athletics. Title 

IX allows for public schools to provide a “separate but equal” framework which school districts 

can provide equitable opportunities for both males and females. Erin E. Buzuvis, TRANSGENDER 

STUDENT-ATHLETES AND SEX-SEGREGATED SPORT: DEVELOPING POLICIES OF INCLUSION FOR 

INTERCOLLEGIATE AND INTERSCHOLASTIC ATHLETICS, 21 Seton Hall J. Sports & Ent. L. 1, 5-6 

(2011). As such, under Title IX regulations “schools may offer athletic programs that are entirely 

segregated on the basis of sex- for noncontact sports, sex-based exclusions are permitted so long 

as the sport is offered to both sexes.” Id at 6. The concerns that justify a school’s choice to have 



   
 

 31 

segregated athletics programs stem from concerns about safety and fairness, and thus “sex-

segregation is the norm.” Id at 10. 

Education, while not a fundamental right, is “unquestionably a legitimate state interest.” 

Brown v. Bd.of Educ., 347 U.S. 483, 493 (1954). The nexus between education and 

extracurricular sports is important to all student athletes, especially those seeking to compete 

further at the collegiate level. Multiple courts have held that the link between education and 

sports is a “vital and indispensable” element of “a college education” for student athletes. See, 

e.g., Boyd, 612 F. Supp. 86 (E.D. Ark. 1985); Bryant, 313 So. 2d at 57 (Fla. Dist. Ct. App. 1975). 

Thus, there is both clear statutory and common law indication that the state has a legitimate 

interest in furthering the education of students by offering separate but equal athletic programs 

based on gender. 

2. The Fair Opportunity for Women Athletes Policy Is a Reasonable 
Way to Protect the Fairness of Competition in Young Women’s 
Sports. 
 

 The trend for schools to pass “separate but equal” regulations for their athletics programs 

was premised on the inherent physiological differences between men and women, and the unfair 

advantage that difference could afford men if allowed to compete on the same field. The Fair 

Opportunity for Women Athletes policy is premised on the same belief.  R. at 5. The difference 

is only exacerbated when adolescent children enter puberty, and males begin to produce large 

amounts of testosterone. While it may seem like a generalization, the link between the 

government action taken and the goal must only be a reasonable one, and requires no exploration 

into its wisdom. 

 With the growth of modern medicine, there has also been incredible advances made in 

opportunities afforded to transgender individuals through the use of hormone therapy and various 
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surgical operations. These practices allow the individual to truly transition to the gender they 

identify as, and when complete, completely alter the physiological nature of the individual. Until 

this transition is complete and hormone therapy is completed, an individual transitioning from 

male to female will still produce testosterone, and thus this presented a new problem to athletics 

programs- whether an individual who is in the process of transitioning should compete with their 

identified, rather than biological, gender. 

a. The Fair Opportunity for Women Athletes Policy Protects the 
Fairness of Competition in Women’s Sports by Providing an 
Equal Playing Field Between Biological Men and Women. 

 Swimming is a game of inches. In 1964, American swimmer Gary Illman and German 

Swimmer Hans-Joachim Klein competed in the 100-meter freestyle race. Both swimmers seemed 

to tie for third place, but ultimately the last Olympic podium spot was given to Klein, as the 

electronic sensor registered that he finished one one-thousandth of a second faster than Illman. In 

1972, Swedish swimmer Gunnar Larsson bested US swimmer Tim McKee by one two-

thousandths of a second to win the gold medal in the 400-meter individual medley at the Munich 

Olympics. Thus, a quarter inch of height difference between two athletes may not seem 

significant, but it can mean the difference between winning and losing when it comes to 

swimming. 

 It is a well-known fact that female swimmers and male swimmers have different 

anthropometric characteristics, swimming energy, and stroke parameters that can impact one’s 

competitive advantage. See SEX DIFFERENCES IN SWIMMING DISCIPLINES—CAN WOMEN 

OUTPERFORM MEN IN SWIMMING? 17th ed. (2020). In this study published in the International 

Journal of Environmental Research and Public Health, a group of doctors were studying the 

extent to which underlying physiological differences between naturally-born males and females 

played a role in any competitive advantage. The study found that the greatest disparity between 
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boys and girls times are between the ages of 10-18, where young males see sudden exponential 

bone and muscle growth, as well as increased height and arm reach. Id at 1. 

 Naturally-born male and female swimmers also have different length strokes, which can 

be a significant unfair advantage to males competing on a female team. In a different study 

comparing sex differences in swimming performance, doctors found that males had an advantage 

in both the freestyle stroke and the individual medley event. Vaso, M., AGE OF PEAK SWIM SPEED 

AND SEX DIFFERENCE IN PERFORMANCE IN MEDLEY AND FREESTYLE SWIMMING—A COMPARISON 

BETWEEN 200 M AND 400 M IN SWISS ELITE SWIMMERS. J. Hum. Sport Exerc. 8, 954–965 (2013). 

The study attributes the stroke difference, in part, to the inherent difference in bone structure 

between males and females. Another study published in the International Journal of Sport 

Biomechanics looked at the difference between male and female swimmers over 100-meter 

events. The study found that; (1) stroke length is the single most important characteristic of 

competitive swimming over the 100-meter distance, (2) body size is an important determinant of 

success in these events, (3) males are superior to females in 100-meter swimming performance, 

“due primarily to the greater stature, age and longer stroke lengths.” Analysis of Male and 

Female Olympic Swimmers in the 100-Meter Events. 6th ed. (1990). 
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 In an analysis of the average height of swimming finalists in the 2016 Rio Olympics, it 

was found that the average height of a male swimmer is taller for every single stroke in 

competitive swimming.9 

 The National Interscolastic Swimming Coaches Association qualifying individual event 

times for high school swimmers also differs greatly based on gender. The closest average time is 

for the 50 meter freestyle, where girls are slower on average by 3 seconds. The biggest 

discrepancy is in the 500 meter freestyle, where girls perform 15 seconds slower. 2018-2019 

NISCA Swimming and Diving All America, 

https://www.niscaonline.org/aalists/2019/allam19.html (last visited Sept. 27, 2020). 

It is clear based on the data that there is a reasonable foundation for the Association’s 

concern that naturally-born males competing as females can inhibit fair competition for other 

female athletes. As such, the Fair Opportunity For Women Athletes policy is a reasonable way to 

protect that interest, and other organizations and jurisdictions agree. 

 
9 Data taken from Swimming World Magazine. Height Analysis if Rio Swimming Finalists, Rock Madge, August 23, 
2016, Swimming World Magazine Online. swimmingworldmagazine.com/news/height-analysis-of-rio-swimming-
finalists/ 
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b. The International Olympic Community Has Adopted a Policy 
Similar to the Fair Opportunity for Women Athletes Policy. 

 Prior to 2004, there were no known policies aimed towards allowing transgender 

individuals to compete in accordance with their identified gender. The sports world had 

completely adopted a “separate but equal” policy with regards to an athlete’s naturally-born 

gender. In fact, the International Olympic Committee required female athletes to undergo 

compulsory chromosomal testing in order to ensure they were natal women as recent as 1998. 

See TRANSGENDER STUDENT-ATHLETES AND SEX-SEGREGATED SPORT: DEVELOPING POLICIES OF 

INCLUSION FOR INTERCOLLEGIATE AND INTERSCHOLASTIC ATHLETICS, 21 Seton Hall J. Sports & 

Ent. L. 1 (2011). It was not until 2003 when the IOC endorsed a policy that allowed transgender 

athletes to compete with their “newly assigned sex once they have undergone sex reassignment 

surgery—removal of external genitalia and gonads” that transgender athletes began to see a 

change. Id. at 22. This change was codified by the IOC in 2004 with the “Stockholm 

Consensus.” Id. 

 The Stockholm Consensus was the first policy designed to allow participation by 

transgender athletes in accordance with their identified gender. Id at 21. This policy required that 

the sex reassignment surgery occur prior to puberty. If the surgery occurred after the athlete had 

undergone puberty, the athlete was required to “undergo hormone therapy to minimize ‘gender-

related advantages’, observe a two-year waiting period following the surgery, and obtain 

government recognition of their newly-assigned gender.” Id at 22. This is significant because the 

IOC recognizes the inherent physiological differences between men and women, and how that 

difference can cause an unfair competitive setting for either gender. See id. The “gender-related 

advantages” the IOC are referring to are the same ones discussed in the journal article Sex 

Differences in Swimming Disciplines- Can Women Outperform Men in Swimming? —increased 
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muscle mass, height, and weight differences caused by testosterone production. Knechtle, 

Dalamitros, Barbosa, supra . These differences can provide substantial advantages in certain 

sports, such as swimming, where the difference between qualifying and not can be a thousandth 

of a second. 

 The Stockholm Consensus quickly became a global template for how to provide separate 

but equal opportunity for transgender athletes. Following the Stockholm Consensus’s adoption, 

many notable sports organizations adopted similar policies: USA Track and Field, USA Rugby, 

USA Hockey, the United States Golf Association, Ladies Golf Union (Great Britain), the Ladies 

European Golf Tour, Women’s Golf Australia, USA Track and Field, the Gay and Lesbian 

International Sports Association, as well as some state interscholastic athletic associations. 

Buzuvis, supra. In order to balance the interests of both naturally-born and transgender female 

students, these aforementioned organizations passed policies aimed to harmonize the interests of 

those born male transitioning/having transitioned to female, and those born female. Id. 

c. The Connecticut Interscholastic Athletic Conference Has 
Adopted A Policy Similar to The Fair Opportunity for Women 
Athletes Policy. 

 The Connecticut Interscholastic Athletic Conference (CIAC) has also adopted a similar 

policy as the IOC. The CIAC’s policy is to require students to participate in their naturally-born 

sex unless they have undergone “sex reassignment”, which they define the same as the IOC’s 

“sex reassignment surgery.” Id at 26. The CIAC’s policy requires transgender students who 

transition after puberty to undergo sex reassignment surgery, hormone therapy, a two-year 

waiting period, and legal recognition of the new sex. Id. This is, in effect, the exact same policy 

the IOC adopted in 2004.  

d. The Idaho High School Activities Association Has Adopted A 
Policy Similar to the Fair Opportunity for Women Athletes 
Policy. 
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 The Idaho High School Activities Association (IHSAA) has adopted a similar policy to 

both the IOC and the CIAC. In 2015, the IHSAA passed a policy requiring male athletes that 

transition to female complete one year of hormone therapy treatment before being able to 

compete on a female team. MORGAN SHELL, TRANSGENDER STUDENT-ATHLETES IN TEXAS 

SCHOOL DISTRICTS: WHY CAN'T THE UIL GIVE ALL STUDENTS EQUAL PLAYING TIME?, 48 Tex. 

Tech L. Rev. 1043, 1066 (2016). Under this policy, a student who is considering hormone 

treatment, or is in the process of receiving treatment, must submit a request to the school’s 

administration to participate on the gender-specific sports team. Id. 

 The IHSAA policy is important because it is similar to the Fair Opportunity for Women 

Athletes policy passed by the Association. Both policies are premised on the fact that “inherent, 

physiological differences between males and females” (R. at 5) and directly target male-to-

female transitioning students, providing further evidence that the Association’s policy is 

reasonable. 

e. The Colorado High School Activities Association Has Adopted 
A Policy Similar to the Fair Opportunity for Women Athletes 
Policy. 

 In 2009 the Colorado High School Activities Association (CHSAA) adopted a policy 

similar to both the IOC and the CIAC. The CHSAA’s policy regarding transgender athletes 

allowed transgender students to participate in a sport consistent with their reassigned sex if they 

transitioned prior to puberty, or otherwise have undergone surgical transition and hormone 

therapy. Buzuvis, supra. The CHSAA policy for hormone therapy requires that “hormonal 

therapy appropriate for the assigned sex has been administered in a verifiable manner and 

sufficient length of time to minimize gender-related advantages.” Id (emphasis added). 

f. The Ohio High School Athletic Association Has Adopted A 
Policy Similar to the Fair Opportunity for Women Athletes 
Policy. 
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 In 2015 the Ohio High School Athletic Association (OHSAA) adopted a similar policy to 

the IHSAA, requiring a transgender student athlete to complete one year of hormone therapy 

before that student is eligible to play. Shell, supra. The OHSAA policy is similar to the IHSAA 

policy in that both policies directly target male-to-female transitioning students, just like the 

Association’s policy. Under Ohio’s policy, a student transitioning from male to female may 

bypass the hormone therapy requirement by demonstrating to the Commissioner’s Office that she 

“does not possess any physical advantage over genetic females on the team.” Id. The policy goes 

on to list bone structure, muscle mass, and testosterone as examples of physical advantages male 

athletes could possess over female athletes. Id. 

g. The Fair Opportunity for Women Athletes Policy Does Not 
Completely Bar Naturally-born Male Athletes Identifying as 
Female from Competing as a Woman. 

 Another reason the Association’s policy is reasonable is because it does not completely 

bar Taylor, or other athletes like her, from competing as a woman. Section 1 of The Fair 

Opportunity for Women Athletes policy provides for three possible designations for athletic 

teams- males, females, or coed. R. at 5. Like the Ohio and Idaho policies, the Association’s 

policy also directly targets naturally-born males transitioning to female. And like the Ohio and 

Idaho policies, the Association’s policy does not completely prohibit a male-transitioning-to-

female’s ability to compete on an athletic team.   

Rather, these policies serve as a reasonable barrier between the interests of naturally-born 

females and naturally-born males transitioning to female. As the Immediato Court said, “in 

certain circumstances, exposing students to ideas in the name of education is rational, while 

requiring them to act on those ideas is not.” Immediato, 73 F.3d at 462 (2d Cir. 1996). Here, the 

Fair Opportunity for Women Athletes policy’s interest is the same interest the Olympic 

committee, Ohio, Idaho, Colorado, Connecticut, and other states have expressed- affording 
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women a greater opportunity to compete on an even playing field with men. R. at 5. The fact that 

the Association’s policy does not completely bar Taylor from competing as a woman is further 

evidence that the policy is a reasonable way to protect the fairness of competition in women’s 

sports. 

 CONCLUSION 

It is for the reasons discussed above that this Court should affirm the Fourteenth Circuit’s 

decision to reverse Plaintiff Taylor Powell’s summary judgment ruling. Additionally, this Court 

should also affirm the Fourteenth Circuit’s conclusion that summary judgment should have been 

entered for the Association on both the Equal Protection and Due Process Claims. 


