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QUESTIONS PRESENTED  

I. Why Respondent violated Ms. Powell’s rights under the Equal Protection Clause when 

enacting a purposefully discriminatory policy that categorically bars transgender female 

athletes from participation on female athletic teams.  

 

II. Why Respondent’s enactment of the Fair Opportunity for Women Athletes policy 

infringed upon Ms. Powell’s fundamental right to privacy violating the Due Process 

Clause of the Fourteenth Amendment.   
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STATUTORY AND CONSTITUTIONAL PROVISIONS INVOLVED 

         The relevant provisions of the Fourteenth Amendment of the United States Constitution is 

printed in Appendix A. The relevant provisions of the North Greene High School Athletic 

Association policy are printed in Appendix B.  

STATEMENT OF THE CASE 

Statement of Facts    

This case arises out of the enactment of the Fair Opportunity for Women Athletes Policy 

(“The Policy”) by Respondent, North Greene High School Athletic Association (“NGHSAA”). 

The Policy is premised on the inherent physiological differences between males and females which 

result in different athletic capabilities. R. 5. The Policy seeks to prohibit biological males from 

competing on female athletic teams attempting to prevent an unfair competitive disadvantage and 

promote sex equality in athletics. R. 9. NGHSAA enacted The Policy in response to complaints 

from cisgender female swimmers who felt their ability to qualify for athletic scholarships would 

diminish if Ms. Powell continued to participate and compete on the female swim team. R. 5.   

Petitioner, Taylor Powell (“Ms. Powell”) is a successful high school athlete with the 

potential to compete in female collegiate athletics, but there is one hindrance to Ms. Powell’s 

continued success. Ms. Powell is a transgender female athlete. R. 4. For as long as Ms. Powell 

could remember, she struggled with her male assignment at birth. Id. Once Ms. Powell reached 

puberty, she began to develop severe levels of distress. Id. With the assistance of several therapists, 

Ms. Powell affirmed she is in fact transgender and suffers from gender dysphoria. Id. Gender 

dysphoria is a medical condition where transgender individuals experience “persistent and 

clinically significant distress caused by the incongruence between their gender identity and sex 

assigned at birth.” Id. The medical consensus on what constitutes effective treatment for gender 
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dysphoria includes allowing transgender individuals to live their life in accordance with their 

gender identity. Id. For Ms. Powell to truly embrace said gender identity she must express her 

female gender by participating in the same opportunities afforded to others of the female gender. 

Id. 

  Last year, Ms. Powell informed North Greene High School (“North Greene”) of her 

transgender status, her transitioning status, and her desire to identify as a female and express that 

identity by swimming for the female swim team.  R. 4. In addition to notifying the school of her 

decision, Ms. Powell provided information from the National Association for Transgender 

Athletes (“NATA”) in an attempt to provide support for the contention that transgender student-

athletes benefit from equal opportunities to participate on athletic teams that align with their gender 

identity. Id. Swayed by Ms. Powell’s appeal and conviction by stating she has known two things 

in her life, she is a girl and she was born to swim, North Greene allowed Ms. Powell to compete 

on the female swim team. Id. North Greene initially enacted a policy which allowed transgender 

athletes to participate on the sport teams that aligned with their identified gender rather than their 

assigned sex at birth. Id. North Greene’s principal stated this policy’s purpose was “designed to 

afford an increasing number of transgender students an opportunity to participate in athletics in a 

manner consistent with their gender identity.” Id. 

 Once Ms. Powell started competing on the female swim team, she would regularly defeat 

her teammates and even qualified for state championships. R. 5. Several teammates and 

community members took notice of Ms. Powell’s athletic prowess as well as her transgender 

status. Id. Unhappy enough to act, these individuals took their complaints to NGHSAA following 

the conclusion of the swim season. Id. NGHSAA realized a rule addressing whether a transgender 

athlete could compete on the athletic team that aligned with their gender identity as opposed to 
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their biological sex did not exist in their records. Id. After hearing testimony from interested parties 

on both sides of the issue including NATA, NGHSAA enacted the Fair Opportunity for Women 

Athletes policy. Id. The Policy expressly differentiated athletic teams as being for (1) males, men, 

and boys; (2) females, women, and girls; or (3) coed. The Policy further explicitly states that 

“athletic teams designated for females, women, or girls shall not be open to those students who are 

biologically male.” Id. The Policy explicitly singles out transgender women while remaining silent 

on any comparable prohibition for any individuals, regardless of their cisgender or transgender 

status, who wish to participate on the male teams.  As well as failing to include language relating 

to the social and medical concept of transitioning when enacting this policy.  

Procedural History 

         Ms. Powell commenced this action challenging the constitutionality of NGHSAA’s policy 

prior to its effective date. R. 1. Ms. Powell alleged The Policy violates the Equal Protection and 

the Due Process Clause of the Fourteenth Amendment of the Constitution. R. 2. The District Court 

additionally sought a declaratory judgment as well as preliminary and permanent injunctions 

against enforcement of The Policy and granted Ms. Powell’s motion for summary judgment and 

denied NGHSAA’s motion for summary judgment. Id. The District Court ultimately concluded 

The Policy was unconstitutional violating both the Equal Protection and Due Process Clause. Id. 

NGHSAA timely appealed the decision. Id. 

The United States Court of Appeals for the Fourteenth Circuit then, improperly, found that 

categorical prohibition of transgender women from competing in women’s sports did not violate 

the Constitution of the United States. R. 7. The court deviated from several circuit court decisions 

in finding transgender status does not constitute a quasi-suspect class classification under the Equal 

Protection Clause requiring a heightened scrutiny of review. R. 8. Additionally, the court 
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determined that rational-basis review or intermediate scrutiny are the appropriate standards of 

review. Upon application the court concluded The Policy passed both rational basis review and 

intermediate scrutiny relying on the contention that the Equal Protection Clause does not give the 

court license to “judge the wisdom, fairness, or logic of government choices.” R. 9. The court 

further determined allowing transgender students the ability to compete against female athletes 

will effectively negate the years of growing and equal opportunities for female athletes. R. 11. 

Lastly, the court found The Policy is substantially related to the important government objective 

of ensuring opportunities for cisgender female athletes will not be diminished concluding The 

Policy did not violate Ms. Powell’s Equal Protection rights. Id.   

Turning to the Due Process Clause claim, the court disagreed with the lower court 

contention that The Policy infringed on Ms. Powell’s liberty interest specifically Ms. Powell’s 

right to compete in accordance with her gender identity rather than her sex assigned at birth. R. 

11. The court held that the issue before the court was not whether Ms. Powell has a fundamental 

right in the choice of gender or gender identity. R. 12. Rather the court determined the issue to be 

whether Ms. Powell has a fundamental right to compete on sports teams that align with Ms. 

Powell’s gender identity rather than Ms. Powell’s male sex assigned at birth. Id. The court 

concluded the right to compete on teams that align with gender identity rather than biological sex 

is not a right “said to be so rooted in the history, traditions, and conscience of our society.” as to 

require strict scrutiny review under the Due Process Clause. Id.  

Justice Monroe wrote separately dissenting both to the Equal Protection and Due Process 

claims disagreeing with the majority as to transgender individuals constituting a quasi-suspect 

class which requires The Policy to be substantially related to an important governmental interest. 

R. 13. Justice Monroe wrote separately dissenting that a heightened scrutiny applies to the Ms. 
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Powell’s claim because The Policy relies on sex-based classifications. Id. Further Justice Monroe 

explains, the Supreme Court cautions courts that “justification[s] offered by the government must 

be genuine and may not rely on over broad generalizations about the different talents, capacities, 

or preferences of males and females.” Id. Justice Monroe specifically noted The Policy violates 

Ms. Powell’s liberty interest to not just identify as a certain gender but to enjoy the same 

opportunities afforded others of that same gender. R. 16.  Justice Monroe contends that Ms. 

Powell’s ability to fully participate in educational and athletic programs is encompassed within 

Ms. Powell’s right to liberty and privacy. R. 17. Lastly, Justice Monroe argued Ms. Powell had 

established such a fundamental right as to invoke strict scrutiny and The Policy itself would not 

pass such scrutiny due to The Policy’s failure to be narrowly tailored to a compelling governmental 

interest. R. 18.  

STANDARD OF REVIEW 

         The standard of review is de novo because the issues are purely law related alleging 

infringements of the Fourteenth Amendment. Therefore, no deference to the decisions of the lower 

courts is owed. Firestone Tire & Rubber Co. v. Bruch, 489 U.S. 101, 107-08 (1989).  

 Summary Judgment is proper when the moving party shows “that there is no genuine 

dispute as to any material fact and the movant is entitled to judgment as a matter of law.” Fed. R. 

Civ. P. 56(a); see Shermer v. Illinois Dep't of Transp., 171 F.3d 475, 477 (7th Cir. 1999); Celotex 

Corp. v. Catrett, 477 U.S. 317, 319 (1986). In determining whether a genuine issue of material 

fact exists, the court must construe all facts in the light most favorable to the non-moving party 

and draw all reasonable inferences in favor of that party. See Senner v. Northcentral Technical 

College, 113 F.3d 750, 754 (7th Cir. 1997). "A genuine issue for trial exists only when a reasonable 

jury could find for the party opposing the motion based on the record as a whole." Roger v. Yellow 
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Freight Sys., Inc., 21 F.3d 146, 149 (7th Cir. 1994). When reviewing a lower court’s decision on 

Summary Judgement, no deference is given and the appellate court’s standard of review is de novo. 

Firestone Tire & Rubber Co., 489 U.S. at 106-09. 

SUMMARY OF THE ARGUMENT 

This Court should reverse the decision of the Fourteenth Circuit as to both the Equal 

Protection and Due Process Clause claims because NGHSAA’s policy purposefully discriminates 

against transgender women on the basis of sex qualifying transgender women for quasi-suspect 

status requiring the application of intermediate scrutiny. Additionally, NGHSAA’s policy 

infringes upon Ms. Powell’s fundamental right of privacy by purposefully discriminating towards 

transgender women and having a discriminatory effect upon Ms. Powell because The Policy is 

treating transgender and cisgender students differently.  

Further, transgender women constitute a quasi-suspect class because The Policy is 

discriminatory on the basis of sex and transgender individuals fulfill the quasi-suspect 

classification of the four-factor test. The four-factors being: (1) whether the class has been 

historically discriminated against; (2) whether the class has a defining characteristic that generally 

does not have a relation to the ability of the class to contribute to society; (3) whether the class 

exhibits characteristics that are distinguishing, obvious, or immutable that define the class as a 

distinct group; and (4) whether the class is politically powerless or a minority. Transgender 

individuals, specifically transgender women, fulfill each factor satisfying the four-factor test. First, 

transgender women have historically experienced discrimination in health care access, 

employment, education, political representation, and through countless instances of physical 

violence. Second, transgender individuals, as a class, has defining characteristics as a whole, but 

these characteristics have no bearing on transgender individual’s ability to perform in society, 
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while personally distressing upon each individual, the stress can be assuaged with affirmation of 

gender identity. Simply put, gender dysphoria is considered a defining characteristic of transgender 

individuals, but not all transgender individuals have gender dysphoria; those who do suffer from 

gender dysphoria can access treatment. Third, a person does not choose to be transgender; but 

rather being transgender is as natural as being cisgender. Fourth, transgender women are a minority 

lacking political power and are underrepresented in every branch of the government. This Court 

should review The Policy under intermediate scrutiny and determine that The Policy fails based 

on its purposeful discriminatory nature and transgender individual’s quasi-suspect status by and 

through barring transgender women from participating on female athletic teams.  

The Policy violates Ms. Powell’s Due Process rights because it infringes upon her 

fundamental right to privacy and The Policy does not pass strict scrutiny. For a right to be 

fundamental it must be something so ingrained into America’s history and tradition to be 

inseparable. The fundamental right to privacy has two prongs, first is the right to the privacy of 

one’s own body and the second is the right to make one’s own life choices. Ms. Powell has the 

right to choose which swim team she participates on because the government recognizes her as a 

woman and gives her women’s rights. Further, she would be disadvantaged, harmed, and put into 

harm’s way if she was forced into swimming on the male-specific team. This is a fundamental 

right because within America’s history sports have existed with separation of teams where people 

who identify as men play with men, and people who identify as women play with women. There 

is no competitive advantage that Ms. Powell will bring to the women’s team besides natural and 

fair competition just as a cisgendered woman would. Further, The Policy does not pass strict 

scrutiny under the Due Process Clause. Strict scrutiny has two elements, (1) there must be a 

compelling governmental interest that allows for the state to override a person’s fundamental right 
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and (2) The Policy must be narrowly tailored to that interest. NGHSAA’s policy does not protect 

a compelling governmental interest and it is not narrowly tailored to the interest they purport to 

have. Courts have held that the state has an interest in the protection of cisgender women; however, 

this interest cannot override the state’s interest in protecting minors, specifically transgender 

minors. Protecting transgender minors is a compelling governmental interest. Further, The Policy 

bars all transgender women from playing on the women’s team, The Policy cannot be narrowly 

tailored when it bars women that have fully transitioned and are full women, legally and physically. 

Wherefore, Ms. Powell’s Due Process rights were violated by Respondent’s policy that bars 

transgender women from the women’s athletic teams. 

ARGUMENT 

I. THE POLICY ENACTED BY NORTH GREENE HIGH SCHOOL ATHLETIC 

ASSOCIATION VIOLATES MS. POWELL’S RIGHTS UNDER THE EQUAL 

PROTECTION CLAUSE BY CATEGORICALLY BARRING TRANSGENDER 

WOMEN FROM PARTICIPATING ON FEMALE ATHLETIC TEAMS.   

 

The Fourteenth Amendment states, “No state shall make or enforce any law which shall 

abridge the privileges or immunities of citizens of the United States . . . nor deny to any person 

within its jurisdiction the equal protection of the laws.” USCS Const. amend. XIV, §1. The Equal 

Protection Clause requires a state actor to treat all individuals similarly situated alike or avoid all 

classifications that are so attenuated as to be deemed “arbitrary or irrational” specifically to those 

objectives that reflect "a bare . . . desire to harm a politically unpopular group." City of Cleburne 

v. Cleburne Living Ctr., Inc., 473 U.S. 432, 446-47 (1985). An individual who alleges an Equal 

Protection violation must prove the existence of purposeful discrimination and said purposeful 

discrimination has an effect upon the individual. McClesky v. Kemp, 481 U.S. 279,  292 (1987). A 

discriminatory purpose requires more than intent while aware of the consequences but rather 

requires the state actor to either select or reaffirm “a particular course of action at least in part 
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‘because of’ not merely ‘in spite of,’ its adverse effects upon an identifiable group.” Id. When 

examining discrimination of transgender individuals, it has been determined, “impossible to 

discriminate against a person for being transgender without discriminating against that individual 

on the basis of sex.” Bostock v. Clayton Cty., 140 S. Ct. 1731, 1740-41 (2020).  

Policies that discriminate on the basis of sex, indicate a "quasi-suspect" classification, 

needed to withstand the heightened standard of intermediate scrutiny. United States v. Virginia, 

518 U.S. 515, 533 (1996) ("VMI"). This Court applies the following four factor test when 

determining whether a new classification requires heightened scrutiny: (1) whether the class has 

been historically "subjected to discrimination," Bowen v. Gilliard, 483 U.S. 587, 602 (1987); (2) 

whether the class has a defining characteristic that "frequently bears no relation to ability to 

perform or contribute to society," City of Cleburne, 473 U.S. at 440-41; (3) whether the class 

exhibits "obvious, immutable, or distinguishing characteristics that define them as a discrete 

group," Bowen, 483 U.S. at 602.; and (4) whether the class is "a minority or politically powerless," 

Id.  

Application of intermediate scrutiny to NGHSAA’s policy is pertinent due to The Policy’s 

purposeful sex-based discriminatory nature establishing transgender persons as a “quasi-suspect 

classification.” VMI, 518 U.S. at 533. Legislative classifications on gender require heightened 

standard of review because factors relating to gender do not provide grounds for differential 

treatment, the characteristics do not bear upon an individual’s ability to perform and contribute to 

society. City of Cleburne, 473 U.S. at 440. Intermediate scrutiny burdens the state with the task of 

establishing an “exceedingly persuasive justification” to sustain gender classification policies.  

Miss. Univ. for Women v. Hogan, 458 U.S. 718, 731 (1982). The state meets their burden by 

establishing The Policy’s “important governmental objectives and the discriminatory means 
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employed are substantially related to the achievement of those objectives.” Id. Upon review, this 

Court is likely to determine NGHSAA's policy fails intermediate scrutiny. Therefore, Ms. Powell 

urges this Court to reverse the decision of the United States Court of Appeals and find NGHSAA’s 

policy violates Ms. Powell’s rights under the Equal Protection Clause.  

A. Respondent’s policy purposefully discriminates against transgender students on the basis 

of sex and those same transgender students constitute a quasi-suspect class. 

        NGHSAA’s policy violates Ms. Powell’s Equal Protection Rights by purposefully 

discriminating based on sex by and through categorically barring transgender women from 

participating on female athletic teams based on their transgender status.  The Equal Protection 

Clause requires a state actor to treat all individuals similarly situated alike City of Cleburne, 473 

U.S. at 446-47. An individual who alleges an Equal Protection violation has the burden of proving 

“the existence of purposeful discrimination,” while proving the purposeful discrimination “had a 

discriminatory effect” upon said individual.  McClesky, 481 U.S. at 292. A discriminatory purpose 

implies more than intent while aware of the consequences but requires the state actor to select or 

reaffirm “a particular course of action at least in part ‘because of’ not merely ‘in spite of,’ its 

adverse effects upon an identifiable group.” Id. When examining discrimination of transgender 

individuals, this Court has determined, “it is impossible to discriminate against a person for being 

transgender without discriminating against that individual on the basis of sex.” Id. at 1741. 

NGHSAA’s policy utilizes arbitrary and irrational means to purposefully discriminate upon 

transgender women by taking advantage of the same athletic opportunities as those similarly 

situated students effectively singling out transgender women for disparate treatment.  

Policies which discriminate based on sex indicate a “quasi-suspect classification” requiring 

the implementation of heightened scrutiny. VMI, 518 U.S. at 533. In the instant case, NGHSAA’s 

policy purposefully discriminates based on sex by relying on the overbroad generalizations 
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regarding physical capabilities between male and females disregarding the substantial changes that 

occur within a transitioning transgender woman. The Policy’s discrimination based on sex implies 

“quasi-suspect classification” needed for heightened standard of review. In addition to the 

discriminatory nature of The Policy, transgender women satisfy the four-factor test established by 

this Court for establishing a new quasi-suspect classification.  

1. Respondent’s policy is purposefully discriminatory toward transgender women based on 

sex while having a discriminatory effect upon Ms. Powell by treating similarly situated 

transgender and cisgender students differently. 

         The Equal Protection Clause requires a state actor to treat all individuals similarly situated 

alike or avoid all classifications that are so attenuated as to be deemed “arbitrary or irrational” 

specifically to those objectives that reflect "a bare . . . desire to harm a politically unpopular group." 

City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 446-47 (1985). An individual who alleges 

an Equal Protection violation must prove the existence of purposeful discrimination and prove the 

purposeful discrimination has an effect upon that individual. McClesky v. Kemp, 481 U.S. 279, 

292 (1987). When examining discrimination of transgender individuals, one cannot avoid 

discrimination based on sex. Bostock v. Clayton Cty., 140 S. Ct. 1731, 1741 (2020). When a policy 

punishes transgender individuals for gender nonconformity while relying upon sex-based 

stereotypes The Policy violates the Equal Protection. Id. at 1319; see also Grimm v. Gloucester, 

No. 19-1952, 2020 U.S. App. LEXIS  27234 (4th Cir. August 26, 2020); Whitaker v. Kenosha 

Unified Sch. Dist. No. 1 Bd. of Educ., 858 F.3d 1034, 1051.  An individual, cisgender or 

transgender, cannot be punished because of his or her gender nonconformity. 

In City of Cleburne, this Court affirmed legal classifications on gender and sex call for a 

heightened standard of review because those factors “provides no sensible ground for differential 

treatment.”  City of Cleburne v. Cleburne, 473 U.S. 432, 435 (1985). This Court held mental 

retardation does not constitute a quasi-suspect classification, therefore a lesser scrutiny test was 
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required. This Court explained statutes attempting to distribute “benefits and burdens between the 

sexes . .  . reflect[s] outmoded notions of the relative capabilities of men and women . . .” Id. at 

441. Specifically, this Court established a state may not rely on a classification where the 

relationship between the classification and the asserted objective be “so attenuated as to render the 

distinction arbitrary or irrational.” Additionally where some policy objectives, “bare . . . desire to 

harm a politically unpopular group are not legitimate state interests.” City of Cleburne, 473 U.S. 

at 446-47 citing U.S. Dept. of Agriculture v. Moreno, 413 U.S. 528, 534; 535 (1973).  

 This Court concluded it is impossible to discriminate against an individual for being 

transgender without discriminating upon them based on sex. Bostock, 140 S. Ct. at 1741 (This 

Court held that firing an employee only because the employer learned of their homosexual or 

transgender status is a violation of Title VII of the Civil Rights Act of 1964). The discriminator 

refers to the individual’s sex when determining the incongruencies between biological sex and 

gender, essentially establishing sex as the “but-for-cause” for the discriminator’s actions. Id. a 

1741-42. Further, discrimination on the grounds of transgender status requires an employer “to 

intentionally treat individual employees differently because of their sex.” Id. at 1742. While this 

Court contends transgender status is distinct from sex, the holding makes clear discrimination 

based on transgender status “necessarily entails discrimination based on sex . . . .'' Id. at 1747.  

 Courts have determined several forms of sex-based discrimination exists for purposes of 

the Equal Protection Clause. Sex-based discrimination where the policy punishes individuals on 

the basis of  their gender non-conformity in reliance of sex stereotypes. Grimm,  2020 U.S. App. 

LEXIS  27234, (finding the board’s policy that prohibited transgender students from using 

restrooms that aligned with their gender identity required application of intermediate scrutiny to 

Equal Protection challenges because transgender students are a quasi-suspect class and The Policy 
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was not substantially related to an important governmental interest); Whitaker, 858 F.3d at 1051 

(finding the school district’s bathroom policy “treat[ed] transgender students . . . who fail to 

conform to sex-based stereotypes associated with their sex assigned at birth . . . differently”). While 

there is a well-established contention that an individual cannot be punished by a state actor for 

their gender nonconformity. Courts rationalize since this protection is afforded to those who are 

cisgender it logically follows that a transgender individual also sustains such a protection. Glenn 

v. Brumby,  663 F.3d 1312, 1319 (2011) (finding all persons, regardless of transgender or cisgender 

status, are protected from discrimination on the basis of gender stereotype and discrimination on 

this basis requiring heightened scrutiny under the Equal Protection Clause). Therefore, those actors 

who deny such a protection to transgender students is perpetrating a form of sex-based 

discrimination subject to heightened scrutiny under the Equal Protection Clause. Id.  

In the instant case, NGHSAA acted with a discriminatory purpose when enacting their 

policy. Additionally, NGHSAA’s policy has a discriminatory effect upon Ms. Powell.  

NGHSAA’s policy purposefully discriminates against Ms. Powell on the basis of sex and 

transgender status by and through categorically barring her from participating on female athletic 

teams. As shown in Bostock, it is nearly impossible to discriminate on an individual on the basis 

of transgender status without discriminating against said individual on the basis of sex. Analogous 

to Bostock, NGHSAA relied heavily on the individual’s biological sex to determine the 

“incongruencies” between biological sex and gender identity as shown in the omittance of 

language suggesting limitations to female athlete’s participation on male teams. R. 5. Therefore, 

NGHSAA relied upon Ms. Powell’s transgender status as the but-for cause for enacting the 

discriminatory policy. NGHSAA’s actions in establishing a policy which superseded an inclusive 

policy exemplifies the NGHSAA’s affirmation of this particular course of state action not merely 
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in spite of but because of the adverse effects upon transgender women athletes. McClesky v. Kemp, 

481 U.S. 279, 298 (1987) (italics added).  

Turning to the discriminatory effect upon Ms. Powell, The Policy heavily relies upon 

gender stereotypes of male athletes having advantageous physical characteristics when compared 

to female athletes. R. 5. The Policy relies solely on the physical capabilities and gender stereotypes 

of males and females while intentionally punishing those students who do not conform to those 

gender stereotypes. Similarly, to Grimm and Whitaker, NGHSAA’s policy limits Ms. Powell, and 

other similarly situated transgender female athletes, to two options. Option one being to compete 

on the athletic team that corresponds with their sex assigned at birth or, option two, to not 

participate in athletics whatsoever. R. 6. This choice, or lack thereof, essentially forces Ms. Powell 

to either conform to her sex assigned at birth or continue to express her gender identity in every 

other aspect of her life besides participating in the sport that she loves. By not allowing transgender 

students to fully participate on athletic teams aligned with their gender identity the state effectively 

diminishes those students access to athletic programs and future athletic opportunities beyond high 

school. R. 15. Ms. Powell can choose to compete for the male swim team under this policy, but 

because she is transitioning from biologically male to female she cannot simply join the male team 

without fear  that as she continues to transition she will be singled out for differential treatment 

among her male teammates. R. 4.  Transgender female athletes will be caught between having to 

choose between their gender identity and gender conformity. The Policy does not prevent Ms. 

Powell from identifying as a certain gender, The Policy prevents Ms. Powell from enjoying the 

same opportunities afforded to others of that gender. R. 15. Essentially, the choice given by The 

Policy is no choice at all and seeks to punish transgender women based on their gender non-

conformity constituting sex-based discrimination under the Equal Protection Clause.  
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 The Policy fails to mention whether biologically female students can compete on male 

athletic teams R. 5. Omission of this point is clear based on The Policy’s purpose. R. 10. The 

Policy rests on physiological characteristics between men and women and the physical advantages 

that men have over women. Id. The Policy omits whether biological women can compete on male 

teams because The Policy rests on the stereotype that women would not have a physical advantage 

over men in an athletic competition. R. 10. Drawing from the rationale in Glenn, a state actor 

cannot punish cisgender individuals based on their gender nonconformity. Glenn v. Brumby, 663 

F.3d 1312, 1319 (2011). NGHSAA’s policy is not aimed to stop cisgender males from participating 

on female athletic teams but rather targets transgender women with male sex-assigned at birth. 

Continuing with the Glenn rationale, if cisgender students cannot be punished for gender non-

conformity then necessarily that protection extends to transgender individuals who inherently do 

not conform to their sex-assigned at birth but rather conform to their gender identity. Id. Therefore, 

it is clear, NGHSAA purposefully discriminates upon Ms. Powell through various forms of sex-

based discrimination prohibited by the Equal Protection Clause.  

2. Transgender women constitute a quasi-suspect class because The Policy is discriminatory 

on the basis of sex and transgender individuals fulfill the quasi-suspect classification four-

factor test.  

Ms. Powell and other transgender individuals constitute a quasi-suspect class for 

intermediate scrutiny. For the purposes of Equal Protection Clause violations, sex-based 

classifications are quasi-suspect, therefore subject to heightened scrutiny. Grimm, 2020 U.S. App. 

LEXIS  27234, 44. Statutes that discriminate on the basis of sex, a quasi-suspect classification, 

must withstand a heightened scrutiny standard.  Hecox v. Little, No. 1:20-cv-00184-DCN, 2020 

U.S. Dist. LEXIS 149442 (D. Idaho Aug. 17, 2020). This Court employs the following four factors 

to determine whether a new classification requires heightened scrutiny: (1) whether the class has 

been historically "subjected to discrimination," Bowen, 483 U.S. at 602; (2) whether the class has 
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a defining characteristic that "frequently bears no relation to ability to perform or contribute to 

society," City of Cleburne, 473 U.S. at 440-41; (3) whether the class exhibits "obvious, immutable, 

or distinguishing characteristics that define them as a discrete group," Bowen, 483 U.S. at 602.; 

and (4) whether the class is "a minority or politically powerless," Id.  

In Grimm, the Fourth Circuit held the Equal Protection Clause and Title IX protects 

transgender students from the defendant board’s policy prohibiting transgender students from 

using restrooms aligned with their gender identity rather than biological sex. 2020 U.S. App. 

LEXIS  27234, 4 (2020). The Fourth Circuit in Grimm took a step beyond the Seventh Circuit in 

Whitaker by agreeing with several district courts in determining that upon application of the four-

factors for suspect class status transgender people are at least a quasi-suspect class. Id. at 50. See 

also Evancho v. Pine-Richland Sch. Dist., 237 F. Supp. 3d 267, 288 (W. D. Pa. 2017) (held 

transgender people constitute a quasi-suspect class); Flack v. Wis. Dept. of Health Servs., 328 F. 

Supp. 3d 931, 951-53 (W.D. Wis. 2018) (explains upon ruling on a preliminary injunction why 

intermediate scrutiny would apply to transgender persons). First, the court determined historical 

discrimination against transgender people takes several forms including but not limited to 

education, employment, healthcare, and even physical threats of violence. Id. at 52. Next, the court, 

relying upon American Psychiatric Association, agreed that defining characteristics associated 

with transgender status bears no relation to transgender individuals ability to perform or contribute 

to society and “implies no impairment in judgment, stability, reliability, or general social or 

vocational capabilities.” Id. at 55 quoting Position Statement on Discrimination Against 

Transgender and Gender Variant Individuals (2012). For the third factor, the court contended 

gender identity is formed at an early age, and affirming transgenderism is not a choice. Rather 

being transgender is as natural as being cisgender, but unlike those individuals who are cisgender, 
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being transgender marks that individual or group for differential treatment. Id. at 55. Finally in 

analysis of the fourth factor, the court admits transgender individuals constitute a minority and 

remain underrepresented in government despite the small influx of transgender individuals in the 

judiciary and legislative branches because they comprise only 0.6% of the adult population. Id. at 

56. The court in Grimm offered an articulation by a district court in support of their determination, 

“one would be hard-pressed to identify a class of people more discriminated against historically or 

otherwise more deserving of the application of heightened scrutiny . . ., than transgender people.” 

Flack v. Wis. Dept. of Health Serv., 328 F. Supp. 3d 931,  953.  (W. D. Wis. 2018).  

In Hecox, the court determined that the plaintiffs’ Equal Protection Rights were violated 

and granted the Motion for Preliminary Injunction against defendant’s Statute. Hecox v. Little, 

2020 U.S. Dist. LEXIS 149442, at 49. In examining the plaintiffs’ Motion, the court examined the 

implications of the state statute under the Equal Protection Clause re-affirming the contention that 

discrimination on the basis of sex constitutes a “quasi-suspect” classification Id. The court in 

Hecox, re-affirm the contention held in the Eleventh that transgender individuals qualify as a quasi-

suspect class. Id. at 74.  

In the present case, when determining if transgender women constitute a quasi-suspect 

class, this Court must examine several factors. The Policy discriminates against transgender 

athletes based on sex. As determined in Grimm and Hecox, when a state or policy discriminates 

against individuals on the basis of sex the discriminated group constitutes a “quasi-suspect 

classification.” Beyond The Policy’s discriminatory nature, as found in Grimm, transgender 

individuals satisfy the four factor test established by this court in Bowen and Cleburne.  

Transgender individuals, specifically transgender women fulfill each factor satisfying the 

four-factor test. First, transgender women have historically experienced discrimination in health 
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care access, employment, education, political representation, and through countless instances 

physical violence. Grimm, 2020 U.S. App. at 52. Ms. Powell is experiencing discrimination on the 

basis of sex by categorically barring her from the ability to participate on high school athletic teams 

effectively diminishing her later educational opportunities. R. 4. Ms. Powell experienced 

continued discrimination on the basis of sex due to The Policy punishing transgender women for 

gender non-conformity while heavily relying on sex-stereotypes of cisgender men and women. 

NGHSAA’s policy effectively singles out Ms. Powell for differential treatment from those 

similarly situated to her, specifically when compared to  similarly situated transgender men.  

Second, the class does have defining characteristics, but these characteristics have no 

bearing on transgender individual’s ability to perform in society. The pure happenstance of being 

transgender does not imply impairment in “judgment, stability, reliability, or general social or 

vocational capabilities.” Grimm, 2020 U.S. App. LEXIS 27234 at 55. Ms. Powell, as a transgender 

woman, has defining characteristics pertaining to her transgender status. Ms. Powell suffers from 

gender dysphoria, a medical condition where transgender individuals experience “persistent and 

clinically significant distress caused by incongruence between sex-assigned at birth and gender 

identity. R. 4. Medical and scientific consensus agree an effective treatment for gender dysphoria 

is allowing transgender individuals to “live in accordance with their gender identity.” Id. While 

Ms. Powell does have defining characteristics inherent to her transgender status, those 

characteristics do not impair her ability to contribute or perform in society. Effectively the defining 

characteristic, while personally distressing upon each individual, can be assuaged with affirmation 

of gender identity. Simply put, gender dysphoria is considered a defining characteristics of 

transgender individuals, but not all transgender individuals have gender dysphoria. Grimm, 2020 

U.S. App. LEXIS at 55. Those individuals, like Ms. Powell, who have gender dysphoria can seek 
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treatment and live successful and fulfilling lives. Therefore, while transgender individuals have 

defining characteristics, those characteristics do not bear any relation to their ability to contribute 

to society because the only characteristic which may cause impairment can easily be assuaged by 

consistent affirmation of gender identity. Affirmation of gender identity is a low standard that can 

be easily met and would not have a significant effect on productivity or society.  

Third, the class may be defined as a discrete group by “obvious, immutable, or 

distinguishing characteristics.” Bowen v. Gilliard, 483 U.S. 587, 602 (1987). Although being 

transgender is not a choice and as natural as being cisgender, members of the transgender 

community receive different treatment than cisgender individuals. For many people, gender 

identity is determined between the ages of three and four years old. Grimm, at 13- 14 citing Br. of 

Medical Amici 7. Many transgender students enter the school system as their gender, while others 

like Ms. Powell, begin to identify and live as their gender in their pubescent years. So, while 0.6% 

of adults are transgender it logically follows that 0.7% of teenagers are transgender. Id. As 

established, gender identification occurs in many individuals when they are children, it logically 

follows from that contention that transgenderism is not a choice, rather being transgender is as 

“natural and immutable” as being cisgender. Transgender individuals constitute a discrete group 

requiring protection because although being transgender is as natural as being cisgender, 

transgender individuals experience differential treatment. In this case, Ms. Powell is naturally a 

transgender woman. She did not choose to become transgender. NGHSAA’s enactment of The 

Policy exemplifies the differential treatment between cisgender and transgender athletes, because 

when making the decision to enact The Policy, NGHSAA did not consider transgender men in the 

discussion or limitations. R. 5. NGHSAA adhered to an outdated mode of decision making by 

assuming that transgenderism is a choice and treating Ms. Powell differently based on that 
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contention with conscious disregard for the medical consensus that transgenderism is as natural as 

being cisgender.  

Finally, transgender women are a minority lacking political power. Transgender persons 

are underrepresented in every branch of government. Although there has been a recent trend in 

transgender persons being elected to political office, transgender people remain underrepresented. 

When examining at what point in time transgender individuals started openly participating in 

politics, it was not until 2010 when the first openly transgender judge was appointed to the bench. 

Grimm at 57. Ms. Powell, herself lacks political power within her school to prevent NGHSAA’s 

enactment of a superseding discriminatory policy. Even with assistance of NATA, Ms. Powell 

lacked the political clout to effectively prevent such a policy from being enacted in the first place. 

Therefore, Ms. Powell must turn to the judicial system to gain the representation necessary to 

prevent NGHSAA from setting precedent in North Greene of transgender prohibition and scrutiny 

in athletics.  

Transgender persons, specifically transgender women satisfy all four factors of the test for 

determining if a group is a quasi-suspect class. Several lower circuit courts have already drawn 

this conclusion and the trend toward this line of decision making continues to expand among the 

United States district and circuit courts. See Grimm, 2020 U.S. Dist. LEXIS 27234; Flack v. Wis. 

Dept. of Health Serv., F. Supp. 3d 931, 953 (W.D. Wis. 2018); See generally Evancho v. Pine-

Richland Sch. Dist., 237 F. Supp. 3d 267, 288 (W.D. Pa. 2017).  Quasi-suspect class status along 

with The Policy’s purposeful discrimination and subsequent discriminatory effects upon Ms. 

Powell requires this Court to review NGHSAA’s policy under a heightened scrutiny. 
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B. This Court should review Respondent’s policy under the heightened standard of 

intermediate scrutiny and determine based on The Policy’s discriminatory nature and 

transgender individual’s quasi-suspect status that The Policy would fail said standard. 

 This Court should apply a heightened standard of review, specifically intermediate 

scrutiny, to NGHSAA’s policy due to The Policy’s sex-based discriminatory nature and 

transgender person’s quasi-suspect status. NGHSAA’s policy is discriminatory on the basis of sex 

necessarily entailing a “quasi-suspect classification” needed to withstand the standard of 

intermediate scrutiny. VMI, 518 U.S. at 533 (1996). Legal classifications on gender require 

heightened standard of review because factors relating to gender do not provide grounds for 

differential treatment, because those sex-based characteristics have no bearing on an individual’s 

ability to contribute to society. City of Cleburne, 473 U.S. at 440 (1985). Under intermediate 

scrutiny, a state actor has a burden to establish an “exceedingly persuasive justification” to sustain 

policies relying upon gender-based classifications. Miss. Univ. for Women, 458 U.S. at 731 (1982). 

A state actor meets their burden by establishing The Policy’s “important governmental objectives 

and the discriminatory means employed are substantially related to the achievement of those 

objectives” Id. NGHSAA’s policy is discriminatory, on the basis of sex, against  transgender 

individuals requiring the application of intermediate scrutiny. Upon said review, this Court is likely 

to determine the NGHSAA's policy fails intermediate scrutiny.  

Statutes that discriminate on the basis of sex, a "quasi-suspect" classification, need to 

withstand the standard of "heightened" scrutiny. VMI, 518 U.S. at 533.  This Court affirmed legal 

classifications on gender call for a heightened standard of review because those factors related to 

gender “provide[] no sensible ground for differential treatment.” because sex-based characteristics 

“bears no relation to ability to perform or contribute to society.” City of Cleburne, 473 U.S. at 440. 

This Court explained statutes attempting to distribute “benefits and burdens between the sexes . .  

. reflect[s] outmoded notions of the relative capabilities of men and women . . .” Miss. Uni. for 
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Women, 458 U.S. at 718. Policies restricting individuals while relying upon sex-based 

classifications will survive an Equal Protection scrutiny test to the extent that The Policy objectives 

substantially relate to a legitimate governmental interest.” Id.  

This Court in VMI held the Equal Protection Clause prevented the state of Virginia from 

reserving certain educational opportunities the VMI afforded exclusively to men. VMI, 518 U.S. 

at 519. Within this decision, this Court determined for gender-based classification cases when 

focusing on differential treatment or denial of opportunities, for which relief can be granted, the 

court must determine whether the offered justification is “exceedingly persuasive.” Id. at 532-33 

See Miss. Univ. for Women, 458 U.S. at 724. The burden of justification rests on the state and in 

addition the state must show the challenged classification serves “important governmental 

objectives and the discriminatory means employed are ‘substantially related to the achievement of 

those objectives.’” Id. While this Court recognized there are physical differences between men and 

women, those inherent differences cannot be relied upon for purposes of “denigration of members 

of either sex” or for setting “artificial constraints” on an individual’s opportunities. VMI, 518 U.S. 

at 534.  

In City of Cleburne, this Court held a lesser standard of scrutiny was appropriate in 

reviewing whether a municipal zoning ordinance violated the Equal Protection Rights of the 

mentally disabled because mental disabilities do not constitute a quasi-suspect class. 473 U.S. at 

435.  While simultaneously determining the level of scrutiny for the plaintiff’s claim, this Court 

affirmed legal classifications on gender and sex call for a heightened standard of review because 

those factors “provide no sensible ground for differential treatment.” Id. at 440.  This Court 

explained laws or policies attempting to distribute “benefits and burdens between the sexes . .  . 

reflect[s] outmoded notions of the relative capabilities of men and women . . .” Id. at 441 See Miss. 
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Univ. for Women, 458 U.S. at 718. Specifically, this Court established a state may not rely on a 

classification where the relationship between the classification and the asserted objective be “so 

attenuated as to render the distinction arbitrary or irrational.” Id. at 446. Additionally, where some 

policy objectives merely desire to harm a politically unpopular group those objectives are deemed 

illegitimate state interests.” Id. at 446-47 citing U.S. Dept. of Agriculture v. Moreno, 413 U.S. at 

534-35.  

In Miss. Univ. for Women, this Court held the Mississippi University for Women did not 

establish an “exceedingly persuasive justification” necessary to sustain gender-based 

classifications and the policy denying males the right to enroll in the School of Nursing violated 

the Equal Protection Clause. 458 U.S. at 731. A state actor can only meet this burden by showing 

the classification serves “important governmental objectives and the discriminatory means 

employed are substantially related to the achievement of those objectives.” Id. See also Wengler 

v. Druggists Mutual Ins. Co., 446 U.S. 142, 150 (1980). The purpose of requiring such a substantial 

relationship between the means and the governmental objective is to insure the validity of the 

classification through “reasoned analysis” rather than through “application of traditional, often 

inaccurate, assumptions about the . . . roles of men and women.” Miss. Univ. for Women, 458 U.S. 

at 726. While this Court determined, in limited circumstances, gender-based classification which 

favors one sex may be justified if the policy “intentionally and directly assists” members of the 

burdened sex. Id. at 727. However, this Court emphasized the “mere recitation of a benign, 

compensatory purpose is not an automatic shield which protects against any inquiry into the actual 

purpose underlying the statutory scheme.” Id. (citing Weinberger v. Wiesenfeld, 420 U.S. 636, 648 

(1975)). Additionally, this Court contends the test for determining validity of gender-based 

classifications is generally straightforward, application of said test must be absent preconceived 
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notions concerning the roles and abilities of males and females. Id. at 725. Specific care must be 

shown in determining if the policy’s objective reflects “archaic and stereotypic notions.” Id. 

Furthermore, if the policy’s objective is meant to protect members of one gender because they are 

“presumed to . .  . be innately inferior, the objective itself is illegitimate.” Id. See also Frontiero v. 

Richardson, 411 U.S. 677, 684-85 (1973).  

In the present case, NGHSAA’s policy requires review under intermediate scrutiny because 

The Policy is discriminatory toward transgender individuals on the basis of sex necessarily 

entailing a heightened scrutiny. VMI, 518 U.S. at 533. Additionally, transgender individuals 

constitute a quasi-suspect classification again necessarily entailing application of a heightened 

scrutiny. Id. Similarly to instances within Cleburne and Miss. Univ. for Women, review of 

NGHSAA’s policy calls for heightened scrutiny because The Policy relies on sex-based 

classifications. This Court has concluded such classifications cannot supply reasonable grounds 

for differential treatment between genders. City of Cleburne, 473 U.S. at 440. The Policy attempts 

to distribute benefits and burdens between genders, specifically differentiating between 

transgender and cisgender students. Id. at 441. The distribution of benefits and burdens occurs 

through NGHSAA’s proposed policy justifications which solely rely upon the physical advantages 

males have over females. The Policy fails to consider the medical and social concept of 

transitioning. NGHSAA’s failure to consider the physical changes that occur within a transgender 

individual, regardless of being a transgender woman or man, demonstrates NGHSAA’s attempt to 

burden transgender women while inadvertently benefiting transgender men. Specifically, to 

transgender women, the process of medically transitioning entails testosterone suppression therapy 

and in some instances gender re-assignment surgery. While in the same circumstances a 

transgender man who undergoes medical transitioning will begin taking testosterone while 



32 

suppressing his natural estrogen production. Transgender men who undergo the process of 

transitioning do have the capability of having physical advantages over cisgender men. 

NGHSAA’s lack of thorough consideration of both transitioning and similar limiting policy 

language for transgender men exemplifies the type of  “archaic and outdated notions regarding the 

relative capabilities of men and women,” sought to be diminished by this Court in Cleburne and 

Miss. Univ. of Women.  

While Ms. Powell confirmed her transitioning status, NGHSAA is likely to argue the 

record is unclear regarding Ms. Powell’s position on the transitioning continuum. R. 4. NGHSAA 

is likely to rely on this contention to establish there is an “exceedingly persuasive justification,” in 

refusing to factor transitioning and incorporate procedures to include transitioning transgender 

women within The Policy. R. 5. The justification premised would be in favor of protecting 

cisgender female students from the competitive disadvantages that may arise when any biological 

male participates on the female team, regardless of their transgender status. Id. The Policy in 

seeking to protect female students rests their justification on the innate physical inferiority of 

women when compared to men. Further, this contention is exemplified by The Policy’s omittance 

of similar limitations upon female participation on male teams. R. 5. The lack of similar limitation 

can only be justified by the continued contention that females, regardless of their cisgender or 

transgender status, do not have a physical advantage over males requiring Respondent inclusion 

of limiting language regarding female participation on male athletic teams. Necessarily under 

Miss. Univ. for Women, while The Policy objectives exemplified in this case are meant to protect 

members of one gender, NGHSAA’s policy language leaves ample room for presumption that 

female athletes are innately physically inferior to male athletes. Therefore, The Policy objectives 
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would be deemed illegitimate. Miss. Univ. for Women, 458 U.S. at 735; See Frontiero, 411 U.S. 

at 684-85. 

Upon establishment of the correct standard of scrutiny, it is clear The Policy would not 

survive intermediate scrutiny because the discriminatory purpose of The Policy is not substantially 

related to an important governmental interest. City of Cleburne, 473 U.S. at 441.  For a law to pass 

intermediate scrutiny, the state must prove the law is substantially related to an important 

governmental interest. VMI, 518 U.S. at 532-33; Miss. Univ. for Women, 458 U.S. at 724.  In this 

case, it is best to examine whether NGHSAA’s policy furthered an important governmental interest 

before examining whether the chosen policy is substantially related to said important governmental 

interest.  

NGHSAA offer their governmental objectives in enacting The Policy. First, The Policy is 

aimed at preserving, for biological female athletes, the significant progress made in providing 

increased opportunities to compete on an even playing field with biological men. R. 5. The United 

States Court for the Fourteenth Circuit erred in determining the NGHSAA’s policy furthered the 

important governmental objective of promoting equality of athletic opportunity between the sexes. 

R.9. While there is established history of utilizing sex-based classifications within athletics in the 

interest of promoting equality, this policy extends beyond merely segregating athletes on the basis 

of sex. The Policy’s intention is to prevent a specific subset of students from embracing the same 

opportunities as other students based on their gender nonconformity. As in Miss. Univ. for Women, 

this Court contended there is limited circumstances where gender-based classifications which 

favors one sex may be justified if The Policy “intentionally and directly assists” members of the 

burdened sex. Miss. Univ. for Women, 458 U.S. at 727. Additionally this Court emphasized that a 
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“benign compensatory purpose” will not automatically shield from “any inquiry” into the “actual 

purpose underlying the statutory scheme.” Id.  

NGHSAA’s policy does not even attempt to “intentionally or directly assist” Ms. Powell 

or other similarly situated transgender female athletes. The Policy favors cisgender females, 

cisgender males, and transgender males while intentionally singling out Ms. Powell and other 

transgender females for differential treatment without attempting to remedy or allowing for 

inclusivity. Additionally, The Policy does not offer any “benign compensatory purpose” rather 

The Policy actively discriminates against transgender females while proposing justifications based 

on equality between the sexes in athletics. This Court must take care when analyzing the 

underlying statutory scheme within The Policy. The Policy’s underlying statutory scheme is an 

attempt by NGHSAA to prevent the continued advancement of true gender equality in athletics 

through restriction of athletic opportunities based upon biological sex. Similarly, to City of 

Cleburne, where a policy objective exemplifies a mere desire to harm a politically unpopular 

group; the policy objectives are necessarily not legitimate state interests. City of Cleburne, 473 

U.S. at 446-47. It logically follows NGHSAA’s policy merely seeks to harm transgender 

individuals by categorically barring transgender women from participating on female athletic 

teams. NGHSAA intentionally sought out and affirmed a discriminatory policy not merely in 

consequence of the effects The Policy may have upon transgender women, but in furtherance of 

those discriminatory effects upon transgender women.  

 Additionally, this Court must examine if The Policy is substantially related to an important 

governmental interest. While stated above, The Policy does not in fact further an important 

governmental interest, regardless, this Court must still determine if The Policy is substantially 

related to NGHSAA’s proposed governmental interest. This Court recognizes the physical 
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differences between men and women while also contending those inherent differences cannot be 

relied upon for purposes “denigration of members of either sex” or for setting “artificial 

constraints” on an individual’s opportunities. VMI, 518 U.S. at 534. This Court recognizes those 

physical differences cannot be used to harm members of either sex or be used to set “artificial 

constraints” on individual opportunity. NGHSAA’s policy has utilized sex-based classifications in 

both the ways deemed unacceptable by this Court. NGHSAA fails to recognize that gender is a 

continuum and not limited to two categories of male and female. Gender encompasses a spectrum 

where some individuals identify as cisgender, others identify as transgender, while others still fall 

somewhere else on the spectrum as either binary or non-binary. NGHSAA’s failure to take such 

contentions into account when enacting The Policy sets “artificial constraints” on an individual’s 

opportunities. Ms. Powell is one of the individuals whose opportunities are constrained by The 

Policy. Lack of compromise in the decision making process leads Ms. Powell to have to make an 

impossible decision; to express her gender identity in the way she chooses but give up her athletic 

pursuits and future educational opportunities or conform her gender identity to that of her 

biological sex and face continued harm while participating on the male team as she continues to 

transition from male to female. Both options lend to the same result, constraints upon Ms. Powell’s 

athletic and educational opportunities as well as her liberty interests.  

Finally, NGHSAA’s policy should be reviewed under a heightened scrutiny, specifically 

intermediate scrutiny because The Policy discriminates against transgender individuals, a quasi-

suspect class, on the basis of sex. This Court established and reaffirmed in Miss. Univ. for Women, 

VMI, and City of Cleburne when such policies are examined under intermediate scrutiny the State 

has the burden of proving the law is substantially related to an important governmental objective. 

For the reasons stated above, The Policy necessarily fails intermediate scrutiny. This Court should 
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reverse the decision of the United States Court of Appeals for the Fourteenth Circuit and find 

NGHSAA’s policy does violate Ms. Powell’s rights under the Equal Protection Clause of the 

Fourteenth Amendment.  

II. WHY THE POLICY ENACTED BY RESPONDENT VIOLATES MS. POWELL’S 

RIGHTS UNDER THE DUE PROCESS CLAUSE BY AND THROUGH 

CATEGORICALLY BARRING TRANSGENDER WOMEN FROM 

PARTICIPATING ON FEMALE ATHLETIC TEAMS 

The Fourteenth Amendment requires all state actors to treat individuals with the full Due 

Process of the Law, both substantively and procedurally. Collins v. City of Harker Heights, 503 

U.S. 115, 125, (1992). Procedural Due Process is the fairness of procedures used to implement the 

liberties. Id. While Substantive Due Process is the effectuation of a state action that is unfair on its 

face. Id. NGHSAA’s policy categorically bars transgender women from participating on female 

athletic teams violates Ms. Powell’s rights under the Due Process Clause.  

Courts have held, “[d]ue process, unlike some legal rules, is not a technical conception 

with a fixed content unrelated to time, place and circumstances." Cafeteria Workers v. McElroy, 

367 U.S. 886, 895 (1961)."[D]ue process is flexible and calls for such procedural protections as 

the particular situation demands." Morrissey v. Brewer, 408 U.S. 471, 481 (1972). There are three 

factors to consider when discussing Due Process. (1) The private interest must be identified, (2) 

the risk of deprivation of the interest must be identified, and (3) the state’s interest and burdens 

must be identified. Mathews v. Eldridge, 424 U.S. 319, 335 (1976). Substantive Due Process is the 

way a statute can discriminate based on the infringement of a fundamental right. See generally 

City of Chi. v. Morales, 527 U.S. 41, 53 (1999) (holding that an anti-loitering statute was too 

impermissibly vague and was a violation of the petitioners Due Process rights). States have an 

interest in The Policy when it advances a necessity that upholds the administration of justice. Doe 

v. Bell, 969 F.3d 883 (8th Cir. 2020). See generally Wisconsin v. Yoder, 406 U.S. 205, 215 (1972); 
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Republican Party v. White, 416 F.3d 738, 749 (8th Cir. 2005). Compelling state interests have been 

found in protecting groups that have faced discrimination and minor’s physical and mental health. 

See Doe v. Boyertown Area Sch. Dist., 897 F.3d 518, 528 n.62 (3d Cir. 2018) (citing Sable 

Communications of California, Inc. v. FCC, 492 U.S. 115, 125 (1989) ("We have recognized that 

there is a compelling interest in protecting the physical and psychological well-being of minors. 

This interest extends to shielding minors from the influence of literature that is not obscene by 

adult standards."); Ginsberg v. New York, 390 U.S. 629, 640 (1968) ( a state "has an independent 

interest in the well-being of its youth"); New York v. Ferber, 458 U.S. 747, 756-57 (1982) ("It is 

evident beyond the need for elaboration that a State's interest in 'safeguarding the physical and 

psychological well-being of a minor' is 'compelling.'" (quoting Globe Newspaper Co. v. Superior 

Court, 457 U.S. 596, 607 (1982).  

The focus for Courts when determining the Due Process constitutionality of statutes tend 

to be whether the statutes were too vague or general. “It is established that a law fails to meet the 

requirements of the Due Process Clause if it is so vague and standardless that it leaves the public 

uncertain as to the conduct it prohibits . . . ." Morales, 527 U.S. at 53 (citing Giaccio v. 

Pennsylvania, 382 U.S. 399, 402-403, (1966)). When statutes are too general in their application, 

they will violate a plaintiff's Due Process rights. See generally United States v. Doe, 934 F.2d 353, 

360 (D.C. Cir. 1991). In determining whether NGHSAA’s policy violates the Due Process Clause, 

this Court should look to the limits of The Policy and determine whether The Policy is as narrowly 

tailored as possible so as to still achieve the state’s interest, but is the least restrictive on their 

students’ rights. Id. 
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A. Respondents infringed upon Ms. Powell’s fundamental right to privacy under the 

Due Process Clause by categorically barring her from participating on female 

athletic teams. 

Ms. Powell has the Fundamental Right to choose the way she lives her life; this right is 

built into the right to privacy.  Fundamental rights are those that are so deeply rooted in America’s 

history, tradition, and conscience of our people as to be ranked fundamental. Washington v. 

Glucksberg, 521 U.S. 702, 705 (1997). The fundamental right to privacy has two prongs. See 

generally Roe v. Wade, 410 U.S. 113, 116 (1973). 

The touchstone of constitutional privacy protection is whether the information at 

issue is "within an individual's reasonable expectations of confidentiality." The 

Supreme Court has acknowledged two types of constitutional privacy interests 

rooted in the Fourteenth Amendment—"the individual interest in avoiding 

disclosure of personal matters" and the "interest in independence in making certain 

kinds of important decisions." 

Boyertown Area Sch. Dist., 897 F.3d at 527 (italics added). The right to privacy is weighed 

against governmental interest. “[T]he constitution forbids governmental infringement on certain 

fundamental interests unless that infringement is sufficiently tailored to serve a compelling state 

interest.” Id. This Court held in VMI that a compelling state interest is an interest that the state has 

reasons to protect. 518 U.S. at 532-33. Further, this Court held in Roe v. Wade, the right of privacy 

is found in both the “Fourteenth Amendment's concept of personal liberty and restrictions upon 

state action” and the “Ninth Amendment's reservation of rights to the people.” 410 U.S. at 152-53. 

Taken together, this right of privacy allows women to choose the way to live their life, and to make 

choices for their body. Id. See also Adams v. Sch. Bd., 318 F. Supp. 3d 1293, 1296 (M.D. Fla. 

2018) (The Plaintiff, a transgender male, sued the Defendant, a school board, for the right to use 

his gender-affirming bathroom of choice). 

One of the most recent and high-profile cases that addresses this issue is Hecox v. Little, in 

which a trans-female student sued the state due to the statute preventing transgender women from 
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participating on women’s sports teams. 2020 U.S. Dist. LEXIS 149442, at *48. The court 

addressed the defendant’s Motion to Dismiss and the plaintiff’s preliminary injunction. Id. at 7. 

The court held the Plaintiffs had standing because they faced direct harm from the statute from its 

inception. Id. at 43. In response to the defendant’s argument claiming one of the plaintiffs did not 

meet the standing requirement because she could not prove her eligibility under the current NCAA 

(National College Athletic Association) rules, despite it being in the record that the plaintiff in 

question alleged that she had previously begun the transitioning process. The court addressed the 

U.S. Department of Education Office of Civil Rights’ ("OCR") Letter of Impending Enforcement 

Action (“OCR Letter”) that was sent to a school in Connecticut and held that the OCR Letter was 

not binding, nor a legal position that the OCR held because the OCR Letter stated, “it is not a 

formal statement of OCR policy and should not be relied upon, cited, or construed as such.” Id. 

The court further discussed the cases of Bostock, 140 S. Ct. at 1741 (clarifying that the prohibition 

on discrimination because of sex in Title VII includes discrimination based on an individual's 

transgender status) and Emeldi v. University of Oregon, 698 F.3d 715, 724 (9th Cir. 2012) 

(interpreting Title IX provisions in accordance with Title VII). The defendants argued that the 

plaintiff may never be able to prove harm because the act may never be enforced, basing their 

claim on the fact that there is currently zero reported claims where a cisgendered person filed a 

complaint against a transgendered person to prevent them from participating on their gender-

affirming team. Hecox at 14. The Hecox court continued to explain that there are not any 

physiological advantages that a transgender woman has over cisgender women after going through 

hormonal therapy. Transgender women make up such a small part of the population it is highly 

unlikely transgender women can displace cisgender women from sports. Additionally, transgender 

women have also had a long history of discrimination, and if transgender women are not allowed 
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onto the women’s sports teams then they would be barred from playing sports because forcing a 

transgendered student to play on the non-gender-affirming team is a form of gender identify 

conversion efforts that are detrimental to transgendered students mental health. Id. at 81-84. For 

these reasons, the Hecox court granted the plaintiffs preliminary injunction preventing the statute 

from going into effect. 

In Roe v. Wade, this Court highlighted the history and development of the Right to Personal 

Privacy. 410 U.S. at 152-53. The Right to Personal Privacy is not explicitly mentioned in the 

Constitution; however, courts have found this right to exist as a part of the First, Fourth, and 

Fourteenth Amendments, among others including the penumbras of the Bill of Rights. Id. This 

Court found that these decisions made it clear that only personal rights that can be deemed 

"fundamental" or "implicit in the concept of ordered liberty," are included in this guarantee of 

personal privacy and these rights can be extended to activities too. Id. citing Palko v. Connecticut, 

302 U.S. 319, 325 (1937).  The Fourteenth Amendment includes the Right to Privacy developed 

from the concept of personal liberty and restrictions upon state action. Id. 

This Right to Privacy extends to “certain personal choices central to individual dignity and 

autonomy, including intimate choices that define personal identity and beliefs.” Obergefell v. 

Hodges, 576 U.S. 644, 663 (2015). This Court in Obergefell found this privacy right to extend to 

the choice of whom to marry, allowing same-sex couples to marry who they choose. When making 

this decision this Court looked to whether the right was “so fundamental that the State must accord 

them its respect.” Id. In referencing back to this Court's Decision in Loving v. Virginia, this Court 

found the right to marry was fundamental and central to individual dignity and autonomy. Id.  

In the present case, this Court should look to the second prong of the Right to Privacy, the 

right to choose the way in which one lives, because Ms. Powell’s right to make her own life choices 
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that define her “personal identity” are being interfered with. Like the right to marry in Obergefell, 

the right to choose a sports team that affirms one’s gender identity is displayed in sports every day 

and affects one's dignity and autonomy. Men who identify as men play on men’s teams and women 

who identify as women play on women’s teams. Ms. Powell, as a transgendered woman, identifies 

as a woman; therefore, she should be able to play on her gender affirming team as other women 

naturally do. R. 4.  

Fair competition is afforded to both cisgendered women and transgender women when 

playing on one team because of the use of testosterone suppressants, and the natural differences 

that are inherent in individuals that are not always shown when comparing generalized trends, as 

the Court in Hecox held. There are co-ed teams that support both women and men, on which, many 

women beat male players all the time. There is no fundamental right to a non-competitive sport. 

Competition has been the basis of our society since its founding. The government has never 

advocated to suppress competition or to discriminate against one group for the benefit of another. 

NGHSAA, in refusing to allow transgender women onto a women’s sports team, discriminates 

against trans-rights for the benefit of cisgender women, as shown in Boyertown, and NGHSAA 

does not have a way of showing that Ms. Powell offers an unfair competitive advantage. Ms. 

Powell ranked first the first year that she played on the women’s swim team because she was the 

best not because the competition is unfair. R. 4. 

The choice imposed on Ms. Powell, to swim on the male’s swim team, specifically affects 

Ms. Powell’s liberty. As seen in Obergefell, liberties afforded by the Due Process Clause extend 

to certain personal choices central to individual dignity and autonomy, including intimate choices 

that define personal identity and beliefs. That a transgender person has the right to choose to live 

their life as their gender affirming sex is uncontested and supported by the courts in Adams and 
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Grimm. Therefore, the choice given by NGHSAA’s policy is no choice at all. The Policy, 

disallowing Ms. Powell from playing on the women’s swim team divests her of the choice to swim 

at all because forcing a transgendered student to participate on their biological sex team is seen as 

gender conversion, as the Court in Boyertown held. Schools would be stuck between a rock and a 

hard spot because they could be sued for allowing transgendered students to participate on their 

gender-affirming team or they could be sued for gender conversion by forcing a transgendered 

student (who they have a duty to protect from mental and physical harm) to participate on the 

biological sex team, as the Boyertown and Hecox Courts held. NGHSAA’s policy prevents Ms. 

Powell from enjoying the same opportunities afforded to others of that gender like participating 

on the female team.  

Similar to the case in Adams, Ms. Powell has the condition of gender dysphoria is a which 

affects transgendered students, and forcing the petitioner to choose to either not swim or to swim 

on the males team exacerbate her condition which has been found to diminish the quality of a 

transgender person’s life. R. 5. NGHSAA’s policy essentially bars Ms. Powell from continuing to 

compete in swimming because she would be forced to swim on the male team as a transgendered 

female. As this Court held in Obergefell, the Constitution promises liberty to those within its reach 

and that liberty includes specific rights that allows persons to define and then express their gender 

identity. Ms. Powell looks to live her life as a woman would, to live, laugh, and play as a woman 

and this rule does not allow her to do this both substantively and procedurally. 

B. North Greene’s ban of transgender women’s participation on the women’s athletic 

teams does not protect a compelling or substantial governmental interest as 

required by a heightened scrutiny test.  

  North Greene’s statute does not pass the strict scrutiny test that courts have applied because 

the statute does not protect the correct compelling governmental interest. To survive strict scrutiny, 

a sex classification "must not rely on overbroad generalizations about the different talents, 
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capacities, or preferences of males and females." VMI, 518 U.S. at 553. Furthermore, "sex-based 

stereotypes are also insufficient to sustain a classification." Whitaker, 858 F.3d at 1051. Moreover, 

the classification must substantially serve an important governmental interest today. Sessions v. 

Morales-Santana, 137 S. Ct. 1678, 1690 (2017). This Court has recognized that new insights and 

societal understandings can reveal unjustified inequality that once passed unnoticed and 

unchallenged. Id. 

The difference between intermediate scrutiny and the higher strict scrutiny is that in strict, 

there must be a compelling governmental interest that is narrowly tailored to The Policy. Id. This 

Court, and lower courts, have found the protection of minors, transgender students, and female 

rights to be “compelling” governmental interests. See generally Boyertown Area Sch. Dist., 897 

F.3d at 528; Bostock, 140 S. Ct. at 1741; Hecox, 2020 U.S. Dist. LEXIS 149442, 73; Roe v. Wade, 

410 U.S. at 152-53. This Court recognized that new insights and societal understandings can reveal 

unjustified inequality that once passed unnoticed and unchallenged. Sessions v. Morales-Santana, 

137 S. Ct. 1678, 1690 (2017). When looking to Due Process, if a Fundamental Right is infringed 

upon a court must use the strict scrutiny test. VMI, 518 U.S. at 553. 

In the present case, NGHSAA justified their policy with the state interest in protecting 

women's equal opportunity for sports and their fair competition in sports. It is uncontested that the 

state does have an interest in protecting women’s equal opportunity for fair competition in sports. 

The Hecox Court held that women have been a group that has faced discrimination for a number 

of years. Courts have stated that it is in violation of these equal opportunity rights to allow 

cisgendered men to join the women’s sports teams as well. See Hecox; Adams; Boyertown. 

However, the reasoning tends to be because men and women make up a one to one ratio when it 
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comes to presence in society. Allowing men to join women’s teams would displace women. It is 

the reason Title IX was enacted, to help protect women’s opportunities.  

This same reasoning cannot be applied to transgender women, similarly stated in Hecox. 

Transgender women have been discriminated against even more so than cisgendered women. As 

stated in Boyertown, states have a compelling interest to support and help keep minors, and 

specifically transgendered minors, safe from physical and mental harm. This interest should not 

be hindered just to support another interest. As courts have held, policies should not be enacted 

that would discriminate against one group just to promote another. Preventing transgender women 

from participating on their gender-affirming team creates an environment that furthers their gender 

dysphoria and creates mental harm that is directly related to their continued enforcement into 

gender conversion therapy, while being placed onto non-gender-affirming teams. Forcing 

transgender women to play on males’ teams not only directly causes mental harm, it also places 

transgender women into situations that lead to bullying. Specifically, NGHSAA forcing Ms. 

Powell to participate and compete on the male athletic swim team, when everything - except her 

assigned gender at birth - is female, will only lead to the likely potential for physical and mental 

harm for Ms. Powell. R. 5. As the court in Adams held, there is no expectation for separation 

between cisgendered women and transgender women in the bathroom or locker room, allowing 

the integration of these two groups promotes societal growth and protects transgender women from 

physical and mental harm.  

This Court in VMI, held, enacting statutes that allege to enforce a governmental interest 

that promotes the inherent differences between men and women are not constitutional. 518 U.S. at 

533. Creating policies that promote an idea that women are weak or should be relegated to certain 

areas of the workforce is a violation of Due Process. The Policy, which keeps transgender women 
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off a women’s athletic team, only pushes the idea that women are weak. Transgender women can 

compete on equal competitive grounds with cisgendered women because of the transitioning 

process and because men and women can compete on equal grounds, there are many co-ed teams 

that support equal competition. The Appellate Court held that there are alternatives to The Policy 

that was enacted. R. 11. When looking at a policy, if it is narrowly tailored, there cannot be any 

less intrusive alternatives that would not violate a person’s Fundamental Rights. Id. The lower 

court explained themselves, as did Hecox, that an intrusion onto a person’s Fundamental Right 

would more likely than not be a violation of strict scrutiny. This case is distinguished from the 

appellate court’s holding because Ms. Powell does have a Fundamental Right to Privacy, a right 

to choose the way she lives her life. As Justice Monroe held in his dissent, a state cannot give a 

transgender woman the right to be treated as a woman in all aspects of life save one. R. 17. This is 

the same reasoning the Hecox, Adams, and Boyertown courts used and applied to find that 

transgender students should be given the right to be treated as their cisgender counterparts.   

The NGHSAA has a compelling interest to protect and support transgender women which 

they are ignoring to advocate for a policy that construes women as weak. The interest that they are 

advocating for has been proven to be unconstitutional and thus The Policy cannot be narrowly 

tailored to an unconstitutional interest. Further, Ms. Powell does have the Fundamental Right to 

Privacy, as Justice Monroe elucidates, and this right cannot be infringed upon without The Policy 

being narrowly tailored to a compelling governmental interest, not just any governmental interest. 

R. 17. Therefore, the NGHSAA’s policy does not pass heightened scrutiny. The NGHSAA fails 

to prove that The Policy can pass either part of the lowest heightened scrutiny test, (1) the 

substantial governmental interest, and (2) the narrowly tailored to benefit that interest. Wherefore, 
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this Court should reverse the decision of the appellate court and find in favor of Petitioner, Ms. 

Powell.  

CONCLUSION 

The North Greene High School Athletic Association has tried to valiantly protect women 

from unfair competition; however, these efforts have been discriminatory and only benefited a 

select class of women. Ms. Powell’s hope to stop this discriminatory policy and let all women 

compete fairly and equally on athletic teams, both cisgender and transgender women. By placing 

a permanent injunction against this policy, this Court will demonstrate that transgender women 

should be given the same rights as cisgender women and protect their Right to Privacy and 

autonomy. Allowing transgender and cisgender students to interact together on their gender-

affirming teams helps to stop discrimination both socially and legally and helps to stop the harm 

the transgender class faces every day.  

This Court has demonstrated that there is a compelling governmental interest in protecting 

minors from physical and emotional harm, further this Court has demonstrated that competition 

needs only to be fair. When it comes to The Policy enacted by NGHSAA, it harms minors by 

targeting transgender female minors and limits competition from fair to limiting cisgender 

women’s athletic ability and labeling them as weak.  It is for these reasons Petitioner, Ms. Powell, 

respectfully asks this Court to reverse the Fourteenth Circuit Appellate Court's ruling as to Equal 

Protection and Due Process Rights violations. 
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APPENDIX A 

Fourteenth Amendment to the United States Constitution, section one: 

“All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are 

citizens of the United States and of the state wherein they reside. No state shall make or enforce 

any law which shall abridge the privileges or immunities of citizens of the United States; nor shall 

any state deprive any person of life, liberty, or property, without Due Process of law; nor deny to 

any person within its jurisdiction the equal protection of the laws.” 
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APPENDIX B 

The Fair Opportunity for Women Athletics Policy   

(1) “Interscholastic and intramural club athletic teams or sports that are sponsored by a 

public primary or secondary school or institution whose students or teams compete in the 

North Greene High School Athletic Association shall be “expressly designated as one (1) 

of the following based on  biological sex: (a) Males, men, or boys; (b) Females, women, 

or girls; or (c) Coed or mixed”  

(2) “Athletic teams or sports designated for females, women, or girls shall not be open to 

students who are biologically male”  

  

 


