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QUESTIONS PRESENTED  

I. Whether a state high school association’s policy, which prohibits transgender females 

from competing on cisgender female athletic teams in order to address competitive 

disadvantages and preserve equal opportunities for cisgender female athletes based on 

established biological differences between male and female athletes, violates the Equal 

Protection Clause. 

II. Whether a state high school association’s policy, which prohibits transgender females 

from competing on cisgender female athletic teams but does not place any other 

restrictions on transgender athletes, violates the Due Process Clause’s limited 

protections of fundamental rights rooted in history and tradition or implicit in liberty 

or is otherwise arbitrary. 
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OPINIONS BELOW  

 The Fourteenth Circuit’s opinion, reversing the District Court’s decision and holding for 

Respondent in this matter, order number 20-1017, is unpublished. It is reproduced in full in the 

record at pages 2-18. The District Court’s memorandum opinion entering a permanent injunction 

against Respondent in this matter is unpublished. It is summarily referred to in the record at 

pages 2-6.  

CONSTITUTIONAL PROVISION 

U.S. CONST. amend. XIV, § 1. 

“All persons born or naturalized in the United States, and subject to the jurisdiction thereof, 

are citizens of the United States and of the state wherein they reside. No state shall make 

or enforce any law which shall abridge the privileges or immunities of citizens of the 

United States; nor shall any state deprive any person of life, liberty, or property, without 

due process of law; nor deny to any person within its jurisdiction the equal protection of 

the laws.”  
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STATEMENT OF THE CASE 

In the decision below, the Court of Appeals for the Fourteenth Circuit (hereinafter “Court 

of Appeals”) correctly held that the North Greene High School Athletic Association’s (hereinafter 

“Respondent”) policy did not violate either the Equal Protection or the Due Process Clauses of the 

Fourteenth Amendment to the United States Constitution. That Fair Opportunity for Women’s 

Athletes policy (hereinafter “policy”) states that “athletic teams or sports designated for females, 

women, or girls shall not be open to students who are biologically male”. R. at 5. As the Court of 

Appeals found, Respondent’s policy was created to “avoid the competitive disadvantage to women 

that would flow from allowing biological males to compete against them and to prevent the erosion 

of the significant gains made over the last several decades to afford female athletes greater 

opportunities to compete on an even playing field.” Id. at 5. These purposes are sufficient 

justification for the implementation of the policy. 

Petitioner initially approached her principal and asked for permission to compete on the 

girls’ swim team after Petitioner had competed on the boys’ swim team for two years. Id. at 4. 

Petitioner cited her desire to live as a woman and continue to compete as a swimmer. Id. Petitioner 

is a biological male but identifies as a woman. Id. The principal initially acquiesced, and Petitioner 

competed on the girls’ team that year. Id. She dominated the events she raced in, knocking the 

school’s front-running female swimmer to a “distant second.” Id. at 5. That female swimmer was 

denied her opportunity to race at the state level as a result. Id. Race times of the fastest high school 

swimmers in both sexes suggest that biological males average much faster race times than 
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biological females and substantially outperform most female swimmers. Id. at 20, app. Petitioner 

outraced the female athletes so often and so completely that even other schools began to take 

notice. Id. at 5. The community gradually began to be concerned that Petitioner’s biological sex 

gave her an extreme advantage and that female athletes would continue to be outpaced in the 

women’s events for as long as Petitioner was allowed to compete against biological females. Id. 

Eventually, Respondent determined that these concerns needed to be addressed. Id. Respondent 

held a committee meeting, where it heard from a number of concerned parties on both sides of the 

issue, including the Petitioner herself. Id. After carefully weighing the competing interests, 

Respondent decided to institute a policy that only biological females could compete on the girls’ 

sports teams. Id. The stated purpose of the policy was to avoid the competitive disadvantage that 

biological females would face if forced to compete alongside biological males and to prevent the 

erosion of opportunities for female athletes in sports. Id. The following season, Petitioner again 

sought to compete on the women’s team, but the principal refused, citing Respondent’s policy 

which applied to Petitioner’s school. Id. at 6. 

Petitioner then brought suit, claiming that Respondent’s policy violated the Equal 

Protection and Due Process Clauses of the Fourteenth Amendment. Id. The District Court found 

in favor of Petitioner, but the Court of Appeals reversed, finding that the policy was constitutional 

and should be permitted. Id. at 6, 13. This Court should affirm that holding. 
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SUMMARY OF ARGUMENT 

 Respondent’s newly instituted policy is consistent with the Equal Protection and Due 

Process Clauses of the Fourteenth Amendment and should be upheld as constitutional. First, 

because the policy does not create a suspect classification and is substantially related to an 

important government interest, the policy does not violate the Equal Protection Clause of the 

Fourteenth Amendment. Second, because the policy does not implicate a fundamental right and is 

rationally related to Respondent’s legitimate interest, the policy does not violate substantive due 

process under the Due Process Clause of the Fourteenth Amendment.  

Respondent’s policy does not violate the Equal Protection Clause of the Fourteenth 

Amendment because transgender is not a suspect classification. Moreover, the policy’s purpose of 

promoting female athletics is an important interest to promote, and the policy is substantially 

related to this interest. Transgender is not a suspect classification and should not be evaluated 

under strict scrutiny. Classes protected under strict scrutiny include race and nationality, which are 

based in a longstanding recognition of the class and an expansive legal history of discrimination 

on the basis of that class. No such history or recognition exists here.  

Nor should transgender be considered a quasi-suspect class to which intermediate scrutiny 

would apply. Gender, while related to sex, is distinct from sex, so transgender should not be 

considered a sex-based classification subject to intermediate scrutiny. The Court’s precedent in 

Bostock is limited to Title VII employment discrimination and is based on a broad conception of 

sex that does not reflect the modern understanding of sex as a purely biological term. The Court is 

therefore not bound by that holding and should not consider a transgender classification to be a 

sex-based classification for Equal Protection Clause purposes. Additionally, the Court has 
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previously considered the class’s lack of access to the political process when it finds a quasi-

suspect class, and the facts in this case adequately demonstrate access to the political process. 

Instead, the Court should apply rational basis review. Under rational basis review, which 

is a deferential standard, the policy is rational in achieving a legitimate government interest. 

Promoting female sports is a legitimate government interest, and the record demonstrates the 

biological disadvantage female athletes face when competing with male athletes. The policy 

therefore satisfies rational basis and should be upheld as constitutional. 

Even if the Court applies intermediate scrutiny, the policy is still constitutional under the 

Equal Protection Clause. The policy’s interest in promoting female athletes and protecting 

opportunities for females is an important government interest. That interest is not based on 

overbroad generalizations but is instead based on average biological differences between the sexes, 

which this Court has already recognized as justifiable for differential treatment under the Equal 

Protection Clause under intermediate scrutiny. The policy is justified in protecting females from 

that competitive disadvantage. Removing biological males from female sports is a clear and simple 

way to prevent this disadvantage. Therefore, the policy is substantially related to the important 

government interest it advances. Under intermediate scrutiny, the policy survives and does not 

violate the Equal Protection Clause. Even if it did, Respondent has offered an acceptable 

alternative option, which remedies any possible violation. 

Respondent’s policy also does not violate the Due Process Clause of the Fourteenth 

Amendment because Petitioner’s asserted right to participate in athletics in accordance with gender 

identity is not a fundamental right. In addition, a policy using biological sex as a proxy to determine 

which team an athlete can compete on is rationally related to Respondent’s legitimate interest in 

ensuring fairness and equal opportunity for cisgender female athletes. 
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The asserted right is not fundamental as it is not rooted in our Nation’s history or tradition. 

To the contrary, our Nation has a history and tradition of separating sports based on biological sex. 

Furthermore, the asserted right is not implicit in the concept of ordered liberty as it is readily 

distinguishable from other rights this Court has held fundamental, such as the right to marriage, 

procreation, contraception, family relationships, child rearing, and other related rights interfering 

with privacy and intimacy. Those fundamental rights can be found in a zone of privacy based on 

constitutional principles rooted in the Bill of Rights; however, Petitioner’s asserted right cannot 

be tied to a constitutional principle, nor can it be tied to some other fundamental right. Thus, 

Respondent’s policy does not violate a fundamental right recognized by this Court’s constitutional 

principles. 

Because a fundamental right is not at issue, Respondent’s policy is reviewed under rational 

basis, which is deferential to the state actor. Under rational basis, there is a presumption of validity 

where the petitioner has the burden to establish that the state actor acted in an arbitrary and 

irrational way. Petitioner has failed to meet that burden, and Respondent’s policy using biological 

sex to determine which team an athlete can compete on is a reasonable way to accomplish the 

legitimate state interest in ensuring fairness and equal opportunity for cisgender female athletes. 

Therefore, Respondent’s policy satisfies rational basis review and should be upheld as 

constitutional under the Due Process Clause. 

Because Respondent’s policy does not violate either the Equal Protection or the Due 

Process Clauses of the Fourteenth Amendment, the Court should affirm the lower court’s ruling 

and find that the policy is constitutional. 
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ARGUMENT 

Respondent’s newly instituted policy is consistent with the Equal Protection and Due 

Process Clauses of the Fourteenth Amendment and should be upheld as constitutional. First, 

because the policy does not create a suspect classification and is substantially related to an 

important government interest, the policy does not violate the Equal Protection Clause of the 

Fourteenth Amendment. Second, because the policy does not implicate a fundamental right and is 

rationally related to Respondent’s legitimate interest, the policy does not violate substantive due 

process under the Due Process Clause of the Fourteenth Amendment. 

I. Respondent’s policy does not violate the Equal Protection Clause of the Fourteenth 

Amendment. 

 

The Court of Appeals correctly held that Respondent’s policy does not violate the Equal 

Protection Clause. The Equal Protection Clause provides that “[n]o State shall . . . deny to any 

person within its jurisdiction the equal protection of the laws.” U.S. CONST. amend. XIV, § 1. The 

Clause essentially requires “that all persons similarly situated should be treated alike”. City of 

Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 439 (1985). However, it does not categorically 

prohibit different treatment under the law for “differently situated persons” if the state has a valid 

reason for different treatment. R. at 7. The parties have stipulated that Respondent is a state actor, 

so its policy is subject to challenge under the Fourteenth Amendment. Id. at 6 n.1. Petitioner alleges 

that Respondent’s policy discriminates on the basis of transgender status by preventing transgender 

students from competing in female sports. While the policy does distinguish between persons with 

a gender identity consistent with their sex (cisgender) and those whose gender identity differs from 

their biological sex (transgender), this distinction alone does not render the policy unconstitutional. 
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A. Under rational basis review, the Court should uphold Respondent’s policy as 

constitutional.  

 

When the constitutionality of a state action is challenged under the Equal Protection 

Clause, the court must first determine as to what level of scrutiny should apply to the state action. 

The Court of Appeals correctly found that rational basis review should apply in this instance 

because “transgender individuals do not constitute a ‘suspect class.’” Jamison v. Davue, No. S-11-

cv-2056 WBS, 2012 WL 996383, at *3 (E.D. Cal. Mar. 23, 2012). 

1. Strict scrutiny should not apply to Respondent’s policy. 

 

Strict scrutiny under the Equal Protection Clause should apply when the state action creates 

a suspect classification. United States v. Carolene Products Co., 304 U.S. 144, 152 n.4 (1938). 

Suspect classifications are those “classifications based on race or national origin and classifications 

affecting fundamental rights.” Clark v. Jeter, 486 U.S. 456, 461 (1988). Respondent’s policy does 

make a classification, distinguishing between cisgender and transgender persons1, but this 

distinction is not a suspect classification.  

First, the classification is clearly not based on race or national origin, and the Court has 

never before found transgender identity to be a suspect classification on similar grounds. Both race 

and national origin are classifications rife with a longstanding “history of prior discrimination at 

the hands of the State and private individuals.” Regents of Univ. of Cal. v. Bakke, 438 U.S. 265, 

295 (1978). Moreover, the Court has recognized that the framers of the Fourteenth Amendment 

 
1 The term “cisgender” refers to a person whose gender identity matches their biological sex 

(such as a woman who is biologically female); the term “transgender” refers to a person whose 

gender identity does not match their biological sex (such as a woman who is biologically male). 
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specifically had racial classifications in mind when they passed the Fourteenth Amendment, which 

further justifies a stringent judicial review of statutes differentiating on the basis of race. Id. at 291. 

Here, there is no such history. The earliest use of the word transgender in American jurisprudence 

was only a few decades ago in a custodial dispute. See In re Custody of T.J., No. C2-87-1786, 1988 

WL 8302, at *1 (Minn. Ct. App. Feb. 9, 1988). The framers of the Fourteenth Amendment likely 

did not even contemplate the existence of transgender persons, as the modern understanding of 

gender identity is a relatively new one. Comparatively, conceptions of race and nationality have 

existed for centuries. The American populace simply does not have a longstanding recognition of 

transgender identity; unlike racial and ethnic minorities, American jurisprudence is not filled with 

centuries of legal traditions discriminating against transgender persons. The Court would be 

substituting its judgment for that of the people and the framers of the Fourteenth Amendment by 

designating it a suspect class in the absence of a standing cultural and legal recognition of that 

class.  

Second, the Court has only found a suspect class where “those political processes ordinarily 

to be relied upon to protect minorities” are not accessible to the challenged class, such as in racial 

minorities. Carolene Products Co., 304 U.S. at 152 n.4; see, e.g., Schuette v. Coalition to Defend 

Affirmative Action, 572 U.S. 291, 357 (2014) (“Where, as here, the majority alters the political 

process to the detriment of a racial minority, the governmental action is subject to strict scrutiny.”). 

In the present case, Petitioner clearly had access to the political process. Prior to Respondent’s 

current policy, Respondent instituted a policy allowing Petitioner to compete in female sports 

purely at her request and without consulting any of the affected female athletes. R. at 4. Later, 

when Respondent was considering the implementation of the challenged policy, Petitioner was 

given the opportunity to speak at a committee hearing to ensure her voice was heard. Id. at 5. 
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Petitioner took this opportunity, and her opinion was thoughtfully considered by the committee 

before deciding on the policy. Id. This case deals with a class that is more than capable of self-

advocacy and that has full access to political processes outside of the judiciary. Therefore, the 

Court has no reason to apply a “more searching judicial inquiry” to prevent abuses by those 

political processes. Carolene Products Co., 304 U.S. at 152 n.4. 

Because the classification set by Respondent’s policy is not based in race or national origin, 

does not implicate any fundamental rights, and is not excluded from the ordinary protections of 

the political process, strict scrutiny should not apply. 

2. Intermediate scrutiny should not apply to Respondent’s policy. 

 

While the Court has acknowledged that sex-based distinctions require an intermediate level 

of scrutiny, that finding does not apply in this case. See, e.g., United States v. Virginia, 518 U.S. 

515 (1996). Biological sex and gender identity, while closely related, are distinct from one another, 

as evidenced by Petitioner’s biological sex (male) being distinct from her gender identity (woman). 

The Court should be mindful of this distinction and not assume that a classification is sex-based 

simply because someone’s cultural gender identity is implicated.  

While the Court previously found in Bostock v. Clayton County that discrimination against 

transgender persons in an employment context was discrimination on the basis of sex under Title 

VII, the Court is not required to follow that determination here. See Bostock v. Clayton Cty., 140 

S. Ct. 1731 (2020). The legal circumstances around Bostock are distinct from the issue currently 

before the Court.  

Bostock specifically deals with Title VII violations in an employment context. Id. at 1737. 

In drafting that segment of the Civil Rights Act of 1964, Congress prohibited certain actions by 

the employer “because of” biological sex. 42 U.S.C. § 2000e-2 (2020). If the employer’s decision 
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were at all related to sex, it would be a Title VII violation. Bostock, 140 S. Ct. at 1747. The Court 

concedes that the modern understanding of the word “sex” refers purely to “biological distinctions 

between male and female”. Id. at 1739. However, the Court determined that “sex” under Title VII 

demands a broader definition because Congress did not provide for any exceptions in the statute. 

Id. at 1747. Because the definitions must be read broadly under that statute, the Court determined 

that discrimination due to gender identity which is inconsistent with one’s biological sex would 

count as discrimination because of sex under Title VII. Id. at 1754. In coming to this conclusion, 

the Court made it clear that its holding rested on “no more than the straightforward application of 

legal terms with plain and settled meanings” in the Act. Id. at 1743.  

Such a broad and unnuanced definition of sex is not consistent with modern understanding, 

as both the plaintiffs and defendants in Bostock conceded. Id. at 1739. But absent more narrow 

definition by Congress, the Court had to apply a broad definition under Title VII. Id. at 1746. It 

specifically declined to extend its holding to “other policies” outside of Title VII. Id. at 1753. Here, 

neither a broad statutory definition nor Title VII apply. Therefore, the Court is not bound by 

Bostock. The Equal Protection Clause makes no mention of sex, so the Court must apply its own 

definition of sex in determining what level of scrutiny to apply. U.S. CONST. amend. XIV, § 1. 

Given that the Court has already acknowledged that sex refers to “biological distinctions between 

male and female,” it should apply that definition here. Bostock, 140 S. Ct. at 1739. While biological 

sex is similar to gender identity, the two are not interchangeable. Transgender people typically 

have a gender identity that is wholly distinct from their biological sex, indicating that the two 

concepts are not interchangeable. Here, Respondent’s policy distinguishes between cisgender 

people and transgender people, so the key classification is based on gender identity.  
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Moreover, the Court should not extend Bostock to the present case. For the purpose of an 

equal protection claim, transgender persons are not a quasi-suspect class. The Court assigns 

intermediate scrutiny to protect classes that might have access to the political system, but which 

have historically been mistreated and disadvantaged by the laws to which they are subjected. See 

e.g. United States v. Virginia, 518 U.S. 515; see also Matthews v. Lucas, 427 U.S. 495 (1976). The 

Court has previously applied intermediate scrutiny to sex classifications due to the “volumes of 

history” of discrimination against female citizens, noting that females were denied equal protection 

of the laws for centuries. United States v. Virginia, 518 U.S. at 531. Similarly, the Court has used 

intermediate scrutiny on state actions which classify on the basis of legitimacy. Matthews v. Lucas, 

427 U.S. at 495. The Court noted in Mathews that heightened scrutiny was justified in legitimacy 

statutes because the “law has long placed the illegitimate child in an inferior position relative to 

the legitimate in certain circumstances,” though to a less severe degree than laws discriminating 

on race. Id. at 505-506. In those situations, the Court felt an obligation to remedy wrongs caused 

by generations of mistreatment. But here there are not endless “volumes of history” where 

American jurisprudence mistreated transgender persons for centuries. United States v. Virginia, 

518 S. Ct. at 531. Absent such longstanding history, the classification of transgender persons 

remains a benign classification in the eyes of the Equal Protection Clause, not one rife with the 

potential for misuse. Thus, transgender classification is not “quasi-suspect” on its face. R. at 7. 

Because transgender identity is distinct from sex-based classifications and is not a quasi-

suspect class, the Court should not apply intermediate scrutiny and should defer to the State by 

applying rational basis review. 
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3. Rational basis should apply to Respondent’s policy, which satisfies 

rational basis review and should be upheld as constitutional. 

 

The classification made by Respondent’s policy is not suspect or quasi-suspect. As this 

brief later addresses, no fundamental right is implicated either. In the absence of a suspect 

classification or fundamental right, no heightened scrutiny should apply. The Court of Appeals 

was correct in applying a standard rational basis review, and this Court should follow suit. Rational 

basis review is a low standard which presumes the constitutionality of the government action. 

Carolene Products Co., 304 U.S. at 152. To pass rational basis review, the state actor only needs 

to show that it had some rational basis for the act. Id. Under that standard, Respondent’s policy 

does not violate the Equal Protection Clause of the Fourteenth Amendment. Here, Respondent’s 

reason for the policy was to “avoid the competitive disadvantage to women that would flow from 

allowing biological males to compete against them and to prevent the erosion of the significant 

gains made over the last several decades to afford female athletes greater opportunities to compete 

on an even playing field”. Id. The Court of Appeals correctly found that the promotion of female 

sports is a rational interest for the State to promote.  

Under rational basis review, a “statutory distinction does not violate the Equal Protection 

Clause ‘if any state of facts reasonably may be conceived to justify it.’” Sullivan v. Stroop, 496 

U.S. 478, 485 (1990) (quoting Bowen v. Gilliard, 483 U.S. 587, 601 (1987)). Limiting competition 

to biological females prevents female athletes from facing a competitive disadvantage against 

biologically male athletes and prevents the erosion of opportunities for female athletes. 

Respondent has properly produced a table indicating that the time differences between male 

swimmers and female swimmers can be significant. R. at 20, app. These facts are enough to 

reasonably justify the policy to prevent biological males from competing against biological 
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females when they identify as women. Therefore, the policy is constitutional under rational basis 

review and does not violate the Equal Protection Clause. 

B. Even if intermediate scrutiny applies, the Court should uphold Respondent’s 

policy as constitutional.  

 

If the Court follows the Bostock reasoning here and finds that transgender is a sex-based 

classification, Respondent’s policy still survives the heightened scrutiny. When a government 

action creates a quasi-suspect class on the basis of sex, intermediate scrutiny will apply. See United 

States v. Virginia, 518 U.S. 515. Under intermediate scrutiny, a state must show that the 

classifications “serve important governmental objectives and . . . [are] substantially related to 

achievement of those objectives.” Craig v. Boren, 429 U.S. 190, 197 (1976). Even if the Court 

applies this heightened scrutiny, Respondent’s policy should be upheld as constitutional because 

the policy serves important government interests and is substantially related to those interests. 

1. Respondent’s policy serves an important government interest. 

 

Before implementing its policy, Respondent considered the wide array of competing 

interests, both public and private. R. at 5. Ultimately, it could not allow female athletes to be 

categorically disadvantaged by the inclusion of biological males in their sport. Id. The Court of 

Appeals correctly found that protecting female athletes from a competitive disadvantage and 

preventing the erosion of opportunities for female athletes were important government interests. 

Id. at 9. 

In sex-based classifications, the justification for the policy cannot “rely on overbroad 

generalizations about the different talents . . . of males and females”. United States v. Virginia, 518 

U.S. at 533. However, the Court has also recognized that “[p]hysical differences between men and 

women . . . are enduring: ‘the two sexes are not fungible’” when it comes to purely physical 

distinctions, and such distinctions may be a basis for State action. Id. Here, Respondent’s policy 
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acknowledges that biologically male swimmers are faster than biologically female swimmers, but 

this distinction does not rely on an “overbroad” or unsupported generalization. Id. The Court has 

already recognized the “substantial risk” that biological males could “dominate the girls' programs 

and deny [females] an equal opportunity to compete”. O'Connor v. Board of Education, 449 U.S. 

1301, 1307 (1980). Additionally, the facts here support that finding. 

The record contains the top speeds of the best high school swimmers in the United States 

across both sexes in both the 200-yard individual medley and the 100-yard butterfly, and the 

difference in times is undeniable. R. at 20, app. In the 200-yard individual medley, the male 

swimmers averaged a time of 1:44.29, while the female swimmers averaged 1:54.25, a full ten 

seconds slower than their male counterparts. Id. The fastest female high school swimmer in the 

United States for the 200-yard individual medley would have come in fourth had she competed 

against the male swimmers and would not have qualified for a medal. Id. Eight of the ten fastest 

female swimmers in the United States would have not even been ranked in a race against the male 

swimmers. Id. In the 100-yard butterfly, the male swimmers averaged a time of 0:46.411, while 

the female swimmers averaged 0:50.41, a full four seconds slower. Id. Again, eight of the ten 

fastest female swimmers would not have ranked at all had they been ranked against the male 

swimmers, and the remaining two would have placed fourth and ninth, neither qualifying for a 

medal. Id. Based on these numbers, if the male swimmers raced in the same division as the female 

swimmers, no female athletes would place in the top three. The entire division would be dominated 

by male swimmers with only rare exceptions. “There is no question that the Supreme Court allows 

for these average real differences between the sexes to be recognized” by the State. Clark v. 

Arizona Interscholastic Ass’n, 695 F.2d 1126, 1131 (9th Cir. 1982). 
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The record makes it clear that male swimmers consistently outperform even the fastest 

female swimmers. In the present case alone, Petitioner won most of her races against female 

competitors by “wide margins” and “dominated the butterfly and backstroke events”. R. at 5. The 

State’s interest in protecting female athletes from further competitive disadvantage cannot be 

overstated. Given the biological reality, Respondent’s concerns more than satisfy the “important 

government objectives” aspect of intermediate scrutiny. Craig, 429 U.S. at 197. Moreover, 

“promoting equality of athletic opportunities” for females is already a recognized “legitimate and 

important government interest.” Clark, 695 F.2d at 1131. 

2. Respondent’s policy is substantially related to that important 

government interest. 

 

Once an important government interest has been established, the state must show that the 

government action is substantially related to that important interest. Respondent’s policy is 

substantially related to its interest in protecting opportunities for female athletes. Female athletes 

would never receive the opportunities available to the top athletes in the sport if competing against 

biological males. Categorically preventing biological males from competing in female sports 

solves this problem. Petitioner has alleged that this solution is insufficient merely because 

alternative solutions exist. R. at 9. However, “absolute necessity is not required” under 

intermediate scrutiny. Clark, 695 F.2d. at 1131. The state must simply show that policy is 

“substantially related” to the goal of protecting opportunities for female athletes, not that the policy 

is the only possible method of ensuring that goal. Craig, 429 U.S. at 197. The record shows that 

male swimmers regularly outperform their female counterparts. R. at 20, app. Therefore, the policy 

preventing biological males from competing in female sports is substantially related to the State’s 

goal of promoting female sports and protecting opportunities for female athletes.  
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Because Respondent has an important government interest in implementing this policy and 

the policy is substantially related to that interest, the policy survives intermediate scrutiny under 

the Equal Protection Clause. The Court should uphold the policy as constitutional.  

C. Even if the underlying exclusion would violate the Equal Protection Clause, 

Respondent has offered a sufficient remedial option for Petitioner. 

 

Where the Court has found a sex-based classification to violate the Equal Protection 

Clause, the Court has also considered whether a remedial option exists for the excluded class and 

whether that option is a sufficient alternative. United States v. Virginia, 518 U.S. at 547. The Court 

evaluates factors like “stature, funding, prestige, alumni support and influence” in determining the 

sufficiency of the alternative. Id. at 553. Where the alternative is but a “pale shadow” of the original 

option, the Court finds it to be insufficient. Id. Conversely, where the alternative option is of equal 

stature, the Court will permit the classification. See, e.g., O'Connor, 449 U.S. at 1306 (finding that 

sex-divided sports teams were permitted where the girls’ team was equal in “time, money, 

personnel, and facilities” to the boys’ team). There has not been an Equal Protection violation here, 

but even if there was, the alternative option is sufficient to remedy that violation. Petitioner is not 

being prohibited from competing on any and all swim teams; rather, the alternative option for 

Petitioner is to compete on the male swim team. There has been no suggestion at any point in this 

litigation that the male swim team lacks in stature, funding, prestige, support, or influence in 

comparison to the female swim team. In fact, Petitioner competed on the male swim team for two 

years prior to ever competing on the female swim team and has not contended that she received a 

subpar education or inferior competitive opportunities on that team. While the male team may not 

be Petitioner’s preference, it is sufficient as an alternative program to the female swim team.  
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II. Respondent’s policy does not violate the Due Process Clause of the Fourteenth 

Amendment. 

 

Petitioner also urges this Court to recognize a new fundamental right under the Due 

Process Clause of the Fourteenth Amendment that a transgender athlete has a fundamental right 

to compete in athletics in accordance with their gender identity as opposed to their biological 

sex. The Due Process Clause of the Fourteenth Amendment states in part, “No State shall . . . 

deprive any person of life, liberty, or property, without due process of law.” U.S. CONST. amend. 

XIV, § 1. Petitioner’s asserted right is not a fundamental right because it is inconsistent with this 

Court’s substantive due process precedent, which relies on the “Nation’s history and tradition” 

and concepts of “ordered liberty.” Washington v. Glucksberg, 521 U.S. 702, 721 (1997).  

If a right is fundamental, then strict scrutiny applies; however, if the right is not 

fundamental, the government policy is reviewed under rational basis where the policy “need only 

be reasonably related to a legitimate state objective.” Reno v. Flores, 507 U.S. 292, 302 (1993); 

Immediato v. Rye Neck School Dist., 73 F.3d 454, 461 (2nd Cir. 1996). Because Respondent’s 

policy does not violate a fundamental right and is rationally related to Respondent’s legitimate 

interest in providing equal opportunity and fair competition in female athletics, the policy does 

not violate the Due Process Clause. See Glucksberg, 521 U.S. at 721 (finding that Washington’s 

assisted-suicide ban was constitutional because there is no fundamental right to assisted suicide, 

and the ban was rationally related to legitimate government interests). 

A. The asserted right at issue, when carefully specified as required, is the right 

to participate in athletics in accordance with gender identity   

 

Under the Supreme Court’s established method for a substantive due process analysis, 

there are two steps when considering a new fundamental right: (1) carefully describing the 

asserted right with specificity, and (2) determining whether a fundamental right is being asserted. 
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Glucksberg, 521 U.S. at 721; Flores, 507 U.S. at 302 (requiring a “careful description of the 

asserted fundamental interest”). Specificity as to the assertion of a new fundamental right is 

necessary because the “doctrine of judicial-self-restraint requires [courts] to exercise the utmost 

care whenever break[ing] new ground in the field.” Flores, 507 U.S. at 302 (citation omitted).  

Thus, prior to determining whether a fundamental right is at issue, it is necessary to first 

specify the right so that the Court can apply constitutional guideposts, grounded in history and 

tradition, to the specific asserted right. Glucksberg, 521 U.S. at 721. Here, the specific right is 

Petitioner’s right to participate in athletic competition in accordance with her gender identity as 

opposed to her biological sex. (R. 12)2.  

Petitioner does suggest that Respondent’s policy infringes on her right to education based 

on sports being a component of education. (R. 12, n. 5). However, education is not a fundamental 

right protected under substantive due process. See San Antonio Indep. School Dist. V. Rodriguez, 

411 U.S. 1, 35, 37 (1973) (“We have carefully considered each of the arguments . . . that 

education is a fundamental right . . . and have found those arguments unpersuasive.”); See also 

Bowers v. National Collegiate Athletic Ass’n, 475 F.3d 524, 553 (3rd Cir. 2007) (“[T]here is no 

fundamental right to participate in intercollegiate athletics, a component of public education.”). 

The asserted right also cannot be the right to participate in high school sports as that is not a 

fundamental right either. See Walsh v. Louisiana High School Athletic Ass’n, 616 F.2d 152, 159-

 
2 The Court of Appeals’ majority opinion stated, “While Plaintiff casts the liberty or privacy 

interest in terms of a right to gender identity and choice, the issue before the Court today is not 

whether Plaintiff has a fundamental right in the choice of gender and gender identity but whether 

Plaintiff has a fundamental right to compete in athletics as a woman, rather than a male, 

Plaintiff’s biological sex.” 
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60 (5th Cir. 1980) (holding that participation in interscholastic athletics “falls outside the 

protection of due process”) (quotations and citations omitted).  

Substantive due process does not apply in education or sports. Furthermore, 

Respondent’s policy does not address locker rooms, nor does it implicate other issues related to 

transgenders since it is a narrow policy that solely addresses transgender participation in 

athletics. R. 5. Therefore, Petitioner’s asserted right should be specified as the right to compete 

in athletics in accordance with gender identity, as opposed to a broader right choose one’s gender 

identity. Such specific framing is consistent with this Court’s decisions regarding transgender 

rights. See Bostock, 140 S. Ct. at 1753 (limiting the holding to the employment context by 

specifically declining to “address bathrooms, locker rooms, or anything else of the kind.”).  

B. Respondent’s policy does not infringe on a fundamental right as the asserted 

right has no basis in our Nation’s history and traditions 

 

In deciding whether a state actor’s policy violates the Due Process Clause, courts must 

determine whether there is a fundamental right at issue that is protected under substantive due 

process. Glucksberg, 521 U.S. at 721. The Supreme Court has “long struggled to define” what 

substantive rights it protects under the Due Process Clause. McDonald v. City of Chicago, Ill., 

561 U.S. 742, 810 (concurring opinion, J. Thomas). Thus, it is necessary to follow basic 

constitutional guideposts in determining whether a right is fundamental. A right is fundamental if 

it is implicit in the concept of “ordered liberty” or deeply rooted in this “Nation’s history and 

tradition.” Glucksberg, 521 U.S. at 720-721. Because the asserted right to participate in athletics 

in accordance with gender identity is not implicit in the concept of ordered liberty based on this 

Nation’s history and tradition, Petitioner’s asserted right is not fundamental.  

History and tradition serve as essential guideposts in the due process analysis; thus, it is 

necessary to first examine our Nation’s history and tradition of athletic participation in 
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accordance with biological sex and the absence of history or tradition of athletic participation in 

accordance with gender identity. See Glucksberg, 521 U.S. at 710 (“We begin, as we do in all 

due process cases, by examining our Nation’s history, legal traditions, and practices.”); See also 

Moore v. East Cleveland, 431 U.S. 494, 503 (1977) (plurality opinion) (emphasizing a “careful 

respect for the teachings of history”).  

The absence of any history regarding Petitioner’s asserted right is enough to doubt that 

the right is protected under substantive due process. District Attorney’s Office for Third Judicial 

Dist. v. Osborne, 557 U.S. 52, 72 (2009) (“[t]he mere novelty of such a claim is reason enough to 

doubt that substantive due process sustains it.”) (quoting Flores, 507 U.S. at 303). In addition, 

our Nation’s history and tradition recognize physical and biological differences between men and 

women. See United States v. Virginia, 518 U.S. at 533 (1996) (recognizing that “[p]hysical 

differences between men and women . . . are enduring”); see also Ballard v. United States, 329 

U.S. 187, 193 (1946) (“[T]he two sexes are not fungible; a community made up of one [sex] is 

different from a community composed of both.”). Thus, an athletic competition consisting of 

only cisgender females is different than a competition composed of both transgender females, 

who are biologically male, and cisgender females. Regarding sports specifically, our Nation’s 

legislative efforts to ensure equal opportunity for female athletes and state policies regulating 

local sports reflect a history and tradition of separating athletics by biological sex.  

First, our Nation’s history of female participation in athletics requires a brief look at Title 

IX and the federal regulations enacted to put Title IX into effect, as well as a history of 

separating organized sports by biological sex. After World War II, athletic organizations 

dedicated to women began to increase. Richard C. Bell, A History of Women in Sport Prior to 

Title IX, THE SPORT JOURNAL, Mar. 14, 2008, at 4. As the social landscape of America was 
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evolving, activists were able to elevate women’s rights. In 1966, the Division for Girls and 

Women (DGWS) appointed the Commission on Intercollegiate Sports for Women, which was 

later replaced by the Association for Intercollegiate Athletics for Women (AIAW) in 1971. Id. A 

year later, Title IX of the Education Amendments of 1972 was passed to address discrimination 

on the basis of sex in education or other activities receiving federal financial assistance. 20 

U.S.C. § 1681(a). Congress then passed the Education Amendments of 1974, which includes a 

provision regarding sex discrimination in athletics that directed the Secretary of Health, 

Education, and Welfare to prepare regulations implementing Title IX. Pub. L. No. 93-380, § 844, 

88 Stat. 484 (1974). One of the regulations permit a recipient of federal funds under Title IX to 

“operate or sponsor separate teams for members of each sex where selection for such teams is 

based upon competitive skill or the activity involved is a contact sport.” 34 C.F.R. § 106.41(b) 

(emphasis added).  

While Title IX mandates equal opportunity among the sexes in athletics, the regulations 

effectuating Title IX explicitly permit separating sports teams by sex by recognizing that there is 

an inherent difference in the competitive skill level between men and women. Thus, Title IX and 

related amendments reflect a historical understanding that separating sports by sex may be 

necessary to maintain competitive balance for both men and women. Because the sport at issue 

here is a competitive team where there is the selection process of tryouts, R. at 4, Respondent’s 

policy requiring separate teams for cisgender females is consistent with historical legislation. 34 

C.F.R. § 106.41(b).  

In addition, individual states’ policies addressing transgender athletic participation are 

indicative of a Nation that has yet to come to a consensus on an issue of legitimate public debate. 

Among the 50 states and the District Columbia, there is a divide on the policies addressing 
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transgender participation in sports (or the lack of policies). As of August 2020, there are 10 states 

with no policies, 11 states with barriers to transgender participation, 14 states with policies 

requiring medical proof or other disclosures, and 16 states with policies allowing complete 

unrestricted participation.3 The varying policies among the states and the rejection by a majority 

of states to mandate full participation in accordance with gender identity demonstrate that the 

asserted right is not rooted in history or tradition. Compare Glucksberg, 521 U.S. 702, 721 

(1997) (holding that assisted suicide is not a fundamental right because of the Nation’s continual 

“rejection of nearly all efforts to permit it.”), and McDonald, 561 U.S. at 768 (holding that the 

right to bear arms under the Second Amendment is fundamental based on history and the Bill of 

Rights). 

In the context of asserting a new fundamental right, this Court has “always been reluctant 

to expand the concept of substantive due process.” Collins v. Harker Heights, 503 U.S. 115, 125 

(1992). The reluctance to expand substantive due process is based on this Court’s recognition 

that extending protection to a new fundamental right or liberty interest “place[s] the mater 

outside the arena of public debate and legislative action.” Glucksberg, 521 U.S. at 720. 

Therefore, it is necessary to “exercise the utmost care whenever [this Court is] asked to break 

new ground” in substantive Due Process. Collins, 503 U.S. at 125. Utmost care is necessary in 

our rapidly changing and pluralistic society to avoid the danger of the Due Process Clause being 

“subtly transformed into [this Court’s] policy preferences.” Moore , 431 U.S. at 503 (plurality 

opinion).  

The issue of transgender participation in sports in accordance with their gender identity is 

of legitimate public debate. The debate about transgender females participating in female 

 
3 High School Policies, https://www.transathlete.com/k-12 (last visited Sept. 19, 2020). 
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athletics involves two conflicting interests: (1) the transgender athlete’s desire to participate in 

athletics in accordance with their gender identity, and (2) cisgender athlete’s right to equal 

opportunity in competing on an equal playing field with members of the same biological sex.4 

Because of those conflicting interests, this Court should not recognize a new fundamental right 

as doing so would effectively reject an entire side of the public debate.  

Rejecting an entire side of a legitimate public debate is a dangerous expedition that this 

Court should not undertake as this Court’s obligation under the Due Process Clause is to “define 

the liberty of all, not to mandate [it’s] own moral code. Planned Parenthood v. Casey, 505 U.S. 

833, 850 (1992). Because participation in athletics based on gender identity is not a fundamental 

right and is instead a fairly new issue of legitimate public debate that states and athletic 

associations are confronting, this Court should follow its own directive and reject Petitioner’s 

argument for a new fundamental right. See Osborne, 557 U.S. at 72-73 (because “States are 

actively confronting the challenges DNA technology[,]” recognizing a fundamental right to DNA 

evidence “would short-circuit . . . [the] legislative response.”).  

Aside from a strict reading of history and tradition, there are also certain rights implicit in 

the “concept of ordered liberty.” Glucksberg, 521 U.S. at 720-721. The concept of ordered 

liberty is a slightly broader concept, but it is not meant to be an expansive open-ended definition 

of substantive due process. Although the Court has broadly stated that the Constitution promises 

 
4 See Hecox v. Little, No. 1:20-cv-000184, WL 4760138, (D. Idaho, Apr. 15, 2020) (transgender 

plaintiffs challenging state policy barring transgender athletes from participating in sports in 

accordance with their gender identity); but see Pat Eaton-Robb, Connecticut Transgender Policy 

Found to Violate Title IX, ESPN (May 28, 2020), 

https://www.espn.com/espn/story/_/id/29234386/connecticut-transgender-policy-found-violate-

title-ix (finding that policy allowing transgender females to compete in female athletics violates 

Title IX because it “denied female student-athletes athletic benefits and opportunities.”)  
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people the liberty to “define and express their identity,” it is still the “Nation’s history, legal 

traditions, and practices [that provide] the crucial ‘guideposts for responsible decisionmaking.’” 

Obergefell v. Hodges, 576 U.S. 644, 651 (2015); Glucksberg, 521 U.S. at 721 (quoting Collins, 

503 U.S. at 125). Thus, the Due Process Clause protects rights that are “so rooted in the 

traditions and conscience of our people as to be ranked fundamental.” Griswold v. Connecticut, 

381 U.S. 479, 487 (1965).  

  The concept of ordered liberty can be interpreted to encompass a “zone of privacy” 

protected under the Bill of Rights, which includes certain personal and intimate choices. Id. at 

484. However, it is important to note that the zone of privacy under the Bill of Rights is by 

default a reflection of our Nation’s history and traditions regarding which category of rights have 

historically been protected from government intervention based on longstanding Constitutional 

principles. See Duncan v. Louisiana, 391 U.S. 145, 147-49 (1968) (In determining the Due 

Process Clause’s protections, “the Court has looked to the Bill of Rights for guidance.”). 

Therefore, fundamental rights that are implicit in ordered liberty or protected under a “zone of 

privacy” must still have some link to historically recognized constitutional principles based on 

the Bill of Rights.  

Based on the Constitution’s protection of certain private matters and intimate 

decisionmaking, this Court has protected fundamental rights “relating to marriage, procreation, 

contraception, family relationships, child rearing,” and other laws interfering with private sexual 

intimacy. Lawrence v. Texas, 539 U.S. 558, 574 (2003) (holding a state sodomy law 

unconstitutional because it violated the privacy of adults to engage in private intimate conduct); 

See M.L.B. v. S.L.J., 519 U.S. 102, 116-17 (1996) (stating that “[c]hoices about marriage, family 

life, and the upbringing of children are among associational rights this Court has ranked as ‘of 
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basic importance in our society’”); Griswold, 381 U.S. at 484 (holding that contraception is a 

fundamental right “within the zone of privacy created by several fundamental constitutional 

guarantees.”); Skinner v. Oklahoma, 316 U.S. 535, 541 (1942) (holding that state’s sterilization 

law involved the fundamental right to procreate). A common theme among the protected 

fundamental rights is that all of the recognized rights involve privacy and intimacy rooted in the 

principles of the Bill of Rights, which in turn provides a link to our Nation’s history and 

traditions. See Obergefell, 576 U.S. at 663 (recognizing that a ban on same-sex marriage violates 

the Due Process Clause based on the fact that “the Court has long held that the right to marry is 

protected by the Constitution.”) Thus, if an asserted right cannot be linked to history and 

tradition and is not within the Bill of Rights’ privacy and intimacy principles, then it is not 

implicit in ordered liberty and is not protected under the Due Process Clause.  

As demonstrated above, there is no history or tradition of participating in sports in 

accordance with gender identity. Furthermore, the right to participate in athletics in accordance 

with gender identity is not within the zone of privacy protected by the Bill of Rights, nor is it a 

private or intimate decision like marriage, contraception, procreation, family relationships, child 

rearing, or private sexually intimate conduct. See Lawrence, 539 U.S. at 562 (“Liberty . . . 

includes . . . certain intimate conduct.”); see also Obergefell, 576 U.S. at 666 (“[D]ecisions 

concerning marriage are among the most intimate that an individual can make.”).  

While athletic participation might be a way to “define” and “express” one’s identity, it 

can be distinguished from this Court’s broad language in Obergefell. Id. In Obergefell, the Court 

was able to link same-sex marriage to an established fundamental right to marriage. See Id.; See 

also Zablocki v. Redhail, 434 U.S. 374, 384 (1978) (invalidating state law prohibiting fathers 

behind on child support from marrying based on the fundamental right to marriage). While one’s 
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sexual orientation can be linked to the historically recognized fundamental right to marriage or 

the “zone of privacy” protections for intimate conduct, Petitioner’s asserted right cannot be 

linked to any historically recognized fundamental right as the right to athletic participation is not 

a fundamental right, neither as a component of education or independent of education. Thus, 

while the Due Process Clause protects the fundamental rights of marriage and other private and 

intimate decisions, it does not protect one’s right to define and express their identity in the 

context of sports since our Nation does not have a history or tradition of using sports as a 

platform to express one’s  gender identity. 

Because athletic participation in accordance with gender identity has no recognition in 

our Nation’s history and traditions and can be readily distinguished from the intimacy and 

privacy of other recognized fundamental rights implicit in ordered liberty, Petitioner’s asserted 

right is not fundamental.  

C. Respondent’s policy satisfies rational basis review and should be upheld as 

constitutional   

 

Once it has been established that there is no fundamental right at issue, a state actor’s 

policy is reviewed under rational basis where the policy only needs to have a rational 

relationship with a legitimate state interest. Flores, 507 U.S. at 302 (1993); Heller v. Doe, 509 

U.S. 312, 320 (1993). Thus, when a policy is reviewed under rational basis, there is a 

presumption of validity where the policy will be sustained if the highly-deferential test is met. 

See Cleburne, 474 U.S. at 439) (under rational basis, “legislation is presumed to be valid and will 

be sustained if the classification drawn by the statute is rationally related to a legitimate state 

interest.”). The purpose of this deferential standard is to caution against unrestrained judicial 

discretion in expanding substantive due process; thus, this Court has mandated a traditional 

highly-deferential level of rational basis used for the majority of cases, while heightened scrutiny 
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is reserved only for special circumstances.  Heller, 509 U.S at 320; Carolene Products. Co., 304 

U.S. at 152, n. 4 (1938) (noting certain circumstances that call for “more exacting judicial 

scrutiny.”). Such deference is necessary to restrain courts from using substantive due process as a 

pretext for rejecting policies they ideologically disagree with.  

Although the traditional test is rational basis, this Court had indicated that it may apply a 

test slightly more demanding test than rational basis when the alleged non-fundamental right is 

of an extraordinary nature. Plyler v. Doe, 457 U.S. 202, 235-36 (1982) (Blackmun, J., 

concurring). For example, this Court has treated certain non-fundamental rights with slightly 

higher scrutiny than rational basis when those rights implicate a significant right that is not quite 

fundamental. See Jackson v. Indiana, 406 U.S. 715, 738 (1972) (applying a more-demanding 

rational basis test because the issue was involuntary commitment of criminal defendants prior to 

trial); see also Logan v. Zimmerman Brush Co., 455 U.S. 422, 434-37 (1982) (applying a more-

demanding rational basis test because the case involved destruction of property without a 

hearing). Both Jackson and Logan involve rights that are more significant than Petitioner’s 

asserted right as those rights are rooted in the Bill of Right’s explicit protections for criminal 

defendants and property interests.  

This Court also purported to use a heightened version of rational basis in Lawrence; 

however, a heightened standard does not apply here since the issue in Lawrence was connected 

to the more important protection of private intimate relationships. See Lawrence, 539 U.S. at 601 

(Scalia, J., dissenting) (rejecting the application of a “more searching form of rational basis 

review); Thus, the right to participate in athletics in accordance with gender identity should be 

reviewed under traditional rational-basis review since it is a non-fundamental right and is not a 

significant right rooted in historical Constitutional protections of privacy. Lastly, there is no 
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allegation of animosity toward a group that would potentially warrant a more searching form of 

rational basis review. See, e.g. U.S. Dep’t of Agric. v. Moreno, 413 U.S. 528, 534 (1973) 

(striking down law under rational basis after finding direct evidence of hostile private bias).  

Respondent’s interest in enacting the Fair Opportunity for Women Athletics policy is 

protecting athletic opportunities for women by ensuring equal opportunity and fair competition 

in female athletics. R. 5, 11. Such an interest is undoubtedly a legitimate state objective. See 

O’Connor v. Board of Education, 449 U.S. at 1307 (recognizing that athletics separated by 

biological sex ensures that women have the equal opportunity to participate in sports); see also 

Clark, 695 F.2d at 1131 (finding that “promoting equality of athletic opportunities [is a] 

legitimate and important government interest”); see also Carcaño v. McCrory, 203 F.Supp.3d 

615, 638 (M.D. N.C. 2016) (finding that a State has “significant legitimate interests” in 

determining transgenders’ rights to use intimate facilities). A state actor’s reason for enacting a 

policy does not require an analysis of legislative-type findings, rather there is wide deference to 

the state actor to preserve its rightful independent decisionmaking. F.C.C. v. Beach 

Communications, Inc., 508 U.S. 307, 314-15 (1993) (explaining that a state-actor’s choice is not 

subject to courtroom fact-finding under rational basis review). Thus, this Court should defer to 

Respondent’s sufficiently asserted legitimate interest – especially since that interest is embodied 

in federal legislation under Title IX and its related regulations.    

Under traditional rational basis, a petitioner alleging a constitutional violation has “the 

burden . . . to establish that the [state actor] has acted in an arbitrary and irrational way.” Usery v. 

Turner Elkhorn Mining Co., 428 U.S. 1, 15 (1976). Petitioner has failed to meet this burden as 

Respondent’s policy is reasonably related to its legitimate government interest in ensuring 

fairness and equal opportunity in female athletics. There is evidence that in the context of 
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competitive high school swimming that males swim at a faster rate than female swimmers. R. at 

20. Because of that evidence, the use of biological sex as a proxy for competitive skill under 

Respondent’s policy is not based on bias, nor is it an arbitrary or unreasonable way of 

determining which team an athlete must compete on. Cf. J.E.B. v. Alabama ex rel. T.B., 511 U.S. 

127, 143 (1994) (stating only that “gender simply may not serve as a proxy for bias.”). Thus, 

Respondent’s use of biological sex as a proxy in its policy is different than the impermissible use 

for bias in J.E.B. to exclude potential jurors based on gender. Id.  

Biological sex is a reasonable proxy to determine which team an athlete can compete on, 

and the purpose of that determination is to accomplish the legitimate state objective of ensuring 

fairness and equal opportunity for cisgender female athletes; therefore, Respondent’s policy 

satisfies rational basis review.  

III. Conclusion 

 

Respondent’s policy is permissible under the Equal Protection Clause. Rational basis 

review should apply, but even if the Court applies a heightened standard to the present case, the 

policy is substantially related to an important government interest. Equal opportunity in sports is 

a recognized and important government interest, and this Court has already acknowledged that the 

reality of biological differences can form the basis of acceptable legislation. The Court of Appeals 

was correct when it held that this policy does not violate the Equal Protection Clause, and the 

Court should affirm that judgement.  

While Respondent is sympathetic to the legitimacy of transgender rights, as demonstrated 

by the initial willingness to allow Petitioner to participate on the female swim team, a careful 

analysis based on constitutional guideposts should caution this Court from expanding substantive 

due process into an unworkable doctrine. Petitioner asks this Court to depart from its precedent by 
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recognizing a new substantive due process right that is absent from our Nation’s history and 

tradition and is not implicit in the concept of ordered liberty. If this Court were to recognize 

Petitioner’s asserted right, it would be implementing its own ideological preferences under the 

guise of a constitutional mandate. Thus, this Court should affirm the Court of Appeals’ holding 

that Respondent’s policy does not violate the Due Process Clause of the Fourteenth Amendment. 

This Court should affirm the Court of Appeals’ holding that this policy is constitutional 

and does not violate either the Equal Protection or the Due Process Clauses of the Fourteenth 

Amendment. 

 

Respectfully submitted,  

                           /s/ Team 41 

Counsel for Respondent  


