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QUESTIONS PRESENTED 

 

I. Whether the policy enacted by the state high school athletic association prohibiting 

transgender females from competing on female athletic teams violates the Equal Protection 

Clause of the Fourteenth Amendment; and, 

II. Whether the policy enacted by the state high school athletic association prohibiting 

transgender females from competing on female athletic teams violates the Due Process 

Clause of the Fourteenth Amendment. 
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OPINIONS BELOW 

The opinion of the United States Court of Appeals for the Fourteenth Circuit is reported 

and appears on pages 2–18 of the record. 

CONSTITUTIONAL PROVISION INVOLVED 

This case involves the Fourteenth Amendment to the United States Constitution, which 

provides: “All persons born or naturalized in the United States, and subject to the jurisdiction 

thereof, are citizens of the United States and of the state wherein they reside. No state shall make 

or enforce any law which shall abridge the privileges or immunities of citizens of the United 

States; nor shall any state deprive any person of life, liberty, or property, without due process of 

law; nor deny to any person within its jurisdiction the equal protection of the laws.” U.S. Const. 

amend. XIV, § 1. 

STATEMENT OF THE CASE 

I. STATEMENT OF FACTS 

Brittany Miller, a high school junior, was posed to compete as the top swimmer for her 

high school’s women’s swim team. R. at 3. Due to her hard work and training, Brittany won a 

State Championship in both her freshman and sophomore year. Id. Despite her success Brittany 

knew that her junior and senior years would be more important, as those years would directly 

affect her ability to swim on a college team and receive a scholarship. R. at 4. 

Brittany’s junior year changed as her school allowed transgender athletes to participate on 

the sports team aligned with their identified gender as opposed to their biological sex. Id. The 

new policy was “designed to afford an increasing number of transgender students an opportunity 

to participate in a manner consistent with their gender identity.” Id. 
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The policy’s adoption was due partially to Taylor Powell, a transgender high school student 

athlete, who asked the school for permission to compete on the women’s swim team. Id. Taylor 

was born a biological male, as indicated on the birth certificate, though for as long as Taylor can 

remember she has struggled with the male designation assigned at birth. Id. Taylor began to 

identify as transgender and was ultimately diagnosed with gender dysphoria, a condition in 

which transgender individuals experience persistent and clinically significant distress caused by 

the incongruence between their gender identity and the sex assigned to them at birth. Id. 

Treatment for gender dysphoria includes allowing transgender individuals to live in accordance 

with their gender identity. Id. 

Between sophomore and junior year, Taylor informed the school she was transgender, 

currently transitioning, and wanted to be considered a female student. Id. Taylor had excelled at 

swimming throughout childhood and provided the principal with information on transgender 

athletes through the National Association for Transgender Athletes. Id. The school allowed 

Taylor to try out for the women’s swim team during the fall of 2019. Id. 

Brittany feared the new policy would put her at a competitive disadvantage as a 

neighboring state recently enacting a similar policy had two transgender athletes dominate the 

state championships for women. Id. Taylor joined the team and soon dominated the butterfly and 

backstroke events. Id. Taylor regularly defeated Brittany, winning by several seconds. Id. 

Several individuals from around the area complained to the North Greene High School 

Athletic Association (NGHSAA) in February of 2020. R. at 5. The NGHSAA had no rules 

addressing whether a transgender athlete could compete on the athletic team aligned with his or 

her identified gender as opposed to his or her biological sex. Id. Brittany and other female 

athletes feared that allowing transgender females to compete against biological females would 
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undermine the progress made regarding opportunities for female athletes over the past several 

decades. Id. Thus, the NGHSAA adopted a new policy in March 2020, the Fair Opportunity for 

Women Athletes policy. Id. 

NGHSAA’s policy, entitled “The Fair Opportunity for Women Athletes,” was “premised 

on the fact that inherent, physiological differences between males and females result in different 

athletic capabilities and that to allow biological males to compete against women would put 

women at an unfair competitive disadvantage.” R. at 3. The policy aimed to preserve the strides 

biological female athletes have made over the past several decades to afford them greater 

opportunities. Id. The policy states that: 

(1) “Interscholastic and intramural club athletic teams or sports are sponsored by a 

public primary or secondary school or institution whose students or teams 

compete in the North Greene High School Athletic Association shall be 

“expressly designated as one (1) of the following based on biological sex: (a) 

Males, men, or boys; (b) Females, women, or girls; or (c) Coed or mixed.” 

 

(2) “Athletic team or sports designated for females, women, or girls shall not be open 

to students who are biologically male.” 

 

R. at 3. No comparable limitation was included “for any individuals—whether transgender or 

cisgender—who wish to participate on a team designated for males.” Id. 

Taylor’s school informed her they had no choice under the policy, which governed their 

school. R. at 6. Thus, Taylor could not try out nor compete for the women’s swim team for the 

2020–21 year. Id. 

II. PROCEDURAL HISTORY 

Taylor filed a complaint against the NGHSAA, in the United States District Court for the 

Eastern District of North Greene on March 15, 2020, challenging the new NGHSAA policy, 

seeking declaratory and injunctive relief, and asserting violations of the Equal Protection and 

Due Process Clauses of the Fourteenth Amendment to the United States Constitution. Id. After 
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an expedited hearing, the district court entered a preliminary injunction against the enforcement 

of the policy, granted Plaintiff’s motion for summary judgment, and denied Defendants’ motion 

for summary judgment. Id. The district court entered a permanent injunction against enforcement 

on June 1, 2020 concluding that the policy was unconstitutional. Id. 

NGHSAA appealed the lower court’s judgment to the United States Court of Appeals for 

the Fourteenth Circuit. Id. The court of appeals reversed the decision of the district court 

concluding that summary judgment should have been entered for NGHSAA on both the Equal 

Protection and Due Process claims. Id. The court of appeals held that NGHSAA’s policy triggers 

rational basis review for the Equal Protection claim because avoiding a competitive disadvantage 

to women from allowing biological males to compete against them along with the erosion of 

gains made by women over the past several decades in female athletics is a reasonably 

conceivable set of facts that could provide a rational basis for the classification. R. at 9. Further, 

the court of appeals held that if the policy were to trigger intermediate scrutiny it would also 

survive as the same set of facts under rational review also serve an important governmental 

interest and are substantially related to the achievement of the objective. Id. Finally, the court of 

appeals held that Taylor’s right—the right to compete in athletics as a woman, rather than as a 

male, her biological sex—was not a fundamental right so under rational review the policy does 

not violate the Due Process Clause. R. at 12. 

SUMMARY OF THE ARGUMENT 

I. 

The Fourteenth Circuit Court of Appeals was correct in holding that the North Greene High 

School Athletic Association’s policy does not violate the Equal Protection Clause, reversing the 

district court’s decision. The policy is valid under rational review as it is rationally related to a 
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legitimate state interest. Further, the policy survives under intermediate scrutiny because the 

policy serves an important governmental interest and the discriminatory means employed are 

substantially related to achieving the objective. 

Rational basis review is the proper test when no suspect classifications are at issue. Here, 

there are no issues of race or national origin so strict scrutiny is not applicable nor has 

transgender status been recognized as a protected class so intermediate scrutiny is also not an 

applicable test. Thus, law about those that identify as transgender are classified as a social issue 

and rational basis review is the appropriate standard to determine if the policy is valid.  

Under rational review if the court can identify one way that the policy rationally serves a 

legitimate state objective then the policy will survive. Further, transgender status has not been 

determined to be a protected class under sex-based classification, so despite Taylor’s arguments 

to be identified as such they should fail because she has not intentionally been treated differently 

from others in her situation. 

The NGHSAA policy also survives under intermediate scrutiny. Intermediate scrutiny 

determines whether sex-based classifications have an important governmental interest and the 

means implemented to achieve that interest are substantially related to achieving its objective. 

The NGHSAA wishes to protect the strides women have made in sports over the past decade 

along with creating an even playing field for women to protect competitive integrity which can 

be found to be an important governmental interest. The means to accomplish this objective, 

though not the only way, are still satisfactory to see the objective is accomplished. Despite the 

possibility of other means of classifications other than sex that could help achieve the objective, 

the sex-based classification will still remain a valid interest. 
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II. 

The Fourteenth Circuit Court of Appeals was correct in holding that the North Greene High 

School Athletic Association’s policy does not violate the Due Process Clause of the Fourteenth 

Amendment, reversing the district court’s decision.  

When evaluating whether the NGHSAA has violated this Due Process, this Court has 

looked to determine whether the right violated was a fundamental or non-fundamental right. The 

policy did not infringe upon any enumerated right written in the constitution or infringe upon 

rights that are implicit in the concept of liberty. Taylor had no right that was implicit in the 

concept of liberty, examples of such rights include the right to marry and a right to privacy. 

Thus, Taylor established a non-fundamental right as her ability to compete on the women’s swim 

team is being fringed and this Nation’s history has never afforded a fundamental right to the 

ability to compete on athletic teams. 

Finally, after determining whether a right is fundamental or non-fundamental the proper 

scrutiny must determine if the potential violation is valid. Fundamental rights are subjected to 

strict scrutiny whereas non-fundamental rights are subjected to rational review. Rational review 

requires that the policy rationally serves a legitimate state interest. Thus, the policy should 

survive as the NGHSAA policy rationally protects competition among women’s sports and 

protects the accomplishments women have achieved over the past several decades by limiting the 

participation in their sports exclusively to biological women.  

This Court should affirm the court of appeals’ judgment. 

ARGUMENT AND AUTHORITIES 

Standard of Review. The district court resolved the dispute by granting a summary 

judgment motion from one of the two competing. R. at 2, 3. Summary judgment is appropriate 
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when evidence, viewed in the light most favorable to the non-moving party, demonstrates that no 

genuine issue of material fact exists and the moving party is entitled to a judgment as a matter of 

law. Fed. R. Civ. P. 56(c). A genuine issue of material fact exists if a fair-minded jury could 

return verdict for the non-moving party on the evidence. Anderson v. Liberty Lobby, Inc., 477 

U.S. 242, 252 (1986). The issues presented before this Court are legal questions about the 

Fourteenth Amendment, so the standard of review is de novo. See Celotex Corp. v. Catrett, 477 

U.S. 317, 323 (1986). 

I. THE HIGH SCHOOL ATHLETIC ASSOCIATION’S POLICY PROHIBITING TRANSGENDER 

STUDENTS FROM COMPETING ON FEMALE TEAMS DOES NOT VIOLATE THE EQUAL 

PROTECTION CLAUSE. 

 

The NGHSAA enacted The Fair Opportunity for Women Athletes policy that prohibited 

biological males from competing on female athletic teams designated for females. Taylor Powell 

identifies as a transgender female currently transitioning and is contesting the validity of the 

policy stating that it violates her rights under the Equal Protection Clause of the Fourteenth 

Amendment by discriminating based on her transgender status by barring transgender students 

from participating in women’s sports. The policy is substantially related to a governmental 

interest of protecting athletic opportunities for women and does not violate the Equal Protection 

Clause.  

The Equal Protection Clause provides that “all similarly situated people be treated alike. 

City of Cleburne v. Cleburne Living Ctr., Inc., 473 U.S. 432, 439 (1985). Equal protection 

requirements restrict state legislative action that is inconsistent with core constitutional 

guarantees, such as equality in treatment. Obergefell v. Hodges, 576 U.S. 644 (2015). The 

Fourteenth Amendment’s “promise that no person shall be denied the equal protection of the 

laws must coexist with the practical necessity that most legislation classifies with resulting 
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disadvantage to various groups or persons.” Romer v. Evans, 517 U.S. 620, 631 (1996). The 

NGHSAA policy infringes upon the right of a group of people not deemed a protected class by 

this Court and who have received laws enacted by state governments in pursuit of assisting those 

who identify as transgender. Thus, despite this policy that has disadvantages for transgender 

individuals it should not be presumed that the Constitution will not tolerate the state’s interest. 

The violation should be analyzed under rational review because transgender individuals are not a 

protected class; however, the policy will be analyzed under both rational review and intermediate 

scrutiny, which it survives.  

A. The Rational Basis Test Is the Proper Test to Review the Policy. 

 

Here, the policy is not discriminatory regarding issues of race or national origin, so strict 

scrutiny is not applicable, and under intermediate scrutiny this Court has not identified 

transgender status as a protected class. City of Cleburne, 473 U.S. at 440. Thus, laws about 

transgender individuals falls under rational basis because the issue alleged by Taylor, that 

transgender females cannot compete in athletics designated for biological females, is a social or 

economic issue that must be rationally related to a legitimate state interest to survive rational 

review. Id. 

B. The Equal Protection Clause Was Not Violated Under Rational Basis 

Review. 

 

Rational review is the test used to determine whether a law or policy has violated the Equal 

Protections Clause generally involving social and economic issues. City of Cleburne, 473 U.S. at 

440. For the government to satisfy this test, proving no violation has occurred, the legislation at 

issue will be presumed valid if the classification drawn by the statute is rationally related to a 

legitimate state interest. Id.  
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Although transgender females have a strong claim to be protected under heightened 

scrutiny, they do not fall into that class and such protection should be left to the legislature’s 

discretion. When applying rational review, a statute is viewed as having a strong presumption of 

validity and:  

those attacking the rationality of the legislative classification have the burden “to 

negative every conceivable basis which might support it.” Moreover, because we 

never require a legislature to articulate its reasons for enacting a statute, it is entirely 

irrelevant for constitutional purposes whether the conceived reason for the challenged 

distinction actually motivated the legislature. Thus, the absence of “‘legislative 

facts’“ explaining the distinction “on the record,” has no significance in rational-basis 

analysis. In other words, a legislative choice is not subject to courtroom factfinding 

and may be based on rational speculation unsupported by evidence or empirical data. 

“‘Only by faithful adherence to this guiding principle of judicial review of legislation 

is it possible to preserve to the legislative branch its rightful independence and its 

ability to function.’“ These restraints on judicial review have added force “where the 

legislature must necessarily engage in a process of line-drawing.” Defining the class 

of persons subject to a regulatory requirement—much like classifying governmental 

beneficiaries—“inevitably requires that some persons who have an almost equally 

strong claim to favored treatment be placed on different sides of the line, and the fact 

[that] the line might have been drawn differently at some points is a matter for 

legislative, rather than judicial, consideration.” 

 

FCC v. Beach Commc’ns, 508 U.S. 307, 314–16 (1993). Thus, transgender females asserting 

violations under the Equal Protection Clause fall into ration basis review as opposed to 

intermediate scrutiny afforded to violations based upon sex.  

So long as one rational basis exists to support a policy the policy must be upheld when 

determined under rational review. Courts have found that regardless of a policy’s stated purpose 

if a single rational relation to the government interest can be identified the policy will survive 

rational review, such was the case in Lopez when the court identified a rational reason for a 

policy that had not explicitly identified any purpose before the Court’s analysis. Lopez v. City of 

New York, No. 05-Civ.-10321 (NRB), 2009 U.S. Dist. LEXIS 7645 (S.D.N.Y. Jan. 30, 2009). In 

Lopez, the plaintiff was a transgender female inmate incarcerated at Rikers Island fourteen times 
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where she claims she was housed with male inmates, not allowed to wear female clothing, and 

given improper dosages of female hormones. Id. at *2. The plaintiff claimed that the defendants 

violated the Equal Protection Clause of the Fourteenth Amendment by: “(1) refusing to allow her 

to wear female clothing or undergarments, (2) housing plaintiff with male inmates and denying 

her gay housing, and (3) placing her, without cause, in a classroom with inmates with 

disciplinary problems.” Id. As the plaintiff could not point to any cases finding transgender 

individuals as a protected class and neither could the Court, rational basis review was applied. Id. 

at *39. Rikers Island had no clothing policy, so the Court assumed that some policy exists. Id. 

The Court found, despite no specifically identified policy, that several rational bases exist, 

“ranging from a desire to maintain order in prisons through having uniforms to disallowing 

plaintiff from signaling female sexuality in a male prison [came] to mind.” Id. Thus, the Court 

found that the plaintiff had not established a claim arising from any clothing policy under the 

Fourteenth amendment. Id. 

An individual who does not fall into a protected class under heightened scrutiny can satisfy 

an equal protection claim through a “class of one” claim that follows the standards of rational 

review. Individuals who cannot identify that their treatment was any different from other 

members like the individual alleging the claim fail to satisfy the claim. Further, the individual 

must prove there is no rational basis for the difference in the treatment they allege violates their 

right. The Court in Kaeo-Tomaselli analyzed such an issue. Kaeo-Tomaselli v. Butts, No. 11-

00670 LEK/BMK, 2013 U.S. Dist. LEXIS 13280 (D. Haw. Sept. 17, 2013). In Kaeo-Tomaselli, 

the plaintiff alleged that the defendants violated her rights to equal protection under the law. Id. 

at *11–12. The plaintiff was a transgender woman who had undergone a sex-change operation 

and believed she was denied admission to the Pi’Koi Clean and Sober House for Women due to 
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her transgender status. Id. at *1–2. The court noted that the plaintiff put forth no evidence that 

her status as a hermaphrodite, or transgender female, qualifies her as a protected class. Id. at 

*12–14. Nor did the court find any case constituting transgender individuals as a “suspect” class. 

Id. A plaintiff can establish an equal protection “class of one” claim, to do so the “plaintiff must 

show that: (1) she is a member of an identifiable class; (2) she was intentionally treated 

differently from others similarly situated; and (3) there is no rational basis for the difference in 

treatment.” Squaw Valley Dev. Co. v. Goldberg, 375 F.3d 936, 944 (9th Cir. 2004). The plaintiff 

could not provide evidence establishing that other individuals in a situation similar to hers were 

treated differently and there is no rational basis for such differential treatment. Thus, there was 

no violation of the Equal Protection Clause. 

Protected classes are to be established by the legislative branch to afford greater protections 

to certain groups who are discriminated against. The legislature has not identified transgender 

status a protected class and for the class to become protected it should be up to the discretion of 

the legislature. Thus, policies like the NGHSAA’s need only to satisfy rational review until the 

legislature classifies those identifying as transgender a protected class requiring intermediate 

scrutiny. In satisfying rational review, the NGHSAA has clarified its primary purpose for 

adopting the policy in dispute, “to avoid competitive disadvantage to women that would flow 

from allowing biological males to compete against them and to prevent the erosion of the 

significant gains made over the past several decades to afford female athletes greater 

opportunities to compete on an even playing field with men.” R. at 5. 

As the Fourteenth Circuit pointed out, this Court has not recognized transgender status as a 

suspect classification under the Equal Protection Clause. R. at 7–8. Nor has the legislature 

designated transgender status under any protected class. Thus, the issue must be viewed in the 
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area of a social policy guided by rational basis classification instead of a sex-based classification 

when applying the analysis outlined in in Beach Communications, that although some groups 

have a “strong claim to favored treatment [they are] placed on different sides of the line, and the 

fact [that] the line might have been drawn differently at some points is a matter for legislative, 

rather than judicial, consideration.” 508 U.S. at 307, 315–16. Providing reason that the policy 

should be upheld under rational review with the determination that transgender status does not 

fall into a protected class as the legislature has not provided for such. Unlike Lopez, the 

NGHSAA provides a policy for the issue in dispute. 2009 U.S. Dist. LEXIS 7645, at *39. 

Whereas the Court in Lopez assumed a policy was in place for clothing requirements, no such 

assumption is needed as the NGHSAA policy was aimed to preserve biological female athlete 

gains and provide them greater opportunities to compete on an even playing with men. R. at 5. 

This can be determined to be a legitimate state interest as NGHSAA has reason to want to 

protect female athletes and the achievements they have made along with keeping competitive 

integrity in the sports. Id. as this policy is rationally related to the state interest it should survive 

rational review and be upheld as a legitimate policy. So long as the state has some plausible 

justification that may not be identified in the policy provided by NGHSAA, the policy should 

still survive so long as the justification is a conceivable legitimate governmental interest as seen 

in Lopez when the court identifies several reasons the policy should exist. 2009 U.S. Dist. LEXIS 

7645, at *39. 

Similar to Kaeo-Tomaselli, Taylor cannot prove that she was treated differently than others 

in a situation similar to hers. In Kaeo-Tomaselli, the plaintiff failed to prove that other 

transgender females received different treatment than her when faced with a similar situation 

such as acceptance into the Sober Women’s House. Here, Taylor has provided no evidence she is 
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being treated any differently than others in a situation similar to hers. Those similar to Taylor 

will receive the same treatment under the NGHSAA policy as it prohibits transgender women 

from all sports teams designated for females, not just the swim team. R. at 5. However, such 

reasoning is unnecessary as there is no basis in the first place to determine that Taylor is being 

treated differently from other transgender females in her situation. Further, Taylor would have to 

show there is no rational basis for the difference in treatment as pointed out in Kaeo-Tomaselli. 

Should it be determined that Taylor is treated differently from other transgender females in her 

situations, the policy makes it apparent there is a rational basis for the difference in treatment. 

This basis is to promote biological female athletes’ gains and afford them greater opportunities. 

Id. Thus, Taylor’s alleged violation of the Equal Protection Clause by the NGHSAA policy 

should be dismissed as the policy is valid under rational review.  

C. The Equal Protection Clause Was Not Violated Under Intermediate 

Scrutiny. 

 

Under an intermediate or heightened scrutiny test, the “State must show “at least that the 

[challenged] classification serves ‘important governmental objectives and that the discriminatory 

means employed’ are ‘substantially related to the achievement of those objectives.’” The 

justification must be genuine, not hypothesized, or invented post hoc in response to litigation. 

And it must not rely on overbroad generalizations about the different talents, capacities, or 

preferences of males and females. The heightened review standard applicable to sex-based 

classifications does not make sex a proscribed classification, but it does mean that categorization 

by sex may not be used to create or perpetuate the legal, social, and economic inferiority of 

women.” United States v. Virginia, 518 U.S. 515, 519 (1996).  

The NGHSAA explicitly identified its purpose behind enacting the policy as discussed. 

Protecting the competitive integrity in women’s athletics by prohibiting biological males has 
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been upheld as an important governmental interest in several courts. Further, the means for 

accomplishing this interest were substantially related, preventing biological males despite their 

identification as transgender females. The difference in physical ability between males and 

females is well documented and supports that males are at an advantage. Thus, not allowing 

transgender females, especially those who have had the advantages of undergoing the body 

changes produced by male puberty, survives under intermediate scrutiny. 

To establish a persuasive justification for a policy the protections alleged to be violated 

must be identified and have evidence to support them. When no evidence is provided to support 

the justification, the policy will not survive intermediate scrutiny as there is no justification for 

enacted a policy that provides no real protections and only discriminates. Evancho v. Pine-

Richland Sch. Dist., 237 F. Supp. 3d 267, 272–73 (W.D. Pa. 2017). In Evancho, the plaintiffs 

were transgender students who had lived their lives for some time opposite of that listed on their 

birth certificate. Id. The issue in Evancho was brought by a school district that limited common 

school bathrooms that the plaintiff transgender students could use to either single-user bathrooms 

or student bathrooms labeled as matching their assigned sexes. Id. at 273. The court found the 

violation of the Equal Protection Clause to be decided under intermediate scrutiny that 

transgender status discriminates based on sex. Id. The defendants stated that the policy was 

necessary to protect the privacy of the students when using the restrooms; however, the record 

revealed no actual risk in such regards. Id. at 280–81. The record showed no evidence of 

imperiling privacy interest that the student restrooms afforded actual physical privacy from 

others, there was no evidence of an actual or threatened outbreak of students deceptively 

declaring themselves to be “transgender” to engage in untoward or malicious activities in 

restrooms. Id. Further, there were almost no reports of incidents where “the use of common 
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restroom by any one of the Plaintiffs [had] caused any sort of alarm to any other student.” Id. 

Thus, the defendant’s policy was found to not survive intermediate scrutiny as there was not an 

exceedingly persuasive justification for the policy substantially related to an important 

governmental interest. Id. at 294–95. 

A sex-based classification can survive intermediate scrutiny when the classification is 

necessary to prevent the displacement of a group. The classification in Clark was sex-based but 

was upheld to prevent males from overtaking the place of women in athletics. Clark v. Ariz. 

Interscholastic Ass’n, 695 F.2d 1126, 1131–32 (9th Cir. 1982). In Clark, the plaintiffs were male 

high school students alleging a violation of the Equal Protection Clause of the Fourteenth 

Amendment regarding the Arizona Interscholastic Association’s (AIA) policy permitting only 

females to play volleyball. Id. at 1127. The record indicated that “due to average physiological 

differences, males would displace females to a substantial extent if they were allowed to compete 

for positions on the volleyball team. Thus, athletic opportunities for women would be 

diminished.” Id. at 1131. The court found that the AIA did not violate the Equal Protection 

Clause of the Fourteenth Amendment that maintaining a female-only volleyball team “is 

substantially related to and serves the achievement of the important governmental objective of: 

1) promoting equal athletic opportunities for females in interscholastic sports, and 2) redressing 

the effects of past discrimination.” Id. at 1128. Thus, having a team limited to only females can 

survive intermediate scrutiny.  

Although a court may determine that classifications that are not sex-based can satisfy the 

purpose of a policy, the sex-based classification can still survive intermediate scrutiny. 

Classifications such as height, weight, or establishing handicaps can satisfy a policy to defeat a 

classification based on sex, but as seen in Petrie, the classification will be upheld if the new 
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classifications create unnecessary burdens and the policy meets the requirements set by 

intermediate scrutiny. Petrie v. Ill. High Sch. Ass’n, 394 N.E.2d 855, 856 (Ill. App. Ct. 1979). In 

Petrie, the issue resulted from a prohibition against boys based on sex, limiting the participation 

on the high school volleyball team to only girls. Id. at 861. The court found that classification “of 

a high school volleyball team to limit its membership to girls is consistent with a long-standing 

tradition in sports of setting up classifications whereby persons having objectively measured 

characteristics likely to make them more proficient are eliminated from certain classes of 

competition.” Id. Evidence showed that high school boys are generally taller, heavier, and 

stronger than their girl counterparts and have longer extremities. Id. at 862. Further, the court 

discusses the possibility of teams comprising characteristics such as weight, height, or other 

characteristics as opposed to sex. Id. Yet, this would not provide an adequate solution as it would 

be too difficult to devise and where one characteristic is even another may present an advantage. 

Id. This could also result in a financial burden by creating different teams set to varying 

characteristics. Id. Thus, the court found that “although the classification of teams based on 

gender is not an absolute necessity in attempting to achieve those governmental interests, we are 

persuaded that the combination of problems which we believe to be likely to arise from attempts 

to do so through other classifications, creates a substantial element of necessity.” Id. at 863. 

Transgender females receiving hormone blockers typically have female hormones after 

undergoing the treatment for a year. Transgender females that do not undergo this therapy before 

puberty maintain the beneficial bone structure of biological male puberty provides such as 

advantages in height. The court in Hecox did not grant enough weight to this physiological 

advantage but found that if transgender females undergo hormone therapy they are on the same 

level as women and are unlikely to displace women from athletics. Hecox v. Little, No. 1:20-cv-
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00184-DCN, 2020 U.S. Dist. LEXIS 149442, at *82 (D. Idaho Aug. 17, 2020). In Hecox, the 

plaintiff is challenging the constitutionality of a new law that excludes transgender women from 

participating on women’s sports teams. Id. at *4. The plaintiff alleges that the policy violates the 

Equal Protection Clause of the Fourteenth Amendment of which the court found to fall under 

intermediate scrutiny that transgender discrimination is discrimination of sex. Id. at *72. In 

Hecox, the plaintiff presented evidence that equality in sports is not jeopardized by allowing 

transgender women who have suppressed their testosterone for one year to compete on women’s 

teams with a medical expert supporting the statement. Id. at *84–85. Further, the evidence is 

provided that shows that because of puberty blockers at the start of puberty and gender-affirming 

hormone therapy afterward, transgender women never go through typical male puberty. Id. 

These transgender women never experience the high levels of testosterone present in biological 

males and also do not experience physical changes associated with male puberty. Id. Policies of 

the NCAA were also referenced on the allowing of transgender women in the NCAA if they 

suppress their testosterone levels to compete in women’s athletics. Id. at *92–93. Thus, the 

policy enacted to exclude transgender women from participating in women’s sports showed no 

relationship to ensuring equal opportunities for female athletes when the transgender athletes had 

no physiological advantage when they had undergone hormone suppression. 

Unlike Evancho, where before the policy being enacted there was no evidence of any issues 

which the policy was aimed to protect, such issues are present here. 237 F. Supp. 3d 267. 

Whereas in Evancho, privacy in the bathrooms was always maintained and nearly no issues were 

raised by students who may have concerns, here students raised concerns and an issue of 

promoting competition is present. R. at 5. Biological female athletes raised concerns they feared 

allowing transgender athletes, such as Taylor, to compete against them undermined progress 
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made by female athletes over the past decades. Id. In Evancho, there was repeated use of the 

restrooms by the plaintiffs with no complaints from other students affected; however, here, 

Taylor only competed for one season before swimmers from her school and others pushed for a 

policy preventing transgender females from competing against them. Id. Thus, an exceedingly 

persuasive justification for the policy can be found as the policy protects female swimmers who 

brought forth complaints of the harm that allowing transgender females would undermine gains 

female athletes have made. 

Similar to Clark, this case concerns the possibility of women being displaced from sports 

teams. 695 F.2d 1126. In Clark, the concern was with males displacing females on the volleyball 

team due to their physiological differences, where here the issue consists of the possibility of 

transgender women displacing biological women from sports teams. R. at 5. Although an 

argument can be found that transgender women are only a small percentage of the population 

and thus cannot displace biological women such an argument fails to consider that displacing 

even one female due to potential physiological differences should be of concern as one 

transgender female winning the state championship in an individual event discredits the 

biological female that dedicated her life to that sport to come in second to a biological male. This 

example can be seen by Taylor Powell displacing Brittany after transitioning to the female team 

and Brittany came in second place behind Taylor causing Brittany to miss out on the state 

championship which she qualified for the previous two years, Brittany’s efforts put towards 

swimming were discredited. R. at 6. Further, the Appendix portrays race times taken from the 

best high school boys and girls in two races. R. at 20. The gap when taking the average of the 

males versus females is considerable and enough to show that males have an advantage. Before 

the policy enacted by NGHSAA, any biological male who identified as female could compete in 
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women’s sports, so physiological differences could be apparent but if the student wished to 

identify as a female they could compete in female sports. Thus, it should be found that the policy 

is substantially related to and serves the achievement of the important governmental objective.  

Although the classification of teams based on gender is not an absolute necessity to achieve 

the policy enacted by the NGHSAA, the issues which would arise from attempts to do so through 

other classifications create a substantial element of necessity. Such reasoning was discussed in 

Petrie, where biological males could not participate on the female volleyball team. 394 N.E.2d at 

856. Here, such analysis is relevant as although there are alternative methods for establishing 

teams such as organizing teams by height or weight instead of sex, no methods would appear to 

be effective. Not only would the new classification bear a greater financial burden by creating 

more teams it would also still result in competitive disadvantages as at some heights strength 

differences could cause unfair competition and at some weights the same issue would occur with 

height differences. So, although it is possible to establish new classifications not based on gender 

to achieve the governmental interest, the issues that would arise push the gender classification to 

be a necessity.  

Here, transgender females such as Taylor could compete in exclusively female sports so 

long as they identified as a female before the policy enacted by the NGHSAA. R. at 4. A similar 

policy was instituted in Hecox, where the part relevant based high school sports teams based on 

biological sex where students of the male sex could not compete on sports teams designated for 

females. 2020 U.S. Dist. LEXIS 149442, at *4. The Hecox court found that the act had no 

relationship to ensuring equality and opportunities to female athletes in Idaho as scientific 

evidence presented showed that transgender female athletes receiving hormone treatment for a 

year were nearly identical in body makeup compared to biological females. Id. at *82. Here, 
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there was no requirement for hormone therapy, and any individual who identified as a female 

could compete in female sports despite their physiological makeup so the policy enacted by 

NGHSAA served a substantial governmental by ensuring competitive integrity in women’s 

sports and the policy enacted was substantially related to providing for that purpose by 

eliminating the previous rule that hindered competition. Further, Hecox discusses how 

transgender females who receive testosterone blockers before puberty and hormone treatment 

after do not display the physiological makeup that boys going through puberty achieve. Id. 

Although, not all transgender females will receive testosterone blockers before puberty and will 

reap the athletic benefits that cannot be taken away through hormone therapy later on such as 

height. This provides an innate advantage in many sports further proving that the NGHSAA 

policy is substantially related to the government interest presented. Thus, under intermediate 

scrutiny the NGHSAA policy served an important governmental objective and that the 

discriminatory means employed are substantially related to the achievement of those objectives, 

so the Equal Protection Clause of the Fourteenth Amendment was not violated.  

II. THE NGHSAA POLICY PROHIBITING TRANSGENDER STUDENTS FROM COMPETING ON 

FEMALE TEAMS DOES NOT VIOLATE THE DUE PROCESS CLAUSE. 

 

Taylor Powell identifies as a transgender female currently transitioning and is contesting 

the validity of the policy stating that it violates her rights under the Due Process Clause of the 

Fourteenth Amendment. R. at 6. Taylor was a swimmer for North Greene High School’s female 

swim team during her junior year, but after the NGHSAA’s new policy was put into place Taylor 

could no longer compete. Id. at 4–5. Taylor’s ability to participate in an athletic program is being 

infringed which is a non-fundamental right to be analyzed under rational review. The policy is 

rationally related to a governmental interest of protecting athletic opportunities for women and 

does not violate the Due Process Clause.  
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The NGHSAA has not “[deprived] any person of life, liberty, or property, without due 

process of law” by prohibiting Taylor Powell from participating on the women’s swim team. 

U.S. Const. amend. XIV, § 1. To determine whether the NGHSAA violated a due process right 

“the first step is to determine whether the asserted right is “fundamental.” “Rights are 

fundamental when they are implicit in the concept of ordered liberty, or deeply rooted in this 

Nation’s history and tradition.” Immediato v. Rye Neck Sch. Dist., 73 F.3d 454, 460–61 (2d Cir. 

1996) (citations and internal quotation marks omitted). The right to compete in athletics as a 

woman has not been enumerated anywhere in the constitution nor is it deeply rooted in the 

history of the nation. “Where [, however,] the claimed right is not fundamental, the governmental 

regulation need only be reasonably related to a legitimate state objective” to survive 

constitutional review. Id. at 461; See Leebaert v. Harrington, 332 F.3d 134, 140 (2d Cir. 2003). 

Thus, Taylor Powell’s right would be deemed non-fundamental. 

A. Taylor’s Right Under the Due Process Clause Is Non-Fundamental, and It 

Is Not Deeply Rooted in the Nation’s History. 

 

To determine whether the NGHSAA has violated Taylor’s Due Process rights the first step 

is to determine whether the right infringed is fundamental or non-fundamental. Here, the right is 

non-fundamental, it is not enumerated, and it is not deeply rooted within the nation’s history. The 

right Taylor believes the NGHSAA policy infringes concerns her ability to participate on the 

women’s swim team as the policy only allows biological females to participate. Thus, Taylor’s 

ability to participate on the swim team is the infringed right. 

A non-fundamental right is one not enumerated in the Bill of Rights and that has not been 

recognized as a liberty afforded to the people throughout the Nation’s history. Fundamental 

rights that have been recognized, though not enumerated, are for things such as marriage and a 

right to privacy. United States v. Windsor, 570 U.S. 744, 808 (2013). 
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Although school sponsored sports such as high school athletics are tied to the school, they 

are not tied to the fundamental right of education. Unreasonable interference with the liberty of 

parents to direct the upbringing and education of children violates the right to education. So, a 

state could not force children to attend public school when their parents would prefer them to 

attend private school. Pierce v. Soc’y of Sisters, 268 U.S. 510, 529 (1925). Dictating the 

curriculum of the child once at the school, however, is not a fundamental right. Leebaert, 332 

F.3d at 141. Further, the opportunity to participate in high school sports is not a protected liberty 

or right, but merely a privilege. Mitchell v. La. High Sch. Athletic Ass’n, 430 F.2d 1155, 1158 

(5th Cir. 1970).  

Taylor’s right to education is not being infringed by the NGHSAA. Taylor is not being 

forced into any unwanted educational program or form of education as seen in Pierce. Taylor is 

attending a public high school and there is no evidence supporting that she was forced to attend 

this school against her will. Further, Taylor is not challenging the school’s curriculum and her 

disagreement with the material being taught to her, instead she is challenging the athletic 

program. Although athletic activities have helped in development of children and their education, 

not being allowed to participate on a women’s swim team does not infringe upon the right of 

education. Taylor can still swim whether it be on the team designated for biological males where 

she previously participated or recreationally. The education provided to her by the school 

however is still proper and she cannot force the school to allow her on the team as dictating the 

curriculum is not a fundamental right.  

Further, we are not looking at a right to privacy as Taylor’s right to live her own life in a 

manner she chooses is not what is being infringed. Taylor still may identify as a transgender 

female and live her life in that way as she wants. Taylor is also not prohibited from swimming, 
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only from doing so on the women’s swim team. Further, Taylor alleges that her right to compete 

on the women’s team is being infringed and as noted by other courts, the opportunity to 

participate in high school sports is not a protected right, it is merely a privilege. Mitchell, 430 

F.2d at 1158. Taylor is having only a privilege taken away from her not a part of her identity or a 

choice in her education. Taylor also can still participate in swimming she may not do so on the 

team designated for biological women. Thus, Taylor only has a non-fundamental right 

potentially violated that will be assessed under rational-basis review. 

B. Under Rational Basis Review, the Due Process Clause Was Not Violated 

Because the Policy Is Rationally Related to a Legitimate Government 

Purpose. 

 

Taylor’s Due Process right under the Fourteenth Amendment is classified as a non-

fundamental right. The non-fundamental right is still subject to rational review and must survive 

its standards before it can be deemed a valid policy. The NGHSAA policy prevents biological 

males from competing in exclusively female sports which is rationally related to a legitimate 

interest of protecting the competitive integrity of women’s sports and the gains made over the 

past several decades.  

Rational review is the test used to determine whether there has violated a non-fundamental 

right under the Due Process Clause of the Fourteenth Amendment. For the government to satisfy 

this test, proving no violation has occurred, the legislation at issue will be presumed valid if the 

classification drawn by the statute is rationally related to a legitimate state interest. City of 

Cleburne, 473 U.S. at 440. 

As previously discussed, the North Greene Athletic Association has clarified its primary 

purpose for adopting the policy in dispute, “to avoid competitive disadvantage to women that 

would flow from allowing biological males to compete against them and to prevent the erosion 
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of the significant gains made over the past several decades to afford female athletes greater 

opportunities to compete on an even playing field with men.” R. at 5. The state has a legitimate 

interest in the policy to protect competition within women’s sports and ensuring that women 

have an equal opportunity for athletic achievements such as scholarships. Further, the policy is 

rationally related to the state interest in several ways. First, the policy aims to avoid the 

physiological differences granted to biological males typically achieved through male puberty 

such as advantages in height, weight, and physical structure that gives biological males an unfair 

advantage in athletics compared to biological females. Second, transgender females will take 

away opportunities afforded to biological women such as scholarship opportunities through their 

genetic advantages. Once the transgender females outperform biological females, they will be 

awarded the scholarship opportunity previously afforded to biological females as it will make the 

offeror of the scholarship more competitive in athletics by having the superior athlete. Finally, 

the policy prevents the displacement of women within the sport. With only a select few 

individuals who can compete for the state title inevitably transgender females will overtake the 

position once held by a biological female as seen with Taylor taking the spot to compete for the 

state title where Brittany had previously qualified but now failed due to Taylor’s success. R. at 5. 

Thus, the NGHSAA’s policy does not violate the Due Process Clause because the violations 

alleged by Taylor concern a non-fundamental right that survives under the rational basis test. 
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CONCLUSION 

This Court should AFFIRM the judgment of the Fourteenth Circuit and REVERSE the 

judgment of the district court. 

Respectfully submitted, 
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