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QUESTIONS PRESENTED 
 

I. Whether Respondent’s policy barring transgender female athletes from participating in 

high school sports violates Plaintiff’s right to equal protection under the Fourteenth 

Amendment because it discriminates on the basis of sex or a quasi-suspect class? 

II. Whether a due process right is implicated where Plaintiff alleges she was barred from 

participating in high school athletics for expressing her identity as a transgender woman?  
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 vii 

TO THE HONORABLE SUPREME COURT OF THE UNITED STATES: 

 Petitioner, Taylor Powell, the petitioner in the United States District Court for the Eastern 

District of North Greene and the appellee in the United States Court of Appeals for the 

Fourteenth Circuit, respectfully submit this brief in support of its request that this Court reverse 

the judgement of the Fourteenth Circuit. 

OPINIONS BELOW 
 

 The opinion of the United States Fourteenth Circuit Court of Appeals appears in the record 

on pages 1-20. The case is reported at Powell v. North Greene State High School Athletic Ass’n, 

2020 WL 12345 (E.D.N.G. 2020). The Order granting certiorari by this Court is on page 19 of the 

record. 

RELEVANT PROVISIONS 
 

 The Fourteenth Amendment of the United States Constitution states that “no State shall . . 

. deprive any person of life, liberty, or property, without due process of law; nor deny to any person 

within its jurisdiction equal protection of the laws.” U.S. Const. amend. XIV, 
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STATEMENT OF THE CASE 
 

 Summary of the Facts: Taylor Powell has excelled at swimming her entire life. R. at 4. 

In her words, she was “born to swim.” Id. She was also born as a biological male. Id. Despite 

battling gender dysphoria, Taylor eventually began to embrace her gender identity as a woman. 

Id.  

Gender dysphoria occurs when there is an incongruence between an individual’s gender 

identity and the sex assigned to them at birth. Id. It causes persistent and clinically significant 

levels of distress. Id. Taylor has struggled with this her entire life, suffering “debilitating” 

distress as she approached puberty. Id. There is a consensus in the health and science community 

that effective treatment for gender dysphoria includes allowing transgender individuals to live as 

the gender they identify. Id. For Taylor, this means living as a woman despite her biological sex. 

Between her sophomore and junior year of high school and with the help of medical personnel, 

Taylor informed her school that she was transgender and was in the process of transitioning to a 

woman. Importantly, Taylor notified the school that she wanted to be considered a female 

student. Id.  

As a lifelong swimmer, Taylor pled at a school meeting to be allowed to participate on the 

women’s swim team. Id. She cited evidence that showed that transgender youth benefited from 

participating on sports teams aligning with their gender identity, and the principal agreed to her 

allow her to try out. Id. Taylor subsequently joined the women’s swim team during her junior year. 

Id. Shortly after, the school implemented a new policy, which was “designed to afford an 

increasing number of transgender students an opportunity to participate in athletics in a manner 

consistent with their gender identity.” Id. Throughout the season, Taylor proved to be a 

phenomenal swimmer. Id. She was the top swimmer on the team, beating the second-best women 
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by several seconds. Id. at 5. At the end of the season, Taylor qualified for the state championship. 

Id.  

            Brittany Miller, another junior swimmer on the team, was previously the top swimmer in 

the butterfly and backstroke events. Id. at 3, 5. By the end of her sophomore year, she had garnered 

the attention of college scouts. Id. at 4. However, the following semester, she no longer finished 

in first place and failed to qualify for the state championship. Id. at 5. Crediting Taylor for her 

shortcomings, Brittany feared that colleges would recruit Taylor over her. Id. 

In February 2020, Brittany, her parents, and other members of the local high school 

swimming community complained to the North Greene High School Athletic Association (the 

“NGHSAA”) that biologically female athletes would be disadvantaged by transgender female 

athletes’ participation in sports. Id. Although the school allowed transgender students to participate 

on the team that aligned with their gender identity, the NGHSAA did not have a policy in place 

regarding transgender student athletes. Id.  

In response to complaints about transgender female athletes’ involvement on female sports 

teams, the NGHSAA adopted the Fair Opportunity for Women Athletes policy banning 

transgender female athletes from participating on the sports team that aligns with their gender 

identity. Id. Notably, the policy did not place any similar limitations on transgender males 

participating on men’s teams or cisgender females participating on men’s teams. Id. The policy 

specifically states as follows:  

1. “Interscholastic and intramural club athletic teams or sports that are 
sponsored by a public primary or secondary school or institution whose students or 
teams compete in the North Greene High School Athletic Association shall be 
“expressly designated as one (1) of the following based on biological sex: (a) 
Males, men, or boys; (b) Females, women, or girls; or (c) Coed or mixed.”   
2. “Athletic teams or sports designated for females, women, or girls shall not 
be open to students who are biologically male.”  
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Id. Shortly thereafter, Taylor was notified by her school that she could no longer swim for the 

women’s swim team and subsequently filed this lawsuit. Id. at 6. 

 Summary of Proceedings: Petitioner filed a complaint against the North Greene High 

School Athletic Association (the “NGHSAA”) in the United States District Court for the Eastern 

District of North Greene on March 15, 2020, challenging the NGHSAA’s policy, seeking 

declaratory and injunctive relief, and asserting violations of the Fourteenth Amendment to the 

United States Constitution. R. at 6. On June 1, 2020, the District Court properly entered a 

preliminary injunction against enforcement of the policy. Powell v. North Greene State High 

School Athletic Ass’n, 2020 WL 12345 (E.D.N.G. 2020). NGHSAA subsequently appealed. The 

United States Court of Appeals for the Fourteenth Circuit (the “Fourteenth Circuit”) incorrectly 

reversed the District Court’s decision, holding that the NGHSAA’s policy did not violate the 

Fourteenth Amendment to the United States Constitution.  

SUMMARY OF THE ARGUMENT 
 

 This Court should reverse the Fourteenth Circuit’s holding because Respondent’s policy 

discriminates based on transgender status. Barring transgender female athletes from participating 

in athletics is a violation of both the Equal Protection Clause and the Due Process Clause of the 

Fourteenth Amendment. 

 Equal Protection Claim: The Fourteenth Circuit erred when it held that Respondent’s 

policy should be evaluated under a rational basis review. The Court failed to recognize that 

discrimination based on transgender status is sex-based discrimination and that transgender status 

is also a quasi-suspect class. Respondent’s policy should therefore be subject to intermediate 

scrutiny and required to serve important government objectives as well as substantially relate to 

the achievement of those objectives. Craig v. Boren, 429 U.S. 190, 197 (1976). The objective of 
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Respondent’s policy is sex-equality in athletics, and while this is an important government 

objective, the circumstances and nature of the policy suggest that the true purpose was 

discrimination. Further, the methodology of the policy is not substantially related to a goal of sex-

equality because it is fails to take into account the reality of transgender individuals and nuances 

of this issue. Transgender individuals are a tiny percentage of student athletes, cannot be equated 

with cisgender males and their inclusion on teams aligning with their gender identity would 

actually further the goal of sex-equality. 

 Due Process Claim: The policy also implicated Petitioner’s fundamental right of privacy 

when it barred all transgender female athletes from participating in school sports. The right of 

privacy encompasses an individual’s autonomy and self-expression. As a transgender woman, 

Petitioner sought to compete on the women’s swim team. Because it implicated her fundamental 

right, the regulation must be subject to a strict scrutiny review. Although sex-equality in athletics 

is important, Respondent’s means of accomplishing the objective was not narrowly tailored. 

Therefore, when Respondent prohibited her from competing on the team solely because of her 

transgender identity, it necessarily violated ability to define her own identity and consequently, 

her privacy right. Additionally, Respondent deprived Petitioner of her right to education, as 

extracurricular activities, including school sports, are an integral part of one’s education.   
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ARGUMENT 
 

I. THE POLICY DISCRIMINATES ON THE BASIS OF TRANSGENDER STATUS 
AND IS A VIOLATION OF THE EQUAL PROTECTION CLAUSE. 

 
The Equal Protection clause of the Fourteenth Amendment commands that no State shall 

deny to any person the equal protection of the laws. Plyler v. Doe, 457 U.S. 202, 216 (1982).  The 

parties stipulated that the policy in question is state action, so the only concern before this Court 

is whether the policy violates Petitioner’s right to equal protection. R. at 6. 

A policy is generally presumed valid if it is rationally related to a legitimate state interest. 

Schweiker v. Wilson, 450 U.S. 221, 230 (1981). However, classifications based on race, alienage, 

or national origin are inherently suspect because they are “so seldom relevant to the achievement 

of any legitimate state interest.” City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 440 

(1985).  This Court has held that gender-based classifications are not inherently suspect and thus 

not subject to strict scrutiny. Michael M. v. Superior Court, 450 U.S. 464, 468 (1981). However, 

the rational basis test takes on a somewhat “sharper focus” where gender is involved. See Craig v. 

Boren, 429 U.S. 190 (1976). This intermediate scrutiny requires the policy to serve important 

government objectives and substantially relate to the achievement of those objectives. Id. at 

197.  The justification for such sex-based classifications must be “exceedingly persuasive.” 

Massachusetts v. Feeney, 442 U.S. 256, 273 (1979). 

A. Classifications Based on Transgender Status Should Be Subject to Intermediate 
Scrutiny. 

 
Sex-based Classification: Regulations that classify on the basis of transgender status 

should be subject to the same level of scrutiny afforded to sex-based classifications: intermediate 

scrutiny. This Court has held that it is “impossible to discriminate against a person for being . . . 

transgender without discriminating against that individual based on sex.” Bostock v. Clayton Cnty., 
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140 S.Ct. 1731, 1746 (2020). Indeed, it is impossible to create a policy differentiating between 

transgender and cisgender individuals without using sex. Respondent’s policy is riddled with sex-

related words such as: “male”, “female”, “biological sex”, “boys”, and “girls.” In Whitaker, “the 

School District’s policy [could not] be stated without referencing sex” and therefore was 

“inherently based upon a sex-based classification.” Whitaker v. Kenosha Unified Sch. Dist. No. 1 

Bd. of Educ., 858 F.3d 1034, 1051 (7th Cir. 2017). Similarly, Respondent’s policy cannot be stated 

without referencing sex and therefore is inherently classifying individuals on the basis of their sex.  

Additionally, this Court has held that discrimination based on gender stereotypes is sex-

based discrimination. Price Waterhouse v. Hopkins, 490 U.S. 228 (1989) (considering allegations 

that a woman was denied partnership because she was considered “macho”). Transgender 

individuals are “defined as transgender precisely because of the perception that his or her behavior 

transgresses gender stereotypes.” Glenn v. Brumby, 663 F.3d 1312, 1316 (11th Cir. 2011). There 

is a “congruence” between discrimination based on gender-norms and on transgender status. Id. 

Therefore, discrimination based on transgender status is sex-discrimination “whether it is being 

described as being on the basis of sex or gender.” Id. at 1317.  

Several circuit courts have upheld this reasoning. See Schwenk v. Hartford, 204 F.3d 1187 

(9th Cir. 2000) (holding that a transgender plaintiff who had been harassed for presenting as female 

had an actionable claim for sex-discrimination); see also Rosa v. Park W. Bank & Tr. Co., 214 

F.3d 213 (1st Cir. 2000) (finding that a transgender plaintiff treated differently for dressing as the 

gender they identify with had a claim of sex-discrimination). The Sixth Circuit recognizes claims 

for sex-discrimination where a transgender individual is discriminated against on the basis of 

gender non-conformity. See Smith v. City of Salem, 378 F.3d 566 (6th Cir. 2004) (holding that a 

firefighter suspended for more feminine mannerisms and attire was discrimination on the basis of 
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gender non-conformity); see also Barnes v. City of Cincinnati, 401 F.3d 729 (6th Cir. 2005) 

(finding that plaintiff had a claim for sex-discrimination by alleging discrimination for failure to 

conform to sex stereotypes). Both the Seventh Circuit and the Eleventh Circuit have concluded 

that intermediate scrutiny applies because classification based on transgender status is 

classification based on sex. Whitaker, 858 F.3d 1034, 1051; Glenn v. Brumby, 663 F.3d 1312, 1316 

(11th Cir. 2011).  

Quasi-Suspect Class: Even if the above argument is set aside, transgender individuals are 

still at a minimum a quasi-suspect class and independently entitled to heightened scrutiny. This 

Court has used the following factors to determine whether a class is quasi-suspect: (1) whether the 

class has historically been subject to discrimination; (2) whether the class has a defining 

characteristic that bears a relation to the ability to perform or contribute to society; (3) whether the 

class exhibits “obvious, immutable, or distinguishing characteristics that define them as a discrete 

group” and (4) whether the class is “a minority or politically powerless.” Windsor v. United States, 

570 U.S. 744 (2013); Bowen v. Gilliard, 483 U.S. 587, 602 (1987); City of Cleburne v. Cleburne 

Living Ctr., 473 U.S. 432, 440-41 (1985). All four of these factors weigh strongly in favor of 

Petitioner.   

First, transgender individuals are independently entitled to heightened scrutiny because 

they have historically been subject to discrimination. Furthermore, “this history of persecution and 

discrimination is not yet history” and the “statistics are alarming.” Adkins v. City of New York, 143 

F. Supp. 3d 134, 139 (S.D.N.Y. 2015); Whitaker v. Kenosha Unified Sch. Dist. No. 1 Bd. of Educ., 

858 F.3d 1034, 1051 (7th Cir. 2017). Of transgender students in grades K-12, 78% report they 

have been harassed, 35% reported physical assault and 12% reported sexual assault. M.A.B. v. 

Board of Educ., 286 F. Supp. 3d 704, 720 (D. Md. 2018) (citing Jaime M. Grant et al., Injustice at 
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Every Turn: A Report of the National Transgender Discrimination Survey, Nat'l Ctr. for 

Transgender Equality, 33 (2011), 

https://www.transequality.org/sites/default/files/docs/resources/NTDS_Report.pdf).  

Second, an individual’s transgender status bears no relation to her performance or 

contribution to society. M.A.B., 286 F. Supp. 3d at 720 (noting that “the Court is not aware of any 

argument suggesting that a transgender person is… any less productive than any other member of 

society”). While transgender people often experience debilitating gender dysphoria, this is the 

result of “a long history of persecution forcing transgender people to live as those who they are 

not.” Adkins v. City of New York, 143 F. Supp. 3d 134, 139 (S.D.N.Y. 2015). There is no evidence 

that transgender individuals are less productive than any other person in society “simply by virtue 

of transgender status.” Id.  

Third, transgender individuals do exhibit “obvious, immutable, or distinguishing 

characteristics.” Transgender individuals possess the immutable characteristic in that their gender 

identity differs from their gender assigned at birth. It is thus “inherent in who they are as people.” 

Evancho v. Pine-Richland Sch. Dist., 237 F. Supp. 3d 267, 288 (W.D. Pa. 2017).  Specifically, the 

Court often looks to “whether the characteristic of the class calls down discrimination when it is 

manifest.” Adkins v. City of New York, 143 F. Supp. 3d 134, 139 (S.D.N.Y. 2015) (citing Windsor 

v. United States, 699 F.3d 169, 183 (2d Cir. 2012), aff'd, 570 U.S. 744 (2013)). Transgender 

individuals often face situations where their transgender status is manifest or discovered. Many 

forms of identification for instance specify the holder’s gender and thus any “mismatch between 

the gender indicated on the document and the gender of the holder calls down discrimination.” 

Adkins, 143 F. Supp. 3d at 139. 
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Fourth, the transgender community is a minority community and politically powerless. 

Indeed, transgender individuals account for only 0.6% of the United States population. Doe 1 v. 

Trump, 275 F. Supp. 3d 167, 209 (D.D.C. 2017), vacated sub nom. Doe 2 v. Shanahan, 755 F. 

App'x 19 (D.C. Cir. 2019). For example, there has never been an openly transgender member of 

Congress or of the federal judiciary. Adkins v. City of New York, 143 F.Supp.3d 134, 140 (S.D.N.Y. 

2015). On the contrary, elected officials have passed discriminatory policies against transgender 

individuals. See Stone v. Trump, 280 F.Supp.3d 747, 767–71 (D. Md. 2017); see also Doe 1, 275 

F.Supp.3d at 167. Accordingly, courts have stepped in to protect transgender individuals’ 

constitutional rights. Id.  

Multiple district courts have reached the conclusion that transgender people as a group 

meet all the aforementioned factors to qualify as a quasi-suspect class. Evancho v. Pine-Richland 

Sch. Dist., 237 F.Supp.3d 267, 288 (W.D. Pa. 2017) (finding that transgender individuals are a 

quasi-suspect class and that gender identity is “entirely akin to ‘sex’ as that term has been 

customarily used in the Equal Protection analysis”); Board of Educ. v. United States Dep’t of 

Educ., 208 F.Supp.3d 850, 874 (S.D. Ohio 2016) (finding that “heightened scrutiny is appropriate 

under the four-factor test” for policies regarding transgender individuals); Adkins v. City of New 

York, 143 F.Supp.3d 134, 139 (S.D.N.Y. 2015) (concluding “that transgender people are a quasi-

suspect class”); M.A.B. v. Board of Educ., 286 F. Supp. 3d 704, 720-21 (D. Md. 2018).  

Whether through a sex-based classification or a quasi-suspect analysis, the result is the 

same—intermediate scrutiny is the appropriate level of scrutiny for this case.  

B. Respondent’s Policy Cannot Withstand Intermediate Scrutiny. 
 

For a policy to survive intermediate scrutiny it must both serve an important government 

objective and substantially relate to the achievement of that objective. Craig v. Boren, 429 U.S. 
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190, 197 (1976). Additionally, the justification for sex-based classifications must be “exceedingly 

persuasive.” Pers. Adm'r of Massachusetts v. Feeney, 442 U.S. 256, 273 (1979). The burden for 

sex-based classifications is “demanding and it rests entirely on the State.” United States v. Virginia, 

518 U.S. 515, 533 (1996).  

Important Government Objective: The Fair Opportunity for Women Athletes policy 

cannot survive intermediate scrutiny. The policy’s objective is to “preserve for biologically female 

athletes the significant gains made over the past several decades to afford them greater 

opportunities to compete on an even playing field with men.” R. at 5. The objective is based on 

the assumption that there are inherent physiological differences between men and women such 

that without women-only sports, women would not have the opportunity to compete. While the 

promotion of sex equality in sports is undoubtedly an important governmental interest, the 

justification must be genuine. Petrie v. Illinois High Sch. Ass'n, 394 N.E.2d 855, 862 (1979); 

United States v. Virginia, 518 U.S. 515, 516 (1996). A “bare . . . desire to harm a politically 

unpopular group” cannot be a legitimate or important government interest. United States Dep't of 

Agric. v. Moreno, 413 U.S. 528, 534 (1973). 

Respondent’s policy appears more motivated by discrimination than achieving sex-

equality. The constant reference to “biological” sex and indifference to the reality of transgender 

individuals attest to this. Indeed, the policy was enacted immediately following Taylor’s first 

season on the women’s swim team, indicating its purpose is to exclude transgender students, rather 

than promote female students. R. at 5. The lack of a rational connection to sex-equality is further 

evident in that it completely omits any mention of transgender male athletes. Further, the policy 

lacks any language barring cisgender women from competing on men’s teams. If the concern is 
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physiological differences between men and women, then women’s participation on men’s teams 

would have similarly negative effects on women’s athletics.   

Substantially Related: Even if the policy’s objective is to promote sex-equality and not to 

discriminate against transgender individuals, its methodology is not substantially related to that 

objective, nor has Respondent met its burden of justification. 

Respondent’s policy is both underinclusive and overinclusive. It is overinclusive because 

it affects so few athletes. Transgender individuals make up approximately 0.6% of the United 

States population. Grimm v. Gloucester Cty. Sch. Bd., No. 19-1952, 2020 U.S. App. LEXIS 27234 

at *18 (4th Cir. Aug. 26, 2020). Therefore, there are approximately 150,000 transgender teenagers 

in the United States. Id. at *4. In contrast, nearly eight million students currently participate in 

high school athletics. Nat'l Collegiate Athletic Ass'n, Estimated Probability of Competing in 

College Athletics, http://www.ncaa.org/about/resources/research/estimated-probability-

competing-college-athletics (last visited September, 27 2020). Additionally, not every transgender 

student plays sports. But even assuming that every single transgender student is both willing and 

able to compete on their high school’s athletics teams, transgender students (including male and 

female students) would account for only 1.88% of high school athletes. Respondent’s policy was 

implemented based on its fear that female athletics would be overrun by transgender athletes. This 

fear is not rational and thus not substantially related to the goal of sex-equality.  

In 2007, the Tenth Circuit contemplated that “scientific research may someday cause a shift 

in the plain meaning of the term ‘sex’ so that it extends beyond the two starkly defined categories 

of male and female.” Etsitty v. Utah Transit Auth., 502 F.3d 1215, 1222 (10th Cir. 2007). This day 

has come. Sex-based classifications are allowed to account for physical differences between the 

sexes for the purpose of ensuring fair competition and the health of competitors. See Clark v. 
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Arizona Interscholastic Ass'n, 695 F.2d 1126, 1129 (9th Cir. 1982). Indeed, there is no doubt that 

physiological differences exist between the sexes. See United States v. Virginia, 518 U.S. 515 

(1996). However, even in United States v. Virginia, the Court acknowledged the meaning of sex 

extended beyond a strict binary. See id. at 550 (noting that some women can meet the physical 

standards imposed on men).  

Since then, many strides have been made in the science and societal understanding of 

gender and sex. For example, science has revealed that hormonal balances can vary greatly even 

amongst members of the same sex. See Gillian R. Brassil & Jeré Longman, Who Should Compete 

in Women’s Sports? There Are ‘Two Almost Irreconcilable Positions’, N.Y. TIMES (Aug. 19, 

2020), https://www.nytimes.com/2020/08/18/sports/transgender-athletes-womens-sports-

idaho.html. Additionally, hormone therapy may assist transgender individuals in transitioning 

from one gender to another. Id. 

This policy is underinclusive in that it fails to account for any of these considerations. If 

Respondent was genuinely concerned with the physiological differences between competitors, it 

would have accounted for such details. Indeed, it was fully aware that transgender athletes existed 

at the time it enacted the new regulation. Taylor successfully competed before Respondent’s policy 

was enacted. Instead, Respondent made an overbroad discriminatory classification based on an 

imagined problem with little evidence in support.  

Sports leagues including the National Collegiate Athletic Association (the “NCAA”), USA 

Track and Field, and the International Olympic Committee account for physiological differences 

in their policies regarding transgender athletes’ hormone therapy. Nat'l Collegiate Athletic Ass'n, 

NCAA Inclusion of Transgender Student-Athletes (2011), 

https://www.ncaa.org/sites/default/files/Transgender_Handbook_2011_Final.pdf; USA Track & 
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Field, USATF Statement Regarding Transgender/Transsexual Policy, 

https://www.usatf.org/governance/policies/usatf-statement-regarding-transgender-

transsexual;  International Olympic Committee, IOC Consensus Meeting on Sex Reassignment and 

Hyperandrogenism November 2015, 

https://stillmed.olympic.org/Documents/Commissions_PDFfiles/Medical_commission/2015-

11_ioc_consensus_meeting_on_sex_reassignment_and_hyperandrogenism-en.pdf. They do not 

simplistically refer to “biological” sex like Respondent’s policy. For example, the NCAA 

recommends a full year of hormone therapy prior to a transgender female joining a female sports 

team. Nat'l Collegiate Athletic Ass'n, NCAA Inclusion of Transgender Student-Athletes (2011), 

https://www.ncaa.org/sites/default/files/Transgender_Handbook_2011_Final.pdf. The NCAA’s 

policy confirms that Respondent misunderstands the complexity of this issue. Indeed, the NCAA 

and the Olympics allow transgender athletes to participate, but if policies like Respondent’s are 

allowed to stand, transgender athletes will never be able to compete at those levels. Accordingly, 

Respondent’s policy is not substantially related to its purported purpose.  

Equality in sports is an important objective due to the history of discrimination against 

women and lack of athletic opportunities for women in this country. How transgender women are 

seen to be outside of this objective is unclear. Taylor Powell transitioned in high school so that she 

may live her life as a woman. R. at 4. To exclude her from participating in women’s athletics in 

the name of women’s equality is illogical. But more importantly, it is not substantially related to 

the objective of sex-equality.  

C. This Policy Is Not Rationally Related to Its Purported Purpose. 
 

Even if Respondent’s policy is subject to rational basis review, it should still be struck 

down. A rational basis analysis requires that the policy be rationally related to a legitimate state 
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interest. Schweiker v. Wilson, 450 U.S. 221, 230 (1981). First, discrimination is not a legitimate 

state interest and this policy is openly discriminatory against transgender individuals. The rationale 

behind this policy, or lack thereof, indicates that this policy was implemented in bad faith. 

Specifically, it was created to exclude transgender students from high school athletics.  

Second, even if this Court determines that this policy reflected a legitimate state interest of 

sex equality, it is not rationally related to the achievement of this objective. As mentioned above, 

transgender individuals are an incredibly small percentage of high school athletes. There is no 

evidence to support the allegation that transgender athletes will take over female athletics. See 

Hecox v. Little, No. 1:20-cv-00184-DCN, 2020 WL 4760138 at *30 (D. Idaho Aug. 17, 2020) 

(observing that there was “no evidence that Idaho female athletes have been displaced by Idaho 

transgender female athletes, and no evidence to suggest a categorical bar against transgender 

female athletes’ participation in sports is required in order to promote ‘sex equality’ or to ‘protect 

athletic opportunities for females’ in Idaho”). The undisputed data on men’s and women’s 

swimming times shows that on average there are differences between male and female athletes’ 

performances. R. at 20. However, it does not show that transgender women are outcompeting 

cisgender women to the point of defeating sex-equality. Id. In fact, the data does not even identify 

transgender individuals. Id. Therefore, Respondent’s policy is simply a solution in search of a 

problem and a veiled attempt at discrimination in the name of sex-equality.  

Taylor Powell has been placed in an impossible situation. Competing on the men’s 

swimming team would likely lead to harassment or bullying. Taylor has been banned from 

competing on the women’s team and thus has been effectively banned from competing in high 

school athletics, a pursuit she is excellent at and that could have provided her with college 
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scholarships. She has been denied this opportunity on the basis of an unfounded claim—that her 

participation would degrade equality between the sexes in athletics.  

Respondent’s policy is out of place in the current time. With the increase in litigation 

related to transgender rights, federal courts have successfully balanced the rights of transgender 

and cisgender students and consistently protected transgender students. See e.g., Parents for 

Privacy v. Barr, 949 F.3d 1210 (9th Cir. 2020) (determining that cisgender students do not have a 

legally protectable interest in excluding transgender students from single-sex spaces); Adams v. 

Sch. Bd., 318 F. Supp. 3d 1293 (M.D. Fla. 2018), aff’d, 2020 U.S. App. LEXIS 24968 at *52 (11th 

Cir. Aug. 7, 2020) (“the law requires that [the transgender student] be treated like any other boy”); 

Hecox, 2020 WL 4760138 at *31 (explaining that transgender girls who underwent hormone 

therapy “do not have an ascertainable advantage over cisgender female athletes.”).  

For the aforementioned reasons, Respondent’s policy violated the Equal Protection Clause 

of the Fourteenth Amendment.  

II. RESPONDENT’S POLICY VIOLATES THE DUE PROCESS CLAUSE BECAUSE 
IT DEPRIVES PETITIONER OF HER FUNDAMENTAL RIGHT OF PRIVACY. 
 
The Due Process Clause of the Fourteenth Amendment to the United States Constitution 

states, “[n]o state shall make or enforce any law which shall abridge the privileges or immunities 

of citizens of the United States; nor shall any state deprive any person of life, liberty, or property, 

without due process of law . . . .”  U.S. Const. amend. XIV, § 1. This clause protects individuals 

against government regulations that interfere with rights “implicit in the concept of ordered 

liberty.” Chavez v. Martinez, 538 U.S. 760, 787 (2003) (quoting Palko v. Connecticut, 302 U.S. 

319, 325-26 (1937)). It confers “both substantive and procedural rights.” Albright v. Oliver, 510 

U.S. 266, 272 (1994).  
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Before becoming the basis for several significant fundamental rights, substantive due 

process was initially recognized in the context of economic rights. Lochner v. New York, 198 U.S. 

45, 63 (1905), overruled by, West Coast Hotel Co. v. Parrish, 300 U.S. 379 (1937) (recognizing a 

fundamental right to contract). However, this Court has applied the clause’s protections to all 

fundamental rights. Meyer v. Nebraska, 262 U.S. 390 (1923). Indeed, this Court has since 

recognized a plethora of fundamental rights that are not expressly listed in the United States 

Constitution but are encompassed within the Due Process Clause. See, e.g., Planned Parenthood 

of Southern Pennsylvania v. Casey, 505 U.S. 833, 847 (1992). These rights include the right to 

marry, the right to use contraception, the right to have an abortion, the right to custody of one’s 

own children, the right to refuse medical treatment, and the right of privacy. See Loving v. Virginia, 

388 U.S. 1 (1967); Griswold v. Connecticut, 381 U.S. 479, 485 (1965); Roe v. Wade, 410 U.S. 113 

(1973); Stanley v. Illinois, 405 U.S. 645 (1971); Cruzan v. Dir. Missouri Dep't of Health, 497 U.S. 

261 (1990); Casey, 505 U.S. at 843.  

A. The Fundamental Right of Privacy Encompasses Transgender Female Athletes’ 
Ability to Participate on Female Sports Teams.  
 
The fundamental right of privacy is “no less important than any other right carefully and 

particularly reserved to the people.” Griswold, 381 U.S. at 485). The right of privacy was first 

substantively analyzed in Pierce v. Society of Sisters. 268 U.S. 510, 534-35 (1925) (recognizing 

an individual’s fundamental right “to direct the upbringing and education of children under [a 

parent’s] control.”). This Court has described the right of privacy as “the right of every individual 

to the possession and control of his own person, free from all restraint or interference of others . . 

. .” Casey, 505 U.S. at 926 (Blackmun, J., concurring). Further, it has recognized at least two 

distinct interests within the right of privacy: (1) “the individual interest in avoiding disclosure of 

personal matters” and (2) “the interest in independence in making certain kinds of important 
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decisions.” Whalen v. Roe, 429 U.S. 589, 598-600 (1977). For example, privacy rights have been 

repeatedly strengthened in the context of making reproductive health decisions. Griswold, 381 

U.S. at 485 (determining that the criminalization of the use of contraceptives violated the right to 

privacy); Roe, 410 U.S. at 155 (recognizing the fundamental right to choose to have an abortion 

before viability and to obtain it without undue interference from the state); Casey, 505 U.S at 898 

(invalidating the provision of a statute that required a married woman to notify her spouse that she 

is about to undergo an abortion).   

The right of privacy has also been analyzed in the context of relationships and the 

expression of one’s identity. Lawrence v. Texas, 539 U.S. 558, 578 (2003) (holding that a statute 

that criminalized sex between two same-sex individuals violated the Due Process Clause); 

Obergefell v. Hodges, 576 U.S. 644, 681 (2015) (holding that the privacy right of marriage must 

be extended to same-sex couples); Zablocki v. Redhail, 434 U.S. 374, (1978) (“the right to marry 

is part of the fundamental ‘right of privacy’ implicit in the Fourteenth Amendment’s Due Process 

Clause.”). In the leading case on the right of privacy, this Court said, “[a]t the heart of liberty is 

the right to define one’s own concept of existence of meaning, of the universe, and of the mystery 

of human life.” Casey, 505 U.S. at 851; see also Roberts v. United States Jaycees, 468 U.S. 609, 

619 (1984) (explaining that “the ability to independently to define one’s identity . . . is central to 

any concept of liberty.”). Therefore, when the government infringes on an individual’s identity or 

dignity, it may also infringe on her liberty. Lawrence, 539 U.S. at 567.  

The Fourteenth Circuit rejected Petitioner’s due process argument based on its 

mischaracterization of Petitioner’s fundamental right. R. at 12. The fundamental right at issue is 

the right to privacy, not the narrow “right to compete in athletics as a woman, rather than as a 

male.” R. at 12. Notably, this Court rejected an identical mischaracterization in Carey v. 



 18 

Population Servs. Int’l, 431 U.S. 678, 681 (1977). Under the Due Process Clause, the Carey court 

invalidated a statute that criminalized selling or distributing contraceptives to minors under the age 

of sixteen. Id. at 681. This Court explained that while there is not necessarily an “independent 

fundamental ‘right of access to contraceptives,’” a woman’s access to contraceptives is “essential 

to [her] exercise of [her] constitutionally protected right of decision in matters of childbearing.” 

Id. at 688-89. Petitioner’s ability to identify as a transgender woman implicates her privacy right 

in the exact same way. In other words, Petitioner’s ability to express her gender identity through 

sports is essential to her constitutionally protected right of privacy.   

The Casey court clarified that, “[a] woman who has, in the privacy of her thoughts and 

conscience, weighed the options and made her decision cannot be forced to reconsider all, simply 

because the State believes she has come to the wrong conclusion.” Casey, 505 U.S. at 919. For 

transgender individuals, the ability to make decisions in matters of their gender expression is 

especially important to establishing their identity. See Grimm, 2020 U.S. App. LEXIS 27234 at 

*16 (“transgender students have better mental health outcomes when their gender identity is 

affirmed.”); Flack v. Wis. Dept. of Health Servs., 328 F. Supp. 3d 931, 953 (W.D. Wis. 2018) 

(“visibly nonconforming transgender individuals suffer worse health outcomes and more 

discrimination than transgender individuals whose appearance aligns with their gender identity.”). 

For example, at least one circuit has determined that “[u]sing the school restrooms matching their 

gender identity is one way that transgender students can affirm their gender . . . .” Grimm, 2020 

U.S. App. LEXIS 27234 at *16. However, this Court need not reach that issue today, as Petitioner 

merely seeks to compete on a sports team that aligns with her identity.   

Petitioner’s fundamental right of privacy thus affords her the ability to express herself 

through school sports. She is entitled to the same athletic opportunities afforded to other female 
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students. Indeed, matters involving “choices central to personal dignity and autonomy” are central 

to the liberty protected by the Fourteenth Amendment. Casey, 505 U.S. at 851. In sum, the ability 

to express oneself is inherently connected to identity, which courts have recognized is within the 

scope of the right of privacy. While there is limited binding case law on transgender individuals 

and the right of privacy, “[i]f rights were defined by who exercised them in the past, then received 

practices could serve as their own continued justification and new groups could not invoke rights 

once denied.” Obergefell, 576 U.S. at 671. This Court should find that Respondent’s ban on 

Petitioner’s ability to participate on female sports teams implicated her right to privacy.   

B. Respondent’s Regulation Must Withstand Strict Scrutiny Because It Implicates 
Petitioner’s Fundamental Right of Privacy. 

 
a. strict scrutiny  
   

Respondent’s policy interfered with Petitioner’s fundamental right of privacy. If a 

fundamental right is threatened by a governmental policy, the policy must withstand strict scrutiny. 

Casey, 505 U.S. at 871; Bates v. Little Rock, 361 U.S. 516, 524 (1960) (“Where there is a 

significant encroachment upon personal liberty, the State may prevail only upon showing a 

subordinating interest which is compelling.”). Indeed, a regulation limiting one’s fundamental 

right may be justified only by a ‘compelling state interest’.” Roe, 410 U.S. at 155-56 (quoting 

Kramer v. Union Free School District, 395 U.S. 621, 627 (1969)). Further, the regulation “must 

be narrowly drawn to express only the legitimate state interests at stake.” Id.  

Compelling Government Interest: The policy at issue must but cannot satisfy strict 

scrutiny because it is not narrowly tailored to the alleged government interests. First, Respondent 

contends that it seeks to avoid “the competitive disadvantage to women that would flow from 

allowing biological males to compete against them” and “prevent the erosion of the significant 

gains made over the past several decades to afford female athletes greater opportunities to compete 
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on an even playing field with men.” R. at 9. In other words, the objective of the policy is “to 

promote sex equality through sex-specific teams that provide opportunities for female athletes to 

demonstrate their abilities while also providing them with opportunities to obtain recognition, 

scholarships, and other benefits.” R. at 9. Petitioner does not dispute that the state has a compelling 

interest in promoting gender equality and providing opportunities for female athletes. However, 

barring transgender female athletes from competing in sports does not further these interests.  

Narrowly Tailored: In Zablocki v. Redhail, this Court analyzed the constitutionality of a 

statute which implicated the plaintiff’s right to privacy. Zablocki, 434 U.S. at 384. Specifically, 

this Court invalidated a statute requiring individuals with non-custodial children to obtain a court 

order proving that they were financially supporting the children before being able to get married. 

Id. at 377. There, a class of county clerks argued that the state regulation furthered a compelling 

interest because it “furnishe[d] an opportunity to counsel the applicant as to the necessity of 

fulfilling his prior support obligations; and the welfare of the out-of-custody children is protected.” 

Id. at 388.    

The Court agreed that these were “legitimate and substantial interests.” Id. However, it 

held that the statute did not pass the strict scrutiny test because “the means selected by the State 

for achieving these interests unnecessarily impinge on the right to marry.” Id. It explained that the 

statute did not expressly provide for any counseling and thus could not be “justified as a means for 

ensuring counseling of the persons within its coverage.” Id. at 388-89. Additionally, the regulation 

did not further the appellant’s second named interest: the promotion of out-of-custody children’s 

welfare. Id. at 389. The Court elaborated that the regulation merely prevented individuals who 

could not afford to pay child support from getting married, “without delivering any money at all 

into the hands of the applicant’s prior children.” Id. at 389. It also listed alternative means that 
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could accomplish the government’s objective of “exacting compliance with [child] support 

obligations” that were “at least as effective as the instant statute’s and yet do not impinge upon the 

right to marry.” Id. at 389.  

Petitioner agrees that promoting gender equality and allowing female athletes to obtain 

awards, accolades, and scholarships is important. However, Petitioner is a female athlete. 

Respondent’s policy thus harms who it allegedly attempts to help. Further, Respondent cannot 

deprive Petitioner of her ability to compete on the women’s swim team unless the means of the 

regulation are justified. Here, they are not. Like the Zablocki regulation, Respondent’s regulation 

should be invalidated because it is not narrowly tailored to the purported governmental interests.  

Further, Respondent’s policy is both underinclusive and overinclusive. It is underinclusive 

because it is devoid of any reference to transgender male athletes. It also does not specify whether 

it applies to intersex athletes, who are born with a variation of male and female characteristics 

including chromosomes, genitals, and internal organs. And it is overinclusive because it applies to 

an overwhelming minority of people. All in all, this Court must decide whether the deprivation of 

a group’s right of privacy should be outweighed by the unlikely potential of another group’s 

suffering a competitive disadvantage.  

Despite the applicability of the strict scrutiny test, Respondent’s policy does not reflect the 

least restrictive means to achieve its objectives. Indeed, there are several alternatives to 

Respondent’s policy that are at least as effective and that would not unnecessarily impinge on 

Petitioner’s right of privacy. As discussed above, Respondent could have required transgender 

students to undergo hormone therapy before competing on a sports team. Instead of engaging in a 

good faith effort to ensure that all student athletes would be afforded the opportunity to play sports, 
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Respondent categorically barred all transgender female students from participating on female 

teams.    

Lastly, Respondent’s suggestion that Petitioner should play on the team that identifies with 

her biological sex, namely, the boys’ swimming team, should not be sustained. Respondent cannot 

seriously contend that Petitioner would be afforded the same opportunities on the boys’ swim team. 

In fact, Petitioner did not feel comfortable competing on the men’s swim team during her first two 

years in high school because she was harassed and bullied. R. at 17.  Accordingly, Petitioner’s 

rejection from the women’s team will effectively bar her from playing any sports. This government 

action will thus result in nothing short of the deprivation of Petitioner’s liberty. Respondent’s 

policy cannot withstand the Court’s demanding strict scrutiny test.  

b. rational basis   
 
Even if this Court determines that Petitioner’s right of privacy is not affected by 

Respondent’s regulation, it should still conclude that Respondent’s policy is unconstitutional. This 

Court applies a rational basis test to regulations that do not affect a fundamental right. See Michael 

H. v. Gerald D., 491 U.S. 110, 131 (1989). The rational basis standard requires “a rational 

relationship between the disparity of treatment and some governmental purpose.” Heller v. Doe by 

Doe, 509 U.S.312 (1993). However, a policy that is discriminatory or grounded solely in animosity 

can never be justified. See Romer v. Evans, 517 U.S. 620, 634 (1996) (invalidating a statute 

because “the disadvantage imposed [by it] is born of animosity toward the class of persons 

affected.”). Banning all transgender female athletes from competing in school sports constitutes 

blatant discrimination and is unconstitutional.  

The Supreme Court has also underscored that the government’s obligation is “to define the 

liberty of all, not to mandate [its] own moral code.” Lawrence, 539 U.S. at 571 (citing Casey, 505 
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U.S. 833 at 850). Respondent’s policy is in direct contrast to this obligation because it attempts to 

police Petitioner’s ability to express herself as a transgender woman. Although Respondent claims 

to have a legitimate basis and means for categorically barring transgender women from playing 

sports, this Court does not need to look further than the express language of the regulation to 

understand its real motives. Indeed, the policy only classifies on the basis of “biological sex.” In 

other words, instead of creating physical requirements for transgender women, Respondent’s 

policy prohibits all transgender women from competing in sports. Respondent’s policy is a thinly 

veiled attempt to police transgender female athletes’ gender expression because of its moral 

objections and assumptions about the transgender community. Refusing to allow transgender 

women to express their identity and have a meaningful high school experience does not withstand 

the rational basis test.  

The aforementioned analysis is consistent with this Court’s protection of marginalized 

groups, generally. Indeed, this Court has recognized that “perpetuating ‘archaic and stereotypic 

notions’” and “stigmatizing members of [a] disfavored group” can result in significant harm “to 

those persons who are personally denied equal treatment solely because of their membership in a 

disfavored group.” Heckler v. Mathews, 465 U.S. 728, 739-40 (1984). Moreover, this Court has 

definitively condemned discriminatory government action when it has imposed stigma upon a 

marginalized group. See Obergefell, 576 U.S. at 671 (explaining that the unequal treatment of 

same-sex individuals “impose[s] stigma”). The dissent importantly noted that Petitioner’s peers 

teased and made fun of her because of her transgender identity. R. at 17. Indeed, the policy further 

deepens tension between society and transgender people. Doe v. Boyertown Area Sch. Dist., 897 

F.3d 518, 529 (3d. 2018). Additionally, Respondent’s policy could force transgender students who 

are not openly-transgender to reveal their identity as a transgender student, thus substantially 



 24 

infringing on her privacy right and subjecting her to additional harm. As such, this Court should 

invalidate Respondent’s policy so that Respondent can no longer police individuals’ private 

expression and liberty.   

Underscoring the importance of protecting transgender students from discrimination, the 

Third Circuit recently ruled in favor of a group of transgender students because “[a]dopting the 

[school district’s] position would very publicly brand all transgender students with a scarlet ‘T,’ 

and they should not have to endure that as the price of attending public school.” Boyertown Area 

Sch. Dist., 897 F.3d at 530; see also Adams v. Sch. Bd., No. 3:17-cv-739-J-32JBT, 2020 U.S. App. 

LEXIS 24968 at *52 (11th Cir. Aug. 7, 2020) (deciding that the emotional damage resulting from 

a transgender student’s “stigmatization and shame from not being permitted to use the boys’ 

restroom at school” was injurious).  

C. This Court Should Recognize A Right to Education.  
 
Regardless of whether Petitioner’s right of privacy was implicated, this Court should shield 

Petitioner’s right to education. Although the right to education has not been recognized as a 

fundamental right, Petitioner’s right to education is entitled to protection. San Antonio Indep. Sch. 

Dist. v. Rodriguez, 411 U.S. 1, 37 (1973); see generally Meyer, 262 U.S. at 400 (“The American 

people have always regarded education and acquisition of knowledge as matters of supreme 

importance which should be diligently promoted.”). The right to education is closely associated 

with liberty and “fits perfectly within Obergefell’s liberty-equality framework.” Alexis Piazza, 

The Right to Education After Obergefell, 43 N.Y.U. Rev. L. & Soc. Change Harbinger 62, 77 

(2019) (discussing liberty and equality in education). Indeed, while this Court has not recognized 

an education right within the Due Process Clause, it has explained that “education is perhaps the 

most important function of state and local governments.” Brown v. Board of Educ., 347 U.S. 483, 
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493 (1954); see also Palmer v. Thompson, 403 U.S. 217, 234 (1971) (Douglas, J., dissenting) 

(comparing the right of education to “the right to pure air and pure water”). Therefore, because 

education is so critical for one to “succeed in life,” this Court should recognize a fundamental right 

of education. Brown, 347 U.S. at 492.  

Petitioner’s ability to participate in her school’s athletics program is essential to her 

education. Indeed, despite whether a fundamental right of education exists, multiple federal courts 

have solidified the importance of education and extracurricular involvement. See Schaill v. 

Tippecanoe Cty. Sch. Corp., 864 F.2d 1309, 1320 (7th Cir. 1988) (“[p]articipation in 

interscholastic athletics is a benefit carrying with it enhanced prestige and status in the student 

community.”); Behagen v. Intercollegiate Conference of Faculty Representatives, 346 F. Supp. 

602 (D. Minn. 1972) (“high school students' interested in participation in athletics are so 

substantial that they cannot be impaired without proceedings which comply with minimum 

standards of due process.”); Pegram v. Nelson, 469 U.S. 1134, 1140 (M.D.N.C. 1979) (“[t]otal 

exclusion” from participation in sports “for a lengthy period of time could, depending upon the 

particular circumstances, be a sufficient deprivation to implicate due process.”). Indeed, these 

courts have confirmed that a student’s ability to be involved in extracurricular activities such as 

sports is critical to her education.  

Respondent violated Petitioner’s right to education when it prohibited her from competing 

on the women’s swim team. The policy also threatens Petitioner’s educational advancements. 

Indeed, Respondent significantly hindered Petitioner’s ability to pursue higher education in a more 

meaningful way by disallowing her to be observed by college scouts.  

In sum, this Court should hold that Respondent’s policy is unconstitutional because it 

violates the Due Process Clause of the Fourteenth Amendment.     
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CONCLUSION 

 For the foregoing reasons, Petitioner respectfully requests that this Honorable Court 

REVERSE the Fourteenth Circuit Court of Appeals and REINSTATE the judgement of the 

District Court for the Eastern District of Greene granting an injunction against enforcement of 

the policy and granting Petitioner’s motion for summary judgment because the policy is 

unconstitutional. 


