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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 

I. The Equal Protection Clause of the Fourteenth Amendment permits the State to treat 

differently situated persons differently under the law. Physiologically, biological males and 

biological females are differently situated. May an athletic association adopt a policy that 

limits the participation of biological males, who identify as transgender females, on a 

female-only high school sports team? 

 

II. The Due Process Clause of the Fourteenth Amendment provides that State actors cannot 

deprive an individual of a protected life, liberty, or property interest in a fundamental right. 

There is no fundamental right to participate on an interscholastic sports team. May an 

athletic association, after hearing from all interested parties, adopt a policy that limits 

transgender athletes to participating on sports teams that match their biological sex? 
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STATEMENT OF THE FACTS 

 Taylor Powell and Brittany Miller are both rising seniors at North Greene High School. R. 

at 3. The North Greene High School Athletic Association (“Athletic Association”) governs 

interscholastic sports teams at North Greene High School. R. at 6. Powell is a biological male and 

transgender female. R. at 3-4. Miller is a biological female.1 Id. Both students are avid swimmers 

who began training competitively during their childhoods. Id. Before her junior year, Miller was 

the top athlete on her high school’s female swim team. Id. 

a. Taylor Powell’s Transgender Identity and Athletic Involvement 

 Although Taylor Powell was born a biological male, she has always “struggled to grapple 

with [her] male designation.” R. at 4. When Powell began to experience puberty, she started 

showing signs of distress and sought therapy. Id. After several evaluations, Powell’s therapist 

diagnosed her with Gender Dysphoria – a condition which affects persons who experience 

incongruency between their gender identity and their biological sex. Id. Powell then identified as 

a transgender female. Id. 

 In the summer of 2019, before her junior year, Powell informed North Greene High School 

that she was “currently transitioning and wanted to be considered a female student.” Id. Powell 

asked the school for permission to compete on the women’s swim team. Id. Powell told the high 

school principal that she only knew two things for certain: “‘I am a girl, and I was born to swim.’” 

Id. The school granted Powell’s request. Id. 

 

 

 
1 For clarity and consistency purposes, this brief uses the terms “male,” “female,” “boy,” and “girl” 

according to their traditional biological definitions. 
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b. Junior Year, 2019-20 Swim Season 

 In the fall of 2019, partially in response to Powell’s transgender status, North Greene High 

School adopted a new athletic policy “designed to afford . . . transgender students an opportunity 

to participate in athletics in a manner consistent with their gender identity.” Id. The new policy 

allowed transgender students to compete on an athletic team as their identified gender rather than 

their biological sex. Id.  

 Brittany Miller grew concerned that her school’s policy would put her at a significant 

competitive disadvantage when, in states with similar policies, transgender female athletes 

dominated track meets. Id. Miller was right to be weary. Powell made the women’s swim team 

and immediately “dominated the butterfly and backstroke events,” two events that Miller once 

championed. Id. Soon, Powell was “regularly defeating” Miller in their heats by several seconds. 

R. at 5.  

 Powell’s success raised suspicion from other high school swim teams, who questioned how 

a “newcomer” like Powell could win her heats by such “wide margins.” Id. At the final conference 

for the 2019-20 swim season, Powell finished in first place, qualifying for the state championships. 

Id. Consequently, Miller finished in a “distant second” and did not qualify for the state 

championships. Id. This put Miller at a significant disadvantage when it came to recruitment and 

scholarship opportunities from collegiate swim programs. Id. 

c. The North Greene High School Athletic Association Policy 

 After the 2019-20 swim season concluded in February, Miller and others complained to 

the Athletic Association and requested an opportunity to be heard. Id. At a subsequent hearing, 

Miller, Powell, and all other interested parties commented on whether transgender athletes should 

continue to compete as their identified gender. Id. 
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 In March 2020, by an 8-2 vote, the Athletic Association’s Board adopted a new policy 

called “Fair Opportunity for Women Athletes” (“Policy”), which reads: 

(1) Interscholastic and intramural club athletic teams or sports that are sponsored 

by a public primary or secondary school or institution whose students or teams 

compete in the North Greene High School Athletic Association shall be expressly 

designated as one (1) of the following based on biological sex: (a) Males, men, or 

boys; (b) Females, women, or girls; or (c) Coed or mixed. 

(2) Athletic teams or sports designated for females, women, or girls shall not be 

open to students who are biologically male. 

Id. The Policy does not specify whether athletic teams designated for males would also be closed 

to students who are biologically female. Id. 

 The Athletic Association enacted the Policy because “inherent, physiological differences 

between males and females result in different athletic capabilities.” Id. Thus, “to ‘allow biological 

males to compete against women would put women at an unfair competitive disadvantage.’” Id. 

The Policy preserves the significant gains made by female athletes, creating greater opportunities 

for athletic competition on an even playing field with men. Id. 

 Later, North Greene High School informed Powell that the Athletic Association’s decision 

was binding. R. at 6. Under the Policy, Powell could not compete on the women’s swim team 

during her senior year for the 2020-21 swim season. Id.  



 

4 

STATEMENT OF THE CASE 

 Powell filed a complaint against the Athletic Association in the United States District Court 

for the Eastern District of North Greene. R. at 6. Her complaint seeks declaratory and injunctive 

relief, alleging that the Athletic Association’s Policy is unconstitutional under the Equal Protection 

and Due Process clauses of the Fourteenth Amendment to the United States Constitution. Id.  

Both parties filed motions for summary judgment. Id. The District Court granted Powell’s 

motion and entered a preliminary injunction against enforcement of the Policy. Id. Later, the 

District Court entered a permanent injunction, concluding the Policy violated the Constitution on 

both Equal Protection and Due Process grounds. Id. The Athletic Association timely appealed. Id. 

At the Court of Appeals for the Fourteenth Circuit, Powell argued the Policy violated the 

Equal Protection Clause because it discriminated based on transgender status. R. at 7. Powell 

contended the Policy lacked a substantial relation to the Athletic Association’s stated interest and 

rested on gender stereotypes. Id. Powell also argued that the Policy violated the Due Process 

Clause because it deprived her of a protected liberty interest in the right to compete on an athletic 

team as one’s identified gender. Id. 

Finding Powell’s arguments unpersuasive, the Court of Appeals for the Fourteenth Circuit 

reversed the District Court and held the Policy constitutional. R. at 6, 11-13. This Court granted 

Certiorari. R. at 19. 
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SUMMARY OF THE ARGUMENT 

To maintain the safety and competitive nature of athletic programs and to ensure fair 

opportunities for all students, the Athletic Association asks this Court to affirm the ruling of the 

United States Court of Appeals for the Fourteenth Circuit. Neither the Equal Protection Clause nor 

the Due Process Clause require heightened protections for transgender persons, and extending such 

protections would conflict with this Court’s precedent. 

This Court should affirm the Fourteenth Circuit and hold that the Athletic Association’s 

Policy is constitutional because (1) the Policy does not violate Equal Protection under a rational 

basis review, (2) even if the Policy is subject to intermediate scrutiny, the Policy passes, (3) the 

Policy does not violate Due Process since it does not implicate a fundamental right, and (4) the 

Policy does not violate Due Process because countervailing interests compel enforcement. 

The Equal Protection Clause of the Fourteenth Amendment provides that States cannot 

“deny to any person within its jurisdiction the equal protection of the laws.” U.S. CONST. amend. 

XIV, § 1. This Court has interpreted this provision to mean that all persons similarly situated 

should be treated alike. When assessing a potential Equal Protection violation, a court must first 

determine the appropriate level of judicial scrutiny: strict scrutiny, intermediate scrutiny, or 

rational basis review. 

The traditional standard of review for a policy challenged under an Equal Protection 

framework is rational basis. This standard only requires a state action to have some rational 

relationship to a legitimate government purpose. Here, rational basis review is proper, and the 

Athletic Association’s Policy is constitutional. Limiting student participation in interscholastic 

sports based on their sex is rationally related to preserving competitive balance and equal 

opportunities for female athletes.  
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Heightened levels of judicial review are inappropriate. The Athletic Association’s Policy 

does not trigger the application of intermediate scrutiny because (1) transgender identity is not a 

quasi-suspect classification, and (2) the Policy does not rest on archaic or overbroad gender 

stereotypes. Even if this Court determines that intermediate scrutiny is appropriate, the Policy is 

still constitutional because it is substantially related to the Athletic Association’s stated objectives. 

Additionally, the Policy should not be subject to strict scrutiny because (1) the Policy does not 

implicate a fundamental right, and (2) transgender identity is not a suspect classification. 

The Due Process Clause of the Fourteenth Amendment provides that States may not 

“deprive any person of life, liberty, or property, without due process of law.” U.S. CONST. amend. 

XIV, § 1. This Court has interpreted the Clause to protect those fundamental rights and liberties 

which are objectively, deeply rooted in this Nation’s history and tradition, and implicit in the 

concept of ordered liberty. 

When a substantive Due Process challenge implicates social welfare issues, the first 

question is whether there is a fundamental right at stake. If a state action implicates a fundamental 

right, courts will apply strict scrutiny. If a state action does not implicate a fundamental right, the 

action will only be subject to rational basis. 

Strict scrutiny is inapplicable to the Athletic Association’s Policy because there is no 

fundamental right to participate in interscholastic sports. This Court has not found a fundamental 

right to receive a public education, much less to participate in interscholastic sports in accordance 

with one’s identified gender. Judicial precedent does not support the creation of such a new 

fundamental right. Rational basis review is consequently the appropriate level of scrutiny to apply. 

When examined under a rational basis review, the Athletic Association’s Policy is 

constitutional. Under a substantive Due Process analysis, a challenged regulation which does not 
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implicate a fundamental right need only be rationally related to a legitimate state objective. The 

Athletic Association asserts, and the Fourteenth Circuit recognizes, that the State has a legitimate 

interest in protecting the privacy of females in using high school locker rooms apart from males. 

This Court has further recognized there is a legitimate government interest in protecting 

vulnerable groups from abuse, neglect, and mistake. Underage high school girls experiencing 

bodily changes and development for the first time are a vulnerable group. At a minimum, the 

Policy rationally furthers this interest by preventing males from joining female sports teams and 

gaining access to women’s locker rooms. 

Other concerns also compel enforcement of the Athletic Association’s Policy. This Court 

should uphold the Policy as constitutional because it ensures competitive fairness in interscholastic 

sports. Courts have relied on the principle of competitive fairness to justify certain participation 

rules in athletic programs. This jurisprudence establishes that competitive fairness is critical to 

interscholastic sports. Female athletes will be at a significant competitive disadvantage if forced 

to compete against male athletes. The Record proves this reality. According to the Appendix, male 

swimmers have routinely dominated championship events for ten years. 

Moreover, forcing females to compete against males violates Title IX because it directly 

diminishes athletic opportunities for women. If the Athletic Association forces men and women to 

try out for the same athletic teams, the women must either prevail against men or quit the sport 

entirely. If the team offers women membership at all, their ability to effectively perform against 

men will have a lasting effect on their athletic careers. Such performance will affect their playing 

position, playing time, and future participation in the sport. 

Similarly, this Court should uphold the Policy as constitutional because sex-designated 

athletic teams account for, and eliminate, the dangers that females would face in competition 



 

8 

against males. Federal law reflects Congress’s awareness of the physiological differences between 

males and females, and the potential harm those differences could inflict if ignored. This Court 

has also justified the need for sex-based distinctions in contact sports. Those same justifications 

apply to non-contact sports.  

 Hormone therapy cannot confidently eliminate these safety concerns. A recent study 

reveals that, even after undergoing hormone therapy, transgender females still retain far greater 

muscle mass and bone density than biological females of comparable age and athletic 

backgrounds. If the Athletic Association ignores these lasting and irreversible characteristics, 

allowing transgender females to exercise physiological advantages over biological females, there 

would be immense physical consequences. 

 Finally, this Court should hold the Athletic Association’s Policy constitutional because it 

protects females from abuse and psychological harm. Interscholastic athletes undress and shower 

in intimate, sex-designated locker rooms, where privacy concerns are higher. Requiring high 

school girls to undress and shower in the presence of boys would expose vulnerable girls to severe 

psychological harm. Although it is true that girl’s locker rooms generally have bathroom stalls and 

shower curtains, the school cannot guarantee the availability of these amenities.  Even more, these 

amenities do not negate the mental and emotional effect of undressing in the presence of the 

opposite sex. 

This Court should therefore affirm the Fourteenth Circuit and hold that the Athletic 

Association’s Policy does not violate the Equal Protection or Due Process Clauses. 
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ARGUMENT 

Under the Federal Rules of Civil Procedure, a motion for summary judgment must be 

granted “if the movant shows that there is no genuine dispute as to any material fact and the movant 

is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a); Celotex Corp. v. Catrett, 477 

U.S. 317, 322 (1986). An appellate court reviews a district court’s determination of summary 

judgment de novo. See Forrest Gen. Hosp. v. Azar, 926 F.3d 221, 227 (5th Cir. 2019); T.W. Elec. 

Serv., Inc. v. Pac. Elec. Contractors Ass’n, 809 F.2d 626, 630 (9th Cir. 1987) (“when reviewing a 

grant of summary judgment, [an appellate] court is in the same position as the district court and 

applies the same summary judgment test”).  

Under the de novo standard, an appellate court decides legal questions independently, 

without deference to the lower courts. See Delta Sav. Bank v. United States, 265 F.3d 1017, 1021 

(9th Cir. 2001). Since the parties do not dispute any material facts, this Court will decide this case 

as a matter of law. This Court should affirm the Fourteenth Circuit because the Athletic 

Association’s Policy does not violate the constitutional guarantees of the Fourteenth Amendment. 

I. The Policy does not violate Equal Protection because it is constitutional under 

rational basis review. 

The Equal Protection Clause of the Fourteenth Amendment provides that States cannot 

“deny to any person within its jurisdiction the equal protection of the laws.” U.S. CONST. amend. 

XIV, § 1. This Court has interpreted this provision to mean that “all persons similarly situated 

should be treated alike.” City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 439 (1985). Thus, 

States may treat differently situated persons differently. See Plyler v. Doe, 457 U.S. 202, 216 

(1982) (“the Constitution does not require things which are different in fact or opinion to be treated 

in law as though they were the same.”). When assessing an alleged Equal Protection violation, a 
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court must first determine the appropriate level of judicial scrutiny to apply: strict scrutiny, 

intermediate scrutiny, or rational basis review. See Cleburne, 473 U.S. at 440. 

Under a rational basis review, state actions are presumptively valid and need only bear a 

rational relation to a legitimate government interest. San Antonio Indep. Sch. Dist. v. Rodriguez, 

411 U.S. 1, 40 (1973). But if the action implicates a fundamental right or suspect classification, 

courts will review the action under a strict scrutiny lens. Cleburne, 473 U.S. at 440. Alternatively, 

if the action discriminates against a quasi-suspect classification or uses gender stereotypes, courts 

will review the action under intermediate scrutiny. Craig v. Boren, 429 U.S. 190, 197 (1976).   

Here, rational basis is the proper level of judicial review. Under this lens, the Athletic 

Association’s Policy is constitutional because (1) the Athletic Association’s asserted goals reflect 

legitimate state interests, and (2) the Policy is rationally related to achieving those goals. The mere 

application of rational basis does not warrant the application of rational basis “with a bite.” This 

elevated level of judicial review is inappropriate in this context because there is no evidence the 

Athletic Association acted with hostility or animus toward the transgender community. Even if 

this Court applies rational basis with a bite, the Policy remains constitutional. 

Although Ms. Powell argues a higher level of scrutiny should apply to the Athletic 

Association’s Policy, the other levels of judicial review are inappropriate. The Policy does not 

trigger strict scrutiny because (1) there is no fundamental right to participate in interscholastic 

sports, and (2) transgender identity is not a suspect classification. Similarly, the Policy does not 

trigger intermediate scrutiny because (1) transgender identity is not a quasi-suspect classification, 

and (2) the Policy does not rest on archaic and overbroad gender stereotypes. Even if this Court 

determines that intermediate scrutiny applies, the Athletic Association’s Policy remains 
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constitutional because (1) the Athletic Association’s asserted goals reflect important state interests, 

and (2) the Policy is substantially related to achieving those goals. 

A. Rational basis is the proper level of scrutiny to apply and the Policy is constitutional. 

 The traditional standard of review for a potential Equal Protection violation requires that a 

state action only have some rational relationship to a legitimate government purpose. San Antonio, 

411 U.S. at 40. State actions need not be perfect to survive review. Dandridge v. Williams, 397 

U.S. 471, 485-486 (1970). This Court has explained that a “rational relationship” does not exist 

when the “relationship to an asserted goal is so attenuated as to render distinction arbitrary or 

irrational.” Cleburne, 473 U.S. at 446. A state action is only too attenuated with no “causal 

connection between a regulation and some outcome . . . .” Thomas B. Nachbar, The Rationality of 

Rational Basis Review, 102 Va. L. Rev. 1627, 1650 (2016).  

Here, the Athletic Association articulated two distinct objectives for enacting the Policy: 

(1) to preserve competitive fairness, and (2) to protect equal opportunities for female athletes in 

interscholastic sports. R. at 5.  

Several courts, including the Fourteenth Circuit, have recognized these objectives as 

important and legitimate government interests. R. at 10. (citing Petrie v. Ill. High Sch. Ass’n, 75 

Ill. App. 3d 980, 989 (1979)); Clark, By & Through Clark v. Ariz. Interscholastic Ass’n, 695 F.2d 

1126, 1131 (9th Cir. 1982) (“the . . . interest claimed is redressing past discrimination against 

women in athletics and promoting equality of athletic opportunity between the sexes. There is no 

question that this is a legitimate and important governmental interest.”). Ms. Powell “does not 

seriously contest” the importance and legitimacy of the Athletic Association’s objectives. R. at 9. 

Thus, review turns on whether the Policy is “rationally related” to preserving competitive fairness 

and equal opportunities for female athletes in interscholastic sports. 



 

12 

 The Athletic Association’s Policy is rationally related to its objectives because a causal 

connection exists between limiting male-on-female competition and preserving competitive 

fairness. Competitive fairness suffers where physiological differences influence athletic ability. 

The Appendix showcases how such differences create a substantial disparity between the finishing 

times of high school swimmers from across the country. R. at 10, 20. In the individual medley, the 

fastest male swimmer beat the fastest female swimmer by nearly three seconds. R. at 20. In the 

butterfly, the slowest male swimmer and the fastest female swimmer finished at almost exactly the 

same time. Id. In both heats, only two female swimmers placed among the top ten. Id.  

 Given this data, the Athletic Association reasonably concluded that physiological 

differences between males and females considerably impact competitive fairness. R. at 5. In so 

concluding, the Athletic Association could not, in good faith, ignore the inherent physiological 

differences between transgender females and biological females. To effectively prevent 

physiological differences from disadvantaging female athletes, the Athletic Association created a 

Policy requiring designation based on sex. Id. Thus, there is a causal connection between the 

Athletic Association’s Policy and preserving competitive fairness. 

 Moreover, this designation method is not arbitrary or irrational. The plain language of the 

Athletic Association’s Policy requires schools to separate interscholastic sports teams by sex or 

designate them as co-ed. Id. This method of designation seeks to allow each student to choose who 

they compete against, without unfairly comparing female athletes against male athletes with more 

advantageous physical characteristics. See Gomes v. R.I. Interscholastic League, 469 F. Supp. 659, 

662 (D.R.I. 1979). If athletic associations fail to separate teams by sex, such failure would diminish 

meaningful involvement for female athletes. See Cape v. Tenn. Secondary Sch. Athl. Ass’n, 563 

F.2d 793, 795 (6th Cir. 1977). Without meaningful involvement, transgender participation on 
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women’s teams would affirmatively deny various opportunities to female athletes, including the 

opportunity to effectively compete for scholarships. Thus, there is also a causal connection 

between the Athletic Association’s Policy and preserving equal opportunities for female athletes. 

 Since rational basis is the proper level of review, it is inappropriate to apply rational basis 

with a bite. Courts only apply this framework when a government acts out of either explicit or 

implicit “irrational hostility or animus” toward an unpopular group, while obtaining little, if any, 

actual advancement of a legitimate government interest. See U.S. Dep’t of Agric. v. Moreno, 413 

U.S. 528 (1973). Implicit animus is found where a state action is “so discontinuous with the reasons 

offered for it,” that nothing but animus could be motivating the action. Romer v. Evans, 517 U.S. 

620, 632 (1996).  

 Here, the Record lacks any evidence to suggest the Athletic Association acted with explicit 

hostility or animus toward the transgender community. See R. at 5. Similarly, nothing in the Record 

suggests implicit hostility or animus motivated the Athletic Association’s Policy. A court cannot 

read implicit hostility or animus into an action when a valid policy benefit justifies the action. See 

Romer, 517 U.S. at 632. In Romer v. Evans, an amendment to the Colorado Constitution prohibited 

state legislatures from enacting any added protections for the homosexual community. Id. at 624. 

This Court struck down the amendment. Id. at 635-36. Acknowledging a lack of explicit animus, 

Justice Kennedy still found implicit animus because the amendment did not further any real policy 

benefit. Id. at 635. While the government offered various reasons for enactment, this Court 

determined that the amendment’s broad scope was so divorced from any factual basis that implicit 

animus was the only possible motivation for its adoption. Id.  

 Here, implicit animus is not present. The amendment in Romer lacked a factual basis or 

real policy benefit. In contrast, the Athletic Association rooted its Policy in undeniable 
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physiological differences and that Policy provides real benefits to female athletes. R. at 5. There 

is nothing to suggest that the Athletic Association enacted the Policy with intent to harm the 

transgender community. Thus, rational basis with a bite is inappropriate because neither explicit 

nor implicit animus motivated the Athletic Association’s Policy. 

 Even if this Court applies rational basis with a bite, the Athletic Association’s Policy is still 

constitutional. Under this enhanced level of scrutiny, courts must evaluate (1) whether the 

challenged action stems from prejudice, and (2) whether the challenged action makes a meaningful 

distinction. See Moreno, 413 U.S. 528 (1973); See also, Cleburne, 473 U.S. 432 (1985). In United 

States Department of Agriculture v. Moreno, an amendment to the federal food stamp program 

required qualifying households to consist of related individuals. 413 U.S. 528, 530 (1973). The 

plaintiffs challenged the amendment as an irrational classification in violation of the Equal 

Protection Clause. Id. at 532.  

 According to Congress, it enacted the amendment to “raise levels of nutrition among low-

income households,” to stimulate the agricultural economy, and to prevent fraud. Id. at 533-534. 

Since the record showed a purposeful desire to harm the hippie community, rational basis with a 

bite was the appropriate level of review. Id. at 534. In its analysis, this Court determined the 

amendment’s actual purpose was to prevent “hippies” from participating in the food stamp 

program. Id. Congress’s explicit prejudice against a particular classification of persons satisfied 

the first prong of the rational basis with a bite analysis. Id. 

 In evaluating the second prong, Justice Brennan reasoned the amendment did not draw any 

meaningful distinctions because “the relationships among persons constituting one economic unit 

. . . have nothing to do with their abilities” to stimulate the agricultural economy, their personal 
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nutritional requirements, or their potential to abuse the system. Id. at 534, 538. Thus, this Court 

concluded the amendment could not survive rational basis with a bite. Id. at 538. 

 Here, the Athletic Association’s Policy is distinguishable. Unlike the record in Moreno, 

which revealed explicit prejudice toward the hippie community, there is no evidence in the instant 

Record to suggest explicit prejudice toward the transgender community. See R. at 5; See also infra 

p. 26. In further dissimilarity to the amendment in Moreno, which did not draw any meaningful 

distinctions between familial relationships, the Athletic Association’s Policy draws meaningful 

distinctions between sex because physiological differences significantly influence athletic ability. 

See R. at 5; See also supra p. 12. Since neither prong of the rational basis with a bite analysis is 

satisfied, the Athletic Association’s Policy is constitutional. 

 In sum, the Athletic Association’s Policy complies with the requirements of the Equal 

Protection Clause. Under a rational basis review, the Policy is constitutional because it bears a 

rational relationship to the Athletic Association’s goals of preserving competitive balance and 

equal opportunities for female athletes. Rational basis with a bite is inapplicable because there is 

no indication the Athletic Association acted out of hostility or animus toward the transgender 

community. Even if this Court applied rational basis with a bite, the Policy still passes 

constitutional muster. 

B. The Policy is not subject to intermediate scrutiny or strict scrutiny. 

A state action is only subject to intermediate scrutiny if it operates based on archaic gender 

stereotypes or discriminates against a quasi-suspect classification. Boren, 429 U.S. at 197; Windsor 

v. United States, 699 F.3d 169, 180 (2d Cir. 2012). Likewise, a state action only triggers strict 

scrutiny if it threatens a fundamental right or otherwise discriminates against a suspect 

classification. Cleburne, 473 U.S. at 440.  
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The Athletic Association’s Policy does not trigger intermediate scrutiny for two reasons: 

(1) the policy lawfully reflects physiological differences between males and females, and (2) 

transgender identity is not a quasi-suspect classification. Even if this Court determines that 

intermediate scrutiny is appropriate, the Policy is still constitutional. The Athletic Association’s 

Policy does not trigger strict scrutiny for two reasons: (1) there is no fundamental right to 

participate in interscholastic sports, and (2) transgender identity is not a suspect classification.  

i. Intermediate scrutiny is inappropriate because the Policy does not operate on the basis of 

gender stereotypes and because transgender status is not a quasi-suspect classification. 

Under this Court’s jurisprudence, state actions that operate based on archaic gender 

stereotypes or discriminate against quasi-suspect classifications are subject to intermediate 

scrutiny. Boren, 429 U.S. at 197; Sessions v. Morales-Santana, 137 S. Ct. 1678, 1689 (2017); 

Cleburne, 473 U.S. at 440. The Athletic Association’s Policy is not subject to intermediate scrutiny 

for two reasons: (1) the Policy does not discriminate based on archaic gender stereotypes, and (2) 

transgender identity is not a quasi-suspect classification. 

This Court has consistently invalidated laws based on “archaic and overbroad” gender-

stereotypes. J.E.B. v. Ala. ex rel. T.B., 511 U.S. 127, 135, 139 n.11 (1994). If an action’s primary 

objective is to “protect” women because they are “innately inferior” to men, the action is invalid. 

Miss. Univ. for Women v. Hogan, 458 U.S. 718, 725 (1982). However, actions that “realistically 

reflect the fact that the sexes are not similarly situated in certain circumstances” are constitutional 

under the Equal Protection Clause. Michael M. v. Superior Court of Sonoma Cnty., 450 U.S. 464, 

469 (1981). To this end, States may consider the inherent physiological differences between men 

and women when enacting sex-based policies. Tuan Anh Nguyen v. INS, 533 U.S. 53, 68 (2001).  
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Ms. Powell argues the Athletic Association’s Policy reflects impermissible gender 

stereotypes because it assumes that “biological males are physically superior to biological 

females.” R. at 9-10. This argument misinterprets the basic premise of the Policy. 

Recognizing physiological differences between men and women is distinct from 

characterizing women as inferior to men. In United States v. Virginia, a public military college 

adopted an exclusively male admissions policy. 518 U.S. 515, 523 (1996). The policy assumed 

women could not withstand the school’s “adversative system.” Id. at 542. The school argued that 

permitting women to attend would “destroy” the college’s unique system and “downgrade [its] 

stature.” Id. This Court struck down the admissions policy on Equal Protection grounds, reasoning 

some female students could the meet the physical standards imposed on their male counterparts. 

Id. at 541-546, 558. In doing so, Justice Ginsburg determined the admissions policy stemmed from 

the archaic stereotype that women are physically and mentally weaker than men and was not based 

on physiological differences. Id. at 541, 550. 

Here, the Athletic Association’s Policy is distinguishable. Unlike the Virginia policy, 

which assumed women were physically and mentally weaker than men, the Athletic Association’s 

Policy recognizes distinct physiological characteristics that affect competitive advantages on 

athletic teams. R. at 5, 10. The premise of the Policy is not one of assumed talent or skill, but one 

of genetics and size in the athletic arena. “[D]ue to the differences in testosterone and estrogen 

levels between men and women . . . men typically outperform women in athletic events by 11%–

18%. Men are generally taller and have more muscle mass; less body fat; [and] greater aerobic, 

anaerobic, and lung capacity. . .” Krista, Brown, The Transgender Student-Athlete: Is There a 

Fourteenth Amendment Right to Participate on the Gender-Specific Team of Your Choice?, 25 

Marq. Sports L. Rev. 311, 324 (2014).  
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The Appendix illustrates that physiological differences affect athletic performance. R. at 

10, 20; supra p. 12. Ms. Powell’s own experience on the women’s swim team proves this fact. 

Although Ms. Powell won the last swim conference, it was not because Ms. Miller was inherently 

weak. In fact, Ms. Miller is an undeniably strong swimmer; she won over 200 first place ribbons 

at only thirteen years old. R. at 3. In 2017 and 2018, she became the first member of the women’s 

swim team to win back-to-back State Championship titles. Id.  

Instead, Ms. Powell beat Ms. Miller in the 2019-20 swim conference by leveraging 

physiological differences to her advantage, which created significant disparity in finishing times. 

See R. at 5. In a sport where milliseconds make a difference, Ms. Powell defeated Ms. Miller by 

several seconds. Id. So much so, that other competitors and coaches questioned how Ms. Powell 

could win her heats by such wide margins. Id. Thus, by basing its decision on these facts, the 

Athletic Association did not rely on the stereotype that men are automatically physically superior 

to women. Instead, the Policy reflects factual, physiological differences that account for and 

preserve competitive balance. 

State actions which punish individuals for nonconformance with gender norms is another 

form of impermissible gender stereotyping. See, e.g., Glenn v. Brumby, 663 F.3d 1312, 1318-1319 

(11th Cir. 2011); Smith v. City of Salem, Ohio, 378 F.3d 566, 572 (6th Cir. 2004). Gender 

nonconformance occurs when an individual deviates from the expected “behaviors, mannerisms, 

and appearances” of his or her sex. Johnston v. Univ. of Pittsburgh of the Commonwealth Sys. of 

Higher Educ., 97 F. Supp. 3d 657, 680 (W.D. Pa. 2015). 

Recognizing physiological differences between men and women is distinct from requiring 

conformity with expected gender norms. In Glenn v. Brumby, when a male-to-female transgender 

employee began dressing in women’s clothing and jewelry, her employer fired her. 663 F.3d at 
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1315. In its analysis, the Eleventh Circuit applied intermediate scrutiny because the employer’s 

action depended on archaic notions of male appearance and behavior. 2  Id. at 1321. In its 

conclusion, the Eleventh Circuit held this action impermissibly discriminated against the employee 

by punishing her for wearing women’s clothing and changing her name. Id. 

Here, the Athletic Association’s Policy is distinguishable. Unlike the job termination in 

Brumby, which punished a transgender employee’s deviation from typical male appearances and 

behavior, the Athletic Association’s Policy does not prohibit a transgender student from acting, 

speaking, or dressing in accordance with their gender identity. R. at 5, 10. Instead, the language 

and motivation of the Policy are solely concerned with the physiological differences between 

males and females in a highly competitive athletic setting. Id. 

In sum, the Athletic Association’s Policy does not discriminate on the basis of outdated 

gender stereotypes, punish students for gender nonconformance, or operate based on the expected 

appearances and behaviors of a particular sex. Rather, the Policy lawfully considers the 

physiological differences between males and females to preserve competitive balance and equal 

opportunities for female athletes. Thus, intermediate scrutiny is inappropriate. 

Even so, this does not resolve the issue of the applicable level of judicial review. The 

Eastern District of North Greene found that transgender individuals constitute a quasi-suspect 

class. R. at 7. The Fourteenth Circuit reached a contrary conclusion. R. at 7-8. For that reason, this 

Court must determine whether transgender identity is a quasi-suspect classification that warrants 

the application of intermediate scrutiny. The weight of the evidence compels the conclusion that 

transgender identity is not a quasi-suspect classification.  

 
2 In dicta, the court acknowledged the employer’s action might have withstood a rational basis 

review. Id. 
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When a state action discriminates based on a quasi-suspect classification, intermediate 

scrutiny is appropriate. Windsor, 699 F.3d at 180. Historically, this Court has been reluctant to 

recognize new classifications. See, e.g., Cleburne, 473 U.S. at 445-46 (refusing to recognize 

“mental retardation” as a quasi-suspect classification).  

Although lower courts are split, this Court has never recognized transgender status as a 

quasi-suspect classification under the Equal Protection Clause. See, e.g., Etsitty v. Utah Transit 

Auth., 502 F.3d 1215, 1222 (10th Cir. 2007) (transgender persons are not a protected class under 

Title VII); Johnston, 97 F. Supp. 3d at 676 (transgender persons are not a quasi-suspect class for 

purposes of Equal Protection); but see, e.g., F.V. v. Barron, 286 F. Supp. 3d 1131, 1143-1145 (D. 

Idaho 2018) (transgender individuals qualify as a quasi-suspect class); Grimm v. Gloucester Cnty. 

Sch. Bd., No. 19-1952, 2020 WL 5034430, at *13 (4th Cir. Aug. 26, 2020) (transgender persons 

constitute a quasi-suspect class). 

When determining whether a group qualifies, courts generally consider four factors: (1) 

whether the class has been historically “subjected to discrimination”; (2) whether the class exhibits 

“obvious, immutable, or distinguishing characteristics that define them as a discrete group”; (3) 

whether the class is a “politically powerless” minority; and (4) whether the classification bears a 

relation to the ability to perform or contribute to society.3 See Cleburne, 473 U.S. at 440-41; Bowen 

v. Gilliard, 483 U.S. 587, 602 (1987); Frontiero v. Richardson, 411 U.S. 677, 686 (1973). None 

of these factors are outcome determinative. Cleburne, 473 U.S. at 442 n.24 (Marshall, J., 

 
3 This Court has not consistently considered this factor in the quasi-suspect analysis. Thus, the 

Athletic Association only argues for its disposition to the extent that the Court determines the 

factor is essential to the quasi-suspect analysis. See Frontiero, 411 U.S. 677; compare with 

Cleburne, 473 U.S. 432.  
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dissenting). Under this framework, transgender identity does not qualify as a quasi-suspect 

classification.  

This Court generally frames the first factor as “a history of purposeful unequal treatment 

[against those with] unique disabilities . . . [and] stereotyped characteristics not truly indicative of 

their abilities.” Mass. Bd. of Ret. v. Murgia, 427 U.S. 307, 313 (1976). Transgender persons have 

suffered unequal treatment based solely upon their preferred gender identity. “[T]rans people have 

routinely been the victims of harassment and hate crimes, causing disproportionally high rates of 

suicide among the trans population. Many states lack legal protections for trans workers, and trans 

people are twice as likely to be unemployed and live in poverty.” Michael Lenzi, The Trans Athlete 

Dilemma: A Constitutional Analysis of High School Transgender Student-Athlete Policies, 67 Am. 

U. L. Rev. 841, 877 (2018). Since this factor is straight-forward, the quasi-suspect analysis will 

turn on the other factors. 

Transgender status is not an immutable characteristic because it is not a permanent, 

unchangeable feature. This Court has defined an “immutable characteristic” as “determined solely 

by the accident of birth.” Frontiero, 411 U.S. at 686 (determining race and national origin to be 

immutable characteristics). Later, this Court clarified that an immutable characteristic is one which 

is “readily discernable.” Vieth v. Jubelirer, 541 U.S. 267, 287 (2004) (holding political affiliation, 

unlike race, is not readily discernable). Whether or not an individual will experience gender 

dysphoria at some point is not evident upon birth. Further, a person cannot readily discern 

transgender status from another’s outward appearance. 

The World Professional Association for Transgender Health (“WPATH”) also suggests 

that transgender identify is not an immutable characteristic. “Many activists argue that trans 

individuals diagnosed with . . . Gender Dysphoria have a ‘psychological disorder that is considered 
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inherited or unchangeable.’ Yet WPATH resists classifying ‘transgenderism’ as a medical 

disorder. By rejecting a medical diagnosis, WPATH’s position suggests internal conceptions of 

gender are fluid, not fixed.” Lenzi, supra p. 21, at 876. Gender’s fluid nature refutes any claim that 

transgender identity is unchanging so that it is an immutable characteristic. By definition, an 

immutable characteristic must be one that is “not capable or susceptible to change.” Webster’s 

Ninth New Collegiate Dictionary 602 (9th ed. 1987). In embracing this definition, courts have 

rejected the idea that certain ethnic or sociocultural characteristics are immutable. See Garcia v. 

Gloor, 618 F.2d 264, 269 (5th Cir. 1980) (speaking Spanish is not an immutable characteristic); 

see also, Ybarra v. City of Los Altos Hills, 503 F.2d 250, 253 (9th Cir. 1974) (poverty is not an 

immutable characteristic).  

Here, recent social movements strongly lend to the argument that gender, including 

transgender identity, are no longer seen as fixed, unchanging badges. In recent years, gender 

identity has become a fluid, ever-changing concept. Gender by discernment, the notion that one 

should be “free from the sexed body or the expectation that one’s gender will be permanent,” and 

gender by self-declaration have led to important shifts in how people perceive gender. Jose 

Gabilondo, Holy Gender: Promoting Free Exercise of Gender by Discernment without 

Establishing Binary Sex or Compulsory Fluidity, 16 Seattle J. Soc. Just. 659, 659-60 (2018). As a 

result, those who “disclaim the male-female sex binary by opting for nonbinary, fluctuating, or 

indeterminate gender,” are finding freedom in an ability to define their gender identity or reject 

the concept of gender entirely. Id. at 660. Even more, some suggest that one’s gender identity may 

change day to day. Katy Steinmetz, Beyond ‘He’ or ‘She’: The Changing Meaning of Gender and 

Sexuality, TIME (Mar. 16, 2017), https://time.com/magazine/us/4703292/march-27th-2017-vol-
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189-no-11-u-s/. Thus, the fluid nature of gender refutes the idea that transgender status is 

unchanging so that it is an immutable characteristic. 

Transgender persons are also not a “politically powerless” minority. This Court has 

clarified that a group is politically powerless where “they have no ability to attract the attention of 

the lawmakers.” Cleburne, 473 U.S. at 433. Recent events contradict any notion that transgender 

persons lack an ability to attract the attention of lawmakers. Although transgender persons lack 

representation in high-ranking government positions, the transgender community is not without 

political recourse. Lenzi, supra p. 21, at 876. “Former Republican governor of North Carolina Pat 

McCrory lost his re-election campaign in 2016 largely due to his public defense of a trans-

restrictive bathroom law. In July 2017, President Trump attempted a similar political gambit, 

tweeting that he would ban trans people from serving ‘in any capacity in the U.S. Military.’” Id. 

at 877. Senate Democrats publicly condemned this announcement and four district courts blocked 

President Trump’s ban. Id. at 877 n.254. As of January 1, 2018, the U.S. military authorized 

transgender people to enlist and serve openly in all branches. Id. Thus, although transgender 

persons are a minority, there is substantial evidence to signify the community is not politically 

powerless. 

Finally, although the transgender classification rarely bears a relation to the ability to 

perform or contribute to society, it does bear a relation to the ability to perform in athletic 

competitions. This Court has recognized the main concern with sex-based classifications is that 

such a distinction seldom relates to the actual capabilities of men and women. 

What differentiates sex from . . . non-suspect statuses . . . is that the sex 

characteristic frequently bears no relation to ability to perform or contribute to 

society. As a result, statutory distinctions between the sexes often have the effect 

of invidiously relegating the entire class of females to inferior legal status without 

regard to the actual capabilities of its individual members. 
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Frontiero, 411 U.S. at 686-87. This concern is not present in the athletic arena because sex 

characteristics directly relate to the actual capabilities of athletes.  

Without steady hormone treatment, several anatomical and biological features, like height, 

muscle mass, and lung capacity, give biological males athletic advantages over females. See 

Yannis Pitsiladis et al., Beyond Fairness: The Biology of Inclusion for Transgender and Intersex 

Athletes, 15 Current Sports Med. Reports 6 (2016). Even with steady hormone treatment, growth 

during male puberty prevents the elimination of certain physiological advantages. Louis J. Gooren, 

Olympic sports and transsexuals, 10 Asian J. Andrology 427, 427-432 (2008); infra pp. 37-38. 

Thus, transgender identity is not unrelated to an individual’s ability to perform in athletic 

competitions. 

Taking these factors together as a whole, transgender status does not qualify as a quasi-

suspect classification. There is compelling evidence to suggest that transgender identity is not an 

immutable characteristic, and the transgender community is not a politically powerless minority. 

Moreover, transgender status impacts an individual’s ability to perform on a sex-designated 

competitive sports team. Thus, intermediate scrutiny is inappropriate. 

The Policy does not discriminate on the basis of archaic gender stereotypes or gender 

nonconformance. Instead, it recognizes physiological differences between men and women. Nor 

does transgender identity qualify as a quasi-suspect classification under Equal Protection. In 

totality, the Athletic Association’s Policy is not subject to intermediate scrutiny. 

ii. Even if this Court applies intermediate scrutiny, the Policy is constitutional. 

To survive intermediate scrutiny, a gender-based classification “must serve important 

governmental objectives and be substantially related to achievement of those objectives.” Boren, 

429 U.S. at 197. A gender-based classification is substantially related to achievement of important 
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government interests where the distinction “closely serves to achieve that objective.” Id. at 200. 

Here, limiting transgender participation in female-only designated closely serves the preservation 

of competitive fairness and equal opportunities for female athletes. 

The Athletic Association’s objectives are important and legitimate government interests. 

See supra p. 11. As a result, the intermediate scrutiny analysis depends on whether the Policy is 

substantially related to these interests; in this case, it is. By limiting transgender participation in 

female-only designated sports, the Policy ensures that female athletes will not be at an unfair 

competitive disadvantage against biological males. If female athletes do not have to compensate 

for physiological differences, they can pursue more opportunities and achieve more significant 

gains in their athletic and educational communities. 

The Ninth Circuit has explicitly addressed this issue, holding that the exclusion of males 

from a female-only high school volleyball team was substantially related to the school’s goal of 

providing equal opportunities for female athletes. Clark, 695 F.2d at 1131; R. at 9. In dicta, this 

Court has hinted at a similar conclusion: “Without a gender-based classification in competitive 

contact sports, there would be a substantial risk that boys would dominate the girls’ programs and 

deny them an equal opportunity to compete in interscholastic events.” O’Connor v. Bd. of Educ., 

449 U.S. 1301, 1307 (1980). 

An Idaho district court came to a contrary conclusion, holding a similar policy 

unconstitutional. Hecox v. Little, No. 1:20-cv-00184-DCN, 2020 WL 4760138 (D. Idaho Aug. 17, 

2020). In Hecox v. Little, a group of high school transgender female athletes challenged a state 

statute requiring interscholastic athletes to participate on sports team in accordance with their sex. 

Id. at *5.  
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The District Court of Idaho applied intermediate scrutiny because it determined 

transgender persons were a quasi-suspect classification. Id. at *27. Under this review, the court 

found “the Plaintiffs [were] likely to succeed in establishing the [statute] as unconstitutional. Id. 

at *39. Focusing primarily on the suspicious circumstances under which the legislature passed the 

statute, the Little court reasoned it was “directed at excluding women and girls who are 

transgender, rather than on promoting sex equality and opportunities for women.” Id. at *34.  

As COVID-19 was declared a pandemic and many states adjourned state legislative 

sessions indefinitely, the Idaho Legislature stayed in session to pass [two bills] . . . 

That the Idaho government stayed in session amidst an unprecedented national shut 

down to pass two laws 4  which dramatically limit the rights of transgender 

individuals suggests the Act was motivated by a desire for transgender exclusion, 

rather than equality for women athletes, particularly when the national shutdown 

preempted school athletic events, making the rush to the pass the law unnecessary. 

Id. at *35. The Little court issued a preliminary injunction against enforcement of the statute. Id. 

at *39. 

Here, the Athletic Association’s Policy is distinguishable from the Little statute because 

the Policy is not a baseless proxy designed to purposefully harm the transgender community. 

Unlike the Little statute, where the legislature rushed to pass two discriminatory laws despite the 

strain of a global pandemic, there is no evidence the Athletic Association deliberately convened 

despite COVID-19 shutdown orders. See R. at 5. Nor is there anything to suggest North Greene 

High School suspended athletic events thereby eliminating the need for the Athletic Association 

to make an immediate decision. See id.  There is simply no evidence the Athletic Association 

enacted the Policy with animus or along with other suspicious legislation. See R. at 5-6. Instead, 

 
4 One bill banned transgender athletes from participating on sports teams in accordance with their 

identified gender. Id. at *100. The other bill “essentially ban[ed] transgender individuals from 

changing their gender marker on their birth certificates to match their gender identity.” Id. at *101. 
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the Athletic Association enacted the Policy to maintain competitive fairness and equal 

opportunities for female athletes.  

Even if this Court considers Little to be persuasive authority on this issue, the Little court 

did not hold the statute unconstitutional per se. Little, 2020 WL 4760138 at *39. Rather, the Little 

court limited its holding to the likelihood that the plaintiffs could establish the unconstitutionality 

of the statute in a future trial. Id. Thus, even if this Court evaluated the Athletic Association’s 

Policy under intermediate scrutiny, Little is too dissimilar from the instant facts to compel the same 

outcome. 

In sum, even if the Athletic Association’s Policy is subject to intermediate scrutiny, the 

Policy is still constitutional, and Little does not compel a contrary conclusion. Under this level of 

review, limiting transgender participation in female-only designated sports is substantially related 

to the Athletic Association’s objectives of preserving competitive balance and equal opportunities 

for female athletes. 

iii. Strict scrutiny is inappropriate because there is no fundamental right at stake and because 

the Policy does not discriminate against a suspect classification. 

Courts only apply strict scrutiny to a state action when a fundamental right is at stake, or 

when the action discriminates against a suspect classification. Cleburne, 473 U.S. at 440; San 

Antonio, 411 U.S. at 17. When this criterion is not present, courts generally apply rational basis. 

San Antonio, 411 U.S. at 40. Here, strict scrutiny is inappropriate because (1) there is no 

fundamental right to participate on interscholastic sports teams, and (2) transgender persons are 

not a suspect class. 

Ms. Powell argues she has a right to participate on an athletic team in accordance with her 

identified gender. R. at 11. This argument assumes there is a fundamental right to participate in 
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interscholastic sports. There is no enumerated constitutional right to participate in interscholastic 

sports. Additionally, this Court has never recognized such a right as implicit in any constitutional 

provision. See San Antonio, 411 U.S. at 33 (refusing to create fundamental rights not found within 

the Constitution to guarantee equal protection of the laws). Other courts agree. See, e.g., Schaill v. 

Tippecanoe Cnty. Sch. Corp., 679 F. Supp. 833, 853 (N.D. Ind. 1988) (“participation in its athletic 

programs is a privilege and not a right”). Thus, strict scrutiny is inappropriate because there is no 

fundamental right at stake. 

Strict scrutiny may also apply when a state action discriminates against a suspect 

classification. See Kimel v. Fla. Bd. of Regents, 528 U.S. 62 (2000). Under this Court’s 

jurisprudence, transgender status is not a suspect classification. See Cleburne, 473 U.S. at 440 

(listing race, alienage, and national origin as suspect classifications). Since 1971, this Court has 

been reluctant to identify a new suspect class, and this Court should not do so now. See, e.g., Bd. 

of Trustees of Univ. of Ala. v. Garrett, 531 U.S. 356, 366-367 (2001) (refusing to recognize 

disability as a suspect classification); Kimel, 528 U.S. at 83-84 (refusing to recognize age as a 

suspect classification); Emily K. Baxter, Rationalizing Away Political Powerlessness: Equal 

Protection Analysis of Laws Classifying Gays and Lesbians, 72 Mo. L. Rev. 891, 894 (2007).  

Recognizing new suspect classifications would directly contradict this Court’s position in 

Romer v. Evans. 517 U.S. 620. In Romer, this Court examined a state action prohibiting protected 

status for gay, lesbian, and bisexual persons. Id. at 631. Though the parties did not raise suspect 

classification on appeal, Justice Kennedy impliedly noted, in dicta, that these members of the 

LGBTQIA+ community did not constitute a suspect class. Id. at 640 n.1 (Scalia, J., dissenting). 

Because transgender persons are part of the same community denied suspect classification in 

Romer, it would be inequitable to single out transgender identity as suspect now. A contrary 
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conclusion would open courts to long, frivolous, and inappropriate litigation surrounding the 

protected status of all members of the LGBTQIA+ community. Given this, strict scrutiny is 

inappropriate. 

In totality, this Court should review the Athletic Association’s Policy under rational basis 

and hold the Policy constitutional on Equal Protection grounds. Intermediate scrutiny is 

inappropriate because the Policy does not rest on archaic or overbroad gender stereotypes, and it 

does not discriminate against a quasi-suspect class. Even if this Court applies intermediate 

scrutiny, the Policy is still constitutional because it is substantially related to preserving 

competitive fairness and equal opportunities for female athletes. Strict scrutiny is also 

inappropriate because there is no fundamental right to participate in interscholastic sports, and 

because transgender identity is not a suspect classification. 

II. The Policy does not violate Due Process because it does not implicate a fundamental 

right, and because countervailing interests compel enforcement. 

The Due Process Clause of the Fourteenth Amendment provides that States may not 

“deprive any person of life, liberty, or property, without due process of law.” U.S. CONST. amend. 

XIV, § 1. This Court has interpreted this Clause to protect those fundamental rights and liberties 

which are, “objectively, deeply rooted in this Nation’s history and tradition, and implicit in the 

concept of ordered liberty.” Washington v. Glucksberg, 521 U.S. 702, 720-721 (1997); see also, 

Moore v. City of East Cleveland, 431 U.S. 494, 503 (1977); Michael H. v. Gerald D., 491 U.S. 

110, 122 (1989).  

Thus, when a substantive Due Process challenge implicates social welfare issues, the first 

question is whether there is a fundamental right at stake. See Glucksberg, 521 U.S. at 720-721. If 

a state action implicates a protected interest in a fundamental right, courts will review the action 
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under strict scrutiny. Reno v. Flores, 507 U.S. 292, 301–302 (1993). Otherwise, a state action is 

only subject to rational basis.5 Id. 

Here, strict scrutiny is inappropriate because there is not a fundamental right to public 

education, much less to participate in interscholastic sports. As a result, there can be no protected 

liberty interest in participating on a sports team in accordance with one’s gender identity. 

Moreover, the principle of competitive fairness and countervailing privacy interests of biological 

females compels enforcement. As a result, rational basis is the appropriate level of review and the 

Athletic Association’s Policy is constitutional. 

A. Strict scrutiny is inappropriate because there is no fundamental right to participate on an 

interscholastic sports team and there is no protected liberty interest at stake. 

 Strict scrutiny is inappropriate because there is no fundamental right to public education, 

much less to participate in interscholastic sports. See Plyler, 457 U.S. at 221; Bowers v. Nat’l 

Collegiate Athletic Ass’n, 475 F.3d 524, 553 (3rd Cir. 2007). As a result, there cannot be a 

fundamental right to compete on an interscholastic sports team in accordance with one’s identified 

gender. Even if an individual could have a protected interest in a nonfundamental right, Ms. Powell 

fails to allege facts sufficient to sustain her Due Process claim under a strict scrutiny review. 

This Court has expressly rejected the notion that public education is a fundamental right. 

See Plyler, 457 U.S. at 221. Besides the freedoms protected by the Bill of Rights, this Court has 

only found protected interests in the following fundamental rights implicit in certain Constitutional 

 
5 United States v. Carolene Products Company identifies cases in which a more searching inquiry 

may be appropriate. 304 U.S. 144, 152 n.4 (1938) (enumerated Constitutional rights, political 

process rights, religious groups, or discrete and insular minorities). Transgender persons do not 

possess sufficient intra-commonality, so the group is not a discrete and insular minority. Supra p. 

20-24. The other categories are facially inapplicable to the instant facts. Thus, Carolene Products 

does not warrant application of an inquiry beyond rational basis. 
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penumbras: (1) the right to marry; (2) the right to have children; (3) the right to direct the education 

and upbringing of one’s children; (4) the right to marital privacy; (5) the right to use contraception; 

(6) the right to bodily integrity; and (7) the right to abortion. See Loving v. Virginia, 388 U.S. 1 

(1967); Skinner v. Okla. ex rel. Williamson, 316 U.S. 535 (1942); Meyer v. Nebraska, 262 U.S. 

390 (1923); Pierce v. Society of Sisters, 268 U.S. 510 (1925); Griswold v. Connecticut, 381 U.S. 

479 (1965); Eisenstadt v. Baird, 405 U.S. 438 (1972); Rochin v. California, 342 U.S. 165 (1952); 

Planned Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833 (1992).  

Interscholastic sports are an ordinary part of public education. That said, the Fourteenth 

Circuit and other courts have explicitly held participation in interscholastic sports is a privilege, 

not a fundamental right. See R. at 12, n.5; Bowers, 475 F.3d at 553 (“there is no fundamental right 

to participate in intercollegiate athletics as a component of public education.”); Crocker v. Tenn. 

Secondary Sch. Athletic Ass’n, 980 F.2d 382, 387 (6th Cir. 1992) (“the main purpose of high school 

is to learn science, the liberal arts and vocational studies, not to play football or basketball.”). 

Since there is no fundamental right to participate in interscholastic sports, there cannot be 

a fundamental right to participate in interscholastic sports in accordance with one’s identified 

gender. Although Ms. Powell and Judge Monroe assert transgender students have a protected 

interest in participating on athletic teams in accordance with one’s identified gender, this argument 

is unpersuasive. See R. at 15-17. In his dissent, Judge Monroe, relies on this Court’s precedent to 

clarify the meaning of liberty interest, quoting, “at the heart of liberty is the right to define one’s 

own concept of existence, of meaning, of the universe, and of the mystery of human life.” R. at 

16; Casey, 505 U.S. at 851; see Obergefell v. Hodges, 576 U.S. 644, 651-52 (2015). His reliance 

is misplaced.  
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Though Casey is a landmark case, Judge Monroe impermissibly expands its scope. The 

liberty interest implicated in Casey is far removed from Ms. Powell’s asserted liberty interest.  This 

Court should not import Casey’s protection of bodily autonomy should not outside the narrow 

context of abortion access to include new rights, no matter how intimate. There is a clear intent to 

limit Casey: “many of the rights and liberties protected by the Due Process Clause sound in 

personal autonomy does not warrant the sweeping conclusion that any and all important, intimate, 

and personal decisions are so protected . . . and Casey did not suggest otherwise.” Glucksberg, 521 

U.S. at 726-727 (citing San Antonio, 411 U.S. at 33–35).  

Ms. Powell has a right to identify as a transgender female. Even so, that right does not lend 

itself to the conclusion that there is a protected liberty interest in participating on a sports team in 

accordance with one’s identified gender. This Court has traditionally defined a “liberty interest” 

as including  

the right of the individual to contract, to engage in any of the common occupations 

of life, to acquire useful knowledge, to marry, to establish a home and bring up 

children, to worship God according to the dictates of his own conscience, and 

generally to enjoy those privileges long recognized at common law as essential to 

the orderly pursuit of happiness by free men. 

Meyer, 262 U.S. at 399. Ms. Powell’s asserted liberty interest in participating on an athletic team 

does not fall into any of these categories. See R. at 16. Thus, even standing apart from the lack of 

a fundamental right, Ms. Powell does not have a constitutionally protected liberty interest. 

Because there is no fundamental right to public education, much less a right to participate 

on interscholastic sports teams, there cannot be a fundamental right to participate on an 

interscholastic sports team in accordance with one’s identified gender. Even if an individual could 

have a protected liberty interest in such a nonfundamental right, Ms. Powell fails to allege facts 
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sufficient to sustain this claim. Thus, strict scrutiny is inappropriate because the Athletic 

Association’s Policy does not implicate a fundamental right or a protected liberty interest.  

B. Rational basis review is proper, and the Policy is constitutional. 

The Athletic Association’s Policy is constitutional under a rational basis review. Under a 

substantive Due Process analysis, where a state action does not implicate a fundamental right it 

need only be rationally related to a legitimate state objective. Flores, 507 U.S. at 301–302. The 

Fourteenth Circuit recognizes the Athletic Association has a legitimate interest in protecting the 

privacy of female students in using team locker rooms apart from males. R. at 12 n.4, 17. Although 

this Court has never addressed this specific issue, it has explained that high school locker rooms 

have heightened privacy concerns: 

Legitimate privacy expectations are even less with regard to student athletes. 

School sports are not for the bashful. They require ‘suiting up’ before each practice 

or event, and showering and changing afterwards. Public school locker rooms, the 

usual sites for these activities, are not notable for the privacy they afford. 

Vernonia Sch. Dist. 47J v. Acton, 515 U.S. 646, 657 (1995).  

Even if this Court refuses to recognize that protecting the privacy of female athletes in 

locker rooms is a legitimate state interest, this Court has held there is a legitimate state interest in 

protecting vulnerable groups from abuse, neglect, and mistake. Glucksberg, 521 U.S. at 731. 

Although the Athletic Association has not asserted this interest, this Court may still consider it. A 

state action is valid as long as the Court can conceive of any legitimate purpose for enacting the 

regulation, even apart from those presented. Williamson v. Lee Optical, Inc., 348 U.S. 483, 487-

88 (1955). Protecting female athletes from abuse constitutes a legitimate state interest. 

Underage high school girls are a vulnerable group because they are experiencing 

significant bodily changes and development for the first time. Allowing transgender females to 
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undress and shower in the same locker room as biological females would force young, vulnerable 

high school girls to unwillingly expose their genitalia in the presence of a biological male. Ray D. 

Hacke, Girls Will Be Boys, and Boys Will Be Girls: The Emergence of the Transgender Athlete 

and a Game Plan for High Schools That Want to Keep Their Playing Fields Level for All Student 

Athletes, 34 T. M. Cooley L. Rev. 121, 140 (2017). This becomes especially problematic where 

female athletes have not consented to undressing in front of biological men. 

 Although it is true that women’s locker rooms generally have bathroom stalls and shower 

curtains, schools do not guarantee the availability of these amenities. Even more, these amenities 

do not negate the mental and emotional effect of undressing in the presence of the opposite sex. 

Forcing girls to be naked in front of a boy, even one who identifies as a girl, may 

expose them to some psychological harm, especially in a world where boys are 

increasingly objectifying girls’ bodies and subjecting girls to sexual bullying or 

harassment at an alarming rate . . . The same is true if a biologically female athlete 

were to dress or shower in a boys’ locker room. Like their female counterparts, 

teenage boys going through puberty can struggle to feel comfortable with their 

changing bodies and changing in front of girls can heighten their insecurities.  

Id. at 141. 

The Athletic Association’s Policy is rationally related to protecting the privacy rights of 

biological females in exposed, intimate settings. Allowing biological males, who identify as 

transgender females, into female-only locker rooms would have disastrous emotional and 

psychological consequences for developing young women. Limiting transgender female 

participation on women’s sports teams, effectively safeguards access to personal, female-only 

spaces, thereby eliminating these concerns. Thus, the Policy is constitutional. 

Still, Judge Monroe argues that transgender females have countervailing privacy interests 

which outweigh the privacy concerns of biological females. In doing so, he suggests the Athletic 

Association should allow Ms. Powell to use the women’s high school locker room because male 
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teammates have “teased and made fun of [her]” in the men’s locker room. R. at 17. However, the 

dissent also notes there is no fundamental right to share or use school facilities and “‘[t]he 

constitutional right to privacy is not absolute’ . . . .” Id. (citing Doe v. Boyertown Area Sch. Dist., 

897 F.3d 518, 528 (3d Cir. 2018)). Thus, if cisgender students do not have a fundamental right to 

privacy in sharing and using locker rooms of their choice, neither does Ms. Powell. That is not to 

say the privacy concerns of biological females negate Ms. Powell’s privacy concerns. It merely 

establishes that the concerns of one cannot outweigh the concerns of many. 

Though Ms. Powell has a privacy interest in her own bodily integrity, the Athletic 

Association’s Policy does not implicate this privacy interest. Without invasive sex verification 

procedures, designating sports teams based on sex does not involve bodily integrity. In Hecox v. 

Little, a state statute designating sports teams based on sex provided a rigorous process for 

verifying the sex of athletes, requiring an invasive pelvic exam. 2020 WL 4760138 at *5-6, 36. In 

its analysis, the District Court of Idaho determined the traumatic bodily exam likely implicated 

transgender athlete’s interest in bodily integrity. Id. at *36-38. Here, the Athletic Association’s 

Policy does not require sex verification at all, let alone any demeaning bodily exam. See R. at 5. 

Thus, the Policy does not implicate a protected privacy interest in a fundamental right. 

In totality, strict scrutiny is inappropriate because there is no fundamental right to 

participate on an interscholastic sports team based on one’s identified gender. Rational basis is 

therefore the proper level of review and the Policy is constitutional. This Court has recognized 

heightened privacy concerns exist in athletic locker rooms. Likewise, this Court has recognized a 

legitimate state interest in protecting vulnerable groups from abuse. The Policy is rationally related 

to furthering these interests by ensuring schools do not give biological males unrestricted access 

to intimate, female-only spaces.   
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III. This Court should uphold the Policy to protect physical safety, competitive fairness, 

and equal opportunities for female athletes. 

 This Court should uphold the Athletic Association’s Policy because it protects female 

athletes from physical harm and ensures competitive fairness in high school athletics. 

Physiological differences between males and females directly relate to the potential for injury. 

These same physiological differences also curtail competitive fairness and equal athletic 

opportunities for female athletes. 

 This Court should uphold the Athletic Association’s Policy because it protects females 

from physical harm in contact sports. Federal law suggests an understanding that sex-designated 

athletic programs account for, and eliminate, the dangers that females would face in competition 

against males. Under Title IX, an athletic program may allow for division on the basis of gender 

where “the activity involved is a contact sport.” 34 C.F.R. § 106.41(b) (1972).  

 This Title IX provision reveals Congressional recognition of the existence of physiological 

differences between males and females, as well as the potential harm those differences could inflict 

if ignored. Congress was right to fear physical injury in male-on-female contact sports. 

[T]he reality is that [physiological] differences can, and often do, disadvantage and 

endanger girls on the athletic field. Boys cannot reasonably be expected to restrain 

themselves, or give less than full effort, when facing girls in athletic competition, 

any more than they can when facing other boys. This may understandably make 

girls fearful of facing boys who are significantly taller [and] heavier . . . than they 

are; who strike balls with more force than they do; and who in some cases, have 

experience playing more violent contact sports.  

Hacke, supra p. 34. This Court has also recognized the need for sex-based distinctions in contact 

sports. O’Connor, 449 U.S. at 1307 (reasoning sex-based classifications in contact sports eliminate 

the substantial risk boys will dominate girls, denying girls equal opportunities to participate in 

athletic events). 
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 In Ms. Powell’s case, the fact that swimming is not a contact sport does not negate the 

presence and validity of these safety concerns. North Greene High School’s prior athletic policy 

allowed transgender students to compete on any sports team in accordance with their identified 

gender, including contact sports. R. at 4. The Athletic Association’s Policy operates to eliminate 

the safety concerns associated with male-on-female contact sports by separating teams by sex. R. 

at 5. Thus, if this Court strikes down the Policy, transgender females will be able to compete in 

contact sports against biological females who do not share the same bodily proportions or 

physiological features.  

 While helpful, hormone therapy cannot confidently eliminate these concerns. Some studies 

suggest that, even after undergoing hormone therapy, transgender females may still show 

significant signs of physiological advantage over biological females. In a 2008 study, while 

transgender females demonstrated reductions in muscle mass, insulin-like growth factor, and 

hemoglobin levels after one year of hormone therapy, muscle mass remained significantly greater 

for transgender females compared to biological females. Gooren, supra p. 24.  

 The study also shows the “anabolic effects” of testosterone exposure during puberty to 

promote greater length, diameter, and thickness of bones in transgender females which did not 

reverse after hormone therapy. Id. Collectively, these physiological differences create various 

significant performative advantages even after rigorous hormone therapy. If unregulated, these 

advantages could have immense physical consequences.  

 Apart from injury, physiological differences also substantially affect competitive fairness 

and equal opportunities for female athletes. In fact, some courts have justified rules prohibiting 

athletic participation after concluding physiological differences, including age, affect competitive 

advantages. See Sandison v. Mich. High Sch. Athletic Ass’n, 64 F.3d 1026, 1034-35 (6th Cir. 1995) 
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(a school policy prohibiting 19-year-olds from playing high school sports was rationally related to 

the objective of reducing competitive advantage and protecting younger athletes from harm); see 

also, B.C. v. Bd. of Educ., 531 A.2d 1059, 1065 (N.J. Super. Ct. App. Div. 1987) (concluding that 

girls are in an unfair position on the field where they must “either compete against [biological] 

boys or forfeit the game”). Here, the Record proves this reality. The Appendix reflects significant 

disparity between the finishing times of male and female high school swimmers from across the 

country. R. at 10, 20; supra p. 12. 

 Additionally, forcing females to compete against males for athletic opportunities directly 

violates Title IX. This concern weighed heavily in Mansourian v. Regents of the University of 

California when the Ninth Circuit held that having women compete against males for a spot on 

the same wrestling team undermined the purpose of Title IX. 594 F.3d 1095, 1099 (9th Cir. 2010). 

In its analysis, the court reasoned that “[b]y requiring women to prevail against men, the university 

changed the conditions under which women could participate . . . in a manner that foreseeably 

concluded their future participation.” Id. at 1108 n.16. Here, the same must be true. If schools force 

females to compete on the same team as biological males, it forces those females to prevail against 

men. In doing so, such performance is likely to impact several factors, such as position and playing 

time, that could erode her participation in the future. “Open competition would, in all probability, 

relegate the majority of females to second class positions as benchwarmers or spectators.” Gomes, 

469 F. Supp. at 662.  

 This Court should hold the Athletic Association’s Policy constitutional and refuse to pit 

biological females in direct competition against transgender females. In doing so, this Court would 

protect high school female athletes from significant physical injury, maintain competitive fairness, 

and preserve equal opportunities in interscholastic sports. 
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CONCLUSION 

 This Court should affirm the Fourteenth Circuit and hold the Athletic Association’s Policy 

is constitutional because (1) the Policy does not violate Equal Protection under a rational basis 

review, (2) even if the Policy is subject to intermediate scrutiny, the Policy passes, (3) the Policy 

does not violate Due Process since it does not implicate a fundamental right, and (4) countervailing 

interests compel enforcement. Overarching policy considerations also justify enforcement of the 

Athletic Association’s Policy.  

 

 

 

 

Respectfully Submitted, 

 

___________________ 

Team 44 

Attorneys for Respondent 

 

  



 

40 

CERTIFICATE OF SERVICE 

We hereby certify that on September 28, 2020, a true copy of the foregoing “Brief for Respondent” 

has been served on Petitioner. 

 

 

 

________________________  

Team 44 

Attorneys for Respondent 

  



 

41 

APPENDIX 


