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QUESTIONS PRESENTED 
 
I. Whether a state high school athletic association’s policy, which prohibits transgender 

students from competing on female athletic teams, violates the Equal Protection Clause 
when Petitioner is not part of a suspect class and the policy seeks to protect women’s 
athletics from unequal competition against biological males.  

 
II. Whether a state high school athletic association’s policy, which prohibits transgender 

students from competing on female athletic teams, violates the Due Process Clause when 
Petitioner has no right to public education and no right to compete against females, and 
the policy protects the mental health of teenage females in athletics.  
 



ii 
 

TABLE OF CONTENTS 
 

QUESTIONS PRESENTED ............................................................................................................ i 
 
TABLE OF CONTENTS ................................................................................................................ ii 
 
TABLE OF AUTHORITIES ......................................................................................................... iv 
 
STATEMENT OF THE CASE ....................................................................................................... 1 
 

I. Factual History .............................................................................................................. 1 
 

II. Proceedings Below ........................................................................................................ 3 
 
SUMMARY OF THE ARGUMENT ............................................................................................. 5 
 
ARGUMENT .................................................................................................................................. 9 
 

I. A state high school athletic association’s policy, which prohibits transgender students 
from competing on female athletic teams, does not violate the Equal Protection 
Clause when Petitioner is not part of a suspect class and the policy seeks to protect 
women’s athletics from unequal competition against biological males. ...................... 9 

 
A. Transgender identity is not a suspect class and the NGHSAA policy passes under 

rational basis scrutiny. ................................................................................................ 9 
 

B. Raising the level of scrutiny for transgender athletes does not comport with the 
factors the Court uses to determine suspect classes and would violate principles of 
federalism. ................................................................................................................. 13 

 
C. Assuming, in arguendo, that transgender athletes are a quasi-suspect class, the 

policy passes under intermediate scrutiny as it is substantially related to the 
important government interest of protecting female athletics. ................................. 17 

 
II. A state high school athletic association’s policy, which prohibits transgender students 

from competing on female athletic teams, does not violate the Due Process Clause 
when Petitioner has no right to public education and no right to compete against 
females, and the policy protects the mental health of teenage females in athletics. ... 21 

 
A. Petitioner does not have a fundamental right to compete in high school athletics in 

accordance with her preferred gender. ...................................................................... 22 
 

B. There are legitimate government interests in the well-being of youth and protecting 
women’s athletics. ..................................................................................................... 29 

 



iii 
 

C. The mental and physical health of high school athletes is a compelling state interest 
for the policy. ............................................................................................................ 30 

 
CONCLUSION ............................................................................................................................. 34 
 
CERTIFICATE OF SERVICE ..................................................................................................... 35 
 
APPENDIX ................................................................................................................................... 36 



iv 
 

TABLE OF AUTHORITIES 
 

United States Supreme Court Cases 
 

Ariz. State Legis. v. Ariz. Indep. Redistricting Comm'n, 576 U.S. 787 (2015) ............................. 17 
Armour v. City of Indianapolis, 566 U.S. 673 (2012) ................................................................... 10 
Bartnicki v. Vopper, 532 U.S. 514 (2001) .................................................................................... 16 
Bostock v. Clayton Cty., 140 S. Ct. 1731 (2020) .......................................................................... 12 
Califano v. Webster, 430 U.S. 313 (1977) .............................................................................. 18, 20 
Cleburne v. Cleburne Living Center, 473 U.S. 432 (1985) .......................................................... 22 
Collins v. City of Harker Heights, 503 U.S. 115 (1992). .............................................................. 26 
Craig v. Boren, 429 U.S. 190 (1976). ........................................................................................... 18 
Cruzan v. Mo. Dept. of Health, 497 U.S. 261 (1990) ................................................................... 24 
Dandridge v. Williams, 397 U.S. 471 (1970). .............................................................................. 11 
Duncan v. Louisiana, 391 U.S. 145 (1968) .................................................................................. 21 
F.C.C. v. Beach Commc’ns, 508 U.S. 307 (1993) .................................................................. 11, 12 
Fisher v. Univ. of Texas at Austin, 136 S. Ct. 2198 (2016) .................................................... 28, 32 
Flemming v. Nestor, 363 U.S. 603 (1960). ................................................................................... 10 
Ginsberg v. New York, 390 U.S. 629 (1968) ................................................................................ 29 
Gonzales v. Carhart, 550 U.S. 124 (2007), .................................................................................. 30 
Goss v. Lopez, 419 U.S. 565 (1975) ............................................................................................. 25 
Heller v. Doe, 509 U.S. 312 (1993) .............................................................................................. 10 
Iancu v. Brunetti, 139 S.Ct. 2294 (2019) ...................................................................................... 29 
Kerry v. Din, 567 U.S. 86 (2015). ................................................................................................. 23 
Korematsu v. United States, 323 U.S. 214 (1944) ........................................................................ 14 
Lawrence v. Texas, 539 U.S. 558 (2003). ............................................................................... 21, 22 
Loving v. Virginia, 388 U.S 1 (1967) ............................................................................................ 14 
Michael H. v. Gerald D., 491 U.S. 110 (1989). ............................................................................ 26 
Michael M. v. Superior Court of Sonoma Cty., 450 U.S. 464 (plurality op.). ........................ 19, 28 
Moore v. East Cleveland, 431 U.S. 494 (1977) ............................................................................ 21 
Nev. Dep't of Human Res. v. Hibbs, 538 U.S. 721 (2003). ........................................................... 13 
O’Connor v. Board of Ed. Sch. Dist. 23, 449 U.S. 1301 (1980) (vacate stay denied) ............ 29, 30 
Obergefell v. Hodges, 576 U.S. 644 (2015). ............................................................... 17, 21, 24, 27 
Orr v. Orr, 440 U.S. 268 (1979). .................................................................................................. 19 
Parham v. Hughes, 441 U.S. 347 (1979) ...................................................................................... 19 
Planned Parenthood of Southeastern Penn. v. Casey, 505 U.S. 883 (1992) .......................... 22, 24 
Plyer v. Doe, 457 U.S. 202 (1982). ........................................................................................... 9, 25 
Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265 (1978) ......................................................... 33 
Reno v. Flores, 507 U.S. 292 (1993) ...................................................................................... 21, 22 
Roe v. Wade, 410 U.S. 113 (1973) .......................................................................................... 24, 25 
Romer v. Evans, 517 U.S. 620 (1996). .......................................................................................... 10 
Roper v. Simmons, 543 U.S. 551 (2005) ....................................................................................... 31 
San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1 (1973) ............................................. 14, 29 
Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503 (1969) ............................................ 28 
Tuan Anh Nguyen v. I.N.S, 553 U.S. 53 (2001) ............................................................................ 28 
United States Dep’t of Agric. v. Moreno, 413 U.S. 528 (1973) .............................................. 11, 12 



v 
 

United States R. Ret. Bd. v. Fritz, 449 U.S. 166 (1980). ............................................................... 10 
United States v. Lopez, 514 U.S. 549 (1995) ................................................................................ 17 
United States v. Morrison, 529 U.S. 598 (2000) .......................................................................... 15 
United States v. Virginia, 518 U.S. 515 (1996). ............................................................................. 9 
Washington v. Glucksberg, 521 U.S. 702 (1997). ................................................................. passim 
Williamson v. Lee Optical of Okla., Inc., 348 U.S. 483 (1955) .................................................... 10 
 

United States Court of Appeals Cases 
 

Bowers v. Nat’l Collegiate Athletic Ass’n, 475 F.3d 524 (3rd Cir. 2007) .................................... 25 
Brown v. Zavaras, 63 F.3d 967 (10th Cir. 1995) ............................................................................ 9 
Clark v. Ariz. Interscholastic Ass’n, 695 F.2d 1126 (9th Cir. 1982) ................................ 18, 24, 29 
Doe v. Boyertown Area Sch. Dist., 897 F.3d 518 (3rd Cir. 2018) .......................................... 23, 31 
Etsitty v. Utah Transit Auth., 502 F.3d 1215 (10th Cir. 2007) ....................................................... 9 
In re U.S. ex rel. Mo. State High School Activities Ass’n, 682 F.2d 147 (8th Cir. 1982) ............. 25 
Morrisey v. United States, 871 F.3d 1260 (11th Cir. 2017) .......................................................... 23 
O'Connor v. Board of Education, 645 F.2d 578 (7th Cir. 1981) .................................................. 18 
Parents for Privacy v. Barr, 949 F.3d 1210 (9th Cir. 2010) ......................................................... 23 
Windsor v. United States, 699 F.3d 169 (2nd Cir. 2013). ................................................. 14, 15, 16 
 

United States District Court Cases 
 

Braninburg v. Coalinga State Hosp., No. 1:08-CV-01457-MHM, 2012 WL 3911910 (E.D. Cal. 
Sept. 7, 2012) .............................................................................................................................. 9 

Dallam v. Cumberland Valley Sch. Dist., 391 F. Supp. 358 (M.D. Pa. 1975) .............................. 25 
Hecox v. Little, 1:20–cv–00184 (D. Idaho, Apr. 15, 2020) .................................................... 27, 31 
Hoover v. Meiklejohn, 430 F. Supp. 164 (D. Colo. 1977) ............................................................ 18 
Kleczek v. R.I. Interscholastic League, Inc., 768 F. Supp. 951 (D. R.I. 1991) ............................. 18 
Lopez v. City of New York, No. 5-CV-1032-NRB, 2009 WL 229956 (S.D.N.Y. Jan. 30, 2009) ... 9 
Parents for Privacy v. Dallas Sch. Dist. 2, 326 F. Supp. 3d 1075 (D. Or. 2018) ......................... 28 
Soule v. Conn. Ass’n of Schools, 3:20-cv-00201 (D. Conn. 2020) ............................................... 27 

 
State Court Cases 

 
Mancuso v. Mass. Interscholastic Athletic Ass’n, Inc., 453 Mass. 116 (2009) ............................ 25 
Ryan v. Calif. Interscholastic Fed’n–San Diego Section, 94 Cal. App. 4th 1048 (2001) ............ 25 
 

Constitutional Provisions 
 

U.S. Const., amend. VIX, § 1. ...................................................................................................... 21 
 

Other Authorities 
 
Alyona Koulanova et al., What’s a Coach to Do? Exploring Coaches’ Perspectives of Body 

Image in Girls Sport, 48 Psychology of Sport and Exercise 1 (2020). ..................................... 32 



vi 
 

David Levine, Why Teen Girls Are at Such a High Risk for Depression, U.S. NEWS & WORLD 
REPORT (Aug. 22, 2017), https://health.usnews.com/health-care/patient-advice/articles/2017-
08-22/why-teen-girls-are-at-such-a-high-risk-for-depression. ................................................. 32 

Eli Coleman et al., Standards of Care for the Health of Transsexual, Transgender, and Gender 
Nonconforming People, World Professional Association for Transgender Health (7th ed. 
2012). ........................................................................................................................................ 15 

Human Rights Campaign Foundation, Mental Health and the LGBTQ Community, 
https://suicidepreventionlifeline.org (last visited Sept. 23, 2020). ........................................... 15 

Michael J. Lenzi, The Trans Athlete Dilemma: A Constitutional Analysis of High School 
Transgender Student-Athlete Policies, 67 AM. U. L. REV. 841 (2018). .............................. 13, 15 

Nancy Pelosi Speaker of the House, Issues, speaker.gov/issues (last visited Sept. 20, 2020). ..... 16 
The Biden Plan to Advance LGBTQ+ Equality in America and Around the World, Biden Harris, 

https://joebiden.com/lgbtq-policy/ (last visited Sept. 20, 2020). .............................................. 16 
Thomas B. Nachbar, The Rationality of Rational Basis Review, 102 VA. L. REV. 1627 (2016). . 11 



1 
 

STATEMENT OF THE CASE 
 

I. Factual History 
 

This action is brought pursuant to the institution of the Fair Opportunity for Women 

Athletes Policy (herein “the policy”) that seeks to protect female athletes from competing against 

biological males. One of those female athletes is Brittany Miller. Brittany began swimming 

competitively when she was five years old. (R. at 3.) Brittany has always been a talented 

swimmer—she excels at butterfly and backstroke and won over 200 first-place medals by the 

time she was 13. (R. at 3.) At that age, her coaches strongly believed in her continued success. 

(R. at 3.) They told her parents that Brittany had Olympic potential if she continued to work at 

her craft. (R. at 3.) To make this dream a reality, Brittany would need to succeed in high school 

swimming, as it would directly affect her ability to swim on a college team. (R. at 3.) Swimming 

in college is a necessary step for Olympic swimmers. (R. at 3.) 

Brittany’s parents worried that they could not afford to pay for her college education. (R. 

at 3.) Like many hard-working Americans, Brittany’s mother faced student loan debt, and her job 

as a kindergarten teacher did not cover it. (R. at 3.) Brittany’s father worked as a handyman, a 

profession where income is not steady. (R. at 3.)  Brittany’s coaches assured her parents that if 

she put in the work now, college swimming scholarships could cover the cost. (R. at 3.) 

Brittany’s parents trusted her coach’s assurances and hired a trainer for Brittany. (R. at 3.) They 

picked up part-time jobs in the evenings and weekends to pay for the additional practices. (R. at 

3.) 

Brittany begins her supplemental training regimen.  

Brittany began training 5-6 times a week in the off-season to improve her times. (R. at 3.) 

Brittany’s hard work came to fruition in her freshman year of high school. (R. at 3.) She won a 
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State Championship in two different events, the 100-yard butterfly and 200-yard individual 

medley, and was the first student from her high school to win at the state level. (R. at 3.) Her 

training continued, and her sophomore year, she defended her title at the State Championship. 

(R. at 3.) Brittany’s junior year was pivotal, because many college scouts informed Brittany and 

her family that they would attend her meets. (R. at 4.) One scout informed the family college 

would be “no cost to you” if Brittany continued to place in swim meets. (R. at 4.) 

Brittany’s school implements a policy allowing biological males to compete against 
females. 
 
At the beginning of Brittany’s junior year, North Greene High School decided to allow 

transgender athletes to participate on sports teams in accordance with their identified gender. (R. 

at 4.) The school granted Petitioner, a biological male who identifies as female, permission to 

swim on the female team. (R. at 4.) Petitioner swam the same events as Brittany. (R. at 4.) 

Brittany feared the school’s policy because transgender athletes had already won state titles at a 

neighboring school. (R. at 4.) Despite her years of hard work, Brittany’s fears were well-

founded. (R. at 5.) Petitioner dominated her at swim meets, beating her by several seconds. (R. at 

5.)  

Brittany finished second to Petitioner at the conference meet and failed to qualify for the 

State Championship, a meet where she had won the two previous years. (R. at 5.) Brittany feared 

her losses to Petitioner would hamper recruitment opportunities as schools turned their attention 

away from her and towards Petitioner. (R. at 5.) Subsequently, several of Brittany’s teammates, 

her parents, and interested parties from neighboring schools complained to the North Green High 

School Athletic Association (herein “NGHSAA”) about transgender athletes competing against 

biological females. (R. at 5.)  

NGHSAA democratically institutes the policy. 
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Following the complaints from Brittany and others, NGHSAA held a hearing in which 

both sides presented information on the issue. (R. at 5.) Brittany and other biological females 

explained that allowing transgender females to compete against them eroded decades of progress 

in women’s athletics. (R. at 5.) Spurred by the testimony of Brittany and others, NGHSAA voted 

8-2 to implement a policy to protect women's athletics. (R. at 5.) The policy states: 

(1) Interscholastic and intramural club athletic teams or sports that are sponsored 
by a public primary or secondary school or institution whose students or teams 
compete in the North Greene High School Athletic Association shall be 
“expressly designated as one (1) of the following based on biological sex: (a) 
Males, men, or boys: (b) Females, women, or girls; or (c) Coed or mixed.” 

(2) Athletic teams or sports designated for females, women, or girls shall not be 
open to students who are biologically male. 
 

(R. at 5.) 
 

The policy recognized the inherent physical differences between men and women which 

result in different athletic capabilities. (R. at 5.) The policy designates teams as male, female, or 

mixed, and forbids biological males from competing with and against teams designated for 

females. (R. at 5.) These designations further the hard-fought strides females have made to 

equalize sports for men and women. (R. at 5.) Subsequently, Petitioner is unable to compete on 

the women’s swimming team in the 2020-2021 season. (R. at 5.) However, Petitioner is free to 

compete on the men’s swimming team. (R. at 5.)  

II. Proceedings Below 
 
Petitioner filed a complaint against the NGHSAA in the United States District Court in 

the Eastern District of North Greene on March 15, 2020. (R. at 6.) Petitioner sought declaratory 

and injunctive relief, and moved for summary judgment. (R. at 6.) Petitioner claimed that the 

policy violated the Equal Protection and Due Process Clauses of the Fourteenth Amendment. (R. 

at 6.) The policy violated the Equal Protection clause because it discriminated on the basis of 
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transgender status, Petitioner alleged. (R. at 7.) Similarly, Petitioner argued that the policy 

infringed on her fundamental right to “gender identity and choice.” (R. at 12.)  

The District Court entered a preliminary injunction against enforcement of the policy, 

granted Petitioner’s motion for summary judgment, and denied NGHSAA’s motion for summary 

judgment. (R. at 5.) On June 1, 2020, the District Court entered a permanent injunction against 

enforcement of the policy. (R. at 5.) The District Court found that the policy unconstitutionally 

discriminated against Petitioner because of her transgender status, and that the policy 

compromised on Petitioner’s fundamental rights. (R. at 5.) NGHSAA timely appealed the 

District Court’s decision to the Fourteenth Circuit.  

The Fourteenth Circuit reversed the decision of the District Court. (R. at 6.) The court 

held that the policy does not discriminate on the basis of transgender status, and therefore does 

not violate the Equal Protection Clause. (R. at 7.) The policy also does not violate the Due 

Process Clause, the court held, because there is no fundamental right to compete in accordance 

with identified gender rather than biological sex. (R. at 11.) The Supreme Court then granted 

certiorari for this case. (R. at 19.) 
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SUMMARY OF THE ARGUMENT 
 

I. 
 

 The Fourteenth Circuit properly held that the policy does not violate the Equal Protection 

Clause. (R. at 8.) The Court should uphold that ruling. The Constitution requires all persons 

similarly situated to be treated alike. However, the Constitution does not require that things 

which are different in fact or in opinion must be treated the same by the law. Since there is a 

quantifiable difference in athletic performances between men and women, no constitutional 

requirement exists to treat the groups the same under the policy. 

When a governmental policy discriminates against a group, rational basis scrutiny applies 

unless the Court recognizes the group as suspect. Transgender identity has never been recognized 

by the Court as a protected class. Since the policy discriminates based on transgender identity, it 

is only subject to rational basis scrutiny. The Constitution requires discrimination to be rationally 

related to a legitimate government end when subject to rational basis scrutiny. The policy 

protects women’s athletics from the unfair competitive advantage biological men have over 

females. This reasoning surpasses the low bar of rational basis as courts are traditionally 

deferential to legislative decision makers.  

If the Court extends quasi-suspect classification to transgender identity, it would not 

comport with factors traditionally used by the Court to delineate a suspect class. First, 

transgender individuals have not been subject to historical discrimination. Second, those that 

struggle with transgender identity often have difficulty contributing to society in connection with 

their gender dysphoria. Third, transgender identity is not an obvious or immutable characteristic. 

Last, the transgender community wields extraordinary political power.  
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The Constitution also requires a separation of power in which states are seen as 

laboratories of democracy. Difficult and complex problems are better solved on the legislative 

level, not by the Court. Allowing the Court to increase the level of scrutiny for transgender 

identity and interject itself into a politically charged issue violates established principles of 

federalism. 

The Constitution requires quasi-suspect classifications to be substantially related to an 

important government interest. If the Court incorrectly decides the policy discriminates based on 

sex or gender, or that gender identity is a suspect classification, the policy will still survive 

intermediate scrutiny. Various District and Appellate Courts have found protecting and 

promoting women’s athletics as an important government interest. The policy follows these 

rulings by articulating its stated goal of protecting the progress female athletes have made in 

women’s athletics over the decades.  

Because the policy does not rely on overbroad generalizations based on sex or gender, 

and instead relies on quantifiable difference in athletic performance, it is substantially related. 

The Constitution allows for different treatment between men and women so long as it is not 

based on invidious discrimination in an attempt to place groups into stereotypes. The policy does 

not place groups into stereotypes as it seeks to continue the growth of female athletics by 

proscribing unfair competition from biological males. 

II.  
 

 The Fourteenth Circuit properly held that the policy does not infringe on a fundamental 

right to “gender identity and choice” guaranteed by the Due Process Clause. (R. at 12.) This 

Court should affirm that decision. The Constitution does not protect a fundamental right to 

“gender identity and choice.” Since the policy does not infringe on a fundamental right, the 
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Court must only find that the policy furthers important government interests. Protecting women’s 

sports and the “well-being” of high school athletes are certainly important reasons for 

implementing the policy. The policy even furthers a compelling state interest—the physical and 

psychological health of high school athletes.  

 The Constitution protects certain liberties under the Due Process Clause of the Fourteenth 

Amendment. The Court has discretion to decide if certain fundamental rights fall under “liberty.” 

Before deciding if a fundamental right exists, however, the Court must first describe the right at 

issue. Precedent instructs the Court to construe this description carefully. Here, Petitioner argues 

that the right at issue is the “right to gender identity and choice.” But the Court has never 

identified such a sweeping fundamental right, and it should not do so here. The Court must avoid 

Petitioner’s broad description of the right at issue in this case. The proper, narrow description of 

the right at issue here is the right to compete in high school athletics in accordance with an 

athlete’s preferred gender.  

 Next, the Court must determine whether the right is deeply rooted within our Nation’s 

history and traditions. The right to compete in high school athletics in accordance with an 

athlete’s gender is not within our concept of liberty. In fact, the Court traditionally denies 

petitioners of this right. The Court is clear that students do not have a right to public education, 

and therefore, students do not have a right to participate in high school sports. In addition, the 

Court has upheld sex classifications based on physical differences. Finally, the Court defers to 

school administrators in cases involving school policies. The right to compete in high school 

athletics in accordance with an athlete’s preferred gender is therefore opposite of the Court’s 

tradition. National debate about the policy and others like it strengthens the fact that our 
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Constitutional idea of liberty does not yet include a right to compete in high school athletics in 

accordance with an athlete’s preferred gender.  

 Because the policy does not infringe on a fundamental right, the policy must be rationally 

related to a legitimate government interest. The policy here is rationally related to government 

interests in the well-being of high school athletes and equal opportunities for women in sports. 

The threat that a biological male could dominate a female in women’s athletics is reason enough 

to enact the policy. Because the policy prevents this threat, it is rationally related to the well-

being of high school athletes and equal sports opportunities. The Court is not required to find a 

compelling interest for the policy under rational basis, but the policy is also narrowly tailored to 

protecting the mental and physical health of female high school athletes. The policy recognizes 

that high schools must encourage positive body image in adolescent female athletes.  

 For these reasons, the Court should affirm the Fourteenth Circuit’s conclusion that the 

policy does not violate Petitioner’s rights under the Equal Protection Clause or the Due Process 

Clause. Transgender identity is not a suspect class under the Fourteenth Amendment, and the 

Court does not recognize a right to compete in high school athletics in accordance with an 

athlete’s gender. This Court should hold that the policy is constitutional.  
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ARGUMENT 
 
I. A state high school athletic association’s policy, which prohibits transgender 

students from competing on female athletic teams, does not violate the Equal 
Protection Clause when Petitioner is not part of a suspect class and the policy seeks 
to protect women’s athletics from unequal competition against biological males. 
 
The Equal Protection Clause directs that "all persons similarly circumstanced shall be 

treated alike.” Plyer v. Doe, 457 U.S. 202, 216 (1982). However, "[the] Constitution does not 

require things which are different in fact or opinion to be treated in law as though they were the 

same." Id. In this case, the Court must decide, at a root level, if there is a difference between the 

sexes when it comes to performance and outcomes in athletic competition. The Court has 

considered this issue multiple times, holding that “physical differences between men and women 

. . . are enduring,” because "the two sexes are not fungible; a community made up exclusively of 

one [sex] is different from a community composed of both.” United States v. Virginia, 518 U.S. 

515, 533 (1996). 

A. Transgender identity is not a suspect class and the NGHSAA policy 
passes under rational basis scrutiny. 

 
The Supreme Court does not recognize transgender identity as a suspect class. 

Conversely, the 10th Circuit explicitly found that transgender identity does not constitute a 

protected class in Brown v. Zavaras, 63 F.3d 967, 971 (10th Cir. 1995). See also Etsitty v. Utah 

Transit Auth., 502 F.3d 1215, 1221 (10th Cir. 2007). In addition, various district courts have held 

that transgender identity is not a suspect class. See Braninburg v. Coalinga State Hosp., No. 

1:08-CV-01457-MHM, 2012 WL 3911910, at *22 (E.D. Cal. Sept. 7, 2012) (holding that “it is 

not apparent that transgender individuals constitute a ‘suspect’ class”); Lopez v. City of New 

York, No. 5-CV-1032-NRB, 2009 WL 229956, *13 (S.D.N.Y. Jan. 30, 2009) (explaining that 

transgender individuals are not a protected class and discrimination based on such is subject to 
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rational basis review). Thus, it is only appropriate to employ rational basis scrutiny when the 

classification does not harm a suspect class. Heller v. Doe, 509 U.S. 312, 319–20 (1993). Under 

the rational basis standard, the Court will “uphold the legislative classification so long as it bears 

a rational relation to some legitimate end.” Romer v. Evans, 517 U.S. 620, 631 (1996). 

1. Enacting the policy is rationally related to the legitimate 
government end of protecting women’s athletics. 

Policies are rationally related to a legitimate government end if there is a plausible policy 

reason for the classification and the legislative facts that the classification is based on are 

considered true by the decision maker. Armour v. City of Indianapolis, 566 U.S. 673, 681 (2012). 

However, the Court has also consistently held that it is "constitutionally irrelevant whether this 

reasoning in fact underlay the legislative decision.” Flemming v. Nestor, 363 U.S. 603, 612 

(1960).  Additionally, the Court has never insisted that a legislative body articulate its reasons for 

enacting a statute. United States R. Ret. Bd. v. Fritz, 449 U.S. 166, 179 (1980). “It is enough that 

there is an evil at hand for correction, and that it might be thought that the particular legislative 

measure was a rational way to correct it.” Williamson v. Lee Optical of Okla., Inc., 348 U.S. 483, 

487–88 (1955). 

Nonetheless, the NGHSAA has articulated that the policy seeks to rectify the inherent 

physiological differences between males and females by forbidding cross-sex competition. (R. at 

5.) Further, the policy recognizes that allowing biological males to compete against females puts 

females at a competitive disadvantage. (R. at 5.) The NGHSAA is not constitutionally required 

to articulate its reasoning for the policy. Fritz, 449 U.S. at 179. However, because NGHSAA 

provided a reason—to eliminate the competitive disadvantage female athletes have against male 

athletes—the NGHSAA surpasses the rationally related hurdle. To be constitutional, the law 

does not need to be logically consistent with its aims. Lee Optical, 348 U.S. at 487–88. Even so, 
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the NGHSAA implements a logical policy that proscribes transgender females from competing 

against biological females, eliminating the unfair advantage. Thus, under rational basis scrutiny, 

the policy is rationally related to protecting female athletics. 

2. In instituting the policy, the NGHSAA set forth the legitimate 
government end of protecting women’s athletics. 

 
The Court is reluctant to supply an exhaustive list of legitimate governmental ends. 

Thomas B. Nachbar, The Rationality of Rational Basis Review, 102 VA. L. REV. 1627, 1629 

(2016). Instead, the Court occasionally provided what constitutes an illegitimate end. Id. For 

instance, in United States Dep’t of Agric. v. Moreno, 413 U.S. 528, 534 (1973) (holding under 

rational basis that a congressional policy did not meet its goal, but intended to disadvantage 

“hippies communes”), the Court held that “a bare congressional desire to harm a politically 

unpopular group” is an illegitimate end. Under rational basis scrutiny, therefore, a policy bears a 

strong presumption of validity. F.C.C. v. Beach Commc’ns, 508 U.S. 307, 314-15 (1993). The 

role of the Court is to be deferential, because “equal protection is not a license for courts to judge 

the wisdom, fairness, or logic of legislative choices.” Id. at 313. Last, a state does not violate the 

Equal Protection Clause merely because the classifications made by its laws are imperfect. 

Dandridge v. Williams, 397 U.S. 471, 485 (1970).  

Here, the Court must continue the tradition of deference. The NGHSAA articulated the 

legitimate government end of protecting female athletes from the competitive disadvantage they 

face against biological males. (R. at 9.) Further, the NGHSAA explained that the policy is a 

preventative measure against the erosion of significant gains females have made in sports after 

decades of oppression. (R. at 9.) Both of these positions easily clear the hurdle of a legitimate 

government end—whether they are logical or not. It is not the Court’s role to judge the wisdom 

or fairness of the law; the Court only needs to decide if the policy has a legitimate governmental 
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end. Beach Commc’ns, 508 U.S. at 313. Here, protecting female athletics is a legitimate 

government end. 

Further, a bare legislative desire to harm a politically unpopular group is not present in 

this policy. See Moreno, 413 U.S. at 534. Transgender athletes do not rise to the level of 

unpopularity like hippies did when Moreno was decided. Even if transgender athletes were 

politically unpalatable, the policy does not seek to harm them. Instead, the end is to protect 

female athletes and athletics from unfair competition. Additionally, the record is not bare in the 

decision-making process to enact the policy. The hearing before the policy was enacted was 

supplemented by information and testimony from all interested parties. (R. at 5.) The NGHSAA 

made a fully informed decision, finding that the policy was the best way to prevent harm to 

female athletes. 

In a recent, politically-charged decision, the Court stated in dicta that “it is impossible to 

discriminate against a person for being . . . transgender without discriminating against that 

individual based on sex.” Bostock v. Clayton Cty., 140 S. Ct. 1731, 1741 (2020). However, 

Bostock is distinguished from this case in significant ways. First, in Bostock, the Court 

interpreted whether the meaning of the word “sex” in a 1964 statute included homosexuality and 

transgenderism. Id. at 1739. Second, the Court decided Bostock in the context of a Title VII 

employment case. Id. Here, the Court must decide if the NGHSAA’s policy, enacted after 

transgender activism groups informed the NGHSAA about the struggles transgender people 

confront, was unintentionally discriminatory based on sex or directed at transgenderism. 

Juxtaposed to Bostock, where the Court retroactively applied “sex” to include homosexuality and 

transgenderism, the differences are stark. Id. Further, the Court in Bostock sought to remedy the 
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firing of a transgender employee. Id. An employee’s chosen gender has a much smaller effect on 

job performance than women’s swim competition.  

Nonetheless, the policy, at a root level, is not directed at sex or gender stereotypes. The 

policy seeks to keep transgender athletes from gaining an unfair competitive advantage. 

Hypothetically, a policy that forbids Petitioner from competing in accordance with her gender 

identity based on overbroad generalizations about different talents, capacities, or preferences of 

males and females would be gender discrimination and require heightened scrutiny. Nev. Dep't of 

Human Res. v. Hibbs, 538 U.S. 721, 729 (2003). This, however, is not what the policy does. The 

policy is silent as to the requisite amount of masculinity or femininity a female athlete must 

manifest to belong to a specific team.  

Ironically, gender discrimination would only exist if the policy forbid Petitioner access to 

the boys swim team because Petitioner is living a “true identity” as female. (R. at 4.) Further, the 

policy is not based on sex-linked behavioral characteristics. It groups athletes based on their 

inherent biological traits. (R. at 5.) It is not a sex stereotype to group athletes based on their sex 

assigned at birth. Holding so would stretch the meaning of “stereotype” so far that any 

classification based on sex differences could be invalidated. See generally Michael J. Lenzi, The 

Trans Athlete Dilemma: A Constitutional Analysis of High School Transgender Student-Athlete 

Policies, 67 AM. U. L. REV. 841 (2018). Thus, the policy does not discriminate based on sex or 

gender stereotypes—it only forbids transgender athletes from participating on teams in 

accordance with their gender identity. 

B. Raising the level of scrutiny for transgender athletes does not comport 
with the factors the Court uses to determine suspect classes and would 
violate principles of federalism. 
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Heightened scrutiny is warranted where the state discriminates against a class that 1) has 

been "historically subjected to discrimination," 2) has a defining characteristic bearing no 

"relation to ability to perform or contribute to society," 3) has "obvious, immutable, or 

distinguishing characteristics," and 4) is "a minority or is politically powerless." Windsor v. 

United States, 699 F.3d 169, 181 (2nd Cir. 2013). See also San Antonio Indep. Sch. Dist. v. 

Rodriguez, 411 U.S. 1, 28 (1973) (“The traditional indicia of suspectness: the class is not saddled 

with such disabilities, or subjected to such a history of purposeful unequal treatment, or relegated 

to such a position of political powerlessness as to command extraordinary protection from the 

majoritarian political process.”).  

1. Analyzing Petitioner’s group under the Windsor factors yields a 
determination that Petitioner does not belong to a suspect class. 

 
First, though it is apparent the transgender community has varying levels of 

discrimination as a group, this treatment does not rise to a level of “historically subjected to 

discrimination” like other suspect classes such as race, national origin, alienage, and sex. Suspect 

classes have typically fallen victim to unfair and unjust laws based on animus and stereotypes 

over a period of time. Loving v. Virginia, 388 U.S 1, 11–12 (1967) (applying strict scrutiny 

towards a Virginia law banning interracial marriage based Jim Crow principles); Korematsu v. 

United States, 323 U.S. 214, 218 (1944) (applying strict scrutiny to a policy that placed Japanese 

Americans in internment camps because of distrust and animus towards Japanese descendants 

during WWII). Petitioner’s group has not suffered from discriminatory laws like Jim Crow or 

state-sponsored animus towards them with the purpose of holding the group back. 

Second, transgender identity carries a high degree of depression, confusion, and mental 

anguish, often affecting the individual’s ability to carry on with daily living. Specifically, 
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Petitioner experienced “debilitating levels of stress” requiring therapy and evaluations in 

connection with transgenderism. (R. at 4.) 

 Certainly, there are transgender individuals who can navigate life while living with the 

condition, but one in three transgender adults experience mental illness, and the national average 

is one in five adults. Human Rights Campaign Foundation, Mental Health and the LGBTQ 

Community, https://suicidepreventionlifeline.org (last visited Sept. 23, 2020). Further, 40% of 

transgender adults have attempted suicide, compared to only 5% of the general population. Id. 

These disparities are even greater when the transgender individual is a youth. Id. Although 

unfortunate, these differences demonstrate that the defining characteristic of transgenderism 

often does affect the individual’s ability to “perform or contribute to society.” Windsor, 699 F.3d 

at 181. 

Third, suspect classes typically have an “obvious, immutable, or distinguishing 

characteristics.” Windsor, 699 F.3d at 181. Here, the evidence is mixed whether transgender 

identity is an immutable characteristic. Many trans-rights activists argue that transgender 

individuals diagnosed with gender dysphoria have a psychological disorder that is inherited or 

unchangeable. Lenzi, supra at 876. Conversely, the World Professional Association for 

Transgender Health does not classify transgenderism as a medical disorder. Eli Coleman et al., 

Standards of Care for the Health of Transsexual, Transgender, and Gender Nonconforming 

People, World Professional Association for Transgender Health (7th ed. 2012). Rather, gender is 

fluid and not fixed. Id. The unsettled question lends itself to be better remedied by the 

legislature, not the Court. Justice Souter explained that legislature’s "institutional capacity for 

gathering evidence and taking testimony far exceeds" that of the Court. United States v. 

Morrison, 529 U.S. 598, 628 (2000) (Souter, J., dissenting). One year later, Justice Rehnquist 
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agreed, stating that “Congress is far better equipped than the judiciary to evaluate the vast 

amounts of data bearing upon complex issues.” Bartnicki v. Vopper, 532 U.S. 514, 550 (2001) 

(Rehnquist, C.J., dissenting). The NGHSAA was in a superior position to consider evidence and 

testimony and make a decision when compared to the Court.  

Further, transgender identity is often an internal struggle for the individual. As with 

Petitioner, it is not obvious that someone is experiencing gender dysphoria until they choose to 

manifest their preferred gender identity. Preferred gender identity is not easily recognized like 

race or national origin. Consequently, the choice to express one’s preferred identity amplifies the 

idea that transgenderism is not an immutable characteristic, but a decision. 

Last, Windsor instructs the examination of the suspect class’s political power to 

determine if a higher level of scrutiny is warranted. Windsor, 699 F.3d at 181. “Without political 

power, minorities may be unable to protect themselves from discrimination at the hands of the 

majoritarian political process.” Id. Here, Petitioner’s group wields extraordinary political power. 

Transgender rights and advocacy is listed as a key issue on the website of Democratic 

Presidential Nominee Joe Biden. The Biden Plan to Advance LGBTQ+ Equality in America and 

Around the World, Biden Harris, https://joebiden.com/lgbtq-policy/ (last visited Sept. 20, 2020). 

Similarly, Nancy Pelosi, the Speaker of the House, displays a comparable message of support for 

transgender rights on her official website. Nancy Pelosi Speaker of the House, Issues, 

speaker.gov/issues (last visited Sept. 20, 2020). A group requiring an elevation into a suspect 

class typically does not have the direct political support from powerful lawmakers across the 

country. 

2. Allowing the court to subvert the legislature and unilaterally 
decide a contested and deeply political issue violates principles of 
federalism.  
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The Court has long held that states are laboratories in creating solutions for difficult legal 

problems. Ariz. State Legis. v. Ariz. Indep. Redistricting Comm'n, 576 U.S. 787, 817 (2015); see 

also United States v. Lopez, 514 U.S. 549, 581 (1995) (Kennedy, J., concurring) (“States may 

perform their role as laboratories for experimentation to devise various solutions where the best 

solution is far from clear.”). Further, the court has held “the Constitution contemplates that 

democracy is the appropriate process for change, so long as that process does not abridge 

fundamental rights” Obergefell v. Hodges, 576 U.S. 644, 676 (2015). 

Here, the best solution to the issue of transgender athletic participation within their 

gender identity is far from clear. However, continuing the tradition of allowing local 

governments to devise solutions when facing difficult problems is the best course of action. The 

NGHSAA held a hearing in which both sides were able to present their case. (R. at 5.) An 

overwhelming majority voted to institute the policy following the hearing. Id. The process was 

fair and democratic. “When decisions are reached through democratic means, some people will 

inevitably be disappointed with the results. But those whose views do not prevail at least know 

that they have had their say . . . ” Obergefell, 576 U.S. 644, 710 (2015) (Roberts, J. dissenting). It 

is not the role of the court to remove the results of a democratic decision and replace them with 

their political preferences. Id. 

C. Assuming, in arguendo, that transgender athletes are a quasi-suspect 
class, the policy passes under intermediate scrutiny as it is substantially 
related to the important government interest of protecting female 
athletics. 

 
Policies concerning transgender athletes should be analyzed under rational basis because 

transgender identity is not a quasi-suspect class. Assuming, in arguendo, that the Court increases 

the level of scrutiny, the policy must meet intermediate scrutiny. Under intermediate scrutiny, 

“classifications by gender must serve important governmental objectives and must be 
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substantially related to achievement of those objectives." Craig v. Boren, 429 U.S. 190, 197 

(1976). The Court has upheld polices that benefit women based on sex so long as they are not 

"archaic and overbroad generalizations" about women. Califano v. Webster, 430 U.S. 313, 317 

(1977). Further, policies of this nature are more permissible if they seek to rectify past 

discrimination against women. Id. 

1. Protecting women’s athletics has been held as an important 
government interest by a number of Appellate and District courts. 

  The 9th Circuit held that protecting and promoting women’s athletics is an important 

government interest in Clark v. Ariz. Interscholastic Ass’n, 695 F.2d 1126 (9th Cir. 1982). The 

7th circuit adopted a similar ruling one year before. O'Connor v. Board of Education, 645 F.2d 

578 (7th Cir. 1981). Multiple district courts have similarly held that it is “beyond question” that 

“redressing the disparate athletic opportunities available to males and females is an important 

governmental interest.” Kleczek v. R.I. Interscholastic League, Inc., 768 F. Supp. 951, 956 (D. 

R.I. 1991); see also Hoover v. Meiklejohn, 430 F. Supp. 164, 170 (D. Colo. 1977) (noting that 

because the athletic opportunity for females has historically been limited, "the encouragement of 

female involvement in sports is a legitimate objective"). “Excluding males from female teams is 

substantially related” to rectifying discrimination against women in athletics. Kleczek, 768 F. 

Supp. at 956. 

Here, the NGHSAA articulated that the policy was implemented to preserve the 

significant gains women achieved in female athletics over several decades. (R. at 5.) This 

reasoning runs parallel to the reasoning in Clark, where the court explained that “athletic 

opportunities for women would be diminished” if males competed on women’s teams. Clark, 

695 F.2d at 1131. Local government has an interest in the participation and success of female 
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athletes and, as the NGHSAA policy pushes, the growth of athletic opportunities on an even 

playing field. (R. at 5.) 

Beyond the substantial weight of the case law, Petitioner, does not, and logically could 

not, advocate that protecting women’s athletics is not an important government interest. 

Petitioner explains that living as a woman has been her “true identity” and “happiest moments.” 

(R. at 4.) The gender community Petitioner plans to identify with would be negatively impacted 

by removing the protection of women’s athletics as an important government interest. Thus, by 

advocating for a position that holds protecting women’s athletics as not an important government 

interest, Petitioner would damage her own interest.  

2. The policy is substantially related to the important government 
interest of protecting female athletics. 

 A policy that is substantially related will not promote gender stereotypes about the 

“proper place” of women and their need for special protection. Orr v. Orr, 440 U.S. 268, 283 

(1979). However, where “men and women are not similarly situated,” and a policy is 

“realistically based upon and a statutory classification is realistically based upon the differences 

in their situations,” the Court upholds the policy. Parham v. Hughes, 441 U.S. 347, 354 (1979). 

Further, in a plurality opinion, the Court stated that it upholds policies where sex classification 

“realistically reflects the fact that the sexes are not similarly situated in certain circumstances.” 

Michael M. v. Superior Court of Sonoma Cty., 450 U.S. 464, 469 (1980) (plurality op.). 

In Michael M., the court upheld a criminal statute that made men alone criminally liable 

for the act of sexual intercourse with a minor. Michael M., 450 U.S. at 466. The Court approved 

this disparate impact because it recognized the biological fact that women alone bore the brunt of 

unwanted teenage pregnancies. Id. at 469. The Court recognized that the statute was not 



20 
 

invidious, but rather, the statute realistically reflected the fact that the sexes were not similarly 

situated when it came to unwanted pregnancy. Id. 

The NGHSAA articulated a reasoning for the policy very close to that in Michael M. The 

policy recognizes that the biological advantage males have over females is the impetus for the 

policy. (R. at 5.) Upon examining the data, realistic differences between the sexes are evident. 

The two best high school female swimmers over the past 10 years in the 200-yard medley and 

100-yard butterfly would not reach the podium if they competed against boys. (R. at 20.) 

However, these top two female swimmers appear to be a statistic outlier when compared to their 

other female counterparts. They have defeated the next best swimmers by over 10 seconds in the 

200-yard medley and by over five seconds in the 100-yard butterfly. (R. at 20.) Assuming these 

incredible performances are not representative of a typical female performance, the stark 

difference between boys and girl’s performance becomes even more obvious. The standard 

female performance appears to be around 1:56:30 in the 200-yard medley, which is over 10 

seconds slower than the boys. (R. at 20.) The difference in data represents that men and women 

are not similarly situated in swimming performance at the high school level. Thus, under the 

ruling in Michael M. and Parham, the Constitution permits the NGHSAA to forbid cross sex 

competition with performance levels being so different. 

Further, the NGHSAA policy is not a move towards “archaic and overbroad 

generalizations”' concerning women. Califano, 430 U.S. at 317. Rather, it is a recognition of 

realistic performance differences and a response to the unfair advantage biological males have 

over their female counterparts. The policy promotes the participation and success of women in 

athletics, a space dominated by males for many years. It does not seek to remove females from 

athletics and confine them to stereotypical spaces. Instead, its objective is to protect female 
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athletes like Brittany Miller, an all-state swimmer, from the biological advantage Petitioner 

clearly has over her. 

II. A state high school athletic association’s policy, which prohibits transgender 
students from competing on female athletic teams, does not violate the Due Process 
Clause when Petitioner has no right to public education and no right to compete 
against females, and the policy protects the mental health of teenage females in 
athletics.  
 
The Due Process Clause of the Fourteenth Amendment states that no state “shall deprive 

any person of life, liberty, or property without due process of law.” U.S. Const., amend. VIX, § 

1. The Court recognizes that “liberty” includes certain fundamental rights. Obergefell v. Hodges, 

576 U.S. 644, 652 (2015) (holding that the right to marry is a “certain specific [right]” included 

in liberty). Under this doctrine of substantive due process, a state action that infringes on a 

fundamental right must be “narrowly tailored to serve a compelling state interest.” Washington v. 

Glucksberg, 521 U.S. 702, 721 (1997). 

Fundamental rights include “most of the rights enumerated in the Bill of Rights.” 

Obergefell, 576 U.S. at 663 (citing Duncan v. Louisiana, 391 U.S. 145, 147–49 (1968)). Outside 

of the Bill of Rights, however, the Constitution does not expressly declare any right as 

fundamental. Id. Instead, the Court determines whether the Due Process Clause guarantees 

certain fundamental rights. Lawrence v. Texas, 539 U.S. 558, 593 (2003). The Court must 

“exercise reasoned judgment” to find a fundamental right. Obergefell, 576 U.S. at 644. A 

fundamental right only exists if the right is “so rooted in the traditions and conscience of our 

people as to be ranked as fundamental.” Reno v. Flores, 507 U.S. 292, 303 (1993); e.g. 

Obergefell, 576 U.S. at 644, Lawrence, 539 U.S. at 593, Glucksberg, 521 U.S. at 703, Moore v. 

East Cleveland, 431 U.S. 494, 503 (1977). 
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Petitioner claims that the policy infringes on a fundamental right to “gender identity and 

choice” that includes a right to compete in high school athletics in accordance with her preferred 

gender. R. at 12. The Court’s substantive due process jurisprudence does not recognize this right. 

Because the policy does not infringe on a fundamental right, the policy must meet rational basis. 

Lawrence, 539 U.S. at 589–99. The rational basis test requires a state action to be “rationally 

related to a legitimate state interest.” Cleburne v. Cleburne Living Center, 473 U.S. 432, 440 

(1985). There is a legitimate state interest to protect and promote women’s athletics. 

A. Petitioner does not have a fundamental right to compete in high school 
athletics in accordance with her preferred gender. 

  
In Washington v. Glucksberg, the Court created a two-part test to find a fundamental 

right. Glucksberg, 521 U.S. at 702. First, the Court must develop a “careful description of the 

asserted right.” Id. at 705–07 (citing Reno, 507 U.S. at 302). Though the Court should not frame 

a right “at the most specific level,” Planned Parenthood of Southeastern Penn. v. Casey, 505 

U.S. 883, 847 (1992) (plurality op.), the Court shall precisely define the right. Glucksberg, 521 

U.S. at 705–07. Second, the Court must find that the right is aligned with the Constitution’s 

“concept of ordered liberty.” Id. 

The “careful description” of the fundamental right at issue in this case is the right to 

compete in accordance with an athlete’s preferred gender in high school athletics. This right, 

however, is not rooted in our legal history and traditions of liberty. Thus, the policy does not 

infringe on a fundamental right.   

1. The right at issue is a fundamental right to compete in high school 
athletics in accordance with an athlete’s preferred gender. 

  
  Petitioner claims she has a “right to gender identity and choice,” (r. at 12), but she asks 

the Court to allow her to compete on a women’s high school swim team as a biological man. 
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Thus, the Court must reconstruct the “right to gender identity and choice” to a more specific 

fundamental right. A prudent description of the right at issue here is a right to compete in high 

school athletics in accordance with an athlete’s preferred gender. 

The Court’s “careful description” method does not permit descriptions of “free floating 

and categorical liberty [interests].” Kerry v. Din, 567 U.S. 86, 95 (2015). Thus, courts often 

describe fundamental rights “more specifically” than a party suggests. Morrisey v. United States, 

871 F.3d 1260, 1269 (11th Cir. 2017) (rejecting a description of the interest as the “right to 

procreation” and redefining it as the “right to procreate via an IVF process that necessarily 

entails the participation of an unrelated third-party egg donor and gestational surrogate”). For 

example, the “right to privacy” is characterized too broadly. Doe v. Boyertown Area Sch. Dist., 

897 F.3d 518, 528 (3rd Cir. 2018) (identifying a privacy interest to a “partially clothed body” in 

a locker room).1 

A fundamental right must describe a “precise” action. Glucksberg, 521 U.S. at 722–23. In 

Washington v. Glucksberg, id. at 722, the plaintiffs argued that the right to “control one’s final 

days” or “shape death” protected a liberty interest to assist a patient commit suicide. But this 

phrasing did not identify the actual right claimed by the plaintiffs—the right to assist a patient 

commit suicide. Id. at 722–27. The Court therefore stated that the interest at issue was the “right 

to commit suicide which itself includes a right to assistance in doing so.” Id. at 723. This holding 

clarified that fundamental rights must be “refined by concrete examples.” Id. at 722 (citing 

 
1 In Parents for Privacy v. Barr, 949 F.3d 1210, 1223 (9th Cir. 2010), the Ninth Circuit held the 
opposite—that a cisgender student does not have a right to a partially clothed body within 
privacy. In doing so, however, the Ninth Circuit supported a narrow description of fundamental 
rights. The court was “[reluctant] to expand the ‘short list’ of liberty rights.” Id. at 1223. The 
plaintiffs “[failed] to show that the contours of the privacy right protected by the Fourteenth 
Amendment are so broad” to find that a cisgender student has a right to privacy when partially 
undressed in a locker room open to transgender students. Id. at 1225.   
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Cruzan v. Mo. Dept. of Health, 497 U.S. 261, 279 (1990) (recognizing a “right to refuse 

lifesaving hydration and nutrition,” not a right to “hasten death”)). 

Gender identity and choice are “abstract concepts of personal autonomy.” Glucksberg, 

521 U.S. at 725. The phrase “right to gender identity and choice” therefore does not describe the 

right that Petitioner asks the Court to identify. Petitioner actually asks the Court whether the Due 

Process Clause protects her right to compete against high school females who have a different 

physical composition than Petitioner. (R. at 6.) The Court cannot allow Petitioner to disguise the 

right she advocates for in a concept. The Court must follow precedent and identify the right in 

this case as the right to compete in high school athletics in accordance with an athlete’s preferred 

gender. 

Narrow construction of fundamental rights is consistent with the Court’s approach to 

personal autonomy. Casey, 505 U.S. at 846 (plurality op.); cf. Obergefell, 567 U.S. at 671 

(noting that the “careful description” approach is inconsistent with marriage and intimacy rights). 

In Casey, the Court stated that the Court’s holding in Roe v. Wade should be dissected into three 

specific rights. Casey, 505 U.S. at 846 (plurality op.). First, the Court held that a woman has a 

right to “choose to have an abortion before viability and obtain it without undue interference 

from the state.” Id. This holding reduced the fundamental right the Court identified in Roe v. 

Wade—the right to “the abortion decision”—to a more clear description. Id.; Roe v. Wade, 410 

U.S. 113, 154 (1973). 

The Court cannot develop Petitioner’s version of the liberty interest in this case if 

Petitioner advocates for a “right to gender identity and choice.” In Casey, the Court confined the 

right to abortion. In this case, the Court should similarly narrow the right to “gender identity and 

choice.” The right to compete in high school athletics in accordance with an athlete’s preferred 
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gender is a sufficient description—it is not so specific that it limits the right to swimming or 

athletes who are biological males. Because the Court must “refuse . . . an unlimited right to do 

with one’s body as one pleases,” Petitioner’s description of a general right to “gender identity 

and choice” fails. Roe, 410 U.S. at 154. 

2. The right to compete in high school athletics in accordance with an 
athlete’s preferred gender is not rooted in the history and 
tradition of the Court. 

  
a. The Court does not recognize a fundamental right to 

compete in high school athletics. 
 

Petitioner claims that the policy infringes on her right to compete in high school athletics 

in accordance with her preferred gender. Because Petitioner does not have a right to a high 

school education, she has no right to compete on the swim team. The policy therefore does not 

infringe on a fundamental right. 

Public education is “not a ‘right’ granted to individuals by the Constitution.” Plyer v. 

Doe, 457 U.S. 202, 221 (1982). Thus, by default, there is no right to compete in high school 

athletics. See Bowers v. Nat’l Collegiate Athletic Ass’n, 475 F.3d 524, 557 (3rd Cir. 2007) 

(finding “no fundamental right to . . . intercollegiate athletics”). States may recognize a right to 

public education (Goss v. Lopez, 419 U.S. 565, 573–74 (1975)), but courts exclude sports from 

this right. E.g. Ryan v. Calif. Interscholastic Fed’n–San Diego Section, 94 Cal. App. 4th 1048, 

1063 (2001); Dallam v. Cumberland Valley Sch. Dist., 391 F. Supp. 358, 361 (M.D. Pa. 1975). 

Extracurricular activities, including swimming, are not a part of a high school curriculum. 

Mancuso v. Mass. Interscholastic Athletic Ass’n, Inc., 453 Mass. 116, 125 (2009).   

High school athletic policies do not infringe on a fundamental right. In re U.S. ex rel. Mo. 

State High School Activities Ass’n, 682 F.2d 147, 152 (8th Cir. 1982). In Missouri State High 

School, id. at 149, a high school policy barred transfer students from participating in athletics for 
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one year at their new school. Plaintiffs, transfer students, argued that the policy infringed on their 

fundamental rights to travel interstate and associate. Id. at 151. But this policy was an education 

policy. Id. Because education was not a fundamental right, the Eighth Circuit Court held that the 

policy did not infringe on a fundamental right. Id. at 152. 

Petitioner must have a liberty interest in her high school education to find a right to 

compete in high school. But she does not. Like the plaintiffs in Missouri State High School, 

Petitioner argues that her high school’s athletic policy infringes on different fundamental rights 

than the right to education. (R. at 12.) Despite this claim, the policy is an education policy. Since 

Petitioner does not have a due process right to education, the policy—or any high school 

policy—cannot infringe on a substantial due process right. 

b. The right to compete on a team opposite of one’s biological 
sex is not deeply rooted in this Nation’s history and 
tradition. 

  
Many high school athletic associations allow an athlete like Petitioner to compete on 

women’s teams. Others do not. Some have yet to address the issue entirely. Since this idea is 

nowhere near solidified in our Nation’s conscience, the Court cannot recognize a fundamental 

right. 

The Court is hesitant to expand substantive due process because finding a fundamental 

right removes the issue from “public debate and legislative action.” Glucksberg, 521 U.S. at 

720–23. This restraint is heightened when the Court is “asked to break new ground.” Collins v. 

City of Harker Heights, 503 U.S. 115, 125 (1992). Current public opinion is “irrelevant” in cases 

where tradition is to enact laws that deny the right at issue. Michael H. v. Gerald D., 491 U.S. 

110, 126–27, n.2 (1989). 
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Transgender athlete participation in high school athletics is certainly “new ground” for 

the Court. In recent years, many states published guidelines that encourage athletes to compete 

on teams in accordance with their preferred gender.2 See Motion to Intervene at 4–5, Soule v. 

Conn. Ass’n of Schools, 3:20-cv-00201 (D. Conn. 2020). Push back against these policies is 

growing, however. In February 2020, female high school athletes in Connecticut filed a lawsuit 

against a policy that allowed biological males to compete against them in track—and 

consistently beat them. Complaint at 21, Soule, 3:20-cv-00201 (stating that female track athletes 

“simply can’t win”). On March 31, 2020, Idaho passed the “Fairness in Women’s Sports Act,” 

which bans biological males from women’s sports.3 Idaho Code § 33-6201–06 (2020); see 

generally Hecox v. Little, 1:20–cv–00184 (D. Idaho, Apr. 15, 2020) (claiming that the law 

violates equal protection). 

If the Court finds a right to compete in high school athletics in accordance with an 

athlete’s preferred gender, the Court will face “consequences to shutting down an issue of such 

profound public significance.” Obergefell, 567 U.S. at 710 (Roberts, C.J., dissenting). The right 

to compete in high school athletics in accordance with an athlete’s preferred gender is clearly not 

 
2 Athletic associations do not agree on the requirements an athlete must meet to compete in 
accordance with her preferred gender. Motion to Intervene at 5, Soule, 3:20-cv-00201. 18 states 
do not recommend proof of any medical transition, 18 states apply case-specific requirements, 
and other states require proof of hormone therapy or sex reassignment surgery. Id. Connecticut is 
one of the states that allow athletes to compete on the team of their preferred gender without 
proof of medical transition. Id. In 2013, the Connecticut Interscholastic Athletic Conference 
(“CIAC”) recommended that which team an athlete competes for should be based on “the gender 
identification of that student in current school records and daily life activities within the school 
and community.” Connecticut Interscholastic Athletic Conference, “About CIAC,” 
http://ciacsports.com/site/?page_id=13. The policy cautioned schools to confirm that “expression 
of the student’s gender identity is bona fide and not for the purpose of gaining an unfair 
advantage in competitive athletics.” Id.  
3 The Arizona House of Representatives passed a similar bill on March 3, 2020. 2020 H.B. 2706, 
Arizona (2020). The policy requires female athletes to obtain a doctor’s note to prove her 
biological sex.  
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“deeply rooted” in the United States. States and athletic associations that agree on transgender 

participation still differ on what medical procedures, if any, an athlete should complete before 

competing. See infra n.2. The Court has no choice but to leave this issue in the public sphere. 

The Court upholds sex classifications based on physical differences. Tuan Anh Nguyen v. 

I.N.S, 553 U.S. 53, 72 (2001). In Nguyen v. I.N.S., id. at 72, the Court held that laws may require 

different procedures to establish paternity and maternity due to “our most basic biological 

differences.” See also Michael M. v. Superior Court of Sonoma Cty., 450 U.S. 464, 469 (1981) 

(plurality op.). Also squarely within this Court’s precedent is “protecting and deferring to school 

administrators’ discretion.” Parents for Privacy v. Dallas Sch. Dist. 2, 326 F. Supp. 3d 1075, 

1093 (D. Or. 2018) (citing Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 507 

(1969)); see also Fisher v. Univ. of Texas at Austin, 136 S. Ct. 2198, 2214 (2016) (stating that 

the Court should give universities “considerable deference”)). 

The Court may only find a fundamental right if our state and federal courts have 

historically protected it. That is not the case here. In fact, denying biological males the right to 

participate in women’s athletics is firmly within the Nation’s history and tradition. Thus, not 

only is the right to compete in high school athletics in accordance with an athlete’s preferred 

gender not within American traditions—laws traditionally prevent athletes from exercising it. 

The Court cannot recognize a right that its jurisprudence directly opposes. 

Substantive due process precedent requires the Court to describe Petitioner’s alleged 

“right to gender identity and choice” as the right to compete in high school athletics in 

accordance with an athlete’s preferred gender. (R. at 12.) Because history and tradition denies 

athletes of this right, no fundamental right exists in this case. The policy must only pass rational 

basis. 
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B. There are legitimate government interests in the well-being of youth and 
protecting women’s athletics.   

  
States have legitimate interests in protecting and promoting women’s athletics and the 

“well-being” of all high school athletes. Because the policy prevents biological males from 

intruding in women’s sports, the policy rationally relates to these interests. The policy therefore 

passes the rational basis test. 

Policies that do not implicate a fundamental right must be “rationally related to a 

legitimate government interest.” Glucksberg, 521 U.S. at 728. A state government has a 

legitimate “interest in the well-being of its youth.” Ginsberg v. New York, 390 U.S. 629, 640 

(1968) (holding that the interest justified a policy that prohibited the sale of obscene material to 

minors, though it was a protected right for adults); see also Iancu v. Brunetti, 139 S.Ct. 2294, 

2307 (2019) (Breyer, J., concurring in part) (stating that there may be a Government interest in 

“protecting the sensibilities of children”). Education policies that seek to “improve [the] quality” 

of public education pass the rational basis test, even if the policy “benefits some more than 

others.” San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 39 (1973). 

As demonstrated above, sex-based classifications in competitive sports are “justified” by 

the threat that males will control women’s sports. O’Connor v. Board of Ed. Sch. Dist. 23, 449 

U.S. 1301, 1307 (1980) (Stevens, J., vacate stay denied); see also Clark, 695 F.2d at 1311. In 

O’Connor, the Court did not find the Northern District of Illinois’ decision to prevent a female 

from competing on the men’s basketball team erroneous. Id. at 1307–08. The Court stated that 

sex can be used to define sports teams. Id. at 1306. Without this structure, there “would be 

substantial risk that boys would dominate the girls’ programs and deny them an equal 

opportunity to compete in interscholastic events.” Id. at 1307. The idea that a biological male 
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could strip females of their rights to equal athletic opportunities was reason enough to sustain the 

federal court’s decision. Id. at 1307–08. 

The policy fails under rational basis only if the government does not have an important 

interest in protecting and promoting equal opportunities for females in sports. The government 

has this interest. Petitioner’s competitors face exactly what the Court feared in O’Connor—a 

biological male “dominates” swim meets and “denies” them the opportunity to compete in 

sporting events where they can win. (R. at 5.) Petitioner’s teammate Brittany won a state title her 

sophomore year. (R. at 3.) The next season, Brittany did not qualify for the state meet, because 

Petitioner beat her at the state-qualifying meet. (R. at 5.) Brittany could have competed to defend 

her state title but for Petitioner, a biological male. The policy prevents a repeat of Brittany’s 

defeat. Thus, it is rationally related to protecting women’s sports. Because the Court cannot find 

policies “unconstitutional simply because [they appear] arbitrary in an individual case,” 

O’Connor, 449 U.S. at 1306, the policy passes rational basis. 

C. The mental and physical health of high school athletes is a compelling 
state interest for the policy. 

  
The Court’s substantive due process doctrine provides that a policy must be “narrowly 

tailored to a compelling state interest” if it infringes on a fundamental right. Glucksberg, 521 

U.S. at 721. This heightened scrutiny requires more than “important” interests—these interests 

must be “compelling.” Id. The policies justified by compelling state interests within the Court’s 

fundamental rights cases are policies that somewhat restrict abortion. In Gonzales v. Carhart, 

550 U.S. 124, 132–35 (2007), the Court upheld the Partial-Birth Abortion Ban Act of 2003, 

which outlawed a variation of the dilation and evacuation (“D & E”) abortion procedure. The 

State’s interests in “protecting the life of the fetus that may become a child” and “protecting the 

integrity and ethics of the medical profession” were compelling, the Court held. Id. at 157–58. 
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Like the Court found in Carhart, there are clear compelling state interests for the policy 

in this case. Most significant are NGHSAA’s interests in the mental and physical health of all 

high school students and women’s sports. Though the policy does not infringe on a fundamental 

right, the policy is nonetheless narrowly tailored to compelling interests, and passes heightened 

scrutiny. 

1. The policy furthers compelling state interests in protecting the 
mental and physical health of female high school athletes. 

  
Teenage females already face mood disorders and difficulties in body positivity. When 

they race against biological men in the pool, these mental health conditions are intensified. The 

policy furthers a compelling state interest in high school students’ mental and physical health. 

High school students are “vulnerable or susceptible to . . . pressures” and the personality 

of a high school student is “more transitory.” Roper v. Simmons, 543 U.S. 551, 569–70 (2005) 

(holding that execution for crimes one commits as a minor is unconstitutional). Thus, the 

Supreme Court recognizes a “compelling interest in protecting the physical and psychological 

well-being of minors.” Boyertown, 897 F.3d at 528 (citing Sable Commc’ns of Cal., Inc. v. 

F.C.C., 492 U.S. 115, 125 (1989)). 

It is certainly imperative to consider that rates of mental health disorders are high in 

transgender adolescents. But social transition—living as a person of the opposite biological 

sex—is not always the best form of therapy for a patient who suffers from gender dysphoria. 

Proposed Memorandum in Opposition to Preliminary Injunction at 7, Hecox, 1:20–cv–00184 

(citing Affidavit of Dr. Stephen B. Levine).4 Many teenagers “desist” from gender dysphoria and 

 
4 Dr. Stephen B. Levine is a clinical professor of psychology at Case Western Reserve University 
who has treated patients with gender dysphoria for 45 years. Proposed Memorandum at 7, 
Hecox, 1:20–cv–00184. 
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“revert to comfort with their biological sex” in adulthood. Id. at 8. Thus, the policy may worsen 

mental health for an athlete who identifies as transgender in high school, but finds happiness in 

identifying as an adult man. Id. The Court cannot take this risk. 

Equally important to consider is the mental and physical health of Petitioner’s female 

competitors. Over one-third of teenage girls in the United States suffer an episode of depression, 

a rate three times higher than in teenage boys. David Levine, Why Teen Girls Are at Such a High 

Risk for Depression, U.S. NEWS & WORLD REPORT (Aug. 22, 2017), 

https://health.usnews.com/health-care/patient-advice/articles/2017-08-22/why-teen-girls-are-at-

such-a-high-risk-for-depression. Body image concerns certainly contribute to this statistic. 

Alyona Koulanova et al., What’s a Coach to Do? Exploring Coaches’ Perspectives of Body 

Image in Girls Sport, 48 Psychology of Sport and Exercise 1, 6 (2020). And, “in the context of 

girls sport,” negative body image is “pervasive.” Id. A young female athlete’s discomfort with 

her changing body may be a “detriment on performance,” id. at 7, especially in a sport that 

requires athletes to wear a swimsuit and show much of their bodies. Racing next to a biological 

man can only intensify these thoughts. The Court must act to help young female athletes build 

self-confidence in their bodies and athletic ability.   

2. The policy is narrowly tailored to protecting the mental and 
physical health of minors. 

 
There are no alternatives to the policy if NGHSAA aims to nurture female adolescent 

development. High school women’s sports teams should inspire young females to achieve their 

dreams without fear that a biological male will take their place. This can be preserved solely by 

removing biological males from high school female athletic competition.  

To satisfy narrow tailoring, the policy must be “necessary . . . to achieve the educational 

benefits” of women’s high school sports. See Fisher, 570 U.S. at 311 (noting that race-based 
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admissions policies should evaluate the individual). Policies must be narrowly tailored in the 

least restrictive means. See Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 357 (1978) 

(Brennan, J., concurring in part and dissenting in part). Because the policy only affects biological 

men who identify as women and want to compete on a women’s high school athletics team, it is 

not overly restrictive. Moreover, the policy is necessary. Without it, high school females will 

continue to lose to biological males. The policy is the only way to foster athletic environments 

where high school girls can develop a healthy self-image. 
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CONCLUSION 
 
This Court should affirm the judgment of the United States Courts of Appeals for the 

Fourteenth Circuit on Petitioner’s Equal Protection and Due Process claims.   
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APPENDIX 
 

CONSTITUTIONAL PROVISIONS 
 

The Fourteenth Amendment states, in relevant part:  
 

All persons born or naturalized in the United States and subject to the jurisdiction 
thereof, are citizens of the United States and of the State wherein they reside. No 
State shall make or enforce any law which shall abridge the privileges or 
immunities of citizens of the United States; nor shall any State deprive any person 
of life, liberty, or property, without due process of law; nor deny to any person 
within its jurisdiction the equal protection of the laws. U.S. Const. amend. XIV. 
 

U.S. Const., amend. XIV, § 1. 
 

NORTH GREENE HIGH SCHOOL ATHLETIC ASSOCIATION POLICIES INVOLVED 
 

The Fair Opportunities for Women Athletes Policy states, in relevant part:  
 

(1) Interscholastic and intramural club athletic teams or sports that are sponsored 
by a public primary or secondary school or institution whose students or teams 
compete in the North Greene High School Athletic Association shall be 
“expressly designated as one (1) of the following based on biological sex: (a) 
Males, men, or boys: (b) Females, women, or girls; or (c) Coed or mixed.” 

(2) Athletic teams or sports designated for females, women, or girls shall not be 
open to students who are biologically male. 

 
(R. at 5.) 
 

 
 


