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QUESTIONS PRESENTED 

 

I. Whether a state high school athletic association’s policy, which prohibits transgender 

students from competing on female athletic teams, violates the Equal Protection 

Clause? 

II. Whether a state high school athletic association’s policy, which prohibits transgender 

students from competing on female athletic teams, violates the Due Process Clause? 
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BRIEF FOR THE RESPONDENT 

 

TO THE HONORABLE SUPREME COURT OF THE UNITED STATES: 

 

 Respondent, North Greene High School Athletic Association, Appellant in Docket No. 20-

1017 before the United States Court of Appeals for the Fourteenth Circuit, respectfully submits 

this brief on the merits in support of its request that this Court affirm the judgment of the United 

States Court of Appeals for the Fourteenth Circuit. 

OPINIONS BELOW 

 

 The opinion of the United States Court of Appeals for the Fourteenth Circuit appears in the 

record on pages 2-23. The order granting certiorari by this Court appears on page 19 of the record. 

CONSTITUTIONAL PROVISIONS INVOLVED 

 

 The Fourteenth Amendment to the United States Constitution, in relevant part, provides 

“[no] state shall deprive any person of life, liberty, or property, without due process of law; nor 

deny to any person within its jurisdiction the equal protection of the laws.” U.S. Const. amend. 

XIV, § 1.  

 The Fifth Amendment to the United States Constitution, in relevant part, provides “[n]o 

person shall be . . . deprived of life, liberty, or property, without due process of law[.]” U.S. Const. 

amend. V. 

STATEMENT OF THE CASE 

 

Procedural History 

 

 On March 15, 2020, Petitioner sought a declaratory judgment, a preliminary injunction, 

and a permanent injunction against North Greene High School Athletic Association’s (NGHSAA) 

Fair Opportunity for Women Athletes policy (the Policy) in the United States District Court for 

the Eastern District of North Greene. (R. at 6.) Petitioner alleged the Policy’s inclusion of gender 
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specific teams violates the Equal Protection Clause and the Due Process Clause of the Fourteenth 

Amendment to the United States Constitution. (R. at 3.) On June 1, 2020, the district court denied 

NGHSAA’s motion for summary judgment, granted Petitioner’s motion for summary judgment, 

and entered a permanent injunction enjoining enforcement of the Policy. (R. at 2.) However, 

NGHSAA timely appealed to the United States Court of Appeals for the Fourteenth Circuit, and 

on August 31, 2020, the Fourteenth Circuit reversed, holding that the Policy violates neither the 

Equal Protection Clause nor the Due Process Clause. (R. at 3.) Therefore, “the [d]istrict [c]ourt 

erred in denying [NGHSAA’s] motion for summary judgment, granting Plaintiff’s motion for 

summary judgment, and entering a permanent injunction enjoining enforcement” of the Policy.” 

(R. at 12.) 

Factual Background 

 

 Prior to Petitioner—a biological male student—joining North Greene High School 

women’s swim team in Fall 2019, female student Brittany Miller had won over 200 first place 

ribbons and over 100 other placement ribbons by the age of thirteen. (R. at 3.) While Brittany’s 

success placed her on the path to Olympic competition, reaching this goal required successful 

competition at the high school and collegiate levels. (R. at 3.) Understandably concerned of the 

financial burden imposed by a college education—a crucial step in becoming an Olympic athlete—

Brittany’s parents both worked two jobs to pay for Brittany to train five to six days a week. (R. at 

3.)  These sacrifices paid off, as evidenced by Brittany placing first at the 4A High School State 

Championship in both the 100-yard butterfly and the 200-yard individual medley. Colleges and 

universities noticed Brittany’s achievements, promising swim team scholarships as long as she 

continued to place in swim events during her last two years of high school. (R. at 4.) 
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 In Summer 2019, Petitioner informed North Greene High School that they no longer 

identified as male; rather, they now identified as female. (R. at 4.) Petitioner claimed that they 

experienced this revelation at puberty. (R. at 4.) Although a biological male, Petitioner joined the 

women’s swim team in Fall 2019 with disregard for the consequences that the biological females 

on the team would suffer as a result. (R. at 4.)  

 Undeniable physiological differences exist between men and women. A 2020 piece of 

Idaho legislation, entitled “The Fairness in Women’s Act,” highlights these profound differences. 

Men possess stronger bones; larger hearts; greater lung capacity; higher red blood cell count, 

hemoglobin, and levels of natural testosterone; a larger amount of body fat; greater use and storage 

of carbohydrates; and type two muscle fibers.1 Consequently, these anatomical elements allow 

men “to generate higher speed and power during physical activity.”2 The striking physical 

advantages innate to men and “the biological differences between females and males . . . ‘have 

life-long effects, including those most important for success in sport: categorically different 

strength, speed and endurance’.”3  

 In the Duke Center for Sport Law’s 2019 expert statement entitled, “The Role of 

Testosterone in Athletic Performance,” 41 experts holding MD and Ph.D. degrees in sports science 

and sports medicine, based on their collective expertise and experience, stated “[t]he main physical 

attributes that contribute to elite athletic performance are: power generation[,] . . . aerobic power[,] 

 
1 H.R. 500, 65th Leg., 2nd Reg. Sess. (Id. 2020) (citing Dorain Lambelet Coleman, Sex in Sport, 

80 Law and Contemporary Problems 63, 74 (2017)). 
2 H.R. 500, 65th Leg., 2nd Reg. Sess. (Id. 2020). 
3 Id., (quoting Doriane Lambelet Coleman and Wickliffe Shreve, “Comparing Athletic 

Performances: The Best Elite Women to Boys and Men,” Duke Law Center for Sports Law and 

Policy,  https://web.law.duke.edu/sports/sex-sport/comparative-athletic-performance/ (last visited 

Sept. 26, 2020). 

https://web.law.duke.edu/sports/sex-sport/comparative-athletic-performance/
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. . . body composition, . . . fuel utilization . . .  and economy of motion.”4 In regard to these 

attributes, “compared to biological females, biological males have greater lean body mass, larger 

hearts, higher cardiac outputs, larger hemoglobin mass, larger VO2 max, greater utilization, higher 

anaerobic capacity, and different economy of motion.” Id. The experts concluded, “the primary 

driver of the sex difference in elite athletic performance is exposure in biological males to much 

higher levels of testosterone during growth, development, and throughout athletic career.” Id.  

 The sex difference in athletic performance results from the rise of testosterone when males 

reach puberty.5 From puberty onward “testes produce 20 times more testosterone than before 

puberty, resulting in men having 15- to 20- fold greater circulating testosterone than children or 

women at any age.” Id. Testosterone greatly contributes to men’s physical advantages. Id. In fact, 

medical science shows that testosterone “promotes an increase in muscle mass and strength [and] 

is also responsible for the mass, density and strength of bone.”6 Therefore, “[i]t is widely accepted 

that . . . athletic competitions should have separate male and female events.”5  

 Further, sex differences are particularly striking in the sport of swimming.7 In a 2019 study 

of the top 100 U.S. freestyle swimming performance times of boys and girls age five to eighteen 

years old, “[f]or both the top 5 and 10th through 50th places, the sex difference in performance 

 
4 “The Role of Testosterone in Athletic Performance,” Duke Law Center for Sports Law & 

Policy, https://law.duke.edu/sites/default/files/centers/sportslaw/Experts_T_Statement_2019.pdf 

(last visited Sept. 26, 2010).  
5 David J. Handelsman et al., “Circulating Testosterone as the Hormonal Basis of Sex 

Differences in Athletic Performance,” 39 Endocrine Revs. 803-29 (2018). 
6 Dr. Ananya Mandal, MD, Reviewed by Sally Robertson, B.Sc., “Testosterone Physiological 

Effects”, News Medical & Life Sciences, https://www.news-medical.net/health/Testosterone-

Physiological-Effects.aspx (last visited on Sept. 26, 2020). 
7 Michael J. Joyner & Jonathon W. Senefeld, “Sex Differences in Youth Elite Swimming,” 112 

Plos One 5 (2019). 

https://www.news-medical.net/health/Testosterone-Physiological-Effects.aspx
https://www.news-medical.net/health/Testosterone-Physiological-Effects.aspx
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increased from age ten until age seventeen.” Id. This study illustrates that “after age ten, . . . boys 

demonstrate[] increasingly faster swimming velocities than girls.” Id.  

 The record indicates Petitioner, already past the age of puberty, began the process to 

transition into a female. (R. at 4.) Despite biological males’ attempt to transition through the use 

of puberty blockers and hormones to become more like biological females, inherent physiological 

advantages remain. This indisputable fact is highlighted in Idaho’s legislation. 

The benefits that natural testosterone provides to male athletes is not diminished 

through the use of puberty blockers and cross-sex hormones. A recent study on the 

impact of such treatments found that even ‘after 12 months of hormonal therapy,’ 

a man who identifies as a woman and is taking cross-sex hormones ‘had an absolute 

advantage’ over female athletes and ‘will still likely have performance benefits’ 

over women.8 

 

Therefore, a biological man remains a physiological man, despite efforts to transition into a 

woman. As such, biologically male Petitioner, even when attempting to alter their body to be that 

of a female, possesses a remarkable physiological edge over women. The consequences of such 

an innate set of advantages remain undiminished by a self-proclaimed change in gender identity.  

 Not only did Petitioner’s male physiology facilitate their domination in the women’s 

butterfly and backstroke swim events, but they specifically defeated Brittany, the fastest female 

swimmer on the team, by several seconds. (R. at 4-5.) A study of Olympic performances since 

1983 found “‘women’s performances at the highest level will never match those of men.’”9 

Another study of female-to-male world record performance ratios for swim events, particularly the 

 
8 H.R. 500, 65th Leg., 2nd Reg. Sess. (Id. 2020) (quoting Tommy Lundberg et al., “Muscle 

Strength, Size and Composition Following 12 Months of Gender-Affirming Treatment in 

Transgender Individuals: Retained Advantage for the Transwomen,” Karolinska Institute (Sept. 

26, 2019)).  
9 H.R. 500, 65th Leg., 2nd Reg. Sess. (Id. 2020) (quoting Valerie Thibault et al., “Women and 

Men in Sport Performances: The Gender Gap has Not Evolved Since 1983,” 9 Journal of Sports 

Science and Medicine 214, 219 (2010)). 
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100m butterfly and 200m medley, found “each women’s world record was about 90 percent of the 

men’s world record,” with the men’s time being 6.16 seconds faster than that of the women’s in 

the 100m butterfly and 12.15 seconds faster in the 200m medley.10 Similarly, the nation’s fastest 

high school male swim time in the 200-yard individual medley was 3.39 seconds faster than the 

fastest high school female swim time. (R. at 20.) Here, Petitioner’s domination of female swim 

events aligns with the aforementioned studies. (R. at 5.) Petitioner finished first at the season-

ending conference meet, robbing Brittany and all of her female teammates of the opportunity to 

qualify for state championships. (R. at 5.) 

 In February 2020, parents, swimmers, and coaches complained to NGHSAA that a 

biological male swam on the women’s team, destroying the female swimmers’ chances of 

successfully competing at the high school level, and in turn, in becoming collegiate and Olympic 

athletes. (R. at 5.) NGHSAA called a meeting and, at said meeting, afforded all interested parties 

the opportunity to be heard – including Petitioner. Petitioner appeared and spoke at the February 

2020 meeting regarding the complaints. (R. at 5.) Additionally, at said meeting, NGHSAA 

reviewed evidence from interested and impacted parties on both sides, including evidence 

presented by the National Association for Transgender Athletes. (R. at 5.)   

 In March 2020, after one month of reviewing the issue, considering evidence, and affording 

all interested parties the opportunity to be heard, NGHSAA concluded allowing biological males 

to compete on female swim teams undermines decades of progress toward providing equal 

opportunity for female athletes. (R. at 5.) For example, the Olympic games did not integrate a 

 
10 Robinson Meyer, “We Thought Female Athletes Were Catching Up to Men, but They’re Not,” 

The Atlantic, https://www.theatlantic.com/technology/archive/2012/08/we-thought-female-

athletes-were-catching-up-to-men-but-theyre-not/260927/ (last visited on Sept. 26, 2020). 

https://www.theatlantic.com/technology/archive/2012/08/we-thought-female-athletes-were-catching-up-to-men-but-theyre-not/260927/
https://www.theatlantic.com/technology/archive/2012/08/we-thought-female-athletes-were-catching-up-to-men-but-theyre-not/260927/
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policy requiring the inclusion of women’s events until 1991.11 By 2019, just 33 per cent of the 

International Olympic Committee members were women. Id. This illustrates the long-fought battle 

toward equal athletic opportunity for women, one warranting protection. Female athletic 

opportunity is vital to breaking the glass ceiling and closing the gender gap. According to EY 

Women Athletes Business Network and espnW’s global survey of more than 400 female 

executives in five countries, over half of the women served as CEO, CFO, COO, or on the board 

of directors at a company, and 52 percent of those women played sports at the college or university 

level, with only 3 percent not playing sports at any point in their lives.12 This illustrates how female 

athletic opportunity directly correlates with female economic opportunity. 

 As a result, NGHSAA adopted the Policy on an 8-2 vote. (R. at 5.) The Policy recognizes 

“inherent, physiological differences between males and females result in different athletic 

capabilities” and “allow[ing] biological males to compete against women would put women at an 

unfair competitive disadvantage.” (R. at 5.) The Policy provides interscholastic and intramural 

teams sponsored by a school or institution whose teams compete in NGHSAA must be designated 

based on biological sex, meaning male, female, or coed. (R. at 5.)   

STANDARD OF REVIEW 

 

 The parties stipulate to the proper standard of review in this case. (R. at 7.) The 

constitutionality of a statute, act, or policy is reviewed de novo. Doe v. City of Lafayette, 377 F.3d 

757, 763 (7th Cir. 2004). As such, the circuit court’s conclusions of law are reviewed de novo. Id. 

 
11 “Key Dates in the History of Women in the Olympic Movement,” The International Olympic 

Committee, https://www.olympic.org/women-in-sport/background/key-dates (last visited on 

Sept. 26, 2020).  
12 Nanette Fondas, “Research: More Than Half of Top Female Executives Were College 

Athletes,” Harvard Business Review, https://hbr.org/2014/10/research-more-than-half-of-female-

execs-were-college-athletes (last visited on Sept. 26, 2020). 

https://www.olympic.org/women-in-sport/background/key-dates
https://hbr.org/2014/10/research-more-than-half-of-female-execs-were-college-athletes
https://hbr.org/2014/10/research-more-than-half-of-female-execs-were-college-athletes
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Its findings of fact are reviewed for clear error. Estate of Brennan ex rel. Britton v. Church of 

Scientology Flag Serv. Org., Inc., 645 F.3d 1267, 1272 (11th Cir. 2011). 

 A lower courts’ decision resolving cross-motions for summary judgment is reviewed de 

novo. Startzell v. City of Philadelphia, 533 F.3d 183, 192 (3d Cir. 2008) (citing Cantor v. 

Perelman, 414 F.3d 430, 435 n.2 (3d Cir. 2005)); Immediato v. Rye Neck School District, 73 F.3d 

454, 458 (2d Cir. 1996). Summary judgment is appropriate when the record shows there is no 

genuine issue of material fact and that the moving party is entitled to judgment as a matter of law. 

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 250 (1986); see also Fed. R. Civ. P. 56(c)). The 

Court “must view all evidence and draw all inferences in the light most favorable to the non-

moving party.” Startzell, 533 F.3d at 192, (citing Davis v. Mounaire Farms, Inc., 453 F.3d 554, 

556 (3d Cir. 2006)).  

SUMMARY OF THE ARGUMENT 

 

 The circuit court correctly held the Policy does not violate either the Equal Protection or 

the Due Process Clauses of the Fourteenth Amendment to the United States Constitution. The 

Fourteenth Amendment provides “[no] state shall deprive any person of life, liberty, or property, 

without due process of law; nor deny to any person within its jurisdiction the equal protection of 

the laws.” U.S. Const. amend. XIV, § 1. This provides two protections: equal protection of the 

laws and due process. The Policy does not violate either of these protections. First, under an equal 

protection analysis, the Policy treats all students the same and is presumptively constitutional. If 

this Court reaches a different conclusion, the Policy indisputably survives rational basis review 

because Petitioner fails to meet their burden to show the inclusion of gender specific teams is not 

reasonably related to the legitimate government interest of protecting female athletic opportunity.  

Although heightened scrutiny does not apply, as transgender individuals are not a suspect class for 
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the purpose of equal protection, should this Court examine the Policy under a heightened scrutiny 

analysis, the Policy withstands said analysis due to its substantial relation to NGHSAA’s important 

interest in protecting female athletic opportunity.  

 Second, under a due process analysis, Petitioner fails to meet their burden to show there is 

a fundamental right at issue, derived from either the liberty or property components of the Due 

Process Clause. Therefore, we revise the rational basis review for the due process portion of the 

Fourteenth Amendment analysis because, like in an equal protection analysis wherein a claimant 

fails to demonstrate they belong to a suspect class, rational basis is applied to a due process analysis 

wherein a claimant fails to demonstrate a fundamental right at issue. The Policy again survives 

rational basis review because the inclusion of gender-specific teams is rationally related to 

NGHSAA’s legitimate interest in protecting equal athletic opportunity for women. Likewise, the 

Policy does not implicate a property interest. However, should the Court find such an interest exists 

in this case, NGHSAA afforded Petitioner the process due.  

 This Court should reject Petitioner’s inadequate attempt to apply unrelated employment 

law to high school sports and affirm the circuit court’s holding, that the Policy does not violate 

either the Equal Protection or the Due Process Clauses of the Fourteenth Amendment to the United 

States Constitution. 

ARGUMENT 

 

I. The Policy’s inclusion of gender-specific teams does not violate the Equal 

Protection Clause of the Fourteenth Amendment. 

 

 Petitioner’s legally and factually insufficient argument that the Policy violates the Equal 

Protection Clause fails on multiple accounts. The Policy is legally defensible for three main 

reasons: first, the construct of the Equal Protection Clause illustrates its legality; second, the Policy 

treats all students the same and is presumptively constitutional; and third, the Policy indisputably 
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survives rational basis review because it is reasonably related to the legitimate government interest 

of protecting female athletic opportunity.   

 Although heightened scrutiny does not apply here because transgender individuals are not 

a suspect class for the purpose of equal protection, should this Court examine the Policy under a 

heightened scrutiny analysis, the Policy withstands said analysis due to its substantial relation to 

the important interest of protecting women. This substantially important interest is illustrated not 

only through a discussion of the physiological differences between the sexes as identified in 

American jurisprudence, but also through correcting history and protecting athletic opportunities 

for women. This Court must reject Petitioner’s inadequate attempt to persuade the highest Court 

in the nation to rely on inapplicable statutory interpretation.  

A. The construct of the Equal Protection Clause illustrates the Policy’s legality. 

 

 Simply put, the Fourteenth’s Amendment Equal Protection Clause prohibits the 

government from denying individuals “the equal protection of the laws.” U.S. Const. amend. XIV, 

§ 1. As a threshold matter, when a claimant alleges that he or she was treated differently under the 

law, the Court “must first determine what burden of justification the classification created thereby 

must meet, by looking to the nature of the classification and the individual interests affected.” 

Memorial Hospital v. Maricopa County, 415 U.S. 250, 253 (1974).  A claim alleging an equal 

protection violation is analyzed under rational basis review or heightened scrutiny. City of Cleburn 

v. Cleburne Living Ctr., 473 U.S. 432, 439-40 (1985). Heightened scrutiny consists of either 

intermediate scrutiny or strict scrutiny, depending on the classification under the statute, act, or 

policy. Id. As there is no evidence of a claim of a classification based upon race or national origin 

at issue, strict scrutiny is wholly inapplicable to the current case. 
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 For the purpose of evaluating Petitioner’s claim that the Policy violates the Equal 

Protection Clause, rational basis review is the applicable standard of review because Petitioner is 

not a member of a suspect class for the purpose of equal protection. However, because Petitioner 

argues they are a member of at least a quasi-suspect class, triggering heightened scrutiny, both the 

applicable rational basis standard and Petitioner’s alleged heightened standard are addressed in 

turn, below.  

1. Rational Basis Review 

 The Equal Protection Clause requires the law treat similarly situated individuals alike. See 

Plyler v. Doe, 457 U.S. 202, 216 (1982). However, when individuals are different, either in fact or 

opinion, this Court has held those individuals are not required to be treated the same. Id. Similarly 

situated individuals “are alike in all relevant aspects.” Startzell, 533 F.3d at 203. However, in 

regard to persons who are different, either in fact or opinion, “the equal protection clause does not 

forbid discrimination with respect to things that are different.”  Puget Sound Power & Light Co. 

v. City of Seattle, Wash., 291 U.S. 619, 624 (1934). In order for an individual to successfully 

demonstrate state legislation violates the Equal Protection Clause, such an individual must 

demonstrate that a policy treats him differently from similarly situated individuals as a result of 

intentional discrimination. Morrison v. Garraghty, 239 F.3d 648, 652 (4th Cir. 2001). Moreover, 

“[t]he general rule is that legislation is presumed to be valid and will be sustained if the 

classification drawn by the statute is rationally related to a legitimate state interest[,] . . . [and not] 

so attenuated as to render the distinction arbitrary or irrational.” City of Cleburn, 473 U.S. at 440-

46. This Court stated: 

[w]here individuals in the group affected by a law have distinguishing 

characteristics relevant to interests the State has the authority to implement, the 

courts have been very reluctant, . . . to closely scrutinize legislative choices as to 

whether, how, and to what extent those interests should be pursued. In such cases, 
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the Equal Protection Clause requires only a rational means to serve a legitimate 

end. 

 

Id. at 441-42. Here, rational basis review examines whether the Policy is rationally related to the 

legitimate government interest of protecting female athletic opportunity. The applicable standard 

is discussed in full in Part B, below. 

2. Intermediate Scrutiny 

 Unlike rational basis review, when an individual demonstrates that they belong to at least 

a quasi-suspect class, heightened scrutiny is the applicable standard applied to that individual’s 

claim. Frontiero v. Richardson, 411 U.S. 677, 686 (1973). Individuals belonging to such a suspect 

class, triggering heightened scrutiny, are those who are a “discrete and insular minority,” which 

consists of individuals who have been historically discriminated against, lack political power, and 

have immutable characteristics, “determined solely by the accident of birth.” Id. When state 

legislation involves members of at least a quasi-suspect class, the legislation that is at issue must 

serve important governmental objectives and must be substantially related to achieving those 

objectives.” Craig v. Boren, 429 U.S. 190, 197 (1976). This Court applies equal protection’s 

intermediate scrutiny to classifications based on sex and illegitimacy of birth. Frontiero, 411 U.S. 

at 686; Weber v. Aetna Casualty & Surety Co., 406 U.S. 164, 175 (1972). Intermediate scrutiny 

here, examines whether the Policy is substantially related to an important government interest. 

This standard is discussed in full in Part C, below. 

B. The applicable standard is rational basis because Petitioner fails to 

demonstrate membership to a suspect class.  

 

 As discussed above, state legislation does not implicate the Equal Protection Clause if it 

does not differentiate among individuals. Palmer v. Thompson, 403 U.S. 217, 225 (1971). Stated 

differently, a policy complies with the Equal Protection Clause when it applies to everyone evenly. 
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N.Y.C. Transit Auth. v. Beazer, 440 U.S. 568, 570-71 (1979). When a policy does differentiate 

among individuals who are not members of a suspect class, the claimant has the burden to show 

that the classification is not rationally related to a legitimate government purpose. City of Cleburn, 

473 U.S. at 441-42.  

 Here, the Policy does not violate the Equal Protection Clause because it treats all students 

the same. However, should this Court find differential treatment exists, the Policy does not 

implicate either of the suspect classes afforded intermediate scrutiny, and the proper test for this 

Court to apply is rational basis. Within the rational basis analysis, the Policy survives both 

deferential and demanding rational basis review and is rationally related to the legitimate 

government interest of protecting female athletic opportunity. 

  1. The Policy is presumptively constitutional.  

 The Policy is presumptively constitutional because it treats all students the same – it does 

not discriminate. Conversely, NGHSAA enacted the Policy to afford all student athletes equal 

opportunity. (R. at 5.) Here, the Policy affords all students the opportunity to try out for a high 

school swim team. (R. at 5.) Furthermore, all students are equally afforded the opportunity to try 

out for the swim team that is associated with their biological gender. (R. at 5.) Under the Policy, 

Petitioner, a biological male, may try out for the male swim team. (R. at 5.) Therefore, as Petitioner 

was afforded the same opportunity as all other students at North Greene high school to try out for 

and participate on the swim team, Petitioner has not demonstrated the Policy treated him 

differently than any other high school student at North Greene high school or that the Policy 

intentionally discriminated against him. (R. at 5.) Therefore, as the Policy treats all students at 

North Greene high school the same, Petitioner’s argument that the Policy violates the Equal 

Protection Clause fails, and the Policy is presumptively constitutional. 
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2. The Policy’s inclusion of gender-specific teams is rationally related to the 

NGHAA’s legitimate interest in protecting female athletic opportunity.  

 

 In analyzing a policy’s rational basis, this Court applies either deferential rational basis 

review or demanding rational basis review. U.S. R.R. Ret. Bd. V. Fritz, 449 U.S. 166, 179 (1980); 

City of Cleburne, 473 U.S. at 458. Under deferential review, this Court does not ascertain the actual 

purpose of the policy or require a correlation between the classification and the policy’s purpose; 

rather, it evaluates whether it is plausible the policy maker reasonably believed the classification 

would serve any purpose. See, e.g., U.S. R.R. Ret. Bd., 449 U.S. at 179 (the rational basis inquiry 

only requires “plausible reasons for Congress’ action”).  

 Under demanding review, this Court requires a concrete purpose and a correlation between 

the classification and the purpose. Minnesota v. Clover Leaf Creamery Co., 449 U.S. 456 (1981). 

This Court applies this standard when a policy appears to purposely discriminate. See Pers. Adm’r 

of Mass. v. Feeney, 442 U.S. 256, 279 (1979) (A policy that purposely discriminates “implies that 

the decisionmaker . . . selected . . . a particular course of action at least in part ‘because of,’ not 

merely ‘in spite of,’ its adverse effects upon an identifiable group.”). Intentional discrimination 

must be proven through evidence of animus. See United States Dept’t of Agric. v. Moreno, 413 

U.S. 528, 534 (1973) (legislative history indicated the actual purpose of the law was to prevent 

“hippies” from receiving food stamps).  

 Here, the Policy easily survives both deferential rational basis review and demanding 

rational basis review. First, examining the Policy under a deferential review standard, the facts 

demonstrate NGHSAA reasonably believed classifying high school athletic teams based on 

biological gender protects athletic opportunity for women. The nation’s fastest high school male 

swim time in the 200-yard individual medley was 3.39 seconds faster than the fastest high school 

female swim time. (R. at 20.) Therefore, examining the current claim under deferential review, it 
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is more than plausible that the Policy’s inclusion of gender-specific teams affords women equal 

athletic opportunity. Otherwise, high school boys would dominate high school girls’ teams. This 

is clearly demonstrated by the vastly differing abilities between the sexes, as identified in the 

Appendix to the record. (R. at 20.)  

 Second, the Policy does not appear to purposely discriminate. However, even under a 

demanding review analysis, NGHSAA enacted the Policy with the concrete purpose to prevent 

unfair competitive advantage. (R. at 5.) Further, there is a direct correlation between classifying 

athletic teams by biological gender and protecting athletic opportunity for women. Petitioner’s 

complete lack of evidence proving any animus on behalf of NGHSAA indicates NGHSAA did not 

enact the Policy with the intention to discriminate against Petitioner. Not only does Petitioner fail 

to prove the Policy treats them differently than other similarly situated high school student, but 

Petitioner fails to prove the Policy is not rationally related to the legitimate government interest of 

protecting equal athletic opportunity for women. Therefore, the Policy does not violate the Equal 

Protection Clause. However, should this Court apply heightened scrutiny instead of rational basis 

review, the Policy is still constitutional. 

C. Alternatively, the Policy remains constitutional under an intermediate 

scrutiny analysis because gender-specific teams are substantially related to the 

NGHAA’s important interest in protecting equal opportunities for women.   

 

 Transgender individuals are not members of a suspect class under an equal protection 

analysis.  Johnson v. Univ. of Pittsburgh of the Commonwealth Syst. of Higher Educ. 97 F. Supp. 

3d 657, 657 (W.D. Pa. 2015); Lopez v. City of New York, 2009 U.S. Dist. LEXIS 7645, *3 

(S.D.N.Y. Jan. 29, 2009); Brown v. Zavaras, 63 F.3d 967, 971 (10th Cir. 1995). Therefore, 

heightened scrutiny does not apply to Petitioner’s claim of an alleged violation of equal protection. 

However, should the Court apply an intermediate scrutiny analysis, the Policy withstands such an 
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analysis because it is substantially related to the important governmental interest of protecting 

equal opportunity for women. 

 Historically, women faced unequal economic opportunity that still persists today. In 

Frontiero, this Court acknowledged that, throughout most of the 19th century, “women could [not] 

hold office, serve on juries, or bring suit in their own names, and married women were traditionally 

denied the legal capacity to hold or convey property or to serve as legal guardians of their own 

children.” 411 U.S. at 885. Further, “women still face pervasive, although at times more subtle 

discrimination in our educational institutions, in the job market, and perhaps most conspicuously, 

in the political arena.” Id.  

 As a result, courts have recognized the existence of undeniable physiological differences 

between the sexes and uphold those policies it deems substantially related to protecting equal 

opportunity for women. Here, the Policy’s inclusion of gender-specific teams mirrors such 

policies. This Court should protect equal opportunities for women and uphold the Policy, rather 

than applying inapplicable and unrelated legislation as suggested by the Petitioner.  

 In response to Petitioner’s claim that the Policy triggers heightened scrutiny, Petitioner’s 

transgender status does not afford such scrutiny.  

1. Transgender individuals are not members of a suspect class under an equal 

protection analysis.  

 

 A suspect class, for the purpose of a heightened scrutiny analysis within the Equal 

Protection Clause, involves individuals with immutable characteristics “determined solely by the 

accident of birth.” Id. at 677. When determining whether a government action violates equal 

protection, courts do not recognize transgender individuals as a suspect class. Johnson, 97 F. Supp. 

3d at 657; Lopez, 2009 U.S. Dist. LEXIS at 7645; Brown, 63 F.3d at 971.  
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 Similar to Petitioner’s claim that they belong to a suspect class because of their 

transgendered status, in Johnston, a transgender plaintiff alleged the defendant university violated 

the equal protection clause by discriminating against him on the basis of sex when the university 

prohibited him from using a men’s locker room. 97 F. Supp. 3d at 661. The court in that case 

rightly pointed out that “neither the United States Supreme Court nor the Third Circuit Court of 

Appeals has recognized transgender as a suspect classification under the Equal Protection Clause.” 

Id. Therefore, in holding transgendered status does not equate to membership in a suspect class, 

that court examined the discrimination claim under rational basis review. Id. at 667.  

 Similarly, in Braninburg v. Coalinga State Hospital, No. 1:98-cv-01457-MHM, 2012 U.S. 

Dist. LEXIS 1227769 (E.D. Sept. 6, 2012), a biologically male plaintiff, identifying as a female, 

alleged that defendant employees of a psychiatric facility failed to stop sexual harassment aimed 

at her and discriminatorily assigned her housing in violation of the Equal Protection Clause. Id. at 

*6. Like the court in Johnston, the court in Braninburg found no indication transgender individuals 

belong to a suspect class. Id. at *22-23.  

 Similarly, in Lopez v. City of New York, the plaintiff inmate, a biological male but pre-

operative transgender female receiving hormones, alleged they were not allowed to wear female 

clothing in violation of the Equal Protection Clause. 2009 U.S. Dist. LEXIS at *3. That court found 

transgendered individuals do not belong to a suspect class and a clothing policy in a prison serves 

a rational purpose. Id; see also, Jamison v. Davue, No. CIVS-11-2056 WBS DAD., 2012 U.S. 

Dist. LEXIS 40266, *10 (E.D. Cal. Mar. 21, 2012) (“transgender individuals do not constitute a 

“suspect” class, so allegations that defendants discriminated against him based on transgender 

status are subject to a mere rational basis review.”); Brown, 63 F.3d at 971 (holding that the 
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transexual plaintiff was not a member of a protected class, did not assert a fundamental right, and 

the court only had to determine whether the government classifications had a rational basis). 

 Like the plaintiffs in Johnston, Braininburg, and Lopez, Petitioner’s self-identification as 

a transgendered person does not equate to membership of a protected class. Petitioner does not 

belong to a suspect class because Petitioner’s gender identity is not immutable. Petitioner was born 

a male, as indicated on the birth certificate. (R. at 4.) Petitioner did not begin to announce self-

identification as transgender until puberty. (R. at 4.) Petitioner’s transgender status was not 

“determined solely by the accident of birth” because Petitioner did not become characteristically 

“transgender” until adolescence. (R. at 4.) Therefore, Petitioner is not a member of a suspect class 

for the purpose of an equal protection analysis. Although Petitioner’s self-identification as 

transgender does not afford them membership to a suspect class, should the Court apply an 

intermediate scrutiny analysis, the Policy is substantially related to the important government 

interest of protecting female athletic opportunity, as fully explained below.   

2. The immense and consequential physiological differences between the 

sexes are widely reflected across American jurisprudence.  

 

 As a result of the immense and consequential physiological differences between the sexes, 

the Policy serves the important government interest of protecting equal athletic opportunity for 

women. Indisputable physiological differences exist between men and women; this Court has 

repeatedly recognized said differences. For example, in United States v. Virginia, 518 U.S. 515 

(1996), this Court acknowledged there are physical differences between men and women, and 

those differences are enduring. “The two sexes are not fungible; a community made up exclusively 

of one [sex] is different from a community composed of both.” Id. at 533, (quoting Ballard v. 

United States, 329 U.S. 187, 193 (1946)). Importantly, the Court explained “[s]ex classifications 

may be used to compensate women for particular economic disabilities [they have] suffered, to 
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promote equal employment opportunity, to advance full development of the talent and capacities 

of our Nation’s people.” Virginia, U.S. 515, at 533-34 (internal quotations and citations omitted). 

 This jurisprudence is similarly evidenced in Michael M. v. Superior Court, 450 U.S. 464 

(1981) (plurality opinion). There, this Court held a state statute holding men and not women 

criminally liable for statutory rape did not violate the Equal Protection Clause because the state 

has a strong interest in preventing teen pregnancy and the statute was sufficiently related to that 

purpose. Id. at 469. This Court explained it “has consistently upheld statutes where the gender 

classification is not invidious, but rather realistically reflects the fact that the sexes are not similarly 

situated in certain circumstances.” Id. This holding was rooted in such differences. Specifically, 

“[b]ecause virtually all of the significant harmful and inescapably identifiable consequences of 

teenage pregnancy fall on the young female, a legislature acts well within its authority when it 

elects to punish only [men].” Id. at 473. This Court emphasized “a legislature may ‘provide for the 

special problems of women.’” Id. at 469, (quoting Weinberger v. Wiesenfeld, 420 U.S. 636, 653 

(1975)).  

 The recognition of physiological distinctions between males and females is particularly 

necessary in the context of athletic competition. This importance is evidenced in Petrie v. Illinois 

High School Athletic Association, 75 Ill. App. 3d 980 (1979), where the court upheld a policy 

prohibiting boys from competing on girl volleyball teams. Id. at 988. There, the court noted “there 

is a long-standing . . . international and national tradition of having separate teams for males and 

females.” Id. at 987. This is due to the physiological fact that, as the court pointed out, “high school 

boys are substantially taller, heavier and stronger than their girl counterparts and have longer 

extremities . . . [and] we agree that [girls] . . . are generally at a substantial physical disadvantage 

in playing volleyball.” Id. Therefore, the classification of girl and boy volleyball teams is common 
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sense. The court equated such classification to weight classes in wrestling and boxing or 

“classifications whereby persons having objectively measured characteristics likely to make them 

more proficient are eliminated from certain classes of competitions.” Id. at 988; see also, Bauer v. 

Lynch, 812 F.3d 340, 450 (4th Cir. 2016) (“Men and women simply are not physiologically the 

same for the purposes of physical fitness programs.”). This line of cases evidences this Court’s 

recognition of the consequential physiological differences between men and women. Here, like in 

Petrie, the Policy’s separation of male and female swim teams is, plainly, just common sense. This 

is especially evidenced in both the vast physiological differences between girls and boys and the 

immense importance of those extreme differences as highlighted within the Policy’s protections. 

3. Policies redressing longstanding inequities suffered by women are 

recognized in American jurisprudence as being substantially related to the 

important government interest in providing equal opportunity for women.  

 

 Not only does American jurisprudence recognize the physiological differences between 

men and women, but courts routinely uphold policies substantially related to the important 

government interest of redressing the inequity experienced by women as a result of those 

differences. In Califano v. Webster, 430 U.S. 313 (1977), this Court held a social security formula 

favoring females’ computation of old-age benefits did not violate the Equal Protection Clause 

because it was enacted to “[redress] our society’s long-standing disparate treatment of women.” 

Id. at 320, (quoting Califano v. Goldfarb, 430 U.S. 199 (1977) (Stevens, J., concurring)); see also, 

Schlesinger v. Ballard, 419 U.S. 498, 509 (1975) (“In enacting and retaining § 6401, Congress 

may . . . quite rationally have believed that women line officers had less opportunity for promotion 

than did their male counterparts.”). 

 The burden of redressing society’s historical disparate treatment of women is not left solely 

to politicians. School boards and athletic associations are faced with the unique task of rectifying 
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women’s long-standing inequity by providing and protecting an equal opportunity for women and 

girls to participate in athletic programs. This is evidenced in courts across the country, which 

continually uphold policies designed to protect athletic opportunities for women and girls. See 

Kleczek ex rel Kleczek v. R.I. Interscholastic League, Inc., 768 F. Supp. 951, 956 (D.R.I 1991) (“It 

is beyond question that redressing the disparate athletic opportunities available to males and 

females is an important governmental interest. Excluding males from female teams is substantially 

related to achieving that objective.”). 

 In O’Connor v. Board of Education, 449 U.S. 1301 (1980), this Court denied the plaintiff’s 

application to vacate a stay enforcing conference rules that require separate teams for boys and 

girls in contact sports pending appeal because if sex based “classification is reasonable in 

substantially all of its applications . . .  the general rule . . .  [is not] unconstitutional simply because 

it appears arbitrary in an individual case.” Id. at 1306. Further, “without a gender-based 

classification in competitive contact sports, there would be a substantial risk that boys would 

dominate the girls’ programs and deny them an equal opportunity to compete in interscholastic 

events.” Id. at 1307; see also B.C. ex rel. C.C. v. Bd. of Educ., 220 N.J. Super. 214, 228 (Super. 

Ct. App. Div. 1987) (“We conclude that the . . . regulation excluding males from female teams is 

constitutionally permissible under both the state and Federal Constitution and is not violative of 

the New Jersey Law Against Discrimination or the statute prohibiting gender discrimination in 

education.”). 

 Similarly, in Clark, by and through Clark v. Arizona Interscholastic Association, 695 F.2d 

1126, (9th Cir. 1982), high school boys that sought to play on the girls’ volleyball team claimed 

that the Arizona Interscholastic Association’s (AIA) policy, which precluded boys from playing 

on girls’ athletic teams but permitted girls to play on boys’ teams, violated the Equal Protection 
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Clause. Id. at 1127. The policy prohibited boys from playing on girls’ teams, even in non-contact 

sports, because boys have had historic opportunity to participate in sports, and their participation 

on girls’ teams would displace girls and further limit female opportunity. Id. At trial, the parties 

stipulated “high school males are taller, [and they] can jump higher and are stronger than high 

school females” enabling them to dominate females in the volleyball skills of hitting and blocking. 

Id.  The issue before the court was whether the policy “failed substantially to further an important 

governmental objective.” Id. at 1129. The court stated “the governmental interest claimed is 

redressing past discrimination against women in athletics and promoting equality of athletic 

opportunity between the sexes. There is no question that this a legitimate and important 

governmental interest.” Id. at 1131.  

 The court found “the record makes clear that due to average physiological differences, 

males would displace females to a substantial extent if they were allowed to compete for positions 

on the volleyball team.” Id. Therefore, allowing boys to compete on a girls’ athletic team would 

diminish athletic opportunity for girls. Id. Further, the court explained that there does not have to 

be an absolute necessity for the exclusion of boys, only a substantial relationship between the 

exclusion and the goal of the policy. Id.  

 In its majority opinion, the court in Clark held the AIA policy did not violate the Equal 

Protection Clause. Id. at 1132. “While equality in specific sports is a worthwhile ideal, it should 

not be purchased at the expense of ultimate equality of opportunity to participate in sports. As 

common sense would advise against this, neither does the Constitution demand it.” Id. 

 Likewise, in Mularadelis v. Haldane Central School Board, 74 A.D.2d 248 (App. Div. 2nd 

Dept. 1980), the petitioner challenged the school board’s policy stating that “[s]ince the 

opportunities for girls to participate are more limited than for boys, the school district shall prohibit 
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the participation of boys on teams and in leagues organized to provide competition among girls.” 

Id. at 251. Prior to the implementation of the policy, the male petitioner was ranked number two 

on the girls’ tennis team, “effectively den[ying] another female student an opportunity to become 

a member of the girls’ tennis team.” Id. Further, the school district sponsored 11 boys’ tennis 

teams. Id. The court found the school board’s policy did not violate the Equal Protection Clause 

because “male students under the regulations have an equal opportunity to participate in athletics 

in general.” Id. at 256.  

 These holdings are rooted in reason and equality. See, e.g., Ritacco v. Norwin Sch. Dist., 

361 F. Supp. 930, 932 (W.D. Pa. 1973) (“[S]ound reason dictates that ‘separate but equal’ in the 

realm of sports competition, unlike that of racial discrimination, is justifiable and should be 

allowed to stand where there is a rational basis for the rule.”); Forte v. Bd. Of Educ., 105 Misc. 2d 

36, 40 (N.Y. Sup. Ct 1980) (“By preventing male participation in girls’ interscholastic teams, the 

respondents have protected the girls’ sports teams and given them an opportunity to develop a 

program equal to that of the boys.”). Each of these cases illustrate how American jurisprudence 

actively upholds policies that aim to redress the inequity suffered by women. Likewise, the Policy 

redresses the disparate athletic opportunities available to males and females. 

4. The Policy, by recognizing the significant physiological differences 

between female and male swimmers, is substantially related to protecting 

equal athletic opportunity for high school girls.  

 

 Although Petitioner is not a member of a suspect class, if this Court applies heightened 

scrutiny, as those policies detailed above, the Policy is substantially related to the important 

government interest in protecting athletic opportunity for high school girls. Therefore, the Policy 

survives intermediate scrutiny and is entirely constitutional.  
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 In Virginia, this Court recognized men and women are not similar, and a community made 

up of men is not the same as a community made up of women. 518 U.S. at 515. In fact, the Court 

made clear that sex classifications are appropriate to redress economic disparity suffered by 

women. Id. at 533-34. Further, statutes reflecting the differences between men and women are 

routinely upheld. Michael M., 450 U.S. at 469. The court in Petrie upheld a policy prohibiting 

boys from competing on a girls volleyball team because “high school boys are substantially taller, 

heavier and stronger than their girl counterparts and have longer extremities . . .  [and] we agree 

that [girls] . . . are generally at a substantial physical disadvantage in playing volleyball.” 75 Ill. 

App. 3d at 987. Similarly, the Policy recognizes “inherent, physiological differences between 

males and females result in different athletic capabilities” and “allow[ing] biological males to 

compete against women would put women at an unfair competitive disadvantage.” (R. at 5.)  

 Like the policy in Califano, NGHSAA enacted the Policy to maintain the decades of 

progress toward providing equal opportunity for female athletes. Id. Similar to the policy in 

O’Conner, the Policy’s application of gender-based sports teams is substantially related to 

preventing boys from dominating the girls’ programs and denying girls an equal opportunity to 

compete in interscholastic events. Further, like the policy in Clark, the Policy here provides 

Petitioner ample opportunity to participate in interscholastic sports by swimming on the male swim 

team. (R. at 5.) Like the court in Clark, this Court should hold NGHSAA’s interest in redressing 

past discrimination experienced by women in athletics and promoting equal athletic opportunity 

between men and women is an important government purpose. As such, this Court should hold 

excluding boys from girl teams is substantially related to that purpose.  

 Mularadelis illustrates the substantial relationship between a policy promoting gender- 

based athletic teams and the purpose of protecting equal athletic opportunity for women. There, 
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the male petitioner was ranked number two on the girls’ tennis team, denying girls the opportunity 

to succeed on a female sports team, despite the ample number of male sports teams available to 

the petitioner. 74 A.D.2d at 251. Therefore, that court upheld a policy prohibiting boys from 

competing on girls’ athletic teams because male students still had an equal opportunity to 

participate in athletics in general. Id. at 256. Mularadelis is strikingly similar to the case here. Like 

the petitioner in Mularadelis, here, Petitioner denied girls the opportunity to succeed on the female 

swim team. Petitioner finished first at the season-ending conference meet, robbing Brittany and all 

of her female teammates of the opportunity to qualify for state championships, even though 

Petitioner had the opportunity to swim on the male team instead. (R. at 5.)  

For these reasons, this Court should uphold the Policy’s gender-based teams because such 

classification is substantially related to NGHSAA’s important interest in promoting equal athletic 

opportunity between boys and girls. 

D. This Court should reject Petitioner’s attempt to equate the Equal Protection 

Clause with Title VII.  

 

 Here, Petitioner inappropriately asks this Court to apply Title VII legislation logic to this 

Equal Protection Clause analysis; however, Title VII is not akin to the Equal Protection Clause, 

and this Court should reject Petitioner’s thinly veiled attempt at distorting constitutional 

provisions. NGHSAA anticipates Petitioner will rely on Bostock v. Clayton County, 140 S. Ct. 

1731 (2020) to argue that Petitioner is a member of a suspect class. However, the plaintiffs in 

Bostock—a child welfare advocate, a skydiving instructor, and a funeral home employee—claimed 

they were each fired for being homosexual or transgender. Id. at 1737. This Court held an employer 

who fires someone for being homosexual or transgender violates Title VII of the Civil Rights Act 

of 1964, which prohibits employment discrimination on the basis of race, color, religion, sex, and 

national origin. Id.; see 42 U.S.C. § 20000e-2(a)(1).  
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 The Court’s reasoning in Bostock does not apply to this case. Title VII of the Civil Rights 

Act of 1964 is legislation that specifically guides employment decisions. The Equal Protection 

Clause affords constitutional protections to the states through the Fourteenth Amendment. While 

employment law is rooted in constitutional law, constitutional law cannot be extrapolated from 

employment law. This Court should avoid applying employment law to this constitutional claim. 

Equal Protection Summary 

 In summary, the Policy’s inclusion of gender specific teams does not violate the Fourteenth 

Amendment’s Equal Protection Clause. In fact, the Policy is constitutional under an equal 

protection analysis, as discussed above. First, the Policy is presumptively constitutional because it 

treats all students the same. Second, Petitioner fails to show the Policy’s inclusion of gender-

specific teams is not relationally related to NGHSAA’s legitimate interest in protecting female 

athletic opportunity. Third, Petitioner is not a member of a suspect class; however, should this 

Court analyze the Policy under a heightened scrutiny analysis, American jurisprudence recognizes 

the physiological differences between the sexes and upholds policies related to redressing historic 

inequities suffered by women. Therefore, the Policy’s inclusion of gender specific teams is 

substantially related to NGHSAA’s legitimate interest in protecting female athletic opportunity. 

Finally, this Court should reject Petitioner’s attempt to apply employment legislation to 

Petitioner’s constitutional claim.  

 In addition to the Equal Protection Clause, the Fourteenth Amendment also contains the 

Due Process Clause, addressed below. 

II. The Policy’s inclusion of gender-specific teams does not violate the Due Process 

Clause of the Fourteenth Amendment.  

 

  The Constitution’s Fourteenth Amendment extends the Fifth Amendment’s Due Process 

protections to the states. This Court interprets these amendments to protect both substantive and 
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procedural due process. While substantive due process examines whether the government has 

adequate reason to deprive an individual of life, liberty, or property, procedural due process 

examines whether the government afforded the movant the specific process due. Mathews v. 

Eldridge, 424 U.S. 319 (1976). Within such an analysis, the movant has the burden to show there 

is a fundamental right at issue. Washington v. Glucksberg, 521 U.S. 702, 720 (1997). Here, 

Petitioner fails to meet their burden. Therefore, we revise the rational basis review for this portion 

of the Fourteenth Amendment analysis because, like in an equal protection analysis wherein a 

claimant fails to demonstrate they belong to a suspect class, rational basis is applied to a due 

process analysis wherein a claimant fails to demonstrate a fundamental right at issue.  

 Against this background, Petitioner’s argument that the Policy violates the Due Process 

Clause fails for multiple reasons, each of which illustrates the Policy is legally defensible because 

it does not deprive Petitioner of life, liberty, or property. First, the Policy survives a substantive 

due process analysis because it does not intrude upon an implicit right of privacy derived from 

liberty and is rationally related to the legitimate interest of protecting women. Second, the Policy 

withstands a procedural due process analysis because its inclusion of gender specific teams does 

not implicate a property interest and, even if this Courts finds such an interest to exist, Petitioner 

was afforded the process due. Finally, the exorbitant costs that would be thrust upon an already 

financially burdened school district such as NGHSAA’s to afford Petitioner any additional 

procedures far outweigh Petitioner’s interest in swimming on an opposite sex team. 

A. The Policy does not deprive Petitioner of life, liberty, or property. 

 

 Simply put, the Due Process Clause prohibits the government from depriving individuals 

of “life, liberty, or property without due process of law.” U.S. Const. amend. XIV, § 1. These 

protections encompass both substantive and procedural due process.  
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 The Due Process Clause protects fundamental liberties, most of which are included in the 

Bill of Rights. Obergefell, 576 U.S. at 633. This Court stated “[t]he identification and protection 

of fundamental rights is an enduring part of the judicial duty to interpret the Constitution.” 

Obergefell v. Hodges, 576 U.S. 644, 633 (2015). In addition to the freedoms enumerated in the 

Bill of Rights, the Due Process Clause protects certain liberties. This Court interprets said liberties 

to include the right to have children, Skinner v. Oklahoma ex rel. Williamson, 316 U.S. 535 (1942) 

(holding that sterilization for the crime of larceny and embezzlement violated the Fourteenth 

Amendment); the right to use contraception, Griswold v. Connecticut, 381 U.S. 479 (1965) 

(holding that a law criminalizing the use of birth control was unconstitutional); the right to marry, 

Loving v. Virginia, 388 U.S. 1, 12 (1967) (holding that anti-miscegenation laws were 

unconstitutional) and Obergefell, 567 U.S. at 609 (holding that same-sex couples had a 

fundamental right to marry); the right to abortion, Planned Parenthood v. Casey, 5050 U.S. 833, 

112 (1992) (holding that certain restrictions on abortion were unconstitutional); and the right to 

control the upbringing of one’s child, Troxel v. Granville, 530 U.S. 57, 66 (2000) (holding that “a 

parent’s right to direct the education of his or her children . . . is fundamental”) (citing Meyer v. 

Nebraska, 262 U.S. 390 (1923) and Peirce v. Society of Sisters, 268 U.S. 510, 534-35 (1925)).  

 Importantly, (“[T]he Due Process Clause affords only those protections ‘so rooted in the 

traditions and conscience of our people as to be ranked as fundamental.’” Michael H. v. Gerald 

D., 491 U.S. 110, 122 (1989) (quoting Snyder v. Massachusetts, 291 U.S. 97, 105 (1934)). In this 

case, the Policy does not intrude on a right “so rooted in the traditions and conscience of our people 

as to be ranked as fundamental.” Id. Specifically, at issue here, Petitioner alleges a deprivation of 

a liberty and property interest. These allegations fail because Petitioner does not meet their burden 

of demonstrating the Policy implicates a liberty or property interest.  
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1. The Policy does not implicate a fundamental right under a substantive due 

process analysis because Petitioner does not have a privacy interest in 

swimming on an opposite sex team. 

 

 Here, Petitioner does not have a privacy right—derived from the Due Process Clause 

liberty component—to compete on an opposite sex high school athletic team. As petitioner has 

failed to demonstrate the implication of a privacy interest, rational basis review applies. See Romer 

v. Evans, 517 U.S. 620, 631 (1996) (“[I]f a law neither burdens a fundamental right nor targets a 

suspect class, we will uphold the legislative classification so long as it bears a rational relation to 

some legitimate end.”); Heller v. Doe, 509 U.S. 312, 319-20 (1993). Here, the Policy easily 

survives said rational basis review because it is reasonably related to the legitimate interest of 

protecting athletic opportunity for women. 

 In Washington, this Court explained the two features to a substantive due process analysis, 

“[f]irst [the court] ha[s] regularly observed that the Due Process Clause specifically protects those 

fundamental rights and liberties which are objectively, deeply rooted in this Nation’s history and 

tradition.” 521 U.S. at 720 (internal citations and quotations omitted). Next, the Court requires “a 

careful description of the asserted fundamental liberty interest.” Id. (internal citations and 

quotations omitted). These two requirements serve as “guideposts for responsible decision 

making.” Id. at 721; see, e.g., Collins v. Harker Heights, 503 U.S. 115, 125 (1992). A careful 

description of the asserted fundamental liberty interest “must be one that is specific and concrete, 

one that avoids sweeping abstractions and generalities” to avoid the subjective elements of judicial 

review. City of Lafayette, 377 F.3d at 769 (internal quotations and citations omitted). 

 Where there is no intrusion on a fundamental right, rational basis review applies. For 

example, in Immediato, the court applied rational basis review to a plaintiff’s claim that his school 

district violated his substantive due process rights because “[a]lthough substantive due process 
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rights are guaranteed to an individual, in part, through the liberty component of the Due Process 

Clause . . . this does not mean a fundamental right is implicated every time a governmental 

regulation intrudes on an individual’s ‘liberty.’” 73 F.3d at 463; see also Leebaert v. Harrington, 

332 F.3d 134, 140 (2d Cir. 2003) (where a right is not fundamental, “the governmental regulation 

need only be reasonably related to a legitimate state objective to survive constitutional review”). 

In this case, the applicable standard is rational basis review because the Policy does not implicate 

a privacy right, derived from liberty. 

a. The Policy does not implicate a privacy right, derived from liberty. 

 Here, nothing in the Policy implicates a privacy right that has its basis in the right to liberty. 

In C.N. v. Ridgewood Board of Education, 430 F.3d 159 (3d Cir. 2005), the court explained “[t]he 

United States Constitution does not mention an explicit right to privacy and the United Sates 

Supreme Court has never proclaimed that such a generalized right exists.” Id. at 178. This Court 

has recognized zones of privacy which include personal information and personal decisions. Id. 

The kinds of information that courts have considered to be private include pregnancy status, 

Gruenke v. Seip, 225 F.3d 290 (3d Cir. 2000), and HIV-positive status, Doe v. Delie, 257 F3d 309 

(3d Cir. 2001). Ridgewood, 430 F.3d at 179. However, even a privacy interest in these kinds of 

personal information is not absolute. Id. The third circuit explained that “in order to decide whether 

an intrusion into an individual’s privacy is justified, we must engage in the delicate task of 

weighing competing interests.” Id. (internal citations and quotations omitted). See, e.g., Whalen v. 

Roe, 429 U.S. 558, 578 (1977) (holding that a law establishing a database of names and addresses 

of recipients of black-market prescriptions did not pose an unconstitutional invasion of privacy). 

 In Parents for Privacy v. Barr, 949 F.3d 1210 (9th Cir. 2020), the plaintiffs challenged a 

school’s policy under, among other things, their claim of a Fourteenth Amendment right to privacy. 
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Id. at 1221. While this Court has recognized certain areas of privacy, which includes the right to 

disclose or not disclose sensitive information, Carey v. Population Servs. Int’l, 431 U.S. 678, 684 

(1977), and the right to make certain decisions for oneself, Fields v. Palmdale Sch. Dist., 427 F.3d 

1197, 1207 (9th Cir. 2005), the plaintiff in Barr claimed that the Fourteenth Amendment also 

protects bodily privacy, including the right of one’s unclothed body to be free from exposure to 

those of the opposite sex. Barr, 949 F.3d at 1221. The court concluded the right to bodily privacy, 

in the circumstances alleged by the plaintiffs, is not protected by the Due Process Clause because 

the Fourteenth Amendment is not as broad as the plaintiffs’ attempt for it to seem. Id. at 1225; see 

also Belcher v. Norton, 497 F.3d 742, 753 (7th Cir. 2007) (“[The] Supreme Court of the United 

States has made clear . . . that the scope of substantive due process is very limited.”).  

 Here, Petitioner does not have a privacy right, derived from the liberty component of the 

Due Process Clause, to swim on an opposite sex team. NGHSAA anticipates Petitioner may assert 

a hypothetical privacy right to be free from disclosing Petitioner’s gender identity or a hypothetical 

privacy right to be free from sharing a locker room with the male swim team. Each of these 

assertions fail as a matter of law. 

 First, Petitioner’s due process claim fails because Petitioner does not have a generalized 

privacy right in identifying as a female. This Court does not recognize a generalized privacy right. 

Ridgewood, 430 F.3d at 178. Even if Petitioner argues that the Policy requires the disclosure of 

one’s gender, such a disclosure is not protected by Due Process. This Court does not extend Due 

Process protections to every instance of disclosure. Whalen, 429 U.S. at 578. Further, the Policy 

does not implicate a zone of privacy. Swimming on a team that aligns with one’s biological gender 

does not require the disclosure of information that courts deem to be private such as pregnancy 

status or HIV-status. Gruenke, 225 F.3d 290; Doe, 257 F3d 309. In fact, Petitioner’s transgender 
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status was not elicited by the school at all. Petitioner willingly disclosed this information. (R. at 

4.) 

 Second, in Barr, the ninth circuit found the Due Process Clause does not warrant a bodily 

privacy right of one’s unclothed body to be free from the opposite sex. Barr, 949 F.3d at 1225. 

Therefore, any assertion by Petitioner claiming a privacy right to be free from using a male locker 

room fails as a matter of law. As the court in Belcher expounded, the scope of substantive due 

process is very limited. 497 F.3d at 753. As such, this Court should be weary to extend a privacy 

right to this case because doing so would be an inappropriate application of the Petitioner’s 

constitutional rights. As there is no implication of a fundamental right, rational basis is the 

appropriate analysis when examining the Policy. 

b. The Policy’s inclusion of gender-specific teams is rationally related to the 

NGHAA’s legitimate interest in protecting athletic opportunity for women. 

 

 As stated above, the Policy does not implicate a privacy right, derived from liberty. 

Therefore, rational basis review applies. The Policy survives rational basis review because it is 

reasonably related to the legitimate governmental interest of protecting athletic opportunity for 

women. NGHSAA enacted the Policy with the concrete purpose to prevent unfair competitive 

advantage. (R. at 5.) As evidenced throughout this brief, there is a direct correlation between 

classifying athletic teams by biological gender and protecting athletic opportunity for women. 

However, should this Court find the existence of a fundamental right implicated by the Policy, an 

examination of procedural due process, as described below, illustrates NGHSAA provided 

Petitioner any process due. 

2. The Policy does not implicate a fundamental right because Petitioner does 

not have a property interest in swimming on an opposite sex team.  
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 At the outset, due process, as applied to this case, “subsists in confusion.”13 This is partly 

because of the procedural aspect to the analysis. Here, Petitioner claims a deprivation of a property 

interest in playing high school sports. While the question of whether the Policy implicates a 

property interest hinges, in part, on a substantive due process analysis, the deprivation of property, 

legally speaking, implicates procedural due process. When an individual is deprived of property, 

the Fifth Amendment, as applied to the states through the Fourteenth Amendment, requires that 

individual be afforded adequate procedure before the taking of a property interest. For these 

reasons, Petitioner’s hypothetical property interest and the procedure afforded by NGHSAA before 

implementing the Policy are discussed under a procedural framework, below. Against this 

background, Petitioner does not have a property interest in swimming on an opposite sex team 

because it is unreasonable for Petitioner to expect to do so. If this Court extends such a property 

interest to this case, NGHSAA afforded Petitioner the process due. Further, NGHSAA’s cost to 

provide Petitioner additional procedure outweighs Petitioner’s alleged interest in swimming on an 

opposite sex team. 

a. The Policy’s inclusion of gender-specific teams does not implicate a 

property interest because it is unreasonable to expect otherwise.  

 

 In Board of Regents of State Colleges et. al. v. Roth, 408 U.S. 564 (1972), this Court 

clarified that the question of whether an individual has a property interest is whether she has a 

reasonable expectation to continue receiving some benefit. Id. at 577. The Court stated “[i]t is a 

purpose of the ancient institution of property to protect those claims upon which people rely in 

their daily lives, reliance that must not be arbitrarily undermined.” Id.  

 
13 Richard H. Fallon, Jr., Some Confusions About Due Process, Judicial Review, and 

Constitutional Remedies, 93 Colum. L. Rev. 309, 309 (1993). 
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 Education, and more specifically, participation in interscholastic sports, are not items 

protected by the Constitution. In San Antonio Independent School District v. Rodriguez, 411 U.S. 

1 (1973), this Court made clear “[i]t is not the province of this Court to create substantive 

constitutional rights in the name of guaranteeing equal protection of the laws.” Id. at 33. 

Furthermore, this Court stated “[e]ducation, of course, is not among the rights afforded explicit 

protection under our Federal Constitution. Nor do we find any basis for saying it is implicitly so 

protected.” Id. at 35. 

 Here, Petitioner has no reasonable expectation to swim on an opposite sex team. It is well 

settled that students do not have a fundamental right derived from property to participate in 

interscholastic sports at all. See Albach v. Odle, 531 F.2d 983, 985 (10th Cir. 1976) (stating that 

there is not an established property interest in every component of the educational process.); 

Kulovitz v. Illinois High School Ass’n, 462 F.Supp. 875, 877 (N.D.Ill. 1978) (“[P]articipation in 

interscholastic athletics is not a constitutionally protected civil right.”); Ind. High Sch. Athletic 

Ass’n, Inc. v. Carlberg, 694 N.E.2d 222, 242 (Ind. 1997) (“We do not find that [participating in 

interscholastic sports] rises to the level of . . . fundamental rights and liberties.”); Seamons v. Snow, 

84 F.3d 1226, 1235 (10th Cir. 1996) (the plaintiff “has no constitutionally protected property 

interest in participating in the school’s athletic program”). When courts have recognized such 

interests, they are in very limited circumstances. See, e.g., Fla. High Sch. Activities Ass’n v. Bryant, 

313 So.2d 57, 57 (Fla. Dist. Ct. App. 1975). But see, Angstadt v. Midd-West Sch. Dist., 377 F.3d 

338, 344 (3d Cir. 2004) (stating that the plaintiff “has no property interest for which due process 

must be afforded.”); Walsh v. La. High Sch. Athletic Ass’n, 616 F.2d 152, 159 (5th Cir. 1980) (“A 

student’s interest in participating in a single year of interscholastic athletics amounts to a mere 

expectation rather than a constitutionally protected claim of entitlement.”).  
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 Additionally, interscholastic athletic associations do not violate the Due Process Clause 

when promulgating rules based on age. See, e.g. Tiffany v. Ariz. Interscholastic Ass’n, 151 Ariz. 

134, 135 (Ariz. Ct. App. 1986) (holding that refusal to grant a hardship waiver which would have 

allowed a nineteen-year-old plaintiff to compete in high school sports does not violate due 

process). Likewise, interscholastic athletic associations do not violate the Due Process Clause 

when promulgating rules that restrict students’ eligibility to participate in interscholastic athletics 

due to length of high school attendance. See, e.g., Mitchell v. Louisiana High School Athletic 

Association, 430 F2d 1155, 1158 (5th Cir. 1970) (“The privilege of participating in interscholastic 

athletics must be deemed to fall . . . outside of the protection of due process.”). 

 Following this line of cases, Petitioner does not have a reasonable expectation to swim on 

an opposite sex team. Swimming on a team opposite Petitioner’s gender does not equate to the 

receipt of welfare benefits or food stamps such that Petitioner’s claim rises to the level of reliance 

on such a benefit in Petitioner’s daily life. Board of Regents, 408 U.S. at 577. American 

jurisprudence does not extend due process protections to participation in interscholastic athletics. 

The courts in Kulovitz, Indiana High School Athletic Association, Inc., Seamons, Angstadt, and 

Walsh make clear that participation in interscholastic athletics does not amount to a protected 

property interest. Therefore, Petitioner does not have a property interest in swimming on a high 

school team. Furthermore, the courts in Tiffany and Mitchell make clear that the restriction of such 

participation does not violate due process. Unlike in Tiffany and Mitchell, the Policy here does not 

restrict Petitioner’s participation in high school athletics. Petitioner may still swim on the male or 

co-ed swim team. (R. at 5.)  

 For these reasons, Petitioner does not have a reasonable expectation to swim on a high 

school swim team whatsoever; therefore, Petitioner certainly does not have a reasonable 
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expectation to swim on an opposite sex team. However, even if this Court find such an interest to 

exist, NGHSAA afforded Petitioner the process due. 

b. Even if this Court finds that a property interest exists in this case, 

NGHSAA still afforded Petitioner the process due. 

 

 As stated above, the Policy’s inclusion of gender specific teams does not implicate a 

property interest because it would not be reasonable to expect otherwise. However, even if this 

Court finds that the Policy implicates a type of property interest, the Policy remains constitutional 

because NGHSAA afforded Petitioner the process due.  

 Generally speaking, the Due Process Clause requires an individual must be afforded notice 

and an opportunity to be heard before being deprived of life, liberty, or property. Zinermon v. 

Burch, 494 U.S. 113, 125-56 (1990); Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 542 

(1985). These procedures reduce the likelihood of erroneous deprivations. See, e.g., Daniels v. 

Williams, 474 U.S. 327, 331 (1986) (“By requiring the government to follow appropriate 

procedures when its agents decide to deprive any person of life, liberty, or property, the Due 

Process Clause promotes fairness in such decisions.”) (internal citations omitted).  

 Here, NGHSAA afforded all interested parties the opportunity to be heard prior to 

developing or enacting the Policy, including Petitioner. Petitioner appeared and spoke at the 

February 2020 NGHSAA meeting. (R. at 5.) The very presence of Petitioner at the February 2020 

meeting negates any argument that NGHSAA did not afford Petitioner notice or an opportunity to 

be heard. Additionally, at said meeting, NGHSAA reviewed evidence from interested and 

impacted parties on both sides, including evidence presented by the National Association for 

Transgender Athletes. (R. at 5.) Similarly, this review of evidence from all interested and impacted 

parties negates any suggestion that Petitioner was unfairly treated. After the initial meeting in 

February 2020, NGHSAA did not reach a decision until March 2020. (R. at 5.) NGHSAA spent 
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an entire month reviewing the issue, considering evidence, and affording all interested parties the 

opportunity to be heard. (R. at 5.) This month-long review negates any accusation that NGHSAA 

erroneously enacted the Policy.  

Therefore, the record itself clearly demonstrates that NGHSAA afforded Petitioner the 

process due by providing notice and an opportunity to be heard. 

c. NGHSAA’s cost to afford Petitioner additional procedure outweighs 

Petitioner’s interest in swimming on an opposite sex team. 

 

  In Mathews, this Court established a three-part test to determine procedures that are 

required when the government deprives an individual of life, liberty, or property. 424 U.S. at 319. 

First, the Court considers the importance of the interest to the individual. Id. Next, the Court 

examines whether additional procedures would have decreased the risk of an erroneous result. Id. 

Finally, the Court weighs the government’s interest in administrative efficiency. Id.    

 Here, NGHSAA is not restricting Petitioner’s interest in swimming on the high school 

team. First, Petitioner may still try out for the male swim team. (R. at 5.) Therefore, Petitioner’s 

interest in swimming on a high school team is fully protected under the Policy. Next, NGHSAA 

went to great lengths to follow fair procedures to develop the Policy. NGHSAA afforded all 

interested and impacted parties, including Petitioner, notice and an opportunity to be heard. (R. at 

5.) As stated above, NGHSAA reviewed evidence from all sides regarding the issue and 

deliberated for one month before enacting the Policy. (R. at 5.) No additional procedures would 

have decreased the risk of an erroneous result because NGHSAA implemented fair procedures 

prior to enacting the Policy.  

Finally, the exorbitant costs that would be thrust upon an already financially burdened 

school district such as NGHSAA’s to afford Petitioner any additional procedures far outweigh 

Petitioner’s interest in swimming on an opposite sex team. NGHSAA already devoted one month 
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of the board’s time, resources, and budget to the development of the Policy. Expending anymore 

time, resources, or money to revise or review the Policy would be nothing short of a total and 

complete disregard for judicial and governmental economy. Further, such an expenditure would 

take resources and time away from far more pressing issues facing NGHSAA’s school district, 

such as policies required to enhance student athlete safety and physical health in light of the Covid-

19 Pandemic. Instead of Petitioner’s attempt to preoccupy NGHSAA with unfounded accusations 

of denial of adequate procedure, “[t]he foremost concern for teams and leagues must be ensuring 

the health and safety of all participants when games return – including players, team staff, stadium 

personnel and eventually fans.”14 Most general liability insurance policies exclude claims related 

to infectious disease. Id. Therefore, NGHSAA must devote its resources to the prevention of 

player, staff, personnel, and fan contraction of Covid-19 in order to avoid potential lawsuits, rather 

than allocating already limited resources to afford Petitioner unnecessary and duplicative 

procedures. The record clearly indicates that NGHSAA followed the procedures required by this 

Court in Mathews.  

Due Process Summary  

 Petitioner’s claim that the Policy implicates either a liberty or a property interest fails. First, 

the Policy does not implicate a liberty interest because such a privacy interest does not exist in this 

case. As such, the Policy easily survives rational basis review because the inclusion of gender 

specific teams is reasonably related to NGHSAA’s legitimate interest in protecting female athletic 

opportunity. Second, Petitioner does not have a property interest in swimming on an opposite sex 

team because it is unreasonable for Petitioner to expect to do so. Even if this Court finds such a 

 
14 Christopher Conniff, “Reopening Sports Venues to Fans Poses Legal Hurdles, Law 360 Expert 

Analysis (2020). 
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property interest to exist in this case, NGHSAA afforded Petitioner the process due. Further, 

NGHSAA’s cost to provide Petitioner additional procedure outweighs Petitioner’s alleged interest 

in swimming on an opposite sex team. With no intrusion upon a fundamental right at issue, 

Petitioner’s claim that the Policy violates the Due Process Clause of the Fourteenth Amendment 

fails.  

Fourteenth Amendment Summary 

In Summary, the Policy does not violate either the Equal Protection Clause or the Due 

Process Clauses of the Fourteenth Amendment. Under an equal protection analysis, the Policy is 

presumptively constitutional because it treats all students the same. Should this Court reach a 

different conclusion, the Policy withstands an equal protection analysis because Petitioner is not a 

member of a suspect class, and the Policy’s inclusion of gender specific teams is rationally related 

to NGHSAA’s legitimate interest in providing equal opportunity for female athletes. Moreover, 

even if assessed by this Court under an intermediate scrutiny analysis, the Policy withstands such 

an analysis because the inclusion of gender specific teams is substantially related to NGHSAA’s 

important interest in protecting female athletic opportunity. Similarly, under a due process 

analysis, the Policy does not implicate a fundamental right because Petitioner does not have a 

protected liberty or property interest in swimming on an opposite sex team. However, even if this 

Court were to find such a right exists, it was not violated, and the Petitioner was afforded the 

process due.  

CONCLUSION 

For the aforementioned reasons, this Court should affirm the circuit court’s holding that 

the Policy violates neither the Equal Protection Clause nor the Due Process Clauses of the 

Fourteenth Amendment. 
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