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QUESTIONS PRESENTED 

 
I. Whether a state high school athletic association’s policy, which prohibits transgender 

students from competing on female athletic teams, violates the Equal Protection Clause? 
 

II. Whether a state high school athletic association’s policy, which prohibits transgender 
students from competing on female athletic teams, violates the Due Process Clause? 
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TO THE HONORABLE SUPREME COURT OF THE UNITED STATES: 

 Respondent North Greene High School Athletic Association (“Association”), the 

defendant in the United States District Court for the Eastern District of North Greene and the 

appellant in the United States Court of Appeals for the Fourteenth Circuit, respectfully submits 
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this brief on the merits, and asks this Court to affirm the United States Court of Appeals for the 

Fourteenth Circuit. 

OPINIONS BELOW 

 The opinion of the United States District Court for the Eastern District of North Greene is 

unreported and is not provided in the record. Powell v. North Greene State High School Athletic 

Ass’n, 2020 WL 12345 (E.D.N.G. 2020).  

The decision of the United States Court of Appeals for the Fourteenth Circuit is unreported 

and set out in the record. (R. at 2–18.)  

STATEMENT OF JURISDICITON 

 A Formal Statement of Jurisdiction has been omitted in accordance with the Rules of the 

Billings, Exum & Frye National Moot Court Competition at Elon University School of Law. 

RELEVANT REGULATIONS AND CONSTITUTIONAL PROVISIONS 

 The first section of the Fourteenth Amendment to the United States Constitution is relevant 

to this case and is reprinted in the Appendix. 

 The Fair Opportunity for Women Athletes policy is relevant to this case and is reprinted in 

the Appendix. 
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STATEMENT OF THE CASE 

A. Factual Background 
 
Brittany Miller has dedicated most of her life to competitive swimming. (R. at 3.) By the 

age of thirteen, Brittany’s dedication to her craft was paying dividends. With over two-hundred 

first place ribbons among other accolades, Brittany’s coaches told her that becoming an Olympic 

swimmer was a realistic goal. (R. at 3.) To realize this expectation, Brittany trained hard with the 

support of her parents. (R. at 3.) Both parents worked part-time jobs in the evenings and weekends 

to finance Brittany’s training. (R. at 3.) Brittany won two State titles by her sophomore year of 

high school. (R. at 3.) The Millers were told that Brittany could expect to receive a full-tuition 

scholarship if she maintained her success for the two remaining years of her high school career. 

(R. at 4.)  

During the fall of 2019, Petitioner Taylor Powell, a “currently transitioning” biological 

male, was allowed to try out for North Greene High School’s women’s swim team. (R. at 4, 21.) 

Petitioner proceeded to immediately dominate the events he participated in. (R. at 4.) Not only did 

Petitioner regularly defeat Brittany in swim meets, he would often defeat her by several seconds. 

(R. at 5.) At the season-ending conference meet, Petitioner ousted Brittany, a two-time State 

Champion, from qualifying for the state meet by placing first over Brittany’s second place by a 

wide margin. (R. at 5.)  

In February of 2020, shortly after the conclusion of the 2019-2020 swim season, Brittany 

and other interested parties from both sides of the issue submitted complaints to Association. 

(R. at 5.) In March 2020, after considering all input, Association’s Board adopted the Fair 

Opportunity for Women Athletes Policy (the “Fair Opportunity Policy”) by an 8-2 vote. (R. at 5.) 

Association’s Board was inspired to adopt the Fair Opportunity Policy by reasoning that allowing 
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biologically male athletes to compete against biologically female athletes “undermined the 

progress made with regard to opportunities for female athletes over the past several decades.” (R. 

at 5.) North Greene High School, governed by Association’s policies, disallowed Petitioner from 

competing for the women’s swim team for the 2020-2021 year. (R. at 6.) 

B. Procedural Background 
 
Eastern District of North Greene. On March 15, 2020, Plaintiff Taylor Powell filed suit 

in the United States District Court for the Eastern District of North Greene against Defendant 

Association, seeking declaratory and injunctive relief, and asserting that Association’s new policy 

violates the Equal Protection and Due Process Clauses of the Fourteenth Amendment to the United 

States Constitution. (R. at 6.) 

On expedited hearing, the District Court entered a preliminary injunction against 

enforcement of the policy, granted Plaintiff’s motion for summary judgment, and denied 

Association’s motion for summary judgment. (R. at 6.) On June 1, 2020, the District Court 

concluded that the policy was unconstitutional and entered a permanent injunction against 

enforcement. (R. at 6.)  

Fourteenth Circuit. On appeal, the Fourteenth Circuit reversed the decision of the District 

Court. (R. at 6.) The Fourteenth Circuit concluded that the District Court erred, and summary 

judgment should have been entered in favor of Association for both the Equal Protection and Due 

Process claims. (R. at 6.) 

SUMMARY OF THE ARGUMENT 

 This case presents matters of first impression for this Court. Namely, the Court will have 

to apply its precedent to determine whether a transgender classification is a suspect-, quasi-

suspect-, or non-suspect class for Equal Protection claims. Additionally, the Court is being asked 
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by Petitioner to recognize a new fundamental right under his Due Process claim. The Fourteenth 

Circuit properly reversed the district court and held transgender status as a non-suspect class with 

no fundamental right to compete against the opposite biological sex in interscholastic sports. In so 

doing, the Fourteenth Circuit properly applied this Court’s precedent and should be affirmed.  

 Equal Protection. The Court applies heightened scrutiny in Equal Protection analyses that 

involve a fundamental right or a suspect class. This case does not involve a fundamental right, nor 

does Petitioner assert one. The lower courts are split as to whether transgender people constitute a 

quasi-suspect or non-suspect class. The Court should take this opportunity to clarify that 

transgender status does not demonstrate the need for protection afforded to traditional suspect 

classes such as race and religion. Even if Petitioner’s strongest argument is that transgender status 

rises to the level of quasi-suspect class, the Fair Opportunity Policy is substantially related to the 

governmental interest of protecting women’s rights to participate in sports. The inherent physical 

differences between male and female athletes allows differential treatment without violating the 

Equal Protection Clause. Therefore, irrespective of this Court’s approach to the suspect 

classification, the Fair Opportunity Policy complies with the Equal Protection Clause.  

 Due Process. The Court has a binary approach to Due Process claims. Rational basis 

applies to non-fundamental rights, and strict scrutiny applies to fundamental rights. The main task 

will be to determine the scope of the right at issue. Then, the Court will have to determine whether 

the identified right is fundamental. Here, the scope of the right at issue is the right to compete 

against the gender one identifies with—the biological opposite sex. If the Court were to narrow it 

further, it would be the right for biological males who identify as females to compete against 

biological females in interscholastic sports. Petitioner will argue for the broadest scope—the right 

to define and express one’s gender. Even if Petitioner’s right is accepted, however, the Fair 
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Opportunity Policy passes scrutiny the Court has applied in comparable Due Process cases. 

Therefore, the Court should affirm the Fourteenth Circuit irrespective of the scope of the right.   

STANDARD OF REVIEW 

 This Court reviews district court decisions to grant or deny permanent injunctive relief for 

abuse of discretion. eBay Inc. v. MercExchange, L.L.C., 547 U.S. 388, 391 (2006). The district 

court’s conclusions of laws are reviewed de novo; its findings of facts are reviewed for clear error. 

Estate of Brennan ex rel. Britton v. Church of Scientology Flag Serv. Orgs., Inc., 645 F.3d 1267, 

1272 (11th Cir. 2011).  

Summary judgment is appropriate only if there is no genuine issue of material fact, and the 

moving party is entitled to judgment as a matter of law. Whatley v. CAN Ins. Cos., 189 F.3d 1310, 

1313 (11th Cir. 1999) (citing Fed. R. Civ. P. 56(c)). All evidence and reasonable inferences should 

be viewed in favor of the nonmoving party. Id. (citing Dibrell Bros. Int’l, S.A. v. Banca Nazionale 

Del Lavoro, 38 F.3d 1571, 1578 (11th Cir. 1994)). This Court reviews the granting of summary 

judgment de novo and gives no deference to the lower court’s decisions. Eastman Kodak Co. v. 

Image Tech. Servs., 504 U.S. 451, 465 n.10 (1992).  

ARGUMENT 

I. The Fair Opportunity Policy Complies With The Equal Protection Clause And Passes 
Muster Under Rational Basis Review As Transgender Status Is A Non-Suspect Class.  

 
The Fair Opportunity Policy is indistinguishable from the typical separation of athletic 

programs the Equal Protection Clause allows. In principle, the Clause requires “that all persons 

similarly situated should be treated alike.” City of Cleburne, Tex. v. Cleburne Living Ctr., 473 U.S. 

432, 439 (1985) (citing Plyer v. Doe, 457 U.S.  202, 216 (1982)). However, in guaranteeing “equal 

protection of the laws,” the Clause has always recognized “[p]hysical differences between men 

and women.” U.S. Const. amend. XIV, § 1; United States v. Virginia, 518 U.S. 515, 533 (1996). 
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As such, the Court has allowed differential treatment when “the sexes are not similarly situated in 

certain circumstances.” Michael M. v. Superior Court, 450 U.S. 464, 469 (1981) (plurality opinion). 

These justified instances of differential treatment occur when “sex represents a legitimate, accurate 

proxy for [a] regulation” or when its purpose is to redress past discrimination. Califano v. Goldfarb, 

430 U.S. 199, 209 n.8 (1977); Craig v. Boren, 429 U.S. 190, 204 (1976).  

In the interscholastic athletics context, courts have cumulatively established a dynamic that 

allows schools to exclude males from female sports teams1 but prohibits exclusion of females from 

male sports teams.2 Petitioner, however, challenges this dynamic not as a biological male (suspect 

class) but as a “currently transitioning” transgender female (non-suspect class). (R. at 21.) This 

Court, in Equal Protection analyses, only applies a level of scrutiny higher than rational basis when 

there are detrimental effects to suspect classes or fundamental rights. Plyer, 457 U.S. at 216–17. 

The Court should apply a rational basis review because Petitioner has deliberately claimed status 

under a non-suspect class with no indication that a fundamental right has been infringed.  

 

 

 

 
1 See, e.g., Clark ex rel. Clark v. Ariz. Interscholastic Ass’n, 695 F.2d 1126 (9th Cir. 1982) (Clark 
I) (rule excluding males from female volleyball team was constitutional under Equal Protection 
Clause); Clark ex rel. Clark v. Ariz. Interscholastic Ass’n, 886 F.2d 1191, 1192 (9th Cir. 1989) 
(Clark II) (same); Kleczek ex rel. Kleczek v. R.I. Interscholastic League, Inc., 768 F. Supp. 951 
(D.R.I. 1991) (denied preliminary injunction against male challenging school’s decision to deny 
participation on girls’ field hockey team). 
 
2 See, e.g., Yellow Springs Exempted Village Sch. Dist. Bd. of Educ. v. Ohio High Sch. Athletic 
Ass’n, 647 F.2d 651 (6th Cir. 1981) (affirmed unconstitutionality of rule denying female middle 
school students from playing on all-male team); Fortin v. Darlington Little League, Inc., 514 F.2d 
344 (1st Cir. 1975) (ordering an injunction to admit girl to athletic program upon same terms and 
conditions); Brenden v. Indep. Sch. Dist. 742, 477 F.2d 1292 (8th Cir. 1973) (enjoining 
enforcement of rule barring females from participating with males in high school interscholastic 
activities). 
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A. The Court Should Apply Rational Basis Review as the Fair Opportunity Policy 
Does Not Infringe on a Fundamental Right or a Quasi-Suspect Class.  

 
1. Petitioner is unwittingly aware that no fundamental rights are involved. 

 
The inconsistency in Petitioner’s argument reveals the weaknesses in his claims under both 

Equal Protection and Due Process. If the Fair Opportunity Policy was indeed unconstitutional 

under Petitioner’s reasoning, Petitioner’s strongest argument is that strict scrutiny applies. This 

Court always applies strict scrutiny to Equal Protection claims when fundamental rights are 

threatened. Id. Therefore, it is curious that Petitioner did not argue that strict scrutiny applies in 

his Equal Protection argument when alleging gender identity to be a fundamental right in his Due 

Process claim. Throughout its arguments, Petitioner was too busy asserting that the Fair 

Opportunity Policy was “not substantially related to the stated interest” and was based on “archaic 

and overbroad generalizations” to realize that the existence of his alleged fundamental right 

provides them with a stronger argument. See (R. at 9–10.) Even Judge Monroe, who dissented in 

favor of Petitioner, could not find a basis for applying strict scrutiny to his Equal Protection 

analysis for impingement of fundamental right. (R. at 14 (choosing to resolve Petitioner’s Equal 

Protection claim on intermediate scrutiny based on classification).) Petitioner has unwittingly 

revealed that he is unsure about the fundamental rights he is alleging—cannibalizing his own Due 

Process claim while foregoing the only argument he had for strict scrutiny.  

2. There are no historical and characteristic bases that demonstrate transgender 
to be a quasi-suspect class. 

 
Turning now to what Petitioner has unwittingly admitted as the issue this case should be 

decided on, the Court should hold that transgender status is a non-suspect class. The Court has 

never perfected a definition of suspect class. To determine whether a group of people constitute a 

suspect or quasi-suspect class, however, the Court considers a non-exhaustive list of factors. These 
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factors that demonstrate “the traditional indicia of suspectness” include whether the class has (1) 

a “history of purposeful unequal treatment”; (2) “exhibit[ed] obvious, immutable, or distinguishing 

characteristics that define them as a discrete group”; and (3) “a position of political powerlessness 

as to command extraordinary protection from the majoritarian political process.” Bowen v. Gilliard, 

483 U.S. 587, 602 (1987); Plyer, 457 U.S. at 216 n.14; San Antonio Indep. Sch. Dist. v. Rodriguez, 

411 U.S. 1, 28 (1973). The transgender status is a non-suspect class because it fails under all three 

factors.3 

First Factor. Unlike other suspect classes, transgender status has long been held by lower 

courts as a non-suspect class. See (R. at 8 (collecting cases).); see also, e.g., Brown v. Zavaras, 63 

F.3d 967, 971 (1995) (collecting cases); Holloway v. Arthur Andersen & Co., 566 F.2d 659, 663 

(9th Cir. 1977). These lower courts have not identified a history of discrimination, as required 

under the first factor, for transgenders to constitute a suspect class. This further exhibits evidence 

that transgender individuals enjoy the same protection under the law from discrimination. Bostock 

v. Clayton Cnty. Ga., 140 S. Ct. 1731, 1743 (2020) (“[D]iscrimination against employees for 

being . . . transgender . . . has always been prohibited by Title VII’s plain terms.”). Petitioner may 

argue that this is only a recently discovered protection under Title VII. However, as Justice 

 
3 Many lower courts that misapplied these factors to find transgender people to be a quasi-suspect 
class expands the reading of this Court’s precedent to cite a fourth factor. See Grimm v. Gloucester 
Cnty. Sch. Bd., No. 19-1952, 2020 WL 5034430, at *16–17 (4th Cir. Aug. 26, 2020); Windsor v. 
United States, 699 F.3d 169, 181 (2d Cir. 2012); Hecox v. Little, No. 1:20-cv-00184-DCN, 2020 
WL 4760138, at *26 n.29 (D. Idaho Aug. 17, 2020); Adkins v. City of New York, 143 F. Supp. 3d 
134, 139 (S.D.N.Y. 2015). This fourth factor is whether a “class has a defining characteristic that 
bears a relation to its ability to perform or contribute to society.” Grimm, 2020 WL 5034430, at 
*16 (citing Cleburne, 473 U.S. at 440–41). This factor stems from this Court’s dicta found only in 
Cleburne and not among the cases this brief cites in supporting the three non-exhaustive factors. 
A close reading of the four cases cited in this footnote will show that these courts can only cite to 
Cleburne’s dicta as their legal source. Cleburne’s dicta is quoting the majority in Frontiero v. 
Richardson as they contrast the immutable characteristics—the second factor—of different suspect 
classes, not creating a fourth factor for future courts to apply. 411 U.S. 677, 686 (1973) (plurality 
opinion).  
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Gorsuch held, the text of Title VII has always afforded protection for transgender people. Id. 

Additionally, the lack of case law regarding this class of people cannot constitute “purposeful 

unequal treatment” as required by our first factor. Cleburne, 473 U.S. at 441; see also Holloway, 

566 F.2d at 662 n.3 (Ninth Circuit grappling with the lack of a definition for “transsexual” and 

largely inconsistent psychiatric opinions at the time). Although ambiguity and a lack of 

understanding may have historically existed, it is a far cry from the purposeful unequal treatment 

this Court has required in finding suspectness. As such, the Court should fail to find any indicia of 

suspectness for the transgender class under the first factor.  

Second Factor. The transgender class does not exhibit the immutable or distinguishing 

characteristics that define them as a discrete group under the second factor. Immutability alone 

does not constitute a suspect class. See, e.g., Cleburne, 473 U.S. at 445 (mentally-retarded 

individuals were denied quasi-suspect classification despite immutability). There are still 

questions as to whether transgender status is immutable, and even if it is, whether it is the type of 

characteristic the Court has found should be afforded heightened scrutiny. See, e.g., Id.; Orr v. Orr, 

440 U.S. 268, 279 (1979) (applying intermediate scrutiny to gender classification).  Although it is 

impossible to argue in good faith that transgender status is not immutable or similar to other 

characteristics the Court applies intermediate scrutiny to, it is equally impossible to argue that 

transgender status is immutable and similar to other classifications. Grimm is one of many lower 

courts that argue in bad faith—supporting conclusory statements with a single, sparsely-cited amici 

brief. 2020 WL 5034430, at *18. Therefore, the second factor should be weighed against 

transgender classification because society has yet to produce enough proof of immutability or 

similarity to classes such as same-sex marriage and gender classification. 
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Third Factor. Transgender people, although not represented particularly well in political 

positions, are far from lacking political power, “command[ing] extraordinary protection from the 

majoritarian political process.” Rodriguez, 411 U.S. at 28. As discussed supra under the first factor 

analysis, legislation such as Title VII and judicial holdings such as Bostock are evidence of political 

power. Again, Grimm exemplifies bad-faith arguments made by lower courts. Grimm focuses on 

the statistical underrepresentation of transgenders in the judiciary, executive, and legislative 

branches of this nation. 2020 WL 5034430, at *18. This underrepresentation is overemphasized, 

especially considering the Grimm court stated that transgender people are only 0.6% of the national 

population. Id. However, besides presenting the expected underrepresentation of a super minority, 

the Grimm court failed to show any political powerlessness. The fact that the transgender class are 

afforded such “extraordinary protection from the majoritarian political process” support the 

argument against finding suspectness. Rodriguez, 411 U.S. at 28.  

The transgender status fails to demonstrate that it is a quasi-suspect class, let alone a suspect 

class. The three-factor test does not demonstrate suspectness as Petitioner argues, but instead, a 

history of political protection Petitioner is asserting to be absent in requiring an Equal Protection 

claim.  

B. Petitioner Cannot Overcome the Strong Presumption of Validity Under Rational 
Basis Review.  

 
In applying rational basis review for non-suspect classes such as the transgender class, the 

Court requires “those attacking the rationality of the legislative classification . . . ‘to negative every 

conceivable basis which might support it.’” F.C.C. v. Beach Commc’ns, Inc., 508 U.S. 307, 314–

15 (1993) (citations omitted).  

As the Fourteenth Circuit correctly analyzed, Association has articulated that the Fair 

Opportunity Policy “aimed to preserve for biologically female athletes the significant gains made 
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over the past several decades to afford them greater opportunities to compete on an even playing 

field with men.” (R. at 5, 8.) Therefore, having a rational basis for its existence, the Fair 

Opportunity Policy must survive under this Court’s rational basis review.  

II. The Fair Opportunity Policy Still Passes Muster Under Intermediate Scrutiny, 
regardless of the classification.  

 
If the Court determined that intermediate scrutiny applies, it would still find that the Fair 

Opportunity Policy complies with the Equal Protection Clause. To trigger intermediate scrutiny, 

Petitioner has two possible arguments: (1) the Fair Opportunity Policy discriminates based on sex 

classification (quasi-suspect class) because it unilaterally excludes biological males from female 

teams; or (2) that being transgender is a quasi-suspect class. See (R. at 5.); see also Virginia, 518 

U.S. at 524 (applying intermediate scrutiny to quasi-suspect class). Intermediate scrutiny requires 

“a party seeking to uphold government action . . . must establish an ‘exceedingly persuasive 

justification’ for the classification.’” Virginia, 518 U.S. at 524 (quoting Miss. Univ. for Women, 

458 U.S. 718, 724 (1982)). Therefore, Association must demonstrate “at least that the classification 

serves important governmental objectives and that the discriminatory means employed are 

substantially related to the achievement of those objectives.” Id.  

A. The Fair Opportunity Policy is Substantially Related to the Long-Standing 
Governmental Interest of Protecting Opportunities for Female Athletes to 
Withstand Intermediate Scrutiny. 

 
Petitioner’s argument that the Fair Opportunity Policy is not substantially related to the 

alleged governmental interest is easily countered as the governmental objective was to protect 

progress of female athletes resulting from past discrimination. (R. at 5, 9.) Here, the Fourteenth 

Circuit relied on a Ninth Circuit holding that promoting equal athletic opportunities between both 

sexes was an important governmental interest. (R. at 9.); see Clark I, 695 F.2d at 1131. Petitioner 

is largely silent in contesting this holding as an important governmental interest. (R. at 9 (“While 
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not seriously contesting the important governmental objective here . . . .).); see also (R. at 14 

(“[Association] has advanced the laudable goal of protecting opportunities for female athletes.”).) 

The main contention is whether the Fair Opportunity Policy’s sex classification is substantially 

related to the governmental interest.   

 Petitioner contends that sex was a bad proxy for the Fair Opportunity Policy and that 

physical classifications were more substantially related. (R. at 9, 10.) Although Petitioner’s 

argument may be true, this does not discount the reality that sex classification is substantially 

related to the goal of protecting a specific class of sex (females). When “the only discernible 

purpose” of the Fair Opportunity Policy was “redressing our society’s longstanding disparate 

treatment of women,” it would be disingenuous to claim that the exclusion of males from female 

teams was not substantially related. Califano, 430 U.S. at 209 n.8. Therefore, creative 

classifications that could also achieve the governmental objective without differentiating sex are 

unrelated to intermediate scrutiny. See Clark I, 695 F.2d at 1131–32 (“[T]he existence of wiser 

alternatives than the one chosen does not serve to invalidate the policy here since it is substantially 

related to the goal.”).  

B. The Fair Opportunity Policy’s Purpose is Exceedingly Persuasive to Pass Muster 
Under Intermediate Scrutiny.  

 
Association must also show “exceedingly persuasive” justification for the Fair Opportunity 

Policy’s goal of protecting opportunities for female athletes. See Virginia, 518 U.S. at 524, 533 

(“The burden of justification . . . rests entirely on the State.”). To counter, Petitioner asserts that 

the Fair Opportunity Policy’s premise4 is pretext for “paternalistic” sexual stereotyping. (R. at 5, 

10.) “[T]he mere recitation of a benign, compensatory purpose is not an automatic shield which 

 
4 “[I]nherent, physiological differences between males and females result in different athletic 
capabilities . . . that . . . allow[ing] biological males to compete against women would put women 
at an unfair competitive disadvantage.” (R. at 5.) 
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protects against any inquiry into the actual purposes underlying a statutory scheme.” Califano, 430 

U.S. at 209 n.8 (quoting Weinberger v. Weinberger, 420 U.S. 646, 648 (1975)). 

This Court recognizes physiological differences between men and women. See Virginia, 

518 U.S. at 533 (“Physical differences between men and women . . . are enduring.”); see also 

Michael M., 450 U.S. at 469 (“the sexes are not similarly situated in certain circumstances.”). 

Association has offered statistical evidence that supports the physical difference in the 

interscholastic sports context. (R. at 20.) This evidence reflected the best high school finishing 

times from state championships in the past ten years. (R. at 10, 20, 22.) Particularly after 

discounting outliers 5  to normalize the data, the record clearly demonstrates a significant 

physiological difference. See (R. at 20.) This is not considering the fact that Brittany has only been 

a state champion for two years within the 4A High School division—significantly smaller data 

pool compared to ten-year span of all national state championships, including bigger divisions. A 

closer look at the evidence indicates that sexes are physiologically different to have warranted the 

Fair Opportunity Policy.  

The dissent in the lower court also expressed worries that the Fair Opportunity Policy’s 

purpose was pretext for excluding transgender individuals. (R. at 14 (“This strikes me as a solution 

in search of a problem . . . .”).) The worries stemmed from lack of “concrete evidence that female 

athletics will be overrun by transgender athletes” when transgender people account for a small 

portion of the population. (R. at 14 (referring to Grimm).) This reasoning fails to account for key 

contexts of this case. There are multiple factors in order for female athletics to be “overrun.” (R. 

at 14.) Unlike restroom sharing in Grimm, interscholastic swimming competitions are more than 

 
5 Briana Dudley and Jasmine Hobson were outliers for the 200-yard Individual Medley with more 
than ten-second difference in time from the next fastest girl. Chelsea Davis and Julia Hobgood 
were outliers for the 100-yard Butterfly with close to five-second difference in time from the next 
fastest girl.  
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just participation. See Grimm, 2020 WL 5034430, at *1. Further unlike restrooms, interscholastic 

sports allow for the physiological differences between the sexes to manifest. While everyone can 

share restrooms, people are displaced on sports teams by better players—resulting in deprived 

opportunities. This is the exact scenario Clark I court wanted to prevent when it “conclude[d] that 

the denial of an opportunity in a specific sport, even when overall opportunities are equal, can be 

a violation of the equal protection clause.” 695 F.2d at 1130. Therefore, the Fair Opportunity 

Policy’s purpose of protecting opportunities for female athletes is an exceedingly persuasive 

justification to pass muster under intermediate scrutiny.  

III. The Fair Opportunity Policy Complies With The Due Process Clause As The Right 
To Compete Against The Opposite Biological Sex In Interscholastic Sports Is Not 
Fundamental And Cannot Pass Muster Under Rational Basis Review.  

 
The Due Process Clause establishes that “[n]o State shall . . . deprive any person of life, 

liberty, or property without due process of law.” U.S. Const. amend. XIV, § 1. Specifically, the 

Due Process Clause protects fundamental rights within the text and a “substantive sphere” of the 

Constitution by “barring certain government actions regardless of the fairness procedures used to 

implement them.” Cnty. of Sacramento v. Lewis, 523 U.S. 833, 840 (1998); see also Washington 

v. Glucksberg, 521 U.S. 702, 719–20 (1997). The substantive-due-process analysis has two prongs: 

(1) the Due Process Clause specially protects fundamental rights that are “deeply rooted in this 

Nation’s history and tradition” and “implicit in the concept of ordered liberty,” such that “neither 

liberty nor justice would exist if they were sacrificed”; and (2) the Court requires a “‘careful 

description’ of the asserted fundamental liberty interests.” Glucksberg, 521 U.S. at 721. 

Government infringement of these fundamental rights must be struck down unless it survives strict 

scrutiny. Id. The Court should fail Petitioner’s Due Process claim under rational basis review 
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because the right to compete against one’s identified gender in interscholastic sports is not a 

fundamental right.   

Petitioner attempts to convince the Court to discover “a [fundamental] right to gender 

identity and choice” rooted in the constitutional right to privacy. (R. at 12.) Petitioner also argues, 

even less convincingly, that the Fair Opportunity Policy “infringes her fundamental right to 

education.” (R. at 12.)  

Regarding Petitioner’s least convincing argument, the Court has clearly stated that the 

Constitution neither explicitly nor implicitly protects education as a fundamental right. Rodriguez, 

411 U.S. at 35. The only cases offered to overturn Rodriguez—this Court’s landmark case 

regarding Due Process claim on education—were Boyd v. Bd. of Dirs. of McGhee Sch. Dist. No. 

17, 612 F. Supp. 86 (E.D. Ark. 1985) and Florida High Sch. Activities Ass’n, Inc. v. Bryant, 313 

So. 2d 57 (Fla. Dist. Ct. App. 1975). (R. at 17.) Not only do these authorities lack precedential 

value, they lack analyses this Court could analogize to the facts of this case. See Boyd, 612 F. Supp. 

at 92 (supporting a finding of a fundamental right to participate in interscholastic athletics with 

conclusory statements emphasizing the importance of education and economic development—

antithesis to Rodriguez); see also Bryant, 313 So. 2d at 57 (no mention of the Constitution or 

fundamental rights). The Rodriguez Court was abundantly clear that it values “the undisputed 

importance of education”; however, the Court exhibited even less doubt in refraining from 

injecting “judicial instruction into otherwise legitimate state activities.” Id. at 18, 36. Therefore, 

the Court should apply rational basis review to the right to participate in interscholastic athletics, 

as it relates to the non-fundamental right to education.  

Petitioner’s right to gender identity and choice, rooted in the constitutional right to privacy 

is also non-fundamental according to precedent. Cases regarding same-sex marriage and abortion 
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are offered to support a fundamental right to gender identity. (R. at 16.) The same-sex marriage 

cases of Obergefell v. Hodges, 576 U.S. 644 (2015) and Lawrence v. Texas, 539 U.S. 558 (2003) 

are imperfect analogies to this case. (R. at 15, 16.) The Court was tasked with combining sexual 

orientation with the well-established fundamental right to marry—stark contrast to combining 

gender identity with a well-established non-fundamental right to educational participation in 

interscholastic athletics. See Obergefell, 576 U.S. at 664; see also Lawrence, 539 U.S. at 578.  

The abortion comparison is Petitioner’s strongest argument by far. However, even the 

abortion analogy does not afford strict scrutiny as Petitioner argues for. The Court in Planned 

Parenthood of Se. Pa. v. Casey, 505 U.S. 833 (1992) departed from the usual binary approach of 

applying either rational basis for non-fundamental rights or strict scrutiny for fundamental rights. 

The Court held that although women have the “constitutional liberty” to terminate her pregnancy 

before viability, it is limited by the “State’s interest in life.” Id. at 869. Further, the Court 

abandoned strict scrutiny and formulated the undue burden test. Id. at 876–77. Because a State’s 

interest could not be ignored, the Court reconciled the constitutional right to abortion with the 

State’s interest in the fetal development. Id. The undue burden test strikes law as invalid “if its 

purpose or effect is to place a substantial obstacle in the path of” the exercise of a fundamental 

right. Id. at 878. In applying Casey to this case, it is evident the Fair Opportunity Policy withstands 

the undue burden test. Petitioner’s right to gender identity, and the athletic participation within this 

identity, is not unduly burdened. The Fair Opportunity Policy allows transgender females to 

identify as females and still participate in the men’s team as well as the Coed team. Although it is 

barred from participating in the women’s team, this is in balanced with Association’s interest in 

protecting women’s participation in interscholastic athletics. (R. at 5.) Therefore, the Court should 

hold that the Fair Opportunity Policy withstands the undue burden test.   
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CONCLUSION 

 For the foregoing reasons, Respondent North Green High School Athletic Association 

respectfully requests that this Court affirm the appellate court’s judgment that Respondent does 

not violate either the Equal Protection or the Due Process Clauses of the Fourteenth Amendment 

to the United States Constitution. 

Respectfully submitted,    

/s/       

Attorneys for Respondent      

September 28, 2020 
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APPENDIX 

Constitutional Provisions 

U.S. Const. amend. XIV, § 1 

All persons born or naturalized in the United States and subject to the jurisdiction thereof, are 
citizens of the United States and of the State wherein they reside. No State shall make or enforce 
any law which shall abridge the privileges or immunities of citizens of the United States; nor shall 
any State deprive any person of life, liberty, or property, without due process of law; nor deny to 
any person within its jurisdiction the equal protection of the laws. 
 

Policies at Issue 
 

The Fair Opportunity for Women Athletes policy (FOWA) 
 

(1) Interscholastic and intramural club athletic teams or sports that are sponsored by a public 
primary or secondary school or institution whose students or teams compete in the North 
Greene High School Athletic Association shall be expressly designated as one (1) of the 
following based on biological sex: (a) Males, men, or boys; (b) Females, women, or girls; 
or (c) Coed or mixed. 
 

(2) Athletic teams or sports designated for females, women, or girls shall not be open to 
students who are biologically male. 


