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1. Whether the Fourteenth Circuit Court of Appeals correctly ruled that the NGHSSA policy 

prohibiting biological males from competing in female athletic competition did not violate 

equal protection rights under a rational basis review or heightened scrutiny. 

2. Whether the Fourteenth Circuit Court of Appeals correctly ruled that the NGHSSA policy 

prohibiting biological males from competing in athletic competition, did not violate the 

Due Process Clause when it does not affect a fundamental right, nor does it invade an 

individual's right to privacy. 
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STATUTORY AND REGULATORY PROVISIONS INVOLVED 

         This case involves the Equal Protection Clause and the Due Process Clause of the 

Fourteenth Amendment.  The Fourteenth Amendment of the Constitution states, “All persons born 

or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United 

States and of the State wherein they reside. No state shall make or enforce any law which shall 

abridge the privileges or immunities of citizens of the United States; nor shall any state deprive 

any person of life, liberty, or property without due process of law; nor deny to any person within 

its jurisdiction the equal protection of its laws.” U.S Const. amend. XIV, §1. 

OPINIONS BELOW 

 The opinion of the District Court is unreported. Powell v. North Greene State High 

School Athletic Ass’n, 2020 WL 12345 (E.D.N.G. 2020). The opinion of the United States Court 

of Appeals is unreported and set out in the record. See Record (“R”) at 7-20. 

STATEMENT OF THE CASE 

Statement of Facts 

         In the summer of 2019, Brittany Miller was a rising high school junior at North Greene 

High School that was on the verge of being the top swimmer on her high school swim team. R. at 

3. Brittany had an accomplished childhood swimming career, winning over three hundred ribbons 

in her competitions by the age of thirteen. Id. Brittany’s swim coach believed that she had the 

potential to one day be an Olympic swimmer. Id. Brittany had dreams that high school swimming 

success would lead to a college scholarship at one of the nation’s most prestigious swimming 

programs. Id. This was critical, as Brittany’s parents were paying off their own student loans and 

did not have a consistent stream of steady income. Id.  
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 Brittany’s high school career got off to an accomplished start as she won the state 

championships in both the one-hundred-yard butterfly and the two-hundred-yard individual 

medley. Id. This was the first time a female swimmer from North Greene High School had won 

two events and the state championships. Id. However, Brittany’s accomplishments soon faded as 

a student who identified as a transgender woman began swimming for the team. R at 5. 

         Petitioner, Taylor Powell, who was born a biological male, had the opportunity to swim 

for the women’s swim team at North Greene High School. Id. at 5. Petitioner is a transgender 

female who has gender dysphoria but has not gone through hormone therapy. R. at 4. Gender 

dysphoria is a condition in which transgender individuals experience persistent and clinically 

significant distress caused by the incongruence between their gender identity and the sex assigned 

to them at birth. Petitioner informed the school that she was a transgender female and desired to 

compete on a team that matched the gender she identified with. R. at 4. The principal made the 

decision to allow Petitioner to compete with the gender she identified with, even though it was 

different than her biological gender. R. at 4. Petitioner’s introduction to the women’s swim team 

was met with immediate success, as the Petitioner blew away the competition winning a state 

championship in her first season on the team. Id. As a result, cisgender female athletes like Brittany 

were not able to qualify for the state meet. Id. Brittany and many of her peers, who worked as hard 

as she did, have had their hard work and achievements diminished by petitioner’s 

accomplishments. Id. Following the competing opinions about the legitimacy of Petitioner’s 

success on the female swim team, the North Greene High School Athletic Association 

(“NGHSAA”) held a meeting allowing interested parties to express their opinion on the issue. Id. 

Brittany and her peers made extremely compelling arguments that allowing transgender females 

to compete against cisgender females undermined the accomplishments made by female athletes. 
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As a result, the NGHSAA board adopted a new policy. Id.  The policy was implemented in March 

2020 by an eight to two vote. Id. 

          

 The policy, called the Fair Opportunity for Women’s Athletes Policy, read as follows: 

 

 “(1) Interscholastic and intramural club athletic teams or sports that are sponsored by a 

public primary or secondary school or institution whose students or teams compete in the 

North Green High School Athletic Associations shall be “expressly designated as one of 

(1) of the following based on biological sex: (a) Males, men, or boys; (b) Females, women, 

or girls; or (c) Coed or mixed. (2) Athletic teams or sports designated for females, women 

or girls shall not be open to students who are biologically male.” The Fair Opportunity for 

Women Athletes Policy was enacted because of the “inherent physiological differences 

between males and females resulting in different athletic capabilities.” Id. The purpose 

behind the act was recognition that biological males competing against biological women 

would put women at an unfair competitive disadvantage. Id.  

 

This policy was enacted to preserve the significant gains biological female athletes have 

made and to provide them with equitable athletic opportunities. Id. Because of the policy enacted 

by NGHSAA, Petitioner was unable to further compete for the women’s swim team. R. at 6. The 

enactment of the policy prevented Petitioner from competing on the women’s swim team, and this 

suit followed. Id.  

Procedural History 

         Petitioner filed a complaint in the United States Eastern District of North Greene on March 

15th, 2020. R. at 6. Petitioner alleged violations to both Equal Protection Clause and Due Process 

Clause of the Fourteenth Amendment and sought declaratory injunctive relief. Id. The District 

Court granted a preliminary injunction in favor of the Petitioner concluding that the policy was 

unconstitutional. Id. The United States Court of Appeals for the Fourteenth Circuit properly denied 

Petitioner’s motion for relief. Id. The Fourteenth Circuit denied Petitioner’s claim for violation of 

the Equal Protection Clause because the policy is substantially related to the important government 
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objective of ensuring athletic opportunities to women. R. at 11. The lower court denied Petitioner’s 

claim for violation of the Due Process Clause because the NGHSAA has a legitimate government 

interest in preserving women’s rights to pursue fair athletic opportunities. R. at 12.  

 

SUMMARY OF THE ARGUMENT 

 This Court should affirm the Fourteenth Circuit’s denial of Petitioner’s summary judgment 

motion and uphold the NGHSAA policy prohibiting biologically male athletes from competing on 

female athletic teams because it does not violate the Equal Protection Clause. The Fourteenth 

Amendment’s Equal Protection Clause awards citizens “equal protection of the laws,” but only 

when they are similarly situated. U.S. Const. Amend. XIV, § 1. When evaluating an equal 

protection claim, the Court must determine whether the law potentially discriminates against a 

suspect class. This Court should align with the Fourteenth Circuit and identify transgender persons 

as a non-suspect class because there is no precedent in this Court to recognize transgender persons 

as a suspect class. Doing so would force this Court to over expand the definition of “sex” in an 

equal protection context. A statute or policy subject to rational basis review looks to whether a 

policy is “rationally related to a legitimate government interest.” Heller v. Doe, 113 S.Ct. 3637, 

2642 (1993). In this case, the NGHSAA policy aims to “to promote sex equality through sex-

specific teams that provide opportunities for female athletes to demonstrate their skill, strength 

and athletic abilities.” R. at 9. This policy does not seek to discriminate against transgender women 

but only seeks to create equal opportunities for cisgender women in athletic competition. If this 

Court chooses to deviate from the Fourteenth Circuit’s prior holding and find transgender plaintiffs 

to be a quasi-suspect class, the policy will survive intermediate scrutiny review.  To do so, this 

Court evaluates whether the discriminatory policy is “substantially related to serve an important 
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government interest.” United States v. Virginia, 116 S.Ct. 2264, 2271 (1996). The NGHSAA 

promotes the government’s interest of granting women equal athletic opportunities by prohibiting 

biological males from sports designated for females due to the inherent physiological differences 

between the two sexes. The elevation of equality in athletics for female athletes is a legitimate 

governmental interest, and the exclusion of biological males from female competition is a means 

substantially related to supporting that interest.  

 Rational basis review is the appropriate standard to review and upholding the NGHSAA 

policy. Should this Court choose to utilize intermediate scrutiny, Respondent’s policy nevertheless 

withstands any equal protection challenge. Based on the foregoing, the NGHSAA policy does not 

violate the Equal Protection Clause and the Fourteenth Circuit’s decision should be affirmed. 

 This Court should also align with the Fourteenth Circuit’s holding and find that Petitioner’s 

due process rights. No fundamental right to privacy liberty is triggered; therefore the NGHSAA 

policy should be analyzed under rational basis review. This court must evaluate whether a policy 

is “rationally related to a legitimate government interest” Heller v. Doe, 113 S.Ct. 3637, 2642 

(1993). This Court has outlined that animosity towards a specific class of persons is not a legitimate 

government interest, City of Cleburne v. Cleburne Living Center, 105 S.Ct. 3249 (1985) stating 

that “mere negative attitudes, or fear” are not legitimate governmental interests); see also U.S. 

Dep't of Agric. v. Moreno,93 S.Ct. 2821, (1973) (stating that a “bare ... desire to harm a politically 

unpopular group” is not a legitimate governmental interest). When determining what interest 

prompted a particular action, a court using the adjudicative model must focus on what actually 

motivated the conduct. Vineyard Inv., LLC v. City of Madison, Miss. 757 F. Supp. 2d 607, 615 

(2010). If a court is able to hypothesize a legitimate purpose to support the action, the action must 

be treated as valid.” Mahone v. Addicks Utility Dist. of Harris County, 836 F.2d 921, 934 (5th 
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Cir.1988). This Court should apply rational basis review when analyzing the NGHSAA policy, 

because there is a legitimate government interest in preserving the ability for women to participate 

competitively in athletics. If this court choses to apply strict scrutiny, Petitioner’s Due Process 

claim will still fail. Under strict scrutiny, a law “may be justified only by a compelling government 

interest and must be narrowly tailored to express only those interests”. Carey v. Population Servs. 

Int’l., 97 S.Ct. 2010 (1997). The NGHSAA policy only aims to create equal opportunities for 

women athletics and does not prohibit biological males from participating on swim teams 

designated for biological males, therefore the policy survives strict scrutiny. 

STANDARD OF REVIEW 

  On an appeal of a District Court’s grant of summary judgment, the standard of review is 

de novo. Pierce v. Underwood, 108 S.Ct. 2541, 2545 (1988). Under the de novo standard, this 

Court must apply the Equal Protection and Due Process framework without giving deference to 

the lower court’s legal findings. Id. The lower court findings are reviewed for clear error. Estate 

of Brennan ex rel. Britton v. Church of Scientology Flag Serv. Org., Inc., 645 F.3d 1267, 1272 

(2011). Summary judgment is appropriate if there is no genuine issue of material fact, and the 

moving party is entitled to judgement as a matter of law. Whatley v. CAN Ins. Co., 189 F.3d 1310, 

1313 (1999). The court must view all evidence and all factual inferences reasonably drawn from 

the evidence in light most favorable to the nonmoving party. St. Charles Foods, Inc. v. America’s 

Favorite Chicken Co., 198 F.3d 815, 819 (1999). 
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ARGUMENT 

I. THE DECISION OF THE FOURTEENTH CIRCUIT SHOULD BE AFFIRMED 

BECAUSE THE FAIR OPPORTUNITY FOR WOMEN ATHLETES POLICY 

DOES NOT VIOLATE PETITIONER’S EQUAL PROTECTION RIGHTS. 

 

 This Court should affirm the Fourteenth Circuit’s holding properly denying Petitioner’s 

equal protection challenge under rational basis review because Petitioner is not a part of a suspect 

class. A transgender person is not a member of a suspect class for the purpose of equal protection; 

therefore, the NGHSAA policy is subject to rational basis review. 

When a Petitioner is not a member of a suspect class warranting a heightened level of 

scrutiny, a rational basis review will be applied. Heller v. Doe, 113 S.Ct. 3637, 2642 (1993). A 

policy will satisfy rational basis review when the policy encompasses both a legitimate state 

interest and means that are rationally related to supporting that interest. United States v. Carolene 

Prods. Co., 58 S.Ct. 778 (1938). A discriminatory classification will not fall to an equal protection 

claim so long as there is rational reasoning for the disparity of treatment. Heller, at 2642 ; see also 

Nordlinger v. Hahn, 112 S.Ct. 2326, 2330 (1992). When a Respondent demonstrates that its policy 

has a legitimate state interest supported through means rationally related to that state interest, equal 

protection challenges are properly denied. 

The Fourteenth Circuit correctly held that a transgender person is not a part of a suspect 

class, and that Petitioner’s equal protection claim deservedly failed under a rational basis review. 

The decision of the Fourteenth Circuit should therefore be affirmed. 

A. The NGHSAA’s Policy Satisfies Rational Basis Review Because Transgender 

Persons Are Not A Suspect Class and Respondent’s Policy Satisfies Rational Basis 

Review By Furthering Athletic Equality For Women By Excluding Biological 

Males From Female Competition.  

 

Transgender persons are not afforded protection as a suspect class for purposes of the Equal 

Protection Clause because no binding precedent supports that classification. The Supreme Court 
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has had ample opportunity to take cases that would allow it to determine whether transgender 

persons warranted heightened scrutiny in equal protection, but have declined to do so. Petitioner’s 

request for heightened scrutiny rests on the premise that the meaning of biological sex for the 

purposes of equal protection should be expanded to include gender identity. While this Court has 

deemed biological sex to be a basis for heightened scrutiny, courts have explicitly cautioned 

against expanding the meaning of the word “sex” as Petitioner requests here. See Holloway v. 

Arthur Andersen & Co., 566 F.2d 659, 663-4 (1977) (“This court cannot conclude that transsexuals 

are a suspect class.”); See also Brown v. Zavaras, 63 F.3d 967, 971 (1995) (“Mr. Brown 

[trangender man] is not a protected class in this case.”). The Supreme Court’s purpose under the 

separation of powers is to interpret statutes and case law that create precedent for this Court.  Texas 

v. Johnson, 109 S.Ct. 2533 (1989) (Kennedy, J., concurring).  Currently, there is no precedent in 

this Court providing transgender persons heightened scrutiny in equal protection. There is no 

binding precedent that supports this Court recognizing transgender persons as a suspect class. 

 The Ninth Circuit ruled that transgender persons are not a protected class.  In Holloway v. 

Arthur Andersen & Co., a transgender woman attempted to bring a claim against her employer. 

Holloway v. Arthur Andersen & Co., 566 F.2d 659, 661 (1977). The Ninth Circuit held that there 

was no adequate equal protection claim but continued with an analysis. Holloway at 663. The 

Court cautioned against expanding the definition of “sex” in an equal protection context. Id. at 

663-4. Therefore, the court determined that even if Petitioner was able to bring a meritorious claim, 

it would have been evaluated under a rational basis standard because being a transgender person 

did not rise to the level of a suspect class. Id. at 664. The Tenth Circuit in Brown v. Zavaras ruled 

in favor of defendant prison officials when the Plaintiff inmate brought an equal protection claim. 
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Brown v. Zavaras, 63 F.3d 967, 971 (10th Cir. 1995) The Court determined that transgender 

persons were not a protected class for purposes of equal protection. Id.  

There has been further case law evidence in lower courts demonstrating that transgender 

persons are not considered a suspect class and are thus subject to rational basis review. See Etsitty 

v. Utah Transit Auth., 502 F.3d 1215, 1228 (10th. Cir. 2007);  Jamison v. Duave, No. S-11-cv-

2056 WBS, 2012 WL 996383 at *3 (E.D. Cal. Mar. 23, 2012) (“transgender individuals do not 

constitute a ‘suspect’ class, so allegations that defendants discriminated against him based on his 

transgender status are subject to a mere rational basis review”); Kaeo-Tomaselli v. Butts, No. 11-

cv-00670 LEK, 2013 WL 399184 at *5 (D. Haw. Jan 31, 2013) (noting the plaintiff’s status as a 

transgender female did not qualify her as a member of a protected class and explaining the court 

did find no “cases in which transgendered individuals constitute a ‘suspect’ class”); Lopez v. City 

of New York, no. 05-cv-1032-NRB, 2009 WL 229956, at *13 (S.D.N.Y. Jan 30, 2009) (explaining 

that because transgender individuals are not a protected class for the purposes of Fourteenth 

Amendment analysis, claims that a plaintiff was subjected to discrimination based on her status as 

transgender are subject to rational basis review). This abundance of case law provides further 

support that Petitioner is not a part of a suspect class and is therefore subject to rational basis 

review. The Fourteenth Circuit properly determined that Petitioner was not a part of a suspect class 

and denied her claim under a rational basis review. That decision should be affirmed. 

Respondent’s policy satisfies rational basis review because the Fair Opportunity For 

Women Athletes Policy has a legitimate interest in promoting equality for women in athletics and 

the means implemented by the policy achieve that interest. Therefore, this court should affirm the 

lower court’s ruling holding that the Respondent’s claim satisfied rational basis review. 
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This Court has established that rational-basis review in equal protection analysis "is not a 

license for courts to judge the wisdom, fairness, or logic of legislative choices." FCC v. Beach 

Communications, Inc., 113 S.Ct. 2096, 2100 (1993).  The Court has demonstrated that it is 

extremely deferential under a rational basis review. See F.C.C. v. Beach Communications, Inc., 

FCC v. Beach Communications, Inc., 113 S.Ct. 2096, 2100-2 (1993).; see also Heller v. Doe at 

2642 (Courts are compelled under rational-basis review to accept a legislature's generalizations 

even when there is an imperfect fit between means and ends.) See also Metropolis Theatre Co. v. 

Chicago, 33S.Ct. 441, 443 (1913) ("The problems of government are practical ones and may 

justify, if they do not require, rough accommodations -- illogical, it may be, and unscientific."). In 

fact, the Court doesn’t insist that a rational relationship between the classification and the purpose 

even exists, but only requires that the legislature could have reasonably believed that there was a 

connection.   Minnesota v. Clover Leaf Creamery Co., 101 S.Ct. 715, 725 (1981).  

The Fourteenth Circuit properly determined that the NGHSAA policy furthers a legitimate 

state interest and has a rational connection to the goals the policy seeks to achieve. That decision 

should be affirmed. 

1. The Fair Opportunity For Women Athletes Policy Further The State Interest 

Of Preserving The Athletic Gains Made By Biological Females and To Create 

A Level Playing Field For Female Athletes. 

 

After determining that rational basis review is the correct standard, this Court next turns to 

whether the policy furthers a legitimate state interest. This Court has demonstrated that 

classifications under rational basis review have a strong presumption of validity and those 

attacking the rationality of a policy “have the burden to negative every conceivable basis which 

might support it.” F.C.C. v. Beach Communications, Inc., FCC v. Beach Communications, Inc., 

113 S.Ct. 2096, 2100-2 (1993); (quoting Lehnhausen v. Lake Shore Auto Parts Co., 410 U.S. 356, 
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364 (1973). This Court has recognized interests that are far less legitimate and less important than 

promoting women's rights in athletics. See FCC, 113 S.Ct. 2096 at 2100-2. (The Cable Community 

Policy Act establishing a framework for regulating cable television was a legitimate interest.); see 

also Fitzgerald v. Racing Ass’n., 539 U.S. 103 (2003) (a different tax rate for an Iowa race track 

was a legitimate governmental interest.). 

Here, NGHSAA enacts the Women Athletes Policy in order to preserve the athletic gains 

made by females in the athletic arena and provide further opportunities for female athletes to 

compete in fair competition. This is an interest that far surpasses some of the interests recognized 

by this Court and is not “seriously contested” by the Petitioner. R. at 9.  Even the dissenting justice 

in the Fourteenth Circuit describes the attempt to protect opportunities for female athletes as 

“laudable.” R. at 14. The NGHSAA policy promoting the athletic opportunities of women easily 

meets the burden of a legitimate state interest. 

2. Prohibiting Biological Males From Female Athletic Competition Through The 

Fair Opportunity For Women Athletes Policy Has A Rational Connection To 

Creating A Level Playing Field For Biological Females. 

 

 Restricting biological males from female athletic competitions is rationally related to the 

goal of preserving fair competition in women’s athletics. This Court has demonstrated that the 

threshold to show a policy is rationally related to a governmental interest is low. This Court stated 

in F.C.C. v. Beach Communications, “[A] statutory classification that neither proceeds along 

suspect lines nor infringes fundamental constitutional rights must be upheld against equal 

protection challenge if there is any reasonably conceivable state of facts that could provide a 

rational basis for the classification.” F.C.C. v. Beach Communications, Inc., FCC v. Beach 

Communications, Inc., 113 S.Ct. 2096, 2100 (1993). Further, rational basis review is “enormously 

deferential.” Erwin Chemerinsky, The Rational Basis Test Is Constitutional (and Desirable), 14 
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GEO. J.L. & PUB. POL’Y 401, 402 (2016). The deferential nature of rational basis review 

provides the Respondent immense flexibility in how it decides to support its government interest. 

 Here, under the deferential standard of rational basis review, excluding biological males 

from participating in female sports is a measure that adequately supports the policy’s goal. The 

goal of the policy is to promote equal athletic opportunities for women. In accordance with the 

standard of F.C.C. v. Beach Communications, Inc., this classification does not proceed on suspect 

lines like race or religion. Further, prohibiting biological males from athletic competition is a 

means, rationally related to the NGHSAA policy goal of promoting women’s athletic 

opportunities. Prohibiting biological males from participating in female athletic competition is a 

means rationally related to furthering that goal. 

B. Even Under A Heightened Level Of Scrutiny, The Fair Opportunity For 

 Women Athletes Policy Furthers An Important Government Objective 

 Through Means Substantially Related To Creating Equitable Athletic 

 Opportunities For Women. 

 

Assuming arguendo that this Court adopts a heightened level of scrutiny, Petitioner’s equal 

protection claim still fails. Under the Equal Protection Clause of the Fourteenth Amendment, 

jurisdictions sometimes find that transgender people are a quasi-suspect class, warranting an 

intermediate level of scrutiny. United States v. Virginia, 116 S.Ct. 2263, 2275 (1996); see also  M. 

v. Superior Court, 101 S.Ct. 1200, 1203-04 (1981) When a court implements a heightened level 

of scrutiny for gender classifications, the policy must satisfy two conditions. The challenged policy 

must (1) serve an important government objective and (2) support the objective through means 

substantially related to that government objective. Id. If this court adopts a heightened level of 

scrutiny, Respondent’s policy still does not violate Petitioner’s Fourteenth amendment rights.  

Here, there is overwhelming evidence that Respondent’s policy fulfills an important 

government objective that is substantially related to serving a governmental interest. Respondent’s 
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policy aims to provide equal opportunity for women in athletic competitions by preventing 

biological males from competition. This level playing field allows female athletes to showcase 

their abilities and receive recognition for their achievements. Courts find that guaranteeing equality 

of opportunity between the sexes constitutes an important governmental interest. Clark v. Arizona 

Interscholastic Ass’n., 695 F.2d 1126, 1131 (9th Cir. 1982); see also Virginia at 2275. It is settled 

case law that promoting women’s equality is a legitimate governmental interest. Substantial 

amounts of precedent combined with the fact that Petitioner does not raise a serious argument to 

the objective, provides enough evidence to satisfy that the Fair Opportunity for Women Athletes 

policy withstands the first prong of the equal protection analysis. R. at 9. 

Petitioner’s argument that the NGHSAA policy is not substantially related to the goal of 

providing equal opportunity for women deservedly failed in lower court. Petitioner’s argument is 

flawed because in athletic competition, the genders are not similarly situated. When physiological 

differences between men and women lead to inequitable physical opportunities, the genders are 

not similarly situated. Bauer v. Lynch,  812 F.3d 340, 352 (4th Cir. 2016); see also Clark v. Arizona 

Interscholastic Asso., 695 F.2d 1126 (9th Cir. 1982). The evidence in this case demonstrates the 

physiological differences between males and females which necessitates different standards.  The 

Supreme Court upholds statutes where “the gender classification is not invidious, but rather 

realistically reflects the fact that the sexes are not similarly situated in some circumstances.” M. v. 

Superior Court, 101 S.Ct. 1200, 1203-04 (1981); see also Califano v. Webster, 430 U.S. 313 

(1977). Courts rule that when a policy discriminates on the basis of sex for the purposes of physical 

capabilities, setting different standards for gender is an acceptable proxy that satisfies intermediate 

scrutiny. M. v. Superior Court, 101 S.Ct. 1200, 1203-04. See also Clark, 695 F.2d at 1131. This 
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Court should rule that the exclusion of biological males from female athletic competition is 

substantially related to providing equal opportunities and protection for women.  

Petitioner’s argument that Respondent’s policy violated her equal protection rights failed 

in the Fourteenth Circuit’s analysis. This Court should uphold that ruling. As established in the 

Supreme Court, when the government objectives are substantially related to the governmental 

interest, intermediate scrutiny is satisfied. United States v. Virginia, 116 S.Ct. 2263, 2275 (1996). 

Respondent’s policy promotes important governmental objectives. This is not challenged by the 

Petitioner. R. at 9. The NGHSAA’s parameters are substantially related to the policy’s objective 

of creating equal opportunities for women. Therefore, this court should affirm the decision of the 

Fourteenth Circuit. 

1. The Policy Restricting Biological Men From Female Sports Is Substantially 

Related To The Goal Of Promoting Women Athletes Because The Genders 

Are Not Similarly Situated Which Necessitates A Policy Distinguishing 

Between The Two Biological Genders. 

 

Under the Equal Protection Clause of the Fourteenth Amendment, Petitioner is not 

similarly situated to the cisgender female athletes this policy seeks to protect. This Court should 

affirm the Fourteenth Circuit’s decision denying Petitioner’s equal protection claim because the 

physiological differences between males and females make them not similarly situated for the 

purpose of equal protection claims. Creating separate standards for men and women in physical 

competition is appropriate when the physiological differences between genders necessitate them. 

Schlesinger v. Ballard, 95 S.Ct. 572 (1975); see also Clark v. Arizona Interscholastic Asso., 695 

F.2d 1126 (9th Cir. 1982). 

         The Supreme Court has warned that classification on gender shall not be based on 

generalizations. Classifications based strictly on sex cannot survive without reference to actual 

skill differentials in particular sports. Schlesinger v. Ballard, 95 S.Ct. 572 (1975). This case is not 
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an example of an overbroad generalization about the differences in gender capabilities. In this case, 

the overwhelming physiological differences between males and females create justification for the 

policy. The legitimate physical differences between males and females result in them not being 

similarly situated under the equal protection analysis. 

Gender classifications satisfy intermediate scrutiny when the inherent physical differences 

between males and females necessitate separate standards. In M. v. Superior Court, the Supreme 

Court determined that males and females were not similarly situated physically. M. v. Superior 

Court, 101 S.Ct. 1200, 1203-04 (1981). As a result of this, the Court ruled that there were different 

standards for equal protection between males and females regarding intercourse with the opposite 

gender. Id. at 1205-06. The policy in question withstood intermediate scrutiny because the 

Supreme Court determined that the discrimination in the standard was necessary to protect the 

interests of women. Id. at 1208. The Court based its analysis on the fact that a gender-neutral 

statute would not suffice, because the physiological differences between males and females would 

leave women disadvantaged. Id. at 1206. The differences in law enforcement and enactment based 

on gender satisfied the “substantially related requirement” because the physiological differences 

necessitated a different standard.  The Court determined that males and females were not similarly 

situated.   

Similarly, in Bauer v. Lynch, the Fourth Circuit found that it was appropriate to distinguish 

between the sexes when setting fitness standards for FBI physical testing. Bauer v. Lynch, 812 

F.3d 340, 352 (2016). The court determined that holding men and women to different testing 

standards was acceptable because the physiological differences between men and women left them 

differently situated for physical fitness evaluation. Bauer at 350-1.  (“Equally fit men and women 

demonstrate their fitness differently.”). The court based their decision on the fact that the tangible 
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physiological discrepancies between males and females left biological males with a physical 

advantage in athletic competition. Id. This court should look to the Fourth Circuit in Bauer, 

recognizing that the physiological differences between males and females leave them differently 

situated and therefore do not receive the same equal protection.  

Case law provides a legal justification as to why males and females are not similarly 

situated physically, but this analysis is enhanced by scientific data. The physiological differences 

paired with real life examples of the differences between male and female sports demonstrate that 

males and females are not similarly situated. Citing a study, in Brenden v. Indep. Sch. Dist, the 

Court stated: 

There are, of course, substantial physiological differences between males and females. As 

testified to by defendants' expert witnesses, men are taller than women, stronger than 

women by reason of a greater muscle mass; have larger hearts than women and a deeper 

breathing capacity, enabling them to utilize oxygen more efficiently than women, run 

faster, based upon the construction of the pelvic area, which, when women reach puberty, 

widens, causing the femur to bend outward, rendering the female incapable of running as 

efficiently as a male. These physiological differences may, on the average, prevent the 

great majority of women from competing on an equal level with the great majority of males. 

The differences may form a basis for defining class competition on the basis of sex, for the 

purpose of encouraging girls to compete in their own class and not in a class consisting of 

boys involved in interscholastic athletic competition. 

  

Brenden v. Indep. Sch. Dist., 342 F. Supp. 1224, 1233 (D. Minn. 1972) 

         In addition to the scientific data cited therein, the discrepancies in rules between male and 

female sports demonstrate that the two genders are held to different standards. See Petrie v. Illinois 

High School Athletic Association, 394 N.E.2d 855, 863 (Ill. 1979) (noting that in girls volleyball 

the net is positioned at a lower height); see also Gomes v. R.I. Interscholastic League, 469 F. Supp. 

659, 661 (D.R.I. 1979) (the dimensions of a baseball field are larger than that of a softball field by 

30 feet per basepath); see also Jeff Gordon, What are the Biggest Differences Between Girls' and 

Boys' High School Basketball (girls use a basketball that is smaller in circumference and lighter 
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in weight.)1 An example that is specific to swimming, is that to qualify for the United States Swim 

Team, every single event requires a faster time to qualify from males than females.2 

In this case, there are inherent differences between the male and female bodies that 

necessitate this Court to reason that they are not similarly situated. Sex classifications are normally 

conducted in order to protect females. The policy in this case was implemented for the benefit of 

protecting equal opportunities for females. R. at 9. Overwhelming empirical data exists to support 

the claim that the physiological differences between the two genders present biological males with 

a distinct athletic advantage. There is enough evidence to demonstrate that the discriminatory 

nature of the policy is acceptable based on the fact that the two genders are not similarly situated. 

         Although the above discrepancies in athletics exist between males and females, this case is 

unique because it involves a transgender female. However, the Record is absent of any evidence 

that the Petitioner has undergone hormone therapy to change her body in a way that would lessen 

the physiological differences between males and females. Petitioner argues that the basis of this 

policy is couched in discrimination against transgender people. R. at 9. However, the purpose of 

this policy is to support equality in competition amongst cisgender women. Id. The scientific data 

demonstrates that when biological men compete against women, males have a distinct advantage, 

creating two genders that are not similarly situated for athletic competition. The only reason for 

this policy’s discriminatory nature is because of the biological differences between males and 

 
1 See Jeff Gordon, What are the Biggest Differences Between Girls’ and Boys’ High School 

Basketball?, LIVESTRONG.COM (DEC. 21, 2015). http://www.livestrong.com/article/488454-

what-are-the-biggest-differences-between-girls’-and-boys’-high-school-basketball/ (noting girls 

use a slightly smaller basketball that is 28.5 to 29 inches in circumference and 18 to 20 oz. in 

weight and a boy’s basketball is 29 to 30 inches in circumference and 20 to 22 oz. 
2 2020 United States Swimming Trials Qualifying Times: 

https://www.usaswimming.org/docs/default-source/timesdocuments/time-standards/2020-trials-

qualifying-times.pdf 

http://www.livestrong.com/article/488454-what-are-the-biggest-differences-between-girls'-and-boys'-high-school-basketball/
http://www.livestrong.com/article/488454-what-are-the-biggest-differences-between-girls'-and-boys'-high-school-basketball/
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females that necessitate the separation of the two for athletic competition. Therefore, the policy's 

discriminatory nature does not violate equal protection. 

 

2. The Fair Opportunity for Women Athletes Policy Satisfies Heightened Scrutiny 

Because The Exclusion Of Biological Males From Female Athletic Competition Is An 

Acceptable Measure That Is Substantially Related To The Goal Of Protecting Female 

Athletic Opportunities.   

 

The two genders are not similarly situated for purposes of the equal protection. 

Implementing a policy that creates a division between two sexes for the purposes of athletic 

competition satisfies the “substantially related” requirement of the Equal Protection Clause. 

Courts have demonstrated that the exclusion of biological males from female athletic 

competition is an acceptable proxy that satisfies the “substantially related” requirement of 

intermediate scrutiny. Clark v. Arizona Interscholastic Asso., 695 F.2d 1126 (1982); Petrie v. 

Illinois High School Athletic Association, 394 N.E.2d 855 (Ill. 1979). 

This Court should look to the Ninth Circuit in Clark v. Arizona Interscholastic 

Association., because the case facts closely align with the facts of this case. Clark v. Arizona 

Interscholastic Association., 695 F.2d 1126 (1982). In Clark, a male athlete sought participation 

on the all-female volleyball team because the school did not have a male team. Clark 695 F.2d at 

1127. The Ninth Circuit correctly found that preventing biological males from competing in female 

sports promoted equality of athletic opportunity for female athletes, which was “no question” a 

legitimate and important governmental interest. Clark 695 F.2d at 1131. Although the Ninth 

Circuit recognized that gender classifications that are ‘archaic and overbroad’ are not protected, 

the court determined that the physiological athletic advantages that high school males possess were 

legitimate and not overbroad. Id. As a result, the court determined that the two genders were not 

similarly situated for athletic competition, the differentiation of athletic competition by gender was 
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a measure substantially related to the governmental policy under intermediate scrutiny. Therefore, 

the policy did not violate the Equal Protection Clause.  

The same physiological differences that guided the court in Clark are present in this case. 

Although a transgender female, this case involves someone with the genetic makeup of 

a  biological male attempting to compete in the female athletic arena. Like the policy at issue in 

Clark, the state policy in the present case seeks to promote equal athletic opportunities for 

cisgender females by restricting biological males from athletic competition. Although this case 

surrounds a transgender female, the physiological advantages that were present in the Clark case 

are still present here. This case presents physiological evidence that the exclusion of males is 

necessary to promote female athletic opportunities. See Appendix. In the 200-yard individual 

medley and the 100-yard butterfly, the male’s best times, median times, and average times were 

all quicker than the times for the girls in the same event. See Appendix. This presents tangible 

evidence that biological males have a competitive advantage in swimming. By not restricting 

biological males from female swimming, it would introduce a class of persons more physically 

adept to succeed in swimming. As a result, the opportunities of female swimmers would be 

diminished. The court in Clark determined that the separation of males and females for the purpose 

of athletic competition was substantially related to the interest of protecting women's equal 

opportunities in athletics. These physiological differences are the reason that the biological split 

of the genders for the purposes of athletic competition is substantially related to the government 

goal. Like Clark, this Court should find that the NGHSAA policy withstands intermediate scrutiny. 

         The Clark court was not alone in recognizing that the split between genders is a measure 

satisfying heightened scrutiny when the genders are not similarly situated. In Petrie v. Illinois High 

School Association., the court held that prohibiting male participants from female sports preserved 
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athletic competition for females and prevented unfair competition. Petrie v. Ill. High Sch. Asso., 

75 Ill. App. 3d 980, 992 (1979). The court reasoned that the classifications of athletic teams based 

on gender were not based on archaic and overbroad generalizations, but the physical differences 

between males and females. Petrie  75 Ill. 3d at 989. (“At a high school level, the average male is 

objectively more physically capable than the average female.”). The Court’s reasoning was that 

the physiological differences between males and females made the division between male and 

female competition substantially related to the governmental policy. The court’s rationale was 

bolstered by the reasoning that ‘separate but equal’ was appropriate in the context of high school 

athletics. Petrie at 985. See also Hoover v. Meiklejohn, 430 F.Supp. 164 (D. Colo. 1977). 

         The present case features similar details to Petrie. Like that case, the Petitioner makes a 

claim that the Respondent’s policy prohibiting the participation of non-cisgender females in 

athletics violates the Equal Protection Clause. Noting the similarities between the present case and 

Petrie, this Court should rule in the same fashion, recognizing that a policy restricting participation 

in female sports to cisgender participants sufficiently satisfies the “substantial relation” standard 

of the Fourteenth Amendment. 

         Although the issues in the present case involve an athlete identifying as transgender, this 

policy is based solely on the fact that the Petitioner is still biologically a male. This is what makes 

our case distinguishable from a case like Hecox v. Little. See Hecox v. Little, 2020 U.S. Dist. 

LEXIS 149442 (D. Idaho Aug. 17, 2020). In Hecox, the Plaintiffs were transgender female athletes 

challenging an Idaho statute prohibiting transgender female competition in female sports at the 

collegiate level. Hecox, 2020 U.S. Dist. LEXIS 149442 at *11. Although an Idaho state policy was 

in question, the law was paired with NCAA requirements because the plaintiffs were seeking to 

be collegiate athletes. Id. The NCAA requires that in order for a transgender female to compete on 
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a women’s team, she must undergo one year of hormone suppression before competition. Id. A 

large reason the court granted the injunction is because “the significant dispute regarding whether 

such [transgender female] athletes actually have physiological advantages over cisgender women 

when they have undergone hormone suppression in particular, the Act’s categorical exclusion of 

females has no relationship to ensuring equality and opportunities for female athletes in Idaho.” 

Id. at 95. This evidence demonstrates that the court seriously took into account the diminished 

physiological differences resulting from hormone suppression. Id. As a result, the genders were 

more similarly situated, and the physiological differences. The physiological similarities made the 

policy unnecessarily discriminatory, guiding the court’s decision.  The court determined that the 

separation of biological sexes for the purpose of athletic competition violated the Equal Protection 

Clause because the hormone suppression lessened the physiological differences. 

         The present case is different than Hecox, because in our case, there is no record of 

hormone suppression. Differentiation between sexes for athletic competition is substantially 

related to the goal of promoting equality, as long as the sexes are not similarly situated. In 

Hecox, as a result of hormone suppression, the sexes were similarly situated for athletic 

competition, making the policy not substantially related to the governmental goal. However, the 

present case is different. The physiological differences that were diminished in Hecox are still 

present for our Petitioner. The case facts align much closer to Petrie and Clark, where the 

physiological differences are still present. Based on the fact that there is no evidence in the 

record of hormone suppression from the Petitioner, this Court should recognize that the 

NGHSAA policy is not unnecessarily discriminatory. The separation of sexes for athletic 

competition is an appropriate, substantially related policy to the governmental interest in this 

case. 
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II. THE NORTH GREENE ATHLETIC ASSOCIATION POLICY DOES NOT 

VIOLATE DUE PROCESS. 

 

 The Fourteenth Circuit correctly held that the NGHSAA policy does not violate the Due 

Process Clause. The policy prohibits biological males from participating on female athletic 

teams. The Due Process Clause of the Fourteenth Amendment to the United States Constitution 

provides “no state shall deprive any person of life, liberty, or property, without due process of 

law.” U.S. Const. Amend. XIV, § 1. The first step in a Due Process analysis is to determine 

whether the right that has been allegedly violated is a fundamental right. See Leebaert v. 

Harrington, 332 F.3d 134, 140 (2d Cir. 2003). Governmental actions that infringe on a 

fundamental right receive strict scrutiny. Mullins v. Oregon, 57 F.3d, 789, 793 (9th Cir. 1995). 

Governmental actions that do not infringe on a fundamental right and do not involve suspect 

classifications, will be upheld if they are rationally related to a legitimate state interest. See 

Washington v. Glucksberg, 117 S.Ct. 2258, 2271 (1997), Heller v. Doe, 113 S.Ct. 2637, 2642-43, 

Immediato v. Rye Neck Sch. Dist., 73 F.3d 454, 461 (2d Cir. 1996). 

A. Participating on North Greene High School’s Swim Team Is Not a Fundamental 

Right. 

 

 The Fourteenth Circuit Court of Appeals correctly denied Petitioner’s Due Process claim. 

Liberty is a rational continuum which broadly speaks including freedom from all substantial and 

arbitrary impositions. Planned Parenthood of Southeastern Pennsylvania v. Casey, 112 S. Ct. 

2791 (1992). The Due Process Clause has been read to extend beyond freedom of physical 

restraint. See, e.g., Pierce v. Society of Sisters, 45 S.Ct. 571, 574 (1925), Myers v. Nebraska, 43 

S.Ct. 625 (1923), Michael H. v. Gerald D., 109 S.Ct. 2333, 2341 (1989).  

 Petitioner’s Due Process claim does not rise to the level of constituting a fundamental right. 

The Supreme Court of the United States has recognized interracial marriage as a fundamental right. 
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Loving v. Virginia, 87 S.Ct. 1817,1824 (1967). The Supreme Court has also recognized that the 

Constitution does not permit a state to forbid a married couple from using contraceptives. Griswold 

v. Connecticut, 85 S.Ct. 1678 (1965). It is well settled law that the Constitution places limits on a 

State’s right to interfere with a person’s most basic decisions about family and parenthood. See 

Planned Parenthood of Southeastern Pennsylvania v. Casey, 112 S. Ct. 2791 (1992), Carey v. 

Population Services International, Moore v. East Cleveland, 97 S.Ct. 1932 (1977). The Court has 

also looked to tradition to determine whether a right is fundamental or not. Michael H. v. Gerald 

D., 109 S.Ct. 2333, 2341 (1989). In Casey, the court highlighted that matters involving most 

intimate and personal choices a person may make in a lifetime, are central to the liberty that the 

Fourteenth Amendment protects. Planned Parenthood of Southeastern Pennsylvania v. Casey, 112 

S. Ct. 2791 (1992).  The Supreme Court has said that the right to privacy includes several more 

specific subsets of rights, such as the right to marriage, right to use contraception, right to bodily 

integrity, and decisional autonomy. See Obergefell v. Hodges, 135 S.Ct. 2584 (2015), Griswold v. 

Connecticut, 85 S.Ct. 1678 (1965),  Doe v. Independent School Dist., 15 F.3d 443 (1994). The 

right to contraception has been deemed to be encompassed by the right to marriage, which falls 

under the right to privacy. Griswold v. Connecticut, 85 S.Ct. 1678, 1682 (1965). The Court in 

Griswold defined the use of contraceptives as lying within the zone of privacy that is created by 

several fundamental constitutional guarantees. Id.   

 This Court has often applied that “governmental purpose or control to prevent activities 

constitutionally subject to state regulation may not be achieved by means which sweep 

unnecessarily broadly and thereby invade the area of protected freedoms” NAACP v. Alabama, 84 

S.Ct. 1302, 1314 (1964). Right of personal privacy or a guarantee of certain zones of privacy exist 

under the Constitution U.S.C.A. Const. Amends. 1,4,5,9,14, §1. Only personal rights that can be 
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deemed fundamental or implicit in the concept of ordered liberty are included in this guarantee of 

personal privacy. Id. The Constitution does not explicitly mention any right of privacy. Roe v. 

Wade, 93 S.Ct. 705, 726 (1973). 

 In Lawrence v. Texas, the court examined whether the petitioner’s criminal convictions for 

adult consensual sexual intimacy in the home violated their vital interests in liberty and privacy 

protected by the Due Process Clause of the Fourteenth Amendment. Lawrence v. Texas, 123 S.Ct. 

2472, 2476 (2003). The petitioners in Lawrence were consenting adults. Id. The court held that the 

petitioners were entitled to engage in sexual conduct without intervention of the government. Id. 

at 2585. Lawrence differs from the present case because it was focused on conduct that was being 

regulated inside someone’s home. In Lofton v. Secretary of Dept. of Children and Family Services, 

543 U.S. 1081 (2004), the Court declined to interpret Lawrence to announce a new fundamental 

right. North Greene’s athletic policy does not prohibit individuals from being transgender or from 

identifying as their gender at school. North Greene’s athletic policy prohibits individuals that are 

biologically male from participating in women’s sports. R. at 5. The Court in Lawrence also 

clarified that the case did not involve persons who might be injured or involve public conduct. Id.  

Conversely, Petitioner competing on a women’s swim team as a biological male is public conduct 

and does involve other persons who might be injured because of her participation. Petitioner 

participating on the North Greene High School swim team directly harmed Brittany and other 

female athletes like her, which led to the high school receiving complaints to their athletic 

association. Id. 

 In Pierce, the Court analyzed whether an act that requires every parent, guardian, or other 

person having control of a child to send him to a public school in the district where the child 

resides. Pierce v. Society of Sisters of the Holy Names of Jesus and Mary, 45 S.Ct. 571, 570 (1925). 
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The Petitioner in Pierce alleged that the enactment conflicted with the right of parents to choose 

where their children will receive appropriate mental and religious training and right of the child to 

influence parent’s choice of school. Id. The Court pointed out that the Constitution may not be 

abridged by legislation which has no reasonable relation to some purpose. Id. at 573. The Court in 

Pierce held that the Act of 1922 unreasonably interferes with the liberty of parents and guardians 

to the direct upbringing and education of children in their control. Id.  

 The NGHSAA’s policy that prohibits biological males from participating in women’s 

athletics does not conflict with the rights of parents to choose where their children go to school. 

Further, a child’s ability to influence a parent’s choice of school remains as well. The NGHSAA 

policy is aimed at preserving biologically female athletes’ significant athletic gains. R. at 5. The 

policy in Pierce forced children to attend state public schools and made not doing so a 

misdemeanor. There is no mention of any punishment for an individual who attempts to not abide 

by the NGHSAA policy. Id. The policy also does not prohibit Petitioner from playing at any other 

school on a women’s athletic team; it only prohibits her from participation on female teams at 

North Greene High School. The NGHSAA policy also does not prohibit a biological male who 

identifies as a female from participating on a team designated for males. Id.  

 The Court highlights that an asserted liberty interest be rooted in history and tradition. 

Michael H v. Gerald D., 109 S.Ct. 2333, 2342 (1989). An establishing liberty interest is created 

by biological fatherhood plus an established parental relationship. Id. The court failed to find that 

an individual does not have a due process right to maintain a filial relationship with two men. Id. 

at 2346. The Court has been reluctant to expand the concept of substantive due process. 

Washington v. Glucksberg, 117 S.Ct. 2258, 2268 (1997). Regarding the athletic context of this 

case, in the United States there is no deeply rooted tradition in permitting biological males from 
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participating on a team designated for women. Up until the last several decades, women’s 

opportunity in sports were limited, as males’ sports were far more prevalent. Today, female ratings 

and viewer amounts are shadowed by the mass following of male’s sports such as, but not limited 

to NFL, NHL,  and MLB. Even with female UFC fighting and wrestling on the rise, the revenue, 

the following, and the publicity fail in comparison to the ones that male sports leagues and teams 

have. This lack of tradition makes it extremely unlikely that this Court will recognize that 

petitioner’s right to privacy has been violated.  

 The NGHSAA policy does not prohibit any individual from their right to privacy. The 

NGHSAA policy does not attempt to regulate private conduct or prohibit someone from 

identifying as a female when they are biologically a male. R. at 5. The NGHSAA permits Petitioner 

and her parents to opt to attend a different school and does not punish her for doing so. Id. The 

NGHSAA policy of prohibiting biological males from participating on women’s designated sports 

teams does not violate the right to privacy encompassed in the Fourteenth Amendment 

 The importance of a service performed by a state does not determine if that service should 

be regarded as fundamental. San Antonio Independent School Dist. V. Rodriguez 93 S.Ct. 1278, 

1295 (1973). The Court reasoned that to determine whether education is “fundamental” is to 

analyze whether the right to education is explicitly or implicitly guaranteed by the Constitution. Id 

at 1299. In Antonio, the Appellees brought a class action on behalf of school children throughout 

the state who were members of minority groups attacking the financing that schools receive. Id at 

1282. The court in Antonio recognized that education is not a right that is afforded explicitly by 

the Federal Constitution. Id. See Goonewardena v. New York, 475 F.Supp. 2d 310, 325 (2007). 

The Appellees in that case attempted to create a nexus between speech and education. Appellees 

argued that without a formidable education, the right to speak is hindered by an inability to 
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articulate persuasively. Id. The court clarified that the right to speak is important, but the 

government does not possess the ability to guarantee citizens the most effective speech. Id.  

 Similar to Antonio, Petitioner is alleging that the NGHSAA policy that prohibits her from 

participation as a member of the North Greene High School’s swim team is unconstitutional. R. at 

6. Further, Petitioner alleges that the NGHSAA’s policy violates the Due Process Clause of the 

Fourteenth Amendment to the United States Constitution. R. at 6. Following the holding in 

Antonio, the NGHSAA’s policy that states “teams that are designated for females, women, or girls  

shall not be open to students who are biologically male” does not violate the Due Process Clause 

of the Fourteenth Amendment. The education that North Greene High School provides is not 

fundamental, therefore, the extracurricular activities that are hosted by North Greene High School, 

are not fundamental rights. The policy that North Greene High School has enacted does not affect 

the quality of education that Petitioner is being given, nor her education at all.  

 The NGHSAA policy merely prohibits her from participating on a sports team that is 

designated for cisgender females because she is biologically male. Further, though the Supreme 

Court has not recognized education as a fundamental right. Grutter v. Bollinger, 123 S.Ct. 2325 

(2003). The NGHSAA policy prohibits Petitioner from participating on the female sports team, 

because Petitioner is biologically male. Petitioner if she chooses, is still able to participate on the 

male swim team at North Greene High School. Therefore, the right to partake in extracurricular 

activities as a high school student is not a fundamental right. The Fourteenth amendment of the 

Due Process clause has not been violated. 

B. Because the North Greene High School Athletic Association Policy Does Not Violate 

a Fundamental Right, the Applicable Standard of Review Is Rational Basis Review. 

 

 The Due Process Clause of the Fourteenth Amendment ensures that the government may 

not deprive citizens of “life, liberty, and property” without “due process” of law. Wagner v. 
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Haslam, 112 F.Supp.3d 673 (M.D. Tenn. 2015). This clause protects citizens from the deprivation 

of certain interests such as a legitimate property claim of entitlement to a government service. 

Even in those instances, the clause protects citizens only from the deprivations of those interest 

without an appropriate process for doing so. Id. at 692. In most situations, the Constitution requires 

only that the state or local policy be “rationally related” to a “legitimate governmental objective.” 

In the context of rational basis review of substantive due process claims, legislative choice is not 

subject to courtroom fact-finding and may be based on rational speculation unsupported by 

evidence or empirical data. U.S.C.A. Const. Amend. 14. 

1. Preserving The Significant Gains Biological Female Athletes Have Made In the 

Recent Decades to Afford Them Greater Opportunities to Compete on an Even 

Playing Field With Men Furthers a Legitimate Government Interest. 

 

 The term “rational” has a special meaning in constitutional law. It does not mean that a law 

must be reasonable, sensible, well-founded, effective, or supported by evidence. Id. at 692-93. In 

many contexts (including public education), state legislatures and policymakers can make 

“rational” decisions that, when implemented, are unreasonable, counter-productive to a stated goal, 

or contrary to all past experience and evidence.”.  Id. When a federal court conducts a rational 

basis review, the review is limited to determining only whether there is a conceivable rational 

relationship between the policy and a legitimate governmental objective. Id. “The rational 

relationship need not even be articulated by the policymakers defending the policy choice, and 

there may be no actual proof supporting that decision (in fact, there could even be proof 

demonstrating that the policy does not, in fact, achieve the desired result).”. Id. Where rational 

basis review applies, the U.S. Constitution allows state legislators and policymakers to make 

decisions provided that those decisions are based on some conceivable rationality. Id. at 693. 
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 When a school’s policy permits transgender students to use restrooms, locker rooms, and 

showers that matched students gender identity rather than their biological sex assigned at birth, the 

district’s plan was found to be a legitimate government interest. Parents for Privacy vs. Barr, 949 

F.3d 1210 (2020). In Romer, the Supreme Court cautioned that laws that classify people, 

irrespective of personal motives of their drafters, do raise the inevitable inference that the 

disadvantage imposed is born of animosity of the persons affected. Romer v. Evans, 116 S.Ct. 1620 

(1996). When a  legislative act’s principal purpose is to codify malice, the court will not recognize 

a legitimate government interest. U.S. v. Windsor, 113 S.Ct. 2675 (2013). A city’s refusal to 

reconnect public utilities to houses did not demonstrate a legitimate government interest in 

protecting open access to a public beach. Mikeska v. City of Galveston, 451 F.3d 376 (2006). A 

denial to practice one’s profession can be a deprivation of a liberty interest if the reasons for the 

denial offend due process. Schware v. Bd. of Bar Exam’rs, 77 S.Ct. 752 (1957). A legitimate 

government interest is recognized when the policy aims to ensure compliance with the law in order 

to maintain health and safety to the public. FM Operating Co., 93 F.3d at 172-73. Whether a 

government action is rationally related to a legitimate government interest is a question of law for 

the court. FM Properties Operating Co., v. City of Austin, 93 F.3d 167 (1996).  The court has not 

deeply elaborated on the standards for determining what a legitimate government interest is, but 

has made clear that the broad range of governmental purposes and regulations satisfies these 

requirements. Nollan v. California Coastal Communication, 107 S.Ct. 3141 (1987). Only a 

conceivable government interest is necessary. Reyes v. North Texas Tollway Authority (NTTA), 

186 F. Supp. 3d 621 (2011).  

 The policy aims to preserve female athletic gains through restricting competition to 

cisgender females. R at 5. The NGHSAA policy is a legitimate government interest and is an  
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appropriate measure to satisfy this goal. Id. The Fair Opportunity for Women Athletes policy 

explained that the policy was premised on the fact that there are “inherent, physiological 

differences between males and females that result in different athletic capabilities” Id.  Further, 

the policy states “to allow biological males to compete against women would put women at an 

unfair competitive disadvantage.” Id. Many students, like Brittany Miller and other swimmers, 

complained to North Greene High School Athletic Association in February of 2020, after the 

seasons end. Id. During the 2020 season, there were no rules addressing whether a biological male 

could compete on a team not aligned with his identified gender. Id. At a meeting, Brittany Miller 

and other students shared that they feared that allowing transgender individuals to compete would 

undermine the progress made with regards to women’s opportunities in athletics. Id.  

 North Greene High School stated that the policy “aimed to preserve biologically female 

athletes’ significant gains made over the past decades to afford them great opportunities to compete 

on an even playing field with men.” Id. The policy that was enacted by NGHSAA directly proves 

their reasoning for doing so. By preventing transgender athletes like Petitioner from participating 

on athletic teams or sports designated for females, the policy preserves the significant gains made 

over the past decades for women. Without this policy’s enactment, many cisgender female students 

would find it increasingly difficult to compete on their high school’s athletic team, to no fault of 

their own. The policy preserves biological females’ attempts to gain recognition through athletic 

achievement and therefore aims to serve a legitimate government interest. 

2. The North Greene’ High School Athletic Association is Rationally Related to the 

Government Interest of Preserving the Significant Gains in Women’s Athletics Over 

the Last Several Decades. 

 

 The substantive due process analysis is “only whether a rational relationship exists between 

the [governments action] and a conceivable legitimate governmental objective.” FM Properties 



 39 

Operating Company, 93 F.3d, at 174-75.  As long as an administrative fee is rationally related to 

any legitimate government interest, it does not violate the plaintiffs substantive due process rights. 

Reyes v. North Texas Tollway Authority, 186 F.Supp. 3d 621 (2016). The fundamental issue in due 

process law is not whether state officials violated state law, but whether they provided the plaintiff 

with the [federal] constitutional minima.”), cert. denied, Gerhart v. Hayes, 121 S.Ct. 573 (2000). 

If the question is at least debatable, there is no substantive due process violation. Ohio v. Ambler 

Realty Co., 47 S.Ct. 114 (1926). In Washington, the assisted suicide ban was found to be rationally 

related to a legitimate government interest. Washington v. Glucksburg, 117 S.Ct. 2258 (1997).  

 The “best interest” of a child is likewise not an absolute and exclusive constitutional 

criterion for the governments exercise of custodial responsibilities that it takes on. Reno v. Flores, 

113 S.Ct. 1439, 1447 (1993). A law was found to be rationally related when it promoted quality 

of health care services and protected infrastructural investment by insulating existing health care 

providers from new competition. Birchansky v. Clabaugh, 955 F.3d 658 (2020). “If the 

government’s actions were not rationally related to that legitimate government interest or were 

motivated by bias, bad faith, or improper motive, a substantive due process violation exists.” 

U.S.C.A. Const. Amends. 5, 14.  

 NGHSAA’s policy is rationally related to the interest of preserving the significant gains 

women have made in athletics over the last several decades. The NGHSAA policy prohibits 

biological males from female athletic competition. Like in Birchansky, the NGHSAA policy is 

rationally related to preserving cisgender women’s accomplishments in athletics. In Birchansky, 

the court found it was reasonable to insulate existing health care providers from competition. 

Birchansky, 955 F.3d. 751 (2020). Similarly, the NGHSAA policy insulates cisgender women’s 

athletics from competition that includes biological males. The NGHSAA policy does so to 
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preserve the significant gains that female athletics have made over the last several decades. R. at 

5.  If the policy were not rationally related to preserve female athletic advancements, it would 

prohibit all transgender athletes from competing at North Green High School. 

 The burden is on Petitioner to show how North Greene’s policy would fail rational basis 

review. The policy North Greene High School enacted reasonably prohibits biological males from 

participating in women’s athletics. North Greene’s policy protects the strides that women have 

made in athletics. Without the policy, North Greene’s female athletes would face an even larger 

uphill battle, because they will be competing against individuals who are biologically different. 

The biological difference is what inspired the parents and athletes of North Greene’s school district 

to speak up at the North Greene meeting. R. at 6. North Greene High School’s policy that prohibits 

biological males from participating in female athletics withstands rational basis review because it 

aims to preserve the strides women have made it athletics.  

C. Even If this Court Decides to Apply Strict Scrutiny; North Greene’s Policy Should be 

Found as Constitutional. 

 

 Under the Due Process Clause, interference with a fundamental right warrants the 

application of strict scrutiny. Washington v. Glucksburg, 117 S.Ct. 2258 (1997), Zablocki v. 

Redhail, 98 S.Ct. 673 (1978). Under strict scrutiny, a law “may be justified only by compelling 

state interests and must be narrowly tailored to express only those interests.” Carey v. Population 

Servs. Int’l., 97 S.Ct. 2010 (1977). Proponents bear the burden of demonstrating that their policy 

satisfies this standard. Fisher v. Univ of Tex. at Austin, 133 S.Ct. 2411 (2013). Proponents must 

rely on “actual purpose” rather than hypothetical justifications. See Shaw v. Hunt, 116 S.Ct. 1894 

(1996).  

 To withstand strict scrutiny analysis, the government must show that its actions are 

narrowly tailored to further a compelling government interest. Gratz v. Bollinger, 123 S.Ct. 2411, 
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2427 (2003).  A compelling government interest that has been recognized by this Court  is having 

racially diverse schools. Christa McAuliffe Intermediate School PTO, Inc. v. De Blasio, 363 F. 

Supp. 3d 253 (2019). The Supreme Court has also repeatedly reaffirmed the benefits that flow 

from racial diversity in higher education as a compelling government interest. See Fisher v. Univ. 

of Tex. at Austin, 136 S.Ct. 2398,2208 (2016); Grutter v. Bollinger, 123 S.Ct. 2325 (2003); Gratz 

v. Bollinger 123 S.Ct. 2411 (2003). 

 A government interest in fostering biological reproduction within marriages did not survive 

strict scrutiny. Kitchen v. Herbert, 755 F.3d 1193 (2014). A government interest in encouraging 

gendered parenting style was not considered a compelling government interest and  did not survive 

strict scrutiny. Id. Concerns that permitting same sex marriage would cause substantial degree of 

discord was not be a compelling government interest and did not survive strict scrutiny. Id. In 

Kitchen, the court analyzed three rationales and found them to be compelling. Id. at 1219. 

Appellants argued the restrictions claiming that they were seeking to reserve unique social 

recognition for man-woman marriage so as to guide many procreative couples as possible into “the 

optimal conjugal childrearing model”. Id.  

 Appellants went on to argue that the state was sending a clear subtle message to all of its 

citizens that natural reproduction was healthy. Id. Appellants justifications rested fundamentally 

on a sleight of hand in which same-sex marriage is used as a proxy for different characteristics 

shared by same-sex couples and some opposite sex couples. Id. at 1220. The court in Kitchen 

pointed out that other states permit non-procreative couples to wed. Lawrence, 123 S.Ct. 2472 

(Scalia, J., dissenting). When a school creates a safety policy that seeks to ensure safety and well-

being of transgender students does not violate any recognizable constitutional rights. Parents for 

Privacy v. Barr, 949 F.3d 1210,1240 (2020). 
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 Strict scrutiny is applied when an alleged right of privacy or right to bodily integrity has 

been violated. Planned Parenthood of Southeastern Penn. V. Casey., 112 S.Ct. 2791 (1992). The 

Court has also held that the fundamental right of privacy interests protects citizens against 

government intrusions in intimate family matters of procreation, childrearing, marriage, and 

contraceptive choice. Id. at 2846 (Justice Blackmun concurring in part).  To survive “strict” 

constitutional scrutiny, the governmental entity imposing the restriction must demonstrate that the 

limitation is both necessary and narrowly tailored to serve compelling government interest. 

Griswold v. Connecticut, 85 S,Ct, 1678 (1965), Adarand Constructors, Inc., v. Pena, 515 U.S. 200, 

202(1995).  

 To overcome the burden of strict scrutiny the interest must be compelling. Id. at 2849. 

The limitation of prohibiting students who are biologically male from participating in sports 

designated for females is necessary to achieving NGHSAA’s goal. NGHSAA’s goal is to preserve 

the significant gains made over the past several decades and continuing to afford women greater 

opportunities in athletic competition. R. at 5. NGHSAA explained that their policy was premised 

on the “ inherent, physiological differences between males and females result in different athletic 

capabilities.” Id. Without NGHSAA enacting this policy, students like Brittany at North Greene 

High School would have their athletic achievements put at risk. Brittany, a talented swimmer, 

experienced a significant competitive disadvantage when Petitioner, a transgender athlete was 

permitted to compete on the women’s swim team at North Greene High School. R. at 4. Petitioner 

finished first and qualified for state championships and Brittany came in a distant second. R. at 5 

Brittany was previously on track to have the opportunity to possibly swim at one of the nation’s 

most prestigious swimming programs but feared that she would end up being recruited by smaller, 

less competitive schools because of Petitioner’s outstanding performance. Id. 
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 The NGHSAA policy that prohibits biological males from participating on a team designed 

for females withstands strict scrutiny. The policy put in place by the NGHSAA is similar to that 

of one that attempts to create racially diverse schools. The NGHSAA policy aims to preserve the 

significant gains made for female athletes over the last decade. The policy is narrowly tailored 

because it only aims to prevent biological males from participating on teams designated for 

females. R. at 5. If the policy were similar to the one in Kitchen, it would exclude all transgender 

athletes from participating on any team. The policy does not say anything about prohibiting 

transgender athletes that are biologically male from participating on teams that are designated for 

males. Id.  

 The policy is narrowly tailored to compel the government interest of preserving the 

significant gains that female athletes have made over the last several decades. The policy also 

serves to protect a compelling government interest. The compelling government interest here is to 

preserve the significant gains female athletes have made over the last several decades. R. at 5. The 

compelling interest of preserving gains made for female athletes is enough to survive strict 

scrutiny. Similar to the school’s safety policy at issue in Parents for Privacy v. Bar, the NGHSAA 

policy is aimed at preserving female athletes’ ability to compete on a level comparable to men. 

The policy in Bar was a safety plan put in place to protect transgender students, so the court in Bar 

found this policy to be constitutionally correct. Similarly, the policy in NGHSAA attempts to 

protect female athletes and their leaps towards equality in the athletic field. 

 The NGHSAA policy protects Brittany and student athletes like her from having their 

achievements diminished because of the inherent physiological advantages a transgender female 

may possess. Without NGHSAA’s policy, many students would be negatively affected by having 

an individual who is biologically male participate in a cisgender athletic event. There is no other 
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alternative to ensure that biological females have the full opportunity to engage in women’s 

athletics without banning biologically male athletes. Allowing biologically male athletes to 

compete in women’s athletics would ignore the vast physiological differences between males and 

females. To ignore the fact that a tall individual that naturally has more muscle wouldn’t possess 

an athletic advantage is to ignore those distinct physiological differences. This observation is not 

based on a stereotype, but acknowledges the inherent physiological differences that created the 

need for separate women’s and men’s athletic teams in general. Without the NGHSAA’s policy, 

North Greene High School’s goal of furthering the advancement of women’s sports would not be 

attainable. 

 The NGHSAA’s policy is narrowly tailored to serve a government interest because it only 

limits biological males from participating in the female athletic arena. If the NGHSAA’s policy 

were not narrowly tailored, it would ban all transgender athletes from competing on any team. 

NGHSAA’s policy is very purposefully silent on any comparable limitation for transgender males. 

R. at 5. Focusing on prohibiting biologically male athletes from participating on women’s sports 

teams or in women’s athletic events narrowly tailors the interest NGHSAA has in preserving 

significant gains for female athletes. The policy does no more than prohibit biologically male 

athletes. Therefore, the policy is narrowly tailored to the governmental interest of preserving the 

leaps and bounds women have made in sports competition over the last several decades. 

 

 

 

CONCLUSION 
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 For the foregoing reasons, Respondent respectfully requests that this Court affirm the 

judgment of the Fourteenth Circuit and find that the policy does not violate Petitioner’s equal 

protection or due process claims.  
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APPENDIX 

Table 1: United States- Best High School 200-yard Individual Medley 

Boy Time Girl Time 

Sean Lang 1:41.39 Briana Dudley 1:44.00 

Trent Robinson 1:43.-1 Jasmine Hobson 1:45.40 

Bryan Santos 1:43.43 Aaliyah Hollis 1:56.17 

Jonah Tucker 1:44.50 Alexa Jackson 1:56.45 

Javonte Richards 1:44.55 Semira Russum 1:56.54 

Justin Woodard 1:44.90 Kimberly Harris 1:56.56 

Kenan Garland 1:45.23 Makayla Turner 1:56.67 

Joseph Owens 1:45.25 Lili Hutchinson 1:56.83 

Cameron Benson  

1:45.27 

Maggie Brawley 1:56.85 

Tyler Martin 1:45.42 Erin Williams 1:57.07 
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Table 2: United States- Best High School 100-yard Butterfly 

Boy Time Girl  Time 

Joshua Clayton :45.52 Chelsea Davis :46.41 

Trent Johnson :46.13 Julia Hobgood :46.70 

Carter Santos :46.29 Liza Smith :51.53 

Jeff Owen :46.31 Janet Lewis :51.60 

Seth Henderson :46.50 Taylor Boltz :51.62 

Matthew Lyburg :46.63 Laura Dickinson :51.70 

Jim Sutter :46.64 LeAnne Turner :51.78 

Eric Baze :46.65 Kelly Bates :51.79 

James Maloney :46.69 Beth Johnson :51.92 

Patrick Causey :46.75 Nicole Bryant :52.06 
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