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QUESTIONS PRESENTED FOR REVIEW 

I. Whether a state high school athletic association’s policy, which requires transgender 

students to compete on the athletic team which aligns with their biological sex, violates the 

Equal Protection Clause?  

II. Whether a state high school athletic association’s policy, which requires transgender 

students to compete on the athletic teams which aligns with their biological sex, violates 

the Due Process Clause? 
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STANDARD OF REVIEW 

Courts review lower courts’ denial or grant of summary judgment de novo. Podberesky v. 

Kirwan, 572 U.S. 559 (2014). In reviewing the circuit court’s determinations, this Court should 

inquire whether, when viewing the undisputed facts in the light most favorable to the non-moving 

party, the moving party is entitled to judgment as a matter of law. Id.; Fed. R. Civ. P. 56(a).  

STATEMENT OF THE CASE 

I. Procedural History 

 On March 15, 2020, Taylor Powell filed a complaint for injunctive and declaratory relief 

against the North Greene High School Athletic Association (“NGHSAA”) in the United States 

District Court for the Eastern District of North Greene. R. 6. Ms. Powell claimed that the NGHSAA 

violated her rights to Equal Protection and Due Process under the Fourteenth Amendment of the 

United States Constitution when the NGHSAA instituted a policy requiring student athletes 

compete on the team of their biological sex. R. 6. Both parties filed a Motion for Summary 

Judgment. R. 6. On June 1, 2020, the District Court denied the NGHSAA’s Motion for Summary 

Judgment, granting Ms. Powell’s Motion for Summary Judgment and entering a preliminary 

injunction preventing the NGHSAA from enforcing their policy. R. 6. The NGHSAA filed a timely 

appeal to the United States Court of Appeals for the Fourteenth Circuit. R. 6. On August 31, 2020, 

the Fourteenth Circuit reversed the District Court’s ruling and entered Summary Judgment in favor 

of the NGHSAA. R. 6. 

II. Statement of Facts  

Ms. Taylor Powell is a transgender female, meaning although she was born a biological 

male, she identifies as female. R. 4. Ms. Powell has participated in and excelled at swimming since 

childhood. R. 4. Prior to her junior year of high school, Ms. Powell informed the school she was 
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transgender, currently transitioning, and wanted to be considered a female student. R. 4. 

Additionally, Ms. Powell requested to begin competing on the women’s swim team during the fall 

of 2019, a request that was granted based upon emotional appeal and information provided by Ms. 

Powell from the National Association for Transgender Athletes. R. 4–5.  

Soon after Ms. Powell was allowed to join the girl’s swim team, she began dominating 

events by wide margins. R. 4–5. She defeated even the most accomplished female swimmers at 

NGHS, including Olympic hopeful Brittany Miller who has also excelled at swimming since 

childhood, having won over two-hundred first place ribbons, becoming the first member on the 

NGHS women’s swim team to win two individual state titles her freshman season, and picking up 

another state title her sophomore season. R. 3. Brittany and her parents hoped her standout times 

and state meet wins would enable her to attend college on an athletic scholarship, as her parents 

would be unable to afford a college education without the financial support. R. 3. College scouts 

had expressed interest in Brittany’s abilities, however, they made it clear that interest is contingent 

upon her continued success and placing well in competitions. R. 4. Success during a swimmer’s 

junior and senior years of high school is instrumental to their eligibility to swim on a college team 

and eventually become an Olympic swimmer. R. 4. 

 However, Brittany’s junior season culminated in total disappointment: at the conference 

meet, Taylor beat Brittany once again, ending her season while Taylor went on to qualify for the 

state championship. R. 5. In fact, Ms. Powell’s dominance was so evident that spectators and 

swimmers on other teams immediately began to take notice. R. 5.  

After the swim season ended, complaints about Ms. Powell began flooding the NGHSAA. 

R. 5. The NGHSAA ultimately held a board meeting to address these complaints, during which 

they heard from Taylor Powell, Brittany Miller, and other interested parties on their position 
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regarding the Policy allowing transgender athletes to compete in accordance with their identified 

gender. R. 5. Although sympathetic to Ms. Powell’s cause and position, the board was ultimately 

moved by the positions of the female athletes like Brittany who feared their opportunities would 

be monopolized by the dominance of transgender athletes in women's athletics. R. 5. Citing the 

physiological differences between males and females, as well as the fear of losing the progress that 

female athletes have made in recent years that has paved the way for swimmers like Brittany to 

have an equal opportunity to participate in athletics and attain athletic scholarships, the Board 

found allowing biological males and females to compete against one another results in an unfair 

competitive disadvantage to biological females. R. 5. 

 In a vote of 8-2, the Board voted to adopt the Fair Opportunity for Women Athletics Policy 

(“the Policy”). R. 5. The Policy is premised on the different athletic capability among the sexes 

that result from inherent physiological differences between biological men and biological women. 

R. 5. The Policy’s goal is to preserve the significant opportunities afforded to women by athletics 

in recent years, requiring all “[i]nterscholastic and intramural club athletic teams or sports” 

sponsored by schools whose students and teams compete in the NGHSAA  to be designated as 

either males, men, or boys; females, women, or girls; or co-ed or mixed. R. 5. These categories are 

based strictly on the athlete’s biological sex. R. 5. The Policy expressly disallows biological males 

from participating on female, women, or girl’s teams. R. 5. 

 Consequently, the Policy does not allow Taylor Powell, a transgender female, to compete 

on the women's swim team because she is biologically male. R. 5. 

SUMMARY OF THE ARGUMENT 

First, the Policy does not violate the Ms. Powell’s right to Equal Protection because the 

Policy does not treat similarly situated people different, the right Ms. Powell is asserting is not a 
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fundamental right, and even if this Court were to find the Policy discriminated against transgender 

people transgender status is not a suspect or quasi suspect class as identified by this court nor does 

it meet the four factor test for delineating a suspect class. However, even if this Court found that 

state action implicating transgender status was subject to heightened scrutiny the Policy satisfied 

it because it serves the important government interest of preserving women’s athletic 

opportunities, a goal recognized by many courts as an exceedingly persuasive justification due to 

the historical discrimination against women in athletics. Because of the innate athletic advantage 

biological men have over women the Policy of requiring athletes to play on the team of their gender 

assigned at birth is substantially related to preserving women’s athletics opportunities 

Second, the Policy does not violate the Ms. Powell’s Due Process rights because the right 

being asserted by Ms. Powell is not a fundamental right, the Policy is rationally related to the 

state’s legitimate interest in promoting women’s athletics, and Ms. Powell was provided notice 

and opportunity to be heard before a neutral Board prior to the Policy’s enactment. The right 

asserted by Ms. Powell—the right to compete on a high school athletic team as a female, the gender 

with which she identifies, as opposed to competing as male, Ms. Powell’s biological sex—is not a 

fundamental right under the Due Process Clause of the United States Constitution. As such, the 

Policy need only survive rational basis review, which it does because the Policy is rationally related 

to the NGHSAA’s legitimate interest in promoting women’s athletics.  

ARGUMENT 

Women’s athletics have provided millions of American girls the opportunity to 

participate in and thrive on athletic teams; however, the gains women have made on these teams 

are because the teams are sex specific. Brief for Independent Women’s Forum et al as Amici 

Curiae Supporting Petitioner at 7, Bostock v. Clayton Cty., 140 S. Ct. 1731 (2020). Statutes like 
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Title IX have allowed women to compete on a level playing field for over 50 years. Id. at p. 7 

n.6. In 2018, 61% of teen girls participated in athletics. WOMEN’S SPORTS FOUNDATION, TEEN 

SPORT IN AMERICA: WHY PARTICIPATION MATTER 4 (2018). However, annually, boys receive 

1.13 million more opportunities in athletics than girls. 2018–19 HIGH SCHOOL ATHLETICS 

PARTICIPATION SURVEY, NAT’L FED’N OF STATE HIGH SCHOOL ASS’NS (2019). The fight for 

women’s equality in athletics is not over.  

If male-to-female transgender student athletes are allowed to compete against biological 

females on women’s athletic teams, the gains attained the past 50 years will disappear and women 

will be even more disadvantaged. In the short term, the number of opportunities for women in 

athletics will decrease. Bostock v. Clayton Cty, 140 S. Ct. 1731, 1779–80 (2020) (Alito, J., 

dissenting); Brief for Independent Women’s Forum et al as Amici Curiae at 3, Bostock v. Clayton 

Cty., 140 S. Ct. 1731 (2020). Limited resources in schools necessarily means that biological 

females will lose spots on teams with limited spots available. Id. Therefore, if females are meant 

to complete one-on-one with female transgender students, the biological females will lose. Id. In 

fact, these disparities are already happening. 

In Connecticut, male-to-female transgender students can compete on women’s track teams. 

Since this began in 2017, two male-to-female transgender student athletes have won fifteen 

women’s state championship titles. These same titles were previously held by ten different women. 

Re: Title IX Discrimination Complaint on Behalf of Minor Children Selina Soule, [Second 

Complainant], and [Third Complainant], Alliance Defending Freedom at 12, ¶ 29 (June 17, 2019). 

In fact, “nationwide, the fastest high school male track athletes are approximately 1 second faster 

than their female counterparts per 100 meters run.” Brief for Independent Women’s Forum et al 

as Amici Curiae at 15 n.29, Bostock v. Clayton Cty., Bostock v. Clayton Cty., 140 S. Ct. 1731 
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(2020). Furthermore, in New Hampshire, at Franklin Pierce University, a male-to-female 

transgender track athlete switched to the women’s track team in 2019 after one year of testosterone 

suppression therapy as required by the NCAA. In the 2019 competition, the student won by almost 

three seconds. The previous year, while competing on the men’s team, the student placed eighth 

out of nine total athletes. Chris Pastrick, Transgender woman who last year competed as a man 

wins NCAA track championship, TRIB LIVE (May 29, 2019), 

https://triblive.com/sports/biological-male-wins-ncaa-womens-track-championship/. This new 

trend has already precluded female athletes from advancing to the next competition level and 

prevented them from receiving sponsorships they would have otherwise received. Brief for 

Independent Women’s Forum et al as Amici Curiae at 17, Bostock v. Clayton Cty., Bostock v. 

Clayton Cty., 140 S. Ct. 1731 (2020). 

While these short-term implications are serious, the long term is even more grave. If male-

to-female transgender students are permitted to compete on women’s sport’s teams, it could 

undermine the entire justification for sex-specific teams altogether and render important 

legislation, like Title IX, moot. Id. at 3. Women’s equal opportunity to compete in athletics is 

premised on a binary understanding of sex, which has been instrumental in the gains women have 

made of the past few decades. Id. at 8. This premise is based on the inherent biological differences 

between men and women. Id. at 9; see also United States v. Virginia, 518 U.S. 515, 533 (1996) 

(“Physical differences between men and women, however, are enduring.”). In fact, “on average, 

men are strong, faster, and more powerful.” Brief for Independent Women’s Forum et al as Amici 

Curiae at 9, Bostock v. Clayton Cty., 140 S. Ct. 1731 (2020). Ultimately, these differences are not 

just variable among the top athletes, but as average differences between the sexes. Id. Therefore, 
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not only are short term opportunities at stake for women, the equality of the playing field is in 

jeopardy.  

Recognizing these inherent differences and seeking to protect women’s opportunities in 

athletics, the NGHSAA instituted a policy requiring that athletes play on the team of their 

biological sex. Despite Ms. Powell’s contentions the Policy does not violate her rights to equal 

protection under the Fourteenth Amendment, because the Policy does not implicate a fundamental 

right or suspect class and thus is only subject to rational basis review. However, even if the Policy 

was subject to heightened scrutiny it would survive because it serves the exceedingly persuasive 

justification of preserving women’s athletic opportunities that is substantially related to excluding 

transgendered women from participating in women’s athletics because of the innate athletic 

advantage biological men have over women. Similarly, the Policy does not violate Ms. Powell’s 

Due Process rights under the Fourteenth Amendment because the right she is asserting—the right 

to compete in athletics as a woman rather than as a male, her biological sex—is not a fundamental 

right and the Policy is rationally related to the state’s interest in promoting women’s athletics.  

I. THE POLICY DOES NOT VIOLATE MS. POWELL’S RIGHT TO EQUAL 
PROTECTION BECAUSE TRANSGENDERED STATUS IS NOT A 
PROTECTED CLASS AND THE POLICY IS MOTIVATED BY THE NGHSAA’S 
GOAL OF PRESERVING WOMEN’S ATHLETIC OPPORTUNITIES THAT IS 
SUBSTANTIALLY RELATED TO EXCLUDING BIOLOGICAL MALES FROM 
WOMEN’S ATHLETICS. 

The Equal Protection Clause of the Fourteenth Amendment prohibits states from 

“deny[ing] to any person within its jurisdiction the equal protection of the laws.” U.S. Const. 

amend. XIV, § 1. This clause does not prohibit states from discriminating completely. Grimm v. 

Gloucester Cty. Sch Bd., No. 19-1952, 2020 WL 5034430, at *40 (4th Cir. Aug. 26, 2020). States 

may make distinctions between classes, but the constitutionality of those distinctions depends on 

whether they are arbitrary or irrational, or simply unjustified. Id. Once a court determines that state 
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action discriminates between classes of people, it must then determine what level of scrutiny the 

action must satisfy to be constitutional. Id.  

The level of scrutiny the state’s classification requires depends on the characteristics of the 

classification. United States v. Virginia, 518 U.S. 515, 533 (1996); City of Cleburne v. Cleburne 

Living Ctr., 473 U.S. 432, 440 (1985). When a state’s discrimination implicates a fundamental 

right or the class is considered suspect, such as when the state’s action discriminates based on race, 

religion, national origin, or alienage, the court will apply strict scrutiny. City of Cleburne, 473 U.S. 

at 440. To survive strict scrutiny, the state has the burden to show that its policy is narrowly tailored 

to serve a compelling government interest. Id. However, if the state’s action discriminates on the 

basis of sex, then the action is subject to heightened scrutiny. Virginia, 518 U.S. at 533. 

Heightened scrutiny is a lower bar to clear than strict scrutiny because sex is only 

considered a quasi-suspect class. Id. at 533–34. Sex is not afforded the same protection against 

discrimination as race because of the inherent differences between men and women that sometimes 

justify treating them differently. Id. at 533. When the Court applies heightened scrutiny, the burden 

is on the state to, first, provide an “exceedingly persuasive” justification for the challenged 

classification. Id. Then, the state must prove that the classification “serves important governmental 

objectives and that the discriminatory means employed are substantially related to the achievement 

of those objectives.” Id. (citing Mississippi Univ. for Women v. Hogan, 458 U.S. 718, 724 (1982)). 

If the state action distinguishes any other type of classification, it need only survive rational 

basis review. City of Cleburne, 473 U.S. at 440. There is a presumption that state actions are 

rational, meaning the burden is on the claimant to disprove any reasonably conceivable bases the 

state may claim for its challenged action. Id.; see also F.C.C. v. Beach Commc’n, Inc., 508 U.S. 

307, 314–15 (1993).  
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In the present case, the Policy does not violate Ms. Powell’s rights to equal protection under 

the Fourteenth Amendment of the United States Constitution because (A) transgendered women 

are not similarly situated to cis-gendered women in athletics; (B) there is no fundamental right to 

swim on a women’s swim team; (C) transgendered status is not a suspect or quasi suspect class; 

and (D) even if heightened scrutiny applied the Policy does satisfy it because the Policy is 

motivated by the NGHSAA’s interest in preserving women’s athletic opportunities which is 

substantially related to excluding transgendered women from participating in women’s athletics 

because of the innate athletic advantage biological men have over women.  

A. The Policy does not discriminate against transgender women by 
preventing them from playing on the athletic team of their identified 
gender because transgender women are not similarly situated to cis-
gendered women. 

The Equal Protection Clause “simply keeps governmental decisionmakers from treating 

differently persons who are in all relevant aspects alike,” or, put differently, “it is essentially a 

direction that all persons similarly situated should be treated alike.” Nordlinger v. Hahn, 505 U.S. 

1, 10 (1992); City of Cleburne, 473 U.S. at 439. Therefore, as a threshold issue, in order for the 

Policy to violate the Equal Protection Clause, Ms. Powell must “demonstrate that [s]he has been 

treated differently from others with whom [s]he is similarly situated.” Morrison v. Garraghty, 239 

F.3d 648, 654 (4th Cir. 2001).  

 For Equal Protection purposes, transgender students are either similarly situated with 

biological male or biological female students. The class with whom they are similarly situated 

turns on which group the transgender students are most alike in “all relevant aspects.” Nordlinger, 

505 U.S. at 10 (emphasis added). Which aspects are relevant depends on the right being implicated. 

See Grimm, at *93–95 (J. Neimeyer, dissenting). 
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 Ms. Powell is not similarly situated with biological female students because the inherent 

differences between the sexes are the relevant aspects for determining on which swim team she 

can compete. Because Ms. Powell is a biological male, even though transitioning, she is similarly 

situated with biological male students. Therefore, because she is being treated like biological male 

students in that biological male students also cannot join the women’s swim team, the Policy is 

not impermissibly discriminating against Ms. Powell.  

Furthermore, the Policy is silent as to transgender students. When a state action expressly 

discriminates on the basis of a classification like race, the classification is automatically suspect 

and the strict scrutiny review is immediately triggered. See Washington v. Seattle School Dist., 458 

U.S. 457, 485–87 (1982) (holding a state law that forbade bussing for racial reasons was an explicit 

racial classification that was automatically suspect and subject to strict scrutiny). The same is true 

when a classification is explicitly based on sex: the classification is immediately suspect and 

heightened scrutiny is automatically triggered. See Craig v. Boren, 429 U.S. 190, 197–99, 210 

(1976) (holding a state’s law prohibiting the sale of 3.2% beer to males under 21 years of age and 

to females under 18 years of age was an explicit sex-based. classification, making it automatically 

suspect and subject to heightened scrutiny). It is obvious that the Policy discriminates on the basis 

of sex. However, Ms. Powell’s claim is not that the Policy discriminates on the basis of sex. Ms. 

Powell claims the Policy discriminates on the basis of transgender status. 

However, even if a state’s classification is facially neutral, a law can still implicitly 

discriminate against a protected class if it is made with a discriminatory purpose. Washington v. 

Davis, 426 U.S. 229, 242 (1976). An implicit discrimination theory is based on the law’s 

disproportionate impact on a protected class to prove the state’s intent to discriminate. See id. 

(holding that a state required verbal skills test that was disproportionately failed by African 



   
 

  
 

11 
 

 
 

Americans implicitly discriminated on the basis of race, but the disproportionate effect was 

insufficient to prove intent, so the test was constitutional). This purpose-based standard is meant 

to invalidate state action that is passed “because of, not merely in spite of, its adverse effects upon 

an identifiable group.” Personnel Administrator of Massachusetts v. Feeny, 442 U.S. 256, 279 

(1979).  

In the present case, both explicit and implicit discrimination can be handled together 

because the transgender classification is not a protected class. It is obvious that the Policy 

discriminates on the basis of sex, so the implicit discrimination analysis is unnecessary. However, 

Ms. Powell’s claim is not that the Policy discriminates on the basis of sex. Ms. Powell claims the 

Policy discriminates on the basis of transgender status. Regardless of whether the Policy implicitly 

discriminates against transgender students or whether the Court found the NGHSAA’s justification 

is pretext, transgender status is still not a suspect class. Without a suspect designation, 

discrimination based on transgender classification is not subject to any type of advanced scrutiny. 

B. The Policy does not implicate a fundamental right because there is no 
fundamental right to compete on the athletic team in accordance with 
one’s gender identity.   

The Policy implicates the right of female transgender students to compete on a women’s 

swim team, but this is not a fundamental right under the Equal Protection Clause. The Equal 

Protection Clause requires that, “no State shall ‘deny to any person within its jurisdiction the equal 

protection of the laws,’ . . . . Similar oversight by the courts is due when state laws impinge on 

personal rights protected by the Constitution.” City of Cleburne, 473 U.S. at 439 (citing Plyler v. 

Doe, 457 U.S. 202, 216, 102 S.Ct. 2382, 2394, 72 L.Ed.2d 786 (1982); Kramer v. Union Free 

School District No. 15, 395 U.S. 621, 89 S.Ct. 1886, 23 L.Ed.2d 583 (1969); Shapiro v. 

Thompson, 394 U.S. 618 (1969); Skinner v. Oklahoma ex rel. Williamson, 316 U.S. 535 (1942)).  
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These protected personal rights are considered fundamental rights, when state action 

“impermissibly interferes with the exercise of” these rights the court will apply strict scrutiny 

regardless of whether the classification would otherwise require the heightened standard. San 

Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 28 (1973). When the court designates a right 

as fundamental it does not do so simply because of its importance, or by comparing the social 

significance of the right to others. Id. at 35. The sole answer to whether a right is a fundamental 

right or not is whether it is “explicitly or implicitly protected by the Constitution.” Id. (finding that 

education was neither explicitly nor implicitly protected under the Constitution); see also United 

States v. Guest, 383 U.S. 745, 757–58 (1966) (reaffirming a long line of cases recognizing the 

fundamental right to travel interstate is implicit in the Privileges and Immunities and Interstate 

Commerce clauses); Harper v. Virginia Bd. of Elections, 383 U.S. 663, 665 (1966) (finding a 

fundamental right for votes to carry equal weight is implicit in the Equal Protection clause); 

Douglas v. California, 372 U.S. 353, 357–58 (1963) (finding a fundamental right to counsel for 

criminal appeals is implicit in the Equal Protection clause).   

Furthermore, “it is not the province of this Court to create substantive constitutional rights 

in the name of guaranteeing equal protection of the laws.” Rodriguez, 411 U.S. at 35. The Supreme 

Court construes fundamental rights narrowly because it is the responsibility of the legislature to 

resolve “questions of economic and social policy.” Id. at 31, 34 (quoting Shapiro v. Thompson, 

394 U.S. at 642 (Stewart, J., dissenting)) (“The Court should not ‘pick out particular human 

activities, characterize them as ‘fundamental,’ and give them added protection . . ..' To the contrary, 

the Court simply recognizes, as it must, an established constitutional right, and gives to that right 

no less protection than the Constitution itself demands.”). 
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In the present case, Ms. Powell’s right to compete on the swim team of her identified gender 

is not a fundamental right. First, nowhere in the Constitution is this right explicitly stated. There 

is not even a guaranteed Constitutional right to compete on a team at all. Second, no part of the 

Constitution implicitly protects this right. In fact, this Court has never recognized the right to play 

on interscholastic athletic teams at all let alone the team of one’s identified gender. This Court 

does not even recognize the right to public education as a fundamental right implicitly guaranteed 

by the Constitution. Id. at 35, 38.  

Even if participation on an interscholastic athletic team was a fundamental right Ms. Powell 

is still eligible to compete on the men’s swim team and the co-ed swim team. She is only precluded 

from competing on the women’s swim team because as previously discussed, transgender females 

are similarly situated with biological males for the purposes of competing on swim teams. 

However, even if transgendered females are deemed similarly situated with biological females, 

they continue to be equally protected under the law. Transgender females continue to have the 

option to meaningfully compete on two different swim teams, just as biological females. Simply 

because transgender females prefer to compete on the women’s swim team does not justify the 

creation of a fundamental right under the Constitution to do so.  

Therefore, transgender female students and biological female students are treated equally 

under the law and the Policy does not “touch” a fundamental right because there is no fundamental 

right for transgender female students to compete on women’s swim teams. Despite this, even the 

Douglas Court recognized that “[a]bsolute equality is not required; lines can be and are drawn and 

we often sustain them.” Douglas, 372 U.S. at 357–58. While the NGHSAA sympathizes with Ms. 

Powell’s situation, the recognition of a fundamental rights under the Constitution for female 

transgender student athletes to compete on a women’s swim team is an intrusion into the state 
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legislature. Issues of social policy, like the issue at hand, are meant to be addressed by the 

legislature.   

C. Even if the Policy discriminates against transgender students it does not 
discriminate against a suspect or quasi-suspect class because transgender 
people are not a discrete and insular minority, therefore, suspect or 
heightened scrutiny does not apply.  

 
The Court has recognized only four suspect classes under the Equal Protection Clause, 

namely race, religion, national origin, and alienage. Frontiero v. Richardson, 411 U.S. 677, 682 

(1973); see also United States v. Carolene Products Co., 304 U.S. 144, 152 n.4 (citing Pierce v. 

Society of Sisters, 268 U.S. 510 (1925)) (supporting the contention that religion is a suspect class). 

Then, this Court recognized sex as a quasi-suspect class in Frontiero, recognizing that a state’s 

discrimination on the basis of sex is rarely justified, but the inherent differences between males 

and females can sometimes legitimize discrimination. Frontiero, 411 U.S. at 682; see also Lalli v. 

Lalli, 439 U.S. 259 (1978) (applying heightened scrutiny to cases of illegitimacy).  

When a court is determining whether a challenged classification should be treated as a 

quasi-suspect class, it determines if the class consists of a “discrete and insular” minority by asking 

four questions as are applicable. Carolene Products Co., 304 U.S. at 152 n.4. First, has the “class 

been historically subjected to discrimination?” Windsor v. United States, 699 F.3d 169, 181 (2nd 

Cir. 2012) (citing Bowen v. Gilliard, 483 U.S. 587, 602 (1987)). Second, does the class possess 

defining characteristics that “frequently bears [a] relation to ability to perform or contribute to 

society?” Id. (quoting City of Cleburne, 473 U.S. at 440–41.)  Third, does the class “exhibit[] 

obvious, immutable, or distinguishing characteristics that define them as a discrete group?” Id. 

(citing Bowen, 483 U.S. at 602). Fourth, is this “class is a ‘minority or politically powerless?’” Id. 

(quoting Bowen, 483 U.S. at 602). These factors are then balanced based on relevance against 

concern for the separation of powers. City of Cleburne, 473 U.S. at 440–43.  
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Moving to the first question of whether the transgender class has historically experienced 

discrimination. In Frontiero, this Court found that sex was a suspect class by applying the four-

factor test. Frontiero, 411 U.S. at 685. When answering the first question the Court analogized the 

historical discrimination against women in this country to that against African Americans. Id. For 

most of our nation’s history women and racial minorities have been fiercely discriminated against 

and “our statute books… laden with gross, stereotyped, distinctions between the sexes.” Id. 

Specifically, “Neither slaves nor women could hold office, serve on juries, bring suit in their own 

names,” additionally neither had the right to hold or convey property. Id.  

Conversely this Court recognized in Murgia that although “elderly people had been subject 

to some discrimination it did not come close to the level and intensity of racial and ethnic 

discrimination those classes had faced.” Mass. Bd. of Ret. v. Murgia, 427 U.S. 307, 311–12 (1976). 

Although there is no denying the discrimination transgendered people face on a daily basis this 

discrimination can be distinguished from sex and racial discrimination because discriminatory 

actions taken against transgendered people, like those taken against the elderly, are almost always 

committed by private actors. Our code books are not filled with statutes limiting the rights of 

transgender people in the way rights have been limited based on race or sex. Additionally, the span 

of time pales in comparison to the centuries of discrimination racial and ethnic minorities 

experienced before being recognized as suspect classes. The first case in the United States to even 

consider an issue of transgender discrimination was in 1966, only 54 years ago. See Anonymous v. 

Weiner, 270 N.Y.S.2d 319 (1966) (Following sex-reassignment surgery, a transgender female 

sought to have her birth certificate change to female, but the court denied her request.).  

Turning to the second question, whether the characteristic impacts a class member’s ability 

to contribute to society is relevant only to cases where the mentally ill or age is being considered 
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as a suspect classification. City of Cleburne, 473 U.S. at 442; Murgia, 427 U.S. at 311–12. This is 

clearly not at issue here. Therefore, it is irrelevant to this analysis. 

The third question will determine whether a class’s characteristics are “obvious, 

immutable, or distinguishing” if they cannot be changed by a member of the class and are readily 

obvious. Regents of Univ. of Cal. v. Bakke, 438 U.S. 265, 360 (1978) (“[A]n immutable 

characteristic [is one] which its possessors are powerless to escape or set aside.” See also 

Frontiero, 411 U.S. at 686–87 (finding sex to be an immutable characteristic). In Frontiero, sex 

was found to have satisfied this prong of the test because sex is determined solely by accident at 

birth, like race, and is evident immediately upon birth. Id. This can be distinguished from 

transgendered status in an important way, whether a person is transgendered or not is not evident 

at birth. In fact, it may never be evident if the person chose to hide the fact that they were 

transgendered.  

Although, like race and sex, being transgendered is not a choice, is it something that can 

be concealed. A black man cannot pretend to be a white man because his race is evident by his 

appearance, and a woman cannot pretend to be a man because her sex is evident on every piece of 

identification she possesses. But a transgendered person could conceal their transgendered status 

to avoid discrimination. Although being transgendered, like age and intelligence, is not a choice it 

does not rise to the level of “obvious, immutable, or distinguishing” as race or sex.  

Additionally, in City of Cleburne, the Court declined to find mental illness was 

distinguishing to the point of requiring suspect classification because the mentally ill are not “cut 

from the same pattern . . . they range from those whose disability is not immediately evident to 

those who must be constantly cared for.” City of Cleburne, 473 U.S. at 442. As in City of Cleburne, 

the transgendered population is as equally diverse. Members express their transsexuality in a range 
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of ways: from those who physically transition to their identified gender to those who chose not to 

express their identified gender at all. Genny Beemyn, Transgender History in the United States, in 

TRANS BODIES, TRANS SELVES 1 (Laura Erickson-Schroth ed., 2014).  

Finally, whether the class is politically powerless depends on whether the class is 

“relegated to such a position of powerlessness as to command extraordinary protection from the 

majoritarian political process.” Rodriguez, 411 U.S. at 35. In Murgia, the Court declined to identify 

the elderly as a suspect class. Murgia, 427 U.S. at 313. The Court partly reasoned that, while the 

elderly faced discrimination, it was not comparable to the racial and ethnic discrimination of the 

past, so it did not rise to the level requiring the class be protected from the “majoritarian political 

process.” Id.  

The transgender population undeniably faces hardship, however, as in Murgia, the class 

has not been made politically powerless through state action similarly to the racial 

disenfranchisement of the past. In fact, “in 2017, nine openly transgender individuals were elected 

to office—more than doubling the total number of transgender individuals in any elected office 

across the country.” Grimm, 2020 WL 5034430, at *45. While the NGHSAA is not arguing this is 

sufficient representation, it is not indicative of a population that is so politically powerless as to 

need rescuing from the “majoritarian political process.”  Therefore, the transgender class also does 

not satisfy this factor.    

Ultimately, the Court’s identification of new suspect classes limits the power of the 

legislature to address social issues because once a class is suspect, any legislation that could 

remotely impact it is likely to be defeated. City of Cleburne, 473 U.S. at 441; see also Lyng v. 

Castillo, 477 U.S. 307 (1976) (declining to pronounce the mentally disabled as a suspect class); 

Murgia, 427 U.S. at 314–15 (declining to include age as a suspect classification); Rodriguez, 411 
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U.S. at 28–29 (declining to include poverty as a suspect classification). In City of Cleburne, even 

though the Court recognized the vulnerability of the mentally ill, the Court balanced the effects of 

classifying the mentally ill as suspect against the consequences on the separation of powers. City 

of Cleburne, 473 U.S. at 441–42. The Court’s concern that this suspect classification would usurp 

legislative power carried the majority of weight in its deliberation because of the legislative history 

of addressing mental illness. Id. Furthermore, the Court also points out that the mentally ill are not 

without judicial protection because challenged state actions that implicate the mentally ill still 

received rational basis review. Id. at 446–47. 

In the present case, if the transgender class is found to be suspect or quasi-suspect, the 

implications for the legislature will be widespread. Statutes like Title IX will face unjustifiability 

because it is based on a biologically binary understanding of sex. If the Court makes this policy 

decision for the Legislature, it would have consequences for millions of innocent girls and women 

who are only able to compete on a level playing field because of Title IX. Therefore, even though 

there are classes that may undeniably require additional protections, it the voters’ job to first hold 

legislatures accountable, not the courts, and those classes are still afforded protection under 

rational basis review.  

D. Even if heightened scrutiny applies, the Policy satisfies it because the 
NGHSAA’s purpose of preserving women’s athletic opportunities is 
substantially related to requiring athletes to compete on the team of their 
biological sex.  

Once a court determines a classification is quasi-suspect and a state’s action discriminates 

against that class, it will apply intermediate scrutiny. Virginia, 518 U.S. at 532. To pass 

intermediate scrutiny, the state’s action must advance an important government interest that is an 

“exceedingly persuasive justification.” Id. To do this, the state must show “at least that the 

[challenged] classification serves ‘important governmental objectives and that the discriminatory 



   
 

  
 

19 
 

 
 

means employed’ are ‘substantially related to the achievement of those objectives.’” Id. (quoting 

Hogan, 458 U.S. at 724). Heightened scrutiny is a shorter bar to clear than strict scrutiny, but still 

higher than rational basis.  

There are three differences between intermediate scrutiny and rational basis. First, where 

intermediate scrutiny requires the state to advance an important justification that actually 

motivated its actions, rational basis review only requires a legitimate interest. Beach 

Communications, Inc., 508 U.S. at 314–15. It is irrelevant whether the state’s justification actually 

motivated its action. Id. The state is not even required to substantiate its justification with evidence, 

rational speculation is sufficient. Id. at 314–15. Second, while intermediate scrutiny does not 

require the state’s actions to actually meet its ultimate objective in every situation, it must at least 

be substantially related to achieving its interest. Tuan Anh Nguyen v. INS, 533 U.S. 53, 69 (2001) 

(disregarding an argument that a statute was ineffective because knowledge of who one’s parents 

are does not necessarily mean there is a relationship as beyond the scope and purpose of rational 

basis review). Rational basis review only requires that the action be reasonably related to the state’s 

justification, not that the action actually work. Id. And, third, unlike rational basis review, where 

it is the claimant’s burden to overcome the strong presumption of validity, under intermediate 

scrutiny the state has the burden to prove the legitimacy of its action. Beach Communications, Inc., 

508 U.S. at 315. 

Although the Policy does not implicate a fundamental right, or discriminate against a 

suspect or quasi-suspect class, it does withstand heightened scrutiny because the NCHSAA’s 

legitimate government interest in preserving women’s opportunities in athletics is substantially 

related to excluding biological men from competing on women’s athletic teams due to the 

physiological difference between biological men and biological women. 
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a. The Policy’s interest in preserving women’s athletic 
opportunities is an exceedingly persuasive justification.   

To survive intermediate scrutiny, it is the state’s burden to first prove that its action serves 

an important government interest. Virginia, 518 U.S. at 533. “The justification must be genuine . 

. . . And it must not rely on overbroad generalizations about the different talents, capacities, or 

preferences of males and females.” Id. The state must prove its “alleged objective is the actual 

purpose underlying the discriminatory classification.” Hogan, 458 U.S. at 730. 

Through the creation and continued use of intermediate scrutiny review, this Court has 

recognized that, although inherent differences are never legitimate grounds for discrimination on 

the basis of race or national origin, inherent differences “between men and women remain cause 

for celebration.” Virginia, 518 U.S. at 533. State action that implicates the sex classification runs 

afoul of the Equal Protection Clause when the state has attempted to “create or perpetuate the legal, 

social, or economic inferiority of women.” Id. at 534. Therefore, physiological differences among 

women and men may be used as justification for a sex classification as long as the Policy does not 

rely upon “archaic and stereotypic notions” of the capabilities of the class. Hogan, 458 U.S. at 725. 

This Court has specifically found that a state can discriminate among the sexes “if members of the 

gender benefitted by the classification actually suffer a disadvantage related to the classification.” 

Id. at 728; see also California Fed. Sav. & Loan Ass’n v. Guerra, 479 U.S. 272, 289 (1987) (finding 

the promotion of equal economic opportunity is an important government interest). 

In Hogan, this Court determined the constitutionality of a university’s policy of excluding 

otherwise qualified men from enrolling in its nursing program. Hogan, 458 U.S. at 728. The 

university’s justification for the Policy was to compensate women for the discriminatory barriers 

they faced. Id. at 727. Although the state did have an interest in compensating women for 

discrimination, this Court found it was not an important government interest here because women 
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have not historically lacked the opportunity to train to become nurses. Id. at 729. Therefore, in 

order for a state to rely on a compensatory justification, it must demonstrate that the benefitting 

class actually suffered a disadvantage warranting compensation because, without this 

disadvantage, the state action is purposeless. See id. at 728 (“It is readily apparent that a State can 

evoke a compensatory purpose to justify an otherwise discriminatory classification only if 

members of the gender benefited by the classification actually suffer a disadvantage related to that 

classification.”). The crux of Hogan rests in the University’s failure to demonstrate that its 

compensatory objective was the actual purpose of excluding otherwise qualified men. Id. at 730. 

Ultimately, through its exclusion of men from the nursing program, the university perpetuated the 

stereotype that nursing is “exclusively [a] woman’s job.” Id. at 729–30. 

However, the present case can be distinguished from Hogan in two ways. First, unlike 

nursing, women have been historically excluded from athletics. Between 1971 and 2003 

participation in High School women’s athletics increased over 840%, due to the opportunities 

created in women’s athletics by the 1964 passage of Title XI. Richard C. Bell, Ed.D., J.D., A 

History of Women in Sport Prior to Title IX, THE SPORT JOURNAL (March 14, 2008), 

https://thesportjournal.org/article/a-history-of-women-in-sport-prior-to-title-ix/. However, despite 

the strides women have made over the last 50 years, women still face many barriers because men 

still receive 1.13 million more opportunities than women in athletics. 2018–19 HIGH SCHOOL 

ATHLETICS PARTICIPATION SURVEY, NAT’L FEDERATION OF STATE HIGH SCHOOL ASS’NS (2019). 

Therefore, the Policy’s compensatory objective of ensuring women have equal opportunity in 

athletics is justified based upon the demonstrated historical and current disenfranchisement of 

women in athletics. Because women have and continue to face demonstrated barriers in athletics, 
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NGHSAA’s purpose in creating equal opportunity for women is athletics is an important 

government interest.  

Second, unlike Hogan, where excluding men from nursing school perpetuated the 

stereotype that only women can be nurses, excluding biological men from competing on women’s 

athletic teams does not perpetuate any stereotype that women are athletically inferior to men. It 

only recognizes that men and women are biologically different. In fact, this is the very reason sex 

classifications do not receive strict scrutiny: for circumstances where segregation of the sexes 

serves an important, legitimate purpose, like separate restrooms. In the athletic context, men are 

typically taller and have higher muscle and bone density than women; equally fit men and women 

perform differently. This is clearly evidenced in the Records Appendix where only the top two 

female athletes would rank in the top ten of male athletes and the women would be in spots nine 

and ten. (R. App’x). Excluding biological men from playing against women does not rely on 

overbroad generalizations about a woman’s ability, it recognizes the real and enduring difference 

between the sexes and provides women an equal playing field to enjoy the benefits offered by 

athletics.  

 Additionally, in Virginia, the Virginia Military Institute (VMI) attempted to justify its 

policy of denying admission to women by emphasizing that the single-sex nature of the school 

was paramount to their unique methodology. Virginia, 518 U.S. at 535. VMI contended, its 

curriculum was inherently unsuitable for women because of the physical rigor, mental stress, and 

absence of privacy. Id. This Court, however, found VMI’s policy was not constitutional because 

VMI failed to consider that, while not all women would want to enroll or be able to graduate, they 

would still desire the opportunity to try.  Id. at 544–45. In sum, VMI’s reasoning was based on 

stereotyping women and “tacit assumptions of male superiority.” See id. at 535 n.8, 544–45. 
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Unlike Virginia, where VMI’s justification relied on female stereotypes, the NGHSAA is 

not relying on the stereotype that biological females are inferior to biological males. The NGHSAA 

was not moved to act when Ms. Powell joined the women’s swim team. In fact, she was allowed 

to compete. However, the NGHSAA only stepped in when she dominated the field, defeating 

former champion female competitors by an astounding margin. Extraordinary swimmers, like 

Brittany Miller who has a college scholarship on the line, were suddenly at a disadvantage that no 

amount of practice or work could overcome because Ms. Powell’s advantage is biological. The 

NGHSAA stepped in for fear that its female athletes were being denied athletic opportunities and 

enacted the Policy. Therefore, the NGHSAA’s justification is not based the pretext that women 

are inferior to men, its purpose is to ensure the equal opportunity of biologically female athletes 

based on the demonstrated need for distinctly male and female swim teams to fulfill this purpose.  

The Policy’s purpose is to ensure women have the equal opportunity to compete in 

swimming competitions. This purpose is premised on the demonstrated historical and current need 

to assist female athletes in overcoming barriers in their pursuit of athletic opportunities. 

Furthermore, this purpose is not simply pretext by the Association in its attempt to promote the 

stereotype that women are athletically inferior to men. The Policy is recognizing the inherent 

biological differences. The NGHSAA’s intentions in instituting this policy was not to discriminate 

against or alienate biologically male, transgendered athletes, but to promote equality by providing 

women on an even playing field, and preserving the gains made by female athletes by 

acknowledging that allowing biological males to compete against women would put them at an 

unfair disadvantage. Therefore, because the NGHSAA’s interest is legitimate, the Policy serves an 

important government interest.  
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b. Excluding transgender women from participating in women’s 
athletics is substantially related to preserving women’s athletic 
opportunities because of the innate athletic advantage 
biological men have over women.  

If the court determines that the state’s action serves an important government interest, then 

the court will turn to whether that objective is substantially related to the classification. Virginia, 

518 U.S. at 533. While part one of the test determines whether the state’s justifications were 

genuine, part two requires the state to directly link its objectives to the classification. Whitaker v. 

Kenosha Unified Sch. Dist. No.1 Bd. of Educ., 858 F.3d 1034, 1051 (7th Cir. 2017).  

In Michael M., this Court upheld the constitutionality of a California statutory rape statute 

that only imposed criminal liability upon men. Michael M. v. Superior Court of Sonomca Cty., 450 

U.S. 464, 476 (1981). California had a compelling government interest in preventing teen 

pregnancies and the statute furthered this interest by punishing only men because only men can 

“cause the result which the law properly seeks to avoid.” Id. at 467, 472. This Court determined 

that this objective was substantially related to punishing only males because women bear “virtually 

all of the significant harmful and inescapably identifiable consequences of teenage pregnancy, 

while the men bear very few.” Id. at 473.  

Similar to California’s policy, the Policy seeks to avoid harm to women that only biological 

men can cause. Like the biological differences between men and women in relation to pregnancy, 

the biological differences between men and women in relation to athletics are undeniable. The 

only way to prevent this harm of unfair competitive advantages is through ensuring men and 

women compete separately. The NGHSAA has already demonstrated the types of harm 

biologically female athletes face if they are unable to compete on a level playing field. For 

example, their educational opportunities are jeopardized because they are no longer as competitive 

simply because their bodies are physiologically different. 
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More directly relating to sex-segregated athletic teams, the Ninth and Seventh Circuits have 

found school policies that prevent male athletes from joining the women’s team do not violate the 

Fourteenth Amendment. Kelley v. Bd. of Tr., 35 F.3d 265 (7th Cir. 1994) (finding the school’s 

decision to keep the women’s swim team while terminating the men’s team and precluding the 

men from joining was constitutional); Clark v. Arizona Interscholastic Ass’n., 695 F.2d 1126 (9th 

Cir. 1982) (finding a school policy that precluded men from joining the women’s volleyball team, 

even though there was not a male team, constitutional). In both cases, the courts found the objective 

of promoting of women’s equal opportunity in athletics substantially and directly related to 

preventing men from joining women’s athletic teams. Clark, 695 F.2d at 1131 (“There is no 

question that this is a legitimate and important government interest. . . . The situation here is one 

where there is clearly a substantial relationship between the exclusion of males from the team and 

the goal of . . . providing equal opportunities for women.”); see also Kelley, 35 F.3d at 272–73. 

The basis of these findings was directly related to the disadvantages women would face if they 

were to compete against biological males. Clark, 695 F.2d at 1131 (“The record makes clear that 

due to average physiological differences, males would displace females to a substantial extent if 

they were allowed to compete for positions on the volleyball team.”); see also Kelley, 35 F.3d at 

272–73. Biological differences unfairly advantage men to the detriment of their female 

competitors. Clark, 695 F.2d at 1126. 

This is precisely the issue in front of the Court here. While Ms. Powell in this case is a 

transgender female and the Association recognizes and respects her gender identity, she cannot 

fundamentally alter the inherent physiological aspects of her biological sex that give her an unfair 

competitive advantage in athletics. See Pastrick, supra (A transgender female track athlete still 

won by almost three seconds after receiving one year of hormone replacement therapy). Just as in 
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Clark and Kelley, precluding biologically male athletes from joining the women’s swim team is 

the best solution available to the Association to provide female athlete’s with equal opportunity. 

Therefore, the Policy’s objectives of promoting equal opportunity for biological female athletes is 

substantially and directly related to precluding biologically male athletes from joining the 

women’s swim team.  

Similarly, in Grimm, the 4th Circuit held that the school board’s policy of not allowing a 

transgendered student to use the bathroom of his gender identity was a violation of Equal 

Protection. Grimm, 2020 WL 5034430, at *40. The court found that although the state does have 

an important governmental interest in protecting student privacy, the school’s justifications for 

precluding transgender students were based purely on conjecture without any evidence that 

transgender students were a threat to cisgender students in the restroom. Id. at *25–26. Therefore, 

precluding transgender students from the restroom of their identified gender was not substantially 

related to the school’s interest in student privacy because there was no proof that transgender 

students were a threat to cisgender students in restrooms. Id. at 26.  

However, the present case can be distinguished from Grimm. In Grimm, the transgender 

student was allowed to use the men’s bathroom for a time, just as Ms. Powell was allowed to swim 

on the girls' team. However, unlike Grimm whose bathroom use caused no harm to anyone, Ms. 

Powell’s participation immediately began disadvantaging her biological female teammates. While 

in Grimm, the school’s policy was based purely on misconceptions of the transgender population, 

here the NGHSAA did not act until biological female athletes were become disadvantaged. The 

NGHSAA’s decision to preclude biological men from the women’s swim team was made solely 

based on protecting the opportunities of female athletes. Therefore, the Policy’s preclusion of male 
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swimmers is substantially related to the goal of promoting equal opportunity for women because 

the NGHSAA’s justification is far more than mere conjecture. 

Because the Policy both serves the important government interest of promoting women’s 

equal opportunity and the preclusion of biological men from the women’s swim team is 

substantially related to this objective, the Association has provided an “exceedingly persuasive 

justification.” Accordingly, the NGHSAA’s Fair Opportunity for Women Athletes policy satisfies 

intermediate scrutiny and does not violate the Equal Protection Clause. Therefore, the Circuit 

Court was correct, and its decision should be affirmed.  

II. NEITHER MS. POWELL’S SUBSTANTIVE DUE PROCESS RIGHTS NOR HER 
PROCEDURAL DUE PROCESS RIGHTS HAVE BEEN VIOLATED BECAUSE 
THE LIBERTY INTEREST AT ISSUE IS NOT A FUNDAMENTAL RIGHT, THE 
POLICY IS RATIONALLY RELATED TO THE STATE’S LETIGIMATE 
INTEREST IN PROMOTING WOMEN’S ATHLETICS, AND SHE WAS 
PROVIDED ADEQUATE NOTICE AND OPPORTUNITY TO BE HEARD 
BEFORE AN IMPARTIAL BOARD PRIOR TO THE POLICY’S ENACTMENT.   

 The Due Process Clause of the Fourteenth Amendment provides that no state shall “deprive 

any person of life, liberty, or property, without due process of law.” U.S. Const. amend. XIV, § 1. 

The liberty interest that arises out of this clause is a promise that “there is a realm of personal 

liberty which the government may not enter.” Planned Parenthood of Southeastern Pennsylvania 

v. Casey, 505 U.S. 833, 847 (1992). The protections afforded by the Due Process Clause, however, 

are not boundless but instead reserved for those interests which are “so rooted in the traditions and 

conscious of our people as to [be deemed] fundamental.” Michael H. v. Gerald D., 491 U.S. 110, 

122 (1989). Where such fundamental interests exist, the law of our nation protects it from 

“substantial arbitrary impositions and purposeless restraints.” Poe v. Ullman, 367 U.S. at 497, 543 

(1961). 

The first inquiry in determining whether the government has violated an individual’s Due 

Process rights turns on whether the right at issue is deemed “fundamental.” Leebaert v. Harrington, 
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332 F.3d 134, 140 (2d Cir. 2003); see also Reno v. Flores, 507 U.S. 292, 302 (1993); Collins v. 

City of Harker Heights, 503 U.S. 115, 125 (1992) (Substantive due process analysis must begin 

with a careful description of the asserted right.);. Fundamental rights are subject to strict scrutiny, 

meaning the challenged state action allegedly infringing on the individual’s Due Process rights 

must be “narrowly tailored to serve a compelling state interest.” Reno, 507 U.S. at 302. However, 

those rights which are non-fundamental are subject to the lesser standard of rational basis review, 

which merely requires the government regulation be rationally related to a legitimate government 

purpose. Id. at 303–06.    

  The circuit court correctly held that the Policy does not violate the Due Process Clause of 

the Fourteenth Amendment. The right being asserted by Ms. Powell, the right to compete on the 

high school athletic team of her identified gender as opposed to her biological sex, is not a 

fundamental right. Accordingly, because the Policy is rationally related to the athletic association’s 

legitimate interest in protecting women’s rights to compete on athletic teams and promoting the 

safety of female athletes, the Policy does not violate the Due Process Clause.  

A. The right being implicated by NGHSAA’s policy—Ms. Powell’s liberty 
interest in competing on a high school athletic team in accordance with 
her gender identity—is not a fundamental right.  

The fundamental liberties that arise under the Due Process Clause of the Fourteenth 

Amendment go beyond those which are expressly delineated by the Bill of Rights. Casey, 505 U.S. 

at 851. Our law extends constitutional protection to “certain personal choices central to individual 

dignity and autonomy.” See Obergefell v. Hodges, 576 U.S. 644, 645 (2015). This Court has 

recognized, however, the difficulty of objectifying what it means for a liberty interest to be deemed 

“fundamental.” Michael H., 491 U.S. at 122. It is because of this difficulty that this Court has long 

cautioned other courts to exercise reasoned judgment when identifying and defining fundamental 

rights, using both history and tradition to guide the inquiry. Obergefell, 576 U.S. at 645; see also 
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Collins, 503 U.S. at 125 (“[We] should be reluctant to expand the concept of substantive due 

process[.]”). Further, analysis of fundamental rights should look to a “careful description” of the 

right being asserted. Obergefell, 576 U.S. at 671 (citing Washington v. Glucksburg, 521 U.S. 702, 

721 (1997)). While there is no single approach to this portion of the Due Process analysis, both 

precedent and the shared history and tradition of our nation should guide this Court. See Griswold 

v. Connecticut, 381 U.S. 479, 501 (1965) (Harlan, J., concurring in judgment); Michael H., 491 

U.S. at 122–23. 

Extensive legal precedent has established several liberty interests as fundamental rights 

protected by the Due Process Clause beyond those which are delineated in the Bill of Rights. See 

Casey, 505 U.S. at 848. The right to privacy, a parent’s right to educate their children, the right to 

live with close family, the right to individual autonomy, and, perhaps the most debated topic in 

recent years, the right to marry, have all been deemed fundamental by this Court. Obergefell, 576 

U.S. at 644 (finding a fundamental right to marry); Casey, 505 U.S. at 847 (one of several cases 

recognizing that part of the right to privacy is the right to “personal dignity and autonomy); Moore 

v. East Cleveland, 431 U.S. 494 (1977) (finding a fundamental right to live with close family); 

Griswold, 381 U.S. at 479 (finding a fundamental right to privacy from the penumbras within the 

Bill of Rights); Pierce v. Society of Sisters, 268 U.S. 510 (1925) (finding the parent’s right to 

educate their children is fundamental). These holdings represent the idea that such fundamental 

liberties are not isolated points, but rather a “rational continuum” that encompasses choices which 

are central to an individual’s sense of “personal dignity and autonomy.” Casey, 505 U.S. at 851, 

858. On the other hand, in exercising caution with regard to expanding notions of fundamental 

rights, this Court has found several liberty interests that do not rise to the level necessary to be 
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deemed fundamental, including education. Rodriguez, 411 U.S. at 35 (finding there is no 

fundamental right to education). 

In 1965, this Court recognized that privacy is a fundamental right found in penumbras of 

Articles of the Bill of Rights, meaning the right to privacy emanates from these protected rights. 

Griswold, 381 U.S. at 484. The Court in Griswold explained that each of these penumbras 

represent various “zones of privacy” into which the government cannot intrude, with particular 

emphasis on the right to privacy in the marital relation and bedroom. Id. Although the decision in 

Griswold was focused primarily on the right to privacy in the marital context, the Griswold Court’s 

reasoning has stood the test of time and been used to apply privacy protections to an individual’s 

interest in independence when making certain kinds of critical life decisions. See Lawrence v. 

Texas, 539 U.S. 558, 565 (2003) (finding a right to privacy in intimate sexual conduct); see also 

Eisenstadt v. Baird, 405 U.S. 438, 453 (1972) (“[I]t is the right of the individual, married or single, 

to be free from unwarranted governmental intrusion into matters so fundamentally affecting a 

person as the decision whether to bear or beget a child.”).  

More recently, in Obergefell, this Court found that the long-standing fundamental right to 

marriage under the Fourteenth Amendment extends to same-sex couples. Obergefell, 576 U.S. at 

681. In its analysis, this Court indicated four key principles that demonstrate the reasons 

underlying its finding that marriage is a fundamental right. Id. at 646. First, the Court found that 

“the right to personal choice regarding marriage is inherent in the concept of individual autonomy,” 

regardless of a person’s gender. Id. The Court went on to explain that this first principle comes 

from a long line of precedent which addresses the connection between marriage and liberty. Id.; 

see also Loving v. Virginia, 388 U.S. 1, 12 (1967). Second, the Court found marriage “supports a 

two-person union unlike any other,” another value that is long-respected in our nation’s 
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jurisprudence. Id.; see also Griswold, 381 U.S. at 485. Third, the Obergefell Court also discussed 

that marriage promotes children and families, drawing meaning from the related fundamental 

rights of childrearing and procreation. Id. Finally, the Court explains that “marriage is a keystone 

of the Nation’s social order,” recognized both in this Court’s cases and the traditions of our nation. 

Id. Each of these principles make it clear that when analyzing whether any right—not just the right 

to marriage—is fundamental, we must be guided by both this Court’s precedent and the traditions, 

values, and history of our nation.  

In the present case, while Ms. Powell’s privacy right to gender expression and autonomy 

may be a fundamental right, it is simply not the right being implicated by the NGHSAA’s policy. 

The Policy at issue only inhibits Ms. Powell’s ability as a biological male to compete in athletics 

as a woman. R. 5. It does not interfere with her right to express her gender identity at school, her 

right to privacy at school, or her right to personal autonomy at school. Bearing in mind this Court’s 

precedent in exercising reasoned caution when defining fundamental rights, the lower court was 

correct in its determination that the right being asserted by Ms. Powell is “whether [Petitioner] has 

a fundamental right to compete in athletics as a woman, rather than as a male, [Petitioner]’s 

biological sex.” R. 12. 

The right to compete on the high school athletic team of one’s identified gender, regardless 

of biological sex, is neither recognized by this Court’s precedent nor can it be considered a part of 

the shared history and tradition of our nation. While it may be true that decisions surrounding the 

Ms. Powell’s ability to express her gender identity are inherent in the concept of individual liberty, 

the Policy implemented by the NGHSAA makes no limitation on Ms. Powell’s ability to do so. In 

fact, the only limitation the Policy imposes is one tangential to a right this Court has already 

explicitly stated is not fundamental under the Due Process Clause: the right to education. There is 
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simply no precedent which supports the position that the right to participate on an athletic team is 

a fundamental right—let alone the much narrower right to participate on the athletic team of one’s 

identified gender, rather than biological sex, which is being asserted here.   

In looking to the specific principles which guided the Obergefell Court, the right being 

claimed by the Ms. Powell is at odds with all four. The right to compete on an athletic team of 

one’s choosing, regardless of biological sex, is not inherent in the concept of individual autonomy 

and it does not represent a cornerstone of our nation’s social order. Where the fundamental right 

to marry is supported by decades of this Court’s precedent, can be linked to multiple fundamental 

rights, and is so entrenched in our nation’s values that this Court recognized the need to protect it 

multiple times, the same is not true here. In fact, it is the right to compete on athletic teams based 

on one’s biological sex, not the right to choose which team to compete on, would more readily 

qualify as a cornerstone of our nation’s social order.  

Due to the protections afforded by statutes like Title IX, girls and women have enjoyed the 

equal opportunity to compete on athletic teams. Because of athletic teams being segregated on the 

basis of biological sex, girls and women have more access to advanced education through athletic 

scholarships. The nation has already tried and the nation said, “no.” To revert back to a nation 

without athletic teams for each biological sex would fly in the face of decades of legislative 

protections and court precedent which upholds such protections. Therefore, the right to compete 

on an athletic team of one’s choosing cannot be a cornerstone of our nation’s order because the 

nation has already definitively said it is not.  

B. The Policy is rationally related to the state’s legitimate interest in 
promoting women’s athletics.  

 Once a court has determined whether or not a right is fundamental, it must then apply the 

appropriate standard. See Glucksberg, 521 U.S. at 729. While this analysis is virtually the same 
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under both Equal Protection and the Due Process, the intermediate standard of heightened scrutiny 

has yet to be applied to the Due Process Clause. JEFFREY M. SHAMAN, CONSTITUTIONAL 

INTERPRETATION: ILLUSION AND REALITY 72 (2001). As explained above, when a fundamental right 

is at issue, the court will apply strict scrutiny, otherwise, all other rights need only survive rational 

basis review. City of Cleburne, 473 U.S. at 440. Rational basis review merely requires the state 

regulation be rationally related to a legitimate government purpose. Id.; see also Reno, 507 U.S. at 

303–06. There is a presumption of rational relatedness, under which the burden falls on the 

claimant to disprove any reasonably conceivable basis the state may claim for its challenged action. 

Beach Communications, Inc., 508 U.S. at 314–15; City of Cleburne, 473 U.S. at 440.  

 For the same reasons mentioned above regarding why the Policy survives heightened 

scrutiny under the Equal Protection Clause, so too does the Policy survive the lower standard of 

rational basis scrutiny under the Due Process Clause.  

a. Because high school athletics are a key part of education, there 
is a legitimate state interest in promoting women’s athletic 
teams. 

 While there is no fundamental right to education, this Court has established the importance 

of both state and local governments’ role in education. Ambach v. Norwick, 441 U.S. 68, 76 (1979) 

(“Education is perhaps the most important function of state and local governments”); see also 

Brown v. Bd. of Educ., 347 U.S. 483, 493 (1954). Several lower courts have also recognized the 

importance of high school athletics in furthering success in the classroom. See Boyd v. Bd. of Dirs., 

612 F. Supp 86 (E.D. Ark. 1985) (recognizing that participation in high school sports is vital to a 

college scholarship for accomplished athletes); Florida High Sch. Activities Ass’n, Inc. v. Bryant, 

313 So. 2d 57, 57 (Fla. Dist. Ct. App. 1975) (recognizing the benefits participation in 

interscholastic sports for student athletes).  
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In looking at the interconnected nature of education and high school athletics, it is easy to 

see that the state’s legitimate interest in education extends to those activities which promote and 

enrich the student experience. Participation in school-sponsored athletics has been shown to 

improve student grades, increase high school graduation rates, and encourage more students to 

attend college. DON SABO, PH.D., HIGH SCHOOL SPORTS AND EDUCATIONAL BENEFITS: WHAT WE 

REALLY KNOW AND DON’T KNOW 2 (2012). So, it is only reasonable that if a state has a legitimate 

interest in education, it will also have a legitimate interest in those activities that support and 

nurture that education.  

b. The Policy is rationally related to the state’s interest in 
promoting women’s athletics. 

Prior to the passage of Title IX, women were historically excluded from participating in 

athletics at any level, including high school athletics. Bell, supra. Between 1971 and 2003, 

participation in high school women’s athletics saw an increase of over 840%. Id. The importance 

of gender-based classifications in competitive athletics, which allow women to thrive, however, 

cannot be understated. See O’Connor v. Bd. of Educ. of Sch. Dist. 23, 449 U.S. 1301, 1307 (1980) 

(“Without a gender-based classification in competitive contact sports, there would be a substantial 

risk that boys would dominate the girls’ programs and deny them an equal opportunity to compete 

in interscholastic events.”).  

Courts have long recognized the inherent differences among the biological sexes. Virginia, 

518 U.S. at 532; see also Hogan, 458 U.S. at 718; Bauer v. Lynch, 812 F.3d 340, 340 (2016) 

(upholding the constitutionality of the FBI’s physical fitness entrance exam which required men 

and women to meet different standards). In fact, this Court found in Schlesinger that gender-based 

classifications which favor one sex can be justified if they intentionally and directly assist members 

of the sex that is disproportionately burdened. Schlesinger v. Ballard, 518 U.S. 498, 508 (1975).  
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In Rittaco, the court looked at a challenge to the Norwin School District’s rule which 

required the maintenance of separate athletic teams for males and females. Rittaco v. Norwin 

School District, 361 F.Supp. 930, 931 (W.D. Penn. 1973). The court explained that prior to the 

rule’s enactment in 1970, male domination in athletics activities was “a historical fact.” Id. at 932. 

The court went on to recognize the “substantial physiological differences between males and 

females,” including the fact that men, on average, are taller than women, possess greater muscle 

mass, “utilize oxygen more efficiently than women” due to larger hearts and deeper breathing 

capacity, etc. Id. The court found that the physiological differences between men and women 

created a rational relationship between the rule at issue and the school district’s legitimate interest 

in encouraging women to compete and thrive in scholastic athletics. Id.   

In looking at the historical discrepancies in athletic opportunities afforded men and women, 

the NGHSAA has a duty to ensure equal opportunity to participate and succeed in athletics. This 

opportunity is provided to both male and female athletes. By accounting for the innate biological 

and physiological differences between men and women—in a similar fashion as policies which 

have already been deemed constitutional by this court—the Policy at issue furthers this interest by 

requiring participation in athletics be based upon biological sex. As the court in Rittaco found, 

there is a rational relationship between rules which recognize the biological differences between 

men and women and the school district’s interest in promoting women’s athletics.  

Allowing biological males to compete against biological females would completely set 

aside years of legal precedent and progress for women in athletics, the ramifications of which are 

already being seen. In the neighboring state, two transgendered female track and field athletes are 

dominating the state track championships. R. 4. At North Greene High School, former swimming 
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standout and Olympic hopeful Brittany Miller’s accomplishments were quickly surpassed and 

dismissed by Ms. Powell during her brief time on the women’s team. R. 3–4.  

The premise of the Policy was made clear by the NGHSSA: it recognizes the inherent 

physiological differences between men and women and seeks to ensure women are not put at an 

unfair competitive disadvantage. R. 5. These are exactly the inherent differences between men and 

women that are recognized by the aforementioned body of legal precedent as being rationally 

related to the state’s interest in promoting women’s ability to compete and thrive in scholastic 

athletics. Accordingly, the Circuit Court was correct in its finding that the NGHSAA’s Fair 

Opportunity for Women Athletes policy is rationally related to the state’s legitimate interest in 

promoting women’s opportunities in athletics.  

C. Ms. Powell’s Procedural Due Process rights were not violated.  

c. Ms. Powell’s procedural due process rights were not violated 
because she did not have a legitimate interest.   

Procedural due process requires the state afford an individual adequate process before 

depriving them of life, liberty, or property. Goss v. Lopez, 419 U.S. 565, 575–76 (1975). If the 

state “determine[s] unilaterally and without process” to deprive someone of a recognized right, 

that state’s action “collides with the requirements of the Constitution.” Id. at 575. Under procedural 

due process alone, students have a recognized property interest in public education because it is a 

statutory entitlement. Id. Therefore, a school must provide adequate due process before 

suspension. Id. (holding that adequate due process is required for temporary suspensions because, 

under Ohio law, students have a right to public education). Here, there is simply no statutory legal 

entitlement to compete on the athletic team of one’s identified gender. Therefore, Ms. Powell has 

no legitimate interest in competing on the women’s team as opposed to the men’s team. 
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Furthermore, one suffers a deprivation of liberty when their “good name, reputation, honor, 

or integrity is at stake because of what the government is doing to [them].” Id. at 575. While harm 

to reputation is a recognized liberty interest, it must also be accompanied by another consequence. 

Paul v. Davis, 424 U.S. 693 (1976) (finding that the police creating a flier identifying Respondent 

as a shop lifter before he was given any process did not violate his due process rights because he 

suffered no consequences, like losing his job, additional to the harm to his reputation). Here, Ms. 

Powell’s preclusion from the women’s team may implicate her reputation as a female, however, 

she suffered no additional consequences as a result of the Policy. As in Paul, where the claimant 

only suffered damage to his reputation, the only damage Ms. Powell may suffer is to her reputation. 

She suffers no additional, tangible consequences because she is still able to compete on a swim 

team, it is just not the one she prefers. 

d. Even if Ms. Powell was deprived of a right requiring due 
process, NGHSAA’s process was adequate. 

If one is deprived of life, liberty, or property, they must have been given notice, the 

opportunity to be heard, and a decision by an impartial tribunal. Jones v. Flowers, 547 U.S. 220, 

235 (2006) (emphasizing the notice requirement of procedural due process); Mathews v. Eldridge, 

424 U.S. 319, 334 (1976) (“[S]ome form of hearing is required before an individual is finally 

deprived of a[n] . . . interest.”); Goldberg v. Kelley, 397 U.S. 254, 271 (1970) (emphasizing the 

neutral adjudicator requirement in civil settings). There is “a presumption of honesty and integrity 

in those serving as adjudicators,” so it is Ms. Powell’s burden to prove the NGHSAA Board 

Members were not impartial. Schweiker v. McClure, 456 U.S. 188, 195 (1982). 

In the present case, none of these necessary elements are missing from NGHSAA’s 

process. Ms. Powell was provided the opportunity to address the NGHSAA at the Board meeting 

and there is no evidence in the record to support a claim that the NGHSAA was anything less than 
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impartial when making its determination. Furthermore, because Ms. Powell was present at the 

meeting, she cannot claim she did not have adequate notice of it. Therefore, because Ms. Powell 

was provided notice and the opportunity to be heard before an impartial Board, she was provided 

adequate due process before the Policy was enacted. 

CONCLUSION 

The Policy does not violate Ms. Powell’s Fourteenth Amendment rights to Equal Protection 

and Due Process. Female athletes have made incredible advancements in the last 50 years after 

decades of being denied the equal opportunity to compete. This case could have unintended 

devastating consequences for millions of female athletes across the country. NGHSAA recognized 

this and took action to protect its female athletes. Therefore, while, transgender rights are equally 

important, more rights for some cannot come at the expense of fewer rights for millions of others.  

For the foregoing reasons, the North Greene High School Athletic Association respectfully 

requests this Court affirm the decision of the United States Court of Appeals for the Fourteenth 

Circuit.   
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