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QUESTIONS PRESENTED 
 

I. The Equal Protection Clause of the Fourteenth Amendment prohibits State action 
from denying any person within its jurisdiction equal protection of the law. The 
Defendant implemented a policy excluding Ms. Powell, a female high school athlete, 
from the female’s swimming team. Does this policy violate the Equal Protection 
Clause? 
 

II. The Due Process Clause of the Fourteenth Amendment protects a person’s liberty 
interests from unwanted State intrusion. These liberty interests include important life 
decisions central to a person’s identity, expression, dignity, and meaning of life. 
Defendant implemented an unnecessary school policy that interrupts and contradicts 
Ms. Powell’s gender identity and expression. Does this policy violate the Due Process 
Clause? 
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OPINIONS BELOW 

 The facts of this case appear on pages 2–6 of the Record. Further, the unpublished 

opinion and order from the Court of Appeals for the Fourteenth Circuit is on pages 7–13 of the 

Record. The dissenting opinion is on pages 13–18 of the Record.  

CONSTITUTIONAL PROVISIONS 

 This case involves Section 1 of the Fourteenth Amendment of the United States 

Constitution. The entire Fourteenth Amendment is in Appendix A. 

STANDARD OF REVIEW 

When a constitutional challenge concerns only questions of law, this Court exercises a de 

novo standard of review.1 

STATEMENT OF THE CASE 

Factual Background 

Taylor Powell is a senior at North Greene High School (NGHS) and a gifted student 

athlete.2 At an early age, Ms. Powell developed a passion for swimming and considers it integral 

to her identity.3 Equally integral to her identity, however, was Ms. Powell’s persistent 

recognition of the incongruence between her sex assigned at birth and her gender identity.4 After 

visiting several health care professionals, Ms. Powell received diagnosis of gender dysphoria, a 

condition in which this incongruence causes transgender individuals “persistent and clinically 

 
1 First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 949 (1995). 
2 R. at 4. 
3 Id. 
4 Id. 
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significant distress.”5 Consistent with standard medical practice, Ms. Powell’s doctors 

encouraged her to embrace her “true identity” as a woman and transition accordingly.6 After her 

diagnosis, Ms. Powell began living her “happiest moments” as a female.7 

Ms. Powell was born a transgender woman. Transgender persons constitute “0.6% of the 

United States adult population.”8 Medical professionals recognize that a person’s sex assigned at 

birth need not correspond with their gender identity.9 Because gender is a “deeply felt, inherent 

sense” of identity rather than sex assigned at birth, medical professionals do not recognize a 

gender binary.10 Cisgender persons’ gender identity corresponds with their sex assigned at 

birth.11 Transgender persons’ gender identity does not correspond with their sex assigned at 

birth.12 Regardless, both are “natural and…not a choice.”13  

The summer before her junior year, Ms. Powell informed the principal of NGHS that she 

is transgender and wanted to be considered a female student.14 Ms. Powell’s male teammates had 

harassed her for years, and she feared this harassment would worsen as she continued to 

transition.15 Consequentially, Ms. Powell requested permission to try out for the women’s swim 

team to alleviate her distress.16 Moved by Ms. Powell’s story, the principal approved her 

 
5 Id. 
6 Id. 
7 Id.  
8 R. at 13. 
9 Id. 
10 Id. 
11 Id. 
12 Id. 
13 Id. 
14 R. at 4.  
15 R. at 17.  
16 R. at 4.  



 6 

request.17 Accordingly, the principal enacted a new policy designed to afford Ms. Powell and an 

increasing number of transgender students the opportunity to participate in athletics consistent 

with their gender identity.18 After one successful season on the women’s swim team, NGHS 

parents, cisgender teammates, and coaches complained to the North Greene High School Athletic 

Association (NGHSAA) about Ms. Powell’s participation.19 These complaints led to a 

formalized meeting where NGHSAA heard from Ms. Powell and other interested parties.20 

Spurred by the cisgender athletes’ complaints, NGHSAA adopted the policy at issue– the Fair 

Opportunity for Women Athlete’s policy (FOWAP).21  

NGHSAA designed FOWAP to protect opportunities for cisgender women athletes and 

used biological sex as the standard for classifying “males, men, or boys” and “females, women 

or girls.”22 FOWAP barred “biologically” male students from competing on women’s athletic 

teams.23 NGHSAA explained that these classifications were “premised on . . . physiological 

differences between males and females” and that allowing “biological” males to compete with 

females would produce an “unfair competitive advantage” for “biological” males.24 NGHSAA 

referenced the one-to-three second time differentials between the best high school girls and the 

best high school boys recorded during state championship swim meets to demonstrate males’ 

competitive advantage.25  

 
17 Id.   
18 Id. 
19 R. at 5. 
20 Id.  
21 Id. 
22 Id.  
23 Id. 
24 Id. 
25 R. at 10, 20. 
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NGHSAA also suggested that without this safeguard, transgender women would 

“overrun” cisgender women’s athletic opportunities.26 As an alternative and in response to 

litigation, NGHSAA expressed its willingness to base the standard on a threshold, which would 

limit the opportunities to biologically female athletes and the transgender women that do not 

exceed the threshold.27 Because FOWAP deemed her “biologically” male, the classifications 

excluded Ms. Powell from women’s athletics.28 It forced her, and only her, to choose between 

competing on a team that did not align with her gender identity and not competing at all.29 

Procedural History  

Due to her exclusion, Ms. Powell filed suit against NGHSAA challenging FOWAP, 

asserting violations of the Equal Protection and Due Process Clauses of the Fourteenth 

Amendment of the United States Constitution.30 Ms. Powell sought declaratory and injunctive 

relief.31 The United States District Court for the Eastern District of North Greene entered a 

preliminary injunction against enforcement of FOWAP and granted Ms. Powell’s motion for 

summary judgment.32 NGHSAA appealed the District Court’s decision.33  

On appeal, the United States Court of Appeals for the Fourteenth Circuit reviewed the 

District Court’s decision.34 The appellate court found that the classifications used by FOWAP 

were “substantially related to the important government objective” of protecting athletic 

 
26 R. at 5. 
27 R. at 15. 
28 R. at 6. 
29 Id. 
30 Id.  
31 Id. 
32 Id.  
33 Id.  
34 R. at 3. 
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opportunities for cisgender women athletes and therefore did not violate the Equal Protection and 

Due Process Clauses. Accordingly, the appellate court reversed the District Court’s decision.35   

This Court subsequently granted Ms. Powell’s petition for certiorari.36 

SUMMARY OF THE ARGUMENT 

I.  

The Equal Protection Clause protects transgender women’s right to equitable, non-

discriminatory participation in sports teams. The Clause guarantees all persons within its 

jurisdiction the equal protection of the laws. The Fourteenth Circuit incorrectly reversed the 

district court’s grant of summary judgment for Ms. Powell’s Equal Protection claim. First, it 

incorrectly determined the rational basis test applied to clear sex-based discrimination. Second, it 

overlooked an exceedingly poor fit between the policy itself and its purported goal. 

Heightened scrutiny applies here because FOWAP classifies based on sex and, in the 

alternative, because transgender people constitute at least a quasi-suspect class. Sex 

classifications necessarily trigger heightened review. Sex classifications encompass transgender 

discrimination because they (1) necessarily require unequal treatment based on sex and (2) 

punish transgender persons for not comporting to gender stereotypes. First, FOWAP treats Ms. 

Powell, assigned male at birth, worse than it treats women assigned female at birth because it 

does not exclude the latter from teams that align with their gender identity. Second, by 

excluding Ms. Powell from the women’s team because she was assigned male at 

 
35 R. at 13. 
36 R. at 19. 
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birth, FOWAP punishes her for not comporting to the stereotype that women must be assigned 

female at birth. Thus, FOWAP discriminates based on sex and triggers heightened scrutiny. 

In the alternative, this Court should recognize transgender persons as a quasi-suspect 

class and apply heightened review. Suspect classes have historically experienced discrimination 

and have a defining characteristic bearing no relation to their ability to contribute to society. 

While other factors also suggest recognition of a quasi-suspect class, these two factors lie at the 

inquiry’s core. Transgender persons have experienced discrimination in every aspect of life, from 

employment to housing to education. Furthermore, as many courts held, transgender identity 

does not impair their ability to contribute to society. Accordingly, these factors suggest 

transgender persons constitute a quasi-suspect class. 

Next, FOWAP is so unrelated to its purported aim that it to fails to satisfy any level of 

scrutiny. To withstand heightened scrutiny, the policy’s justifications must be genuine, not 

hypothesized. Differential treatment may rely on inherent and physical differences, but 

not overbroad generalizations or stereotypes, about the sexes. Here, NGHSAA justifies the 

policy with hypothesized claims and stereotypes. First, the justification is hypothesized, rather 

than genuine, because too few transgender women compete in the district to displace cisgender 

women from competitive and scholarship opportunities. Second, the justification relies on 

stereotypes and overbroad generalizations because males do not experience an “undue 

advantage” over females. Females have outperformed males in swimming competitions. 

Likewise, physical attributes, like increased height or weight, do not predict success. The 

discriminatory policy, thus, is unrelated to its objective of protecting opportunities for women 

athletes. 
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Because the exceedingly poor fit between FOWAP’s sex classification and objective fails 

any level of scrutiny, FOWAP violates the Equal Protection Clause.  

II.  

NGHSAA deprives Ms. Powell of her substantive due process right to make important 

life decisions free from State intrusion. The Due Process Clause of the Fourteenth Amendment 

protects a realm of liberty from unwarranted State intrusion. Significantly, this realm of liberty 

protects liberty interests concerning life-shaping personal decisions that define a person’s 

existence. First, FOWAP violates Ms. Powell’s fundamental liberty interest in her gender 

autonomy because it infringes upon her right to make important life decisions free of State 

intrusion. Second, the NGHSAA encroachment fails to withstand any applicable standard of 

review and is therefore unconstitutional.  

Substantive due process protects Ms. Powell’s gender autonomy because it defines her 

own concept of existence and expression. When the State intrudes upon a person’s definition of 

existence and meaning of life, it infringes upon the protected realm of personal liberty. This 

Court defines this protected realm of liberty through an emerging cultural awareness approach. 

Specifically, this realm of liberty fundamentally protects decisions such as marriage and 

contraception. Because Ms. Powell’s gender autonomy defines her existence, it exists in this 

realm of liberty. Moreover, national emerging awareness regarding the gravity of gender 

autonomy further supports its fundamental protections. Finally, gender autonomy resembles 

decisions like marriage and contraception and is, thus, a fundamentally protected liberty interest.  

FOWAP cannot survive a heightened standard of review. Fundamental liberty interests 

trigger the highest standard of review. Although it is less clear what standard of review applies to 

a non-fundamental liberty interest, this Court subjects violations of important liberty interests to 
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heightened review. First, FOWAP is a fundamental, or at minimum, an important, liberty 

interest. Second, FOWAP cannot survive any heightened standard of review because no State 

interest justifies depriving Ms. Powell’s of her gender autonomy. Additionally, because this 

Court historically avoids the deferential rational basis test when addressing important liberty 

interests, it is inapplicable here. FOWAP therefore fails all applicable standards of review and 

unconstitutionally deprives of Ms. Powell’s liberty interest in her gender autonomy.  

ARGUMENT 

I. NGHSAA’s discrimination against Ms. Powell violates the Fourteenth 
Amendment to the United States Constitution by denying her the equal 
protection of the laws. 

The Equal Protection Clause prohibits state action from denying “any person within its 

jurisdiction the equal protection of the laws.”37 Because sex generally provides “no sensible 

ground for differential treatment,” these sex classifications necessarily trigger intermediate 

scrutiny.38 Only “exceedingly persuasive” justifications can withstand intermediate scrutiny.39 

To withstand intermediate scrutiny, the party seeking to uphold the discriminatory classification 

must first demonstrate the classification serves an “important governmental objective.”40 Second, 

the party must show the discriminatory means employed are “substantially related to the 

achievement of those objectives.”41 

 
37 U.S. CONST. amend XIV, § 1. 
38 United States v. Virginia, 518 U.S. 515, 534, 555 (1996); City of Cleburne, Tex. v. Cleburne 
Living Ctr., 473 U.S. 432, 440–41 (1985); Bostock v. Clayton Cnty., Georgia, 140 S. Ct. 1731, 
1741–42,  207 L. Ed. 2d 218 (2020). 
39 United States v. Virginia, 518 U.S. at 534, 555. 
40 Mississippi Univ. for Women v. Hogan, 458 U.S. 718, 724 (1982). 
41 Id. (quoting Wengler v. Druggists Mut. Ins. Co., 446 U.S. 142 (1980)); United States v. 
Virginia, 518 U.S. at 533.  
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By excluding Ms. Powell from the women’s team, NGHSAA denies her equal protection 

of the law. First, this discrimination triggers heightened scrutiny because transgender 

discrimination necessarily constitutes sex discrimination and, in the alternative, because 

transgender persons constitute a quasi-suspect class. Second, this discrimination fails to 

withstand any standard of review. While FOWAP purports a laudable goal of preserving 

women’s opportunities in sports, its discrimination is not substantially nor rationally related to 

this interest. Accordingly, NGHSAA denies Ms. Powell the equal protection of the laws, 

violating the Fourteenth Amendment to the United States Constitution. 

A. FOWAP does not follow Equal Protection’s essential direction to treat all 
persons similarly situated alike because it impermissibly uses sex to justify 
unequal treatment. 

 
By excluding Ms. Powell from the women’s team because the policy deems her 

“biologically” male, FOWAP treats her differently from similarly situated students based on her 

sex. The Equal Protection Clause directs State action to treat “all persons similarly situated” 

alike.42 Accordingly, persons generally need not be of identical sexes to be treated alike, just 

similarly situated. For example, this Court invalidated the Virginia Military Institute’s (VMI) 

policy, which exclusively admitted men. This Court reasoned that while “physical 

differences…are enduring,” the institute could not exclude women qualified and physically 

capable of participating.43 However, persons’ sex sometimes situates them differently. For 

example, in INS v. Nguyen, this Court upheld a citizenship application that burdened children 

with citizen fathers more than children with citizen mothers.44 It reasoned that parents were not 

 
42 City of Cleburne, 473 U.S. at 439. 
43 United States v. Virginia, 518 U.S. at 533, 542. 
44 Nguyen v. I.N.S., 533 U.S. 53, 73 (2001). 
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similarly situated in this instance because mothers’ reproductive role in childbirth verified 

mothers’, but not fathers’, parental status.45 

Ms. Powell is similarly situated to cisgender women athletes. Like cisgender women 

athletes, Ms. Powell identifies as a woman. Like cisgender women athletes, transgender women 

like Ms. Powell experience discrimination in sports. While the policy deems Ms. Powell 

“biologically” male, this fact does not situate her differently from other women athletes. First, 

the policy inaccurately distinguishes “biological” males. Medical professionals consider many 

factors before determining an individual’s sex, not just external genitalia at birth.46 Confirming 

this standard, transgender women’s brains resemble cisgender women’s brains more than 

cisgender men’s.47 Accordingly, NGHSAA’s distinction is inaccurate.  

Second, any physiological differences do not warrant facial sex classification here. Like 

the VMI applicants, Ms. Powell’s assigned sex at birth differs from most participants. However, 

because the sexes were similarly situated in VMI, they should be here too. Moreover, Nguyen is 

inapplicable here. Unlike in childbirth, external genitalia bears no relevance to swimming ability. 

Females often outperform males in swimming competitions.48 Research indicates the average 

female’s body mass improves buoyance and, thus, is better suited for swimming than the average 

male’s body mass.49 Accordingly, Ms. Powell is similarly situated to other women athletes and 

NGHSAA should treat her as such. 

 
45 Id. 
46 Kyle C. Velte, Mitigating the "LGBT Disconnect": Title IX's Protection of Transgender 
Students, Birth Certificate Correction Statutes, and the Transformative Potential of Connecting 
the Two, 27 AM. U. J. GENDER SOC. POL'Y & L. 29, 36 (2019). 
47 Id. at 38 (citing Blaise Vanderhorst, Whither Lies the Self: Intersex and Transgender 
Individuals and a Proposal for Brain-Based Legal Sex, 9 HARV. L. & POL'Y REV. 241, 244-45 
(2015)). 
48 Nancy Leong, Against Women’s Sports, 95 WASH. U. L. REV. 1249, 1265–66 (2018). 
49 Id. 
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1. FOWAP facially discriminates against transgender students based 
on sex, which triggers heightened scrutiny under the Equal 
Protection Clause. 

 

Fourteenth Amendment protections against sex discrimination necessarily include 

protections against transgender discrimination. In Bostock v. Clayton County, this Court provided 

two reasons for this inclusion. First, transgender discrimination constitutes unequal treatment 

based on sex. When an employer dismisses a transgender employee because she identified as a 

woman despite being assigned male at birth, it treats the employee differently than it would treat 

a woman assigned female at birth.50 Thus, it discriminates based on sex.51 Second, transgender 

discrimination relies upon sex stereotyping. When an employer treats a woman adversely 

because she is transgender, it punishes her for failing to comport to the stereotype that women 

must be assigned female at birth. Additionally, many courts apply Bostock’s reasoning to Equal 

Protection analysis.52 The dissenting opinion in Bostock confirms this application. Justice Alito 

stated that applying heightened scrutiny to discrimination against LGBTQ+ persons logically 

follows from the majority’s reasoning in Bostock.53 

FOWAP allows all students except for Ms. Powell to compete on sports teams that align 

with their gender identity. FOWAP forces Ms. Powell, and only Ms. Powell, to choose between 

competing on a team that does not align with her gender identity and not competing at all. 

Because she experienced intense harassment and distress on the men’s team, FOWAP effectively 

 
50 Bostock v. Clayton Cnty., Georgia, 140 S. Ct. 1731, 1741–42, 207 L. Ed. 2d 218 (2020). 
51 Id. 
52 Adams ex rel Kasper v. Sch. Bd. of St. Johns Cnty., 968 F.3d 1286, 1296 (11th Cir. 2020); 
Whitaker v. Kenosha Unified Sch. Dist. No. 1 Bd. of Educ., 858 F.3d 1034, 1051–52 (7th Cir. 
2017); Smith v. City of Salem, 378 F.3d 566, 573-75; 578 (6th Cir. 2004); M.A.B. v. Bd. of Educ. 
of Talbot Cnty., 286 F. Supp. 3d 704, 719 (D. Md. 2018);; Norsworthy v. Beard, 87 F. Supp. 3d 
1104, 1119 (N.D. Cal. 2015). 
53 Bostock, 140 S. Ct. at 1783 (Alito, J., dissenting). 
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excludes Ms. Powell from sports teams. FOWAP treats Ms. Powell worse than it would treat a 

woman assigned female at birth because she identifies as a woman despite being assigned male 

at birth. Moreover, by excluding her from the swim team because she is a transgender woman, 

the policy punishes her for failing to comport to the stereotype that women must be assigned 

female at birth. Accordingly, this Court should determine FOWAP engages in sex discrimination 

and triggers heightened scrutiny. 

2. FOWAP must survive heightened scrutiny under Equal Protection 
because transgender persons constitute a quasi-suspect class. 

 

In the alternative, this Court should recognize transgender persons as a quasi-suspect 

class. This Court previously recognized the possibility for new suspect classes.54 In evaluating 

new suspect or quasi-suspect classifications, this Court considers whether the class (1) has 

historically experienced discrimination,55 (2) has a defining characteristic that bears no “relation 

to ability to perform or contribute to society,”56 (3) is “a minority or politically powerless,”57 and 

(4) features “obvious, immutable, or distinguishing characteristics that define them as a discrete 

group.”58 All four factors need not weigh in favor of recognizing a suspect class.59 Rather, the 

 
54 Obergefell v. Hodges, 576 U.S. 644, 647 (2015) (recognizing that “in interpreting the Equal 
Protection Clause…new insights and societal understandings can reveal unjustified inequality 
[...] that once passed unnoticed and unchallenged). 
55 Bowen v. Gilliard, 483 U.S. 587, 602 (1987). 
56 Cleburne, 473 U.S. at 440–41. 
57 Bowen, 483 U.S. at 602. 
58 Id. 
59 See Cleburne, 473 U.S. at 442 n.10 (noting that “there’s not much left of the immutability 
theory, is there?”) (quoting J. Ely, Democracy and Distrust 150 (1980)); Cleburne, 473 U.S. at 
472 n.24, (Marshall, J., concurring in part and dissenting in part) (“The ‘political powerlessness' 
of a group may be relevant, but that factor is neither necessary, as the gender cases demonstrate, 
nor sufficient, as the example of minors illustrates.”); Nyquist v. Mauclet, 432 U.S. 1, 9 n.11 
(1977) (determining alienage may warrant heightened scrutiny despite lack of immutability). 
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first two factors lie at the inquiry’s core. Their presence consistently suggests discriminatory 

state action triggers heightened scrutiny.60 

Transgender persons have historically suffered from well-documented discrimination.61 

While this Court recently prohibited employment discrimination against transgender persons in 

Bostock, it is too early to determine its effect. Nonetheless, this singular employment victory 

cannot resolve the root causes behind transgender persons’ plight. Discrimination begins in 

schools, where many schools force transgender students to use bathrooms which do not align 

with their gender identity.62 Compounding matters, transgender students routinely experience 

harassment and assault.63 Consequentially, many engage in self-harm, miss school, and 

eventually leave school altogether.64 While Bostock statutorily prohibited employment 

discrimination, these structural conditions nonetheless impede transgender persons’ financial 

stability and employment prospects. 

Moreover, courts analyze the class’s history of discrimination broadly, not just in 

employment. And discrimination remains rampant in every aspect of transgender persons’ lives. 

In a national survey of transgender persons, 20% of respondents reported being refused medical 

 
60 Id. 
61 Whitaker, 858 F.3d at 1051 (7th Cir. 2017) (“There is no denying that transgender individuals 
face discrimination, harassment, and violence because of their gender identity.”); Grimm v. 
Gloucester Cnty. Sch. Bd., 302 F. Supp. 3d 730, 749 (E.D. Va. 2018); Brocksmith v. United 
States, 99 A.3d 690, 698 (D.C. 2014). 
62 See generally Katherine Szczerbinski, Education Connection: The Importance of Allowing 
Students To Use Bathrooms and Locker Rooms Reflecting Their Gender Identity, 36 CHILD. 
LEGAL RIGHTS J. 153 (2016). 
63 Whitaker, 858 F.3d at 1051; Kevin M. Barry et al., A Bare Desire to Harm: Transgender 
People and the Equal Protection Clause, 57 B.C. L. REV. 507, 553 (2016) (citing Jaime M. Grant 
et al., Nat'l Ctr. for Transgender Equality & Nat' Gay & Lesbian Taskforce, Injustice at Every 
Turn: A Report of the National Transgender Discrimination Survey 3–8 (2011)), hereinafter 
Barry. 
64 Whitaker, 858 F.3d at 1051. 
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treatment because they were transgender.65 Despite evidence that gender-affirming care such as 

hormone therapy is both cost-effective and medically necessary, most states still permit private 

insurers to refuse coverage.66 Furthermore, transgender persons are over twice as likely to be 

homeless.67 State law permits private women’s shelters to exclude transgender women.68 

Accordingly, 55% of respondents were harassed by shelter staff and 29% were refused shelter 

due to their gender identity.69 This history of discrimination supports transgender persons 

recognition as a quasi-suspect class. 

Transgender persons constitute a small, politically powerless minority and their status 

bears no relation to their ability to contribute to society. First, comprising about 0.6% of the adult 

population, they constitute a small minority.70 Every branch of government underrepresents 

transgender persons. No openly transgender judges sit on federal benches and only two sit on 

state benches.71 Similarly, no openly transgender individuals serve in the executive or legislative 

branch.72 Second, as many courts found, transgender identity bears no relation to ability to 

 
65 Barry, supra note 47. 
66 M. Dru Levasseur, Esq, Gender Identity Defines Sex: Updating the Law to Reflect Modern 
Medical Science Is Key to Transgender Rights, 39 VT. L. REV. 950 (2015); Peter W. Schroth et 
al, Perspectives on Law and Medicine Relating to Transgender People in the United States, 66 
AM. J. COMP. L. 91, 100–1 (2018). 
67 Barry, supra note 47, at 552–53. 
68 Id. 
69 Rishita Apsani, Are Women's Spaces Transgender Spaces? Single-Sex Domestic Violence 
Shelters, Transgender Inclusion, and the Equal Protection Clause, 106 CAL. L. REV. 1689, 1705 
(2018). 
70Grimm v. Gloucester Cnty. Sch. Bd., No. 19-1952, 2020 U.S. App. WL 5034430, at *18 (4th 
Cir. 2020, amended Aug. 28, 2020). 
71 Id. 
72 Id. 
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contribute to society.73 These two factors therefore support recognizing transgender persons as a 

quasi-suspect class. 

Lastly, transgender persons possess immutable and distinguishing characteristics that 

define them as a discrete group. First, their transgender identity is immutable because it is so 

“deeply ingrained” that it is “inherent in who they are as people” and, thus, cannot be voluntarily 

changed.74  Moreover, transgender persons are distinguished by their gender identities, which do 

not correspond with their birth-assigned gender.75 Thus, this factor supports recognizing 

transgender persons as a quasi-suspect class.  

In sum, transgender persons have historically experienced discrimination, they constitute 

a small and politically powerless minority, their status bears no relation to their ability to 

contribute to society, and they possess immutable, distinguishing characteristics. Therefore, this 

Court should determine transgender persons constitute a quasi-suspect class and merit 

heightened scrutiny. 

B. FOWAP violates Equal Protection because it fails to withstand heightened 
scrutiny. 

 
Because FOWAP’s justifications are not exceedingly persuasive, it cannot withstand 

heightened scrutiny and, thus, denies Ms. Powell equal protection of the law.76 Only 

“exceedingly persuasive” justifications can withstand intermediate scrutiny.77 Courts determine 

whether a justification is exceedingly persuasive by analyzing the relatedness between the 

 
73 Norsworthy, 87 F. Supp. 3d at 1119 n.8 (“[Transgender] identity is ... irrelevant to their ability 
to contribute to society”); Grimm, 302 F. Supp. 3d at 749 (citing M.A.B., 286 F. Supp. 3d at 720). 
74 Evancho v. Pine-Richland Sch. Dist., 237 F. Supp. 3d 288–89 (W.D. Pa. 2017). 
75 M.A.B., 286 F. Supp. 3d at 721. 
76  City of Cleburne, 473 U.S. at 440–41. 
77 United States v. Virginia, 518 U.S. at 531. 
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policy’s objective and the classifications.78 The State must first demonstrate that the challenged 

classification serves, at least, an “important governmental objective.”79  Second, the State must 

also demonstrate that the discriminatory means employed are “substantially related to the 

achievement of those objectives.”80  And finally, when a policy’s justifications are not found to 

be exceedingly persuasive, the exceedingly poor fit suggests that the policy’s actual, underlying 

purpose was discrimination.81  

 While NGHSAA purports the laudable objective of preserving opportunities for women 

athletes, FOWAP nonetheless fails to withstand intermediate scrutiny. First, NGHSAA cannot 

demonstrate that its classifications are substantially related to this objective. Second, the 

exceedingly poor fit between FOWAP’s objective and its classifications reveal that its actual, 

underlying purpose is to discriminate against transgender women. Therefore, FOWAP fails to 

withstand intermediate scrutiny and violates the Equal Protection Clause.  

1. The classifications used in FOWAP are not substantially related to 
FOWAP’s objective and, thus, cannot be an exceedingly persuasive 
justification.  

 

FOWAP’s discriminatory classifications are not substantially related to protecting 

opportunities for women athletes. The State’s justification “must be genuine, not 

hypothesized.”82 Sex classifications may rely on inherent, physical differences between the sexes 

 
78 Id. at 532–533.  
79 Mississippi Univ. for Women, 485 U.S. at 724. 
80 Id. (quoting Wengler v. Druggists Mut. Ins. Co., 446 U.S. 142, 150 (1980)); United States v. 
Virginia, 518 U.S. at 533. 
81 See United States v. Virginia, 518 U.S. at 535–536. See also Califano v. Goldfarb, 430 U.S. 
199, 212–213 (1977) (rejecting the government’s proffered purposes after "inquiry into the 
actual purposes”). See also Orr v. Orr, 440 U.S. 268, 280–283 (1979) (finding the government’s 
stated objective was not the actual purpose). 
82 United States v. Virginia, 518 U.S. at 533 (citing Weinberger v. Wiesenfeld, 420 U.S. 636, 643, 
648; Califano v. Goldfarb, 430 U.S. at 223–224 (Stevens, J., concurring)). 
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to justify differential treatment.83 However, overbroad generalizations or stereotypes about sex 

cannot justify differential treatment.84 This relatedness requirement ensures the classification’s 

validity is “determined through reasoned analysis rather than the mechanical application of 

traditional, often inaccurate, assumptions about the proper roles of men and women.”85 

Accordingly, this Court rarely permits these classifications because they likely perpetuate a legal, 

social, and economic inferiority for those that fall within the employed classification, which 

contradicts Equal Protection principles.86 

FOWAP is not substantially related to preserving women’s athletic opportunities for two 

reasons. First, the justification is hypothesized, not genuine. Within the United States, 

transgender individuals account for approximately 0.6% of the adult population and “presumably 

account for a similar percentage of high school students.” In North Greene, only one transgender 

student wants to try out for the swim team, Ms. Powell. These numbers indicate that NGHSAA’s 

justification is hypothesized rather genuine because it is numerically impossible for one student 

to take away the opportunities available to an entire state.  

Second, the justification relies on stereotypes and generalizations, not physiological fact.  

Males do not enjoy an undue competitive advantage over females. Rather, research notes the 

differences within the sexes are even more significant than differences between them.87 

 
83 United States v. Virginia, 518 U.S. at 533. 
84 Whitaker, 858 F.3d at 1051; J.E.B. v. Alabama ex rel. T.B., 511 U.S. 127, 138 (1994) 
(recognizing that sex-based stereotypes lead to injustice and invite “cynicism”); Glenn v. 
Brumby, 663 F.3d 1312, 1318 (11th Cir. 2011) (“All persons, whether transgender or not, are 
protected from discrimination on the basis of gender stereotype.”). 
85 Mississippi Univ. for Women, 458 U.S. at 725–26. 
86 United States v. Virginia, 518 U.S. at 534. 
87 Elliot S. Rozenberg, The NCAA's Transgender Student-Athlete Policy: How Attempting to Be 
More Inclusive Has Led to Gender and Gender-Identity Discrimination, 22 SPORTS L. J. 193, 
204 (2015). 



 21 

Furthermore, physical attributes, including height and weight, do not usefully predict skill or 

likelihood for success.88 Even among the state record holders in North Greene, the differences 

between the top high school swimmers reflects a difference of less than three seconds for the 

individual medley and less than one second for the butterfly. Because this difference in time is 

negligible, it demonstrates that men do not enjoy an undue advantage over women. Moreover, 

the average female’s body mass is better suited for swimming than the average male’s body mass 

due to differences in buoyance.89 Additionally, females often outperform males in swimming 

competitions.90 These statistics prove the policy relies on overbroad generalizations about the 

sexes’ capacities, rather than physiological fact, consequently perpetuating social inferiorities. 

Therefore, biological sex is not a “constitutionally acceptable proxy” for athletic ability.  

2. This Court should find that FOWAP’s actual, underlying purpose 
is to discriminate against transgender women because the fit 
between its classifications and governmental interest is so poor.  

 

The exceedingly poor fit between FOWAP’s objective and discriminatory means 

suggests that the protection of female athletic opportunities was not the actual, underlying 

purpose of the policy. As demonstrated above, FOWAP’s use of discriminatory classifications is 

not substantially related to its objective. Even accepting the term “biological male” as 

synonymous for “transgender woman,” FOWAP’s justifications for the distinction relies on 

overbroad generalizations. These generalizations are most clearly exposed by the statistics on 

average physical differences within, as opposed to between, the sexes. Moreover, the 

 
88 Id. 
89 Nancy Leong, Against Women’s Sports, 95 WASH. U. L. REV. 1249, 1265–66 (2018). 
90 Id. 
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discriminatory classifications wholly ignore gender identity, and instead rely on the outdated 

concept of a gender binary.  

Further demonstrating that FOWAP’s actual, underlying purpose is not to protect the 

opportunities for women athletes, NGHSAA proposed an amendment for FOWAP to include a 

threshold standard. The proposed threshold would limit FOWAP’s exclusion to transgender 

women whose physical characteristics produced an undue advantage over “biologically” female 

competitors. However, this threshold standard highlights the fallacy central to sex and 

transgender status classifications. Even if NGHSAA amended FOWAP to use this threshold, the 

new policy would presumably not apply to a “biologically” female student who met the specified 

threshold. This rationale suggests NGHSAA should ban all student-athletes who were born with 

or have developed physical attributes that enable them to succeed, even at the most competitive 

levels. Stated another way, the logical result of FOWAP’s classifications is either a violation of 

the Equal Protection Clause or the exclusion of female athletes from athletic opportunities the 

policy purportedly protects. Therefore, the exceedingly poor fit between FOWAP’s purported 

objective and the discriminatory classifications strongly suggest that protecting the athletic 

opportunities for women was not the actual, underlying purpose. 

In sum, because the fit between FOWAP’s discriminatory classifications and objective is 

so poor, this Court should find that FOWAP’s actual, underlying purpose is to discriminate 

against transgender women. If FOWAP’s classifications used gender identity as its standard, it is 

extremely likely that FOWAP could achieve its objective of protecting athletic opportunities for 

women– except all women would be encompassed by this protection. Accordingly, FOWAP 

unconstitutionally violates the Equal Protection Clause because its classifications are mere 

illusions for discriminating against transgender women.  
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C. FOWAP fails even the Rational Basis Test because there is no rational 
relationship between NGHSAA’s purported interest and FOWAP’s impact.  

 
In the alternative, this Court should find that FOWAP fails to survive even the rational 

basis test. Under the rational basis test, a discriminatory classification may survive only when it 

bears a rational relation to a legitimate end.91 A rationally relation requires a logical connection 

between the government’s interest and the means used to achieve that interest.92 Therefore, even 

though less discriminatory alternatives may exist, the party seeking to uphold the classifications 

“may not rely on a classification whose relationship to an asserted goal is so attenuated as to 

render the distinction arbitrary or irrational.”93 

Moreover, the rational basis test does not completely defer to the State. As this Court 

held, “[e]qual protection of the laws is not achieved through indiscriminate imposition of 

inequalities.”94 Constitutional guarantees of equality “at the very least mean that a bare 

congressional desire to harm a politically unpopular group” cannot justify the group’s unequal 

treatment.95 Accordingly, this Court rarely upholds “laws singling out a certain class of citizens 

for disfavored legal status or general hardships.”96 Even when heightened scrutiny does not 

apply, this Court evaluates state action which harms individuals with a heightened, less-

 
91 Romer v. Evans, 517 U.S. 620, 631 (1996) (citing Heller v. Doe, 509 U.S. 312, 319–320 
(1993)). 
92 F.C.C. v. Beach Communications, Inc., 508 U.S. 307, 313 (1993). 
93 City of Cleburne, 473 U.S. at 446. 
94 Sweatt v. Painter, 339 U.S. 629, 635(1950) (quoting Shelley v. Kraemer, 334 U.S. 1, 22, 68 
S.Ct. 836, 846, 92 L.Ed. 1161 (1948)). 
95 Dep’t of Agric. v. Moreno, 413 U.S. 528, 534–535 (1973). 
96 Romer, 517 U.S. 620, 633 (1996). 
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deferential rational basis test.97 Accordingly, unlike economic regulations, state action that harms 

a politically unpopular group does not always survive the rational basis test.98  

For example, in United States v. Windsor, this Court found a bare desire to harm 

motivated a statute denying federal recognition to same-sex marriage because the statute avowed 

a “purpose and practical effect” to disadvantage, impose a separate status upon, and stigmatize 

homosexual couples. To determine its purpose and practical effect, this Court analyzed the state 

action’s text and history of enactment.99 This Court reasoned that because the statute stated a 

purpose to protect “teachings reflected in heterosexual-only marriage laws” and its surrounding 

debate reflected disapproval of homosexuality, its purpose and practical effect was interference 

with the equal dignity of same-sex marriages.100 

As discussed above, FOWAP asserts a legitimate end, but this end is not sufficient 

standing alone. For largely the same reasons the challenged classifications are not substantially 

related, they are also not rationally related to FOWAP’s objective. Specifically, no logical 

connection exists between NGHSAA’s interest in protecting athletic opportunities for females. 

This argument is most strongly exemplified by the logical result that flows from FOWAPS’s 

classifications– an equal protection violation or an effect directly adverse to FOWAP’s objective 

itself. FOWAP is therefore an unconstitutional violation of the Equal Protection Clause. 

Furthermore, since the statute in Windsor could not survive the rational basis test, 

FOWAP cannot either. Like the statute in Windsor, FOWAP’s purpose and practical effect is to 

 
97 See, e.g. United States v. Windsor, 570 U.S. 744, 770–71, (2013); Romer, 517 U.S. at 632–33, 
635. 
98 See, e.g. Romer, 517 U.S. at 635–36. 
99 Windsor, 570 U.S. at 770. 
100 Id. at 770–71. 
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disadvantage, impose separate status upon, and stigmatize transgender women athletes. First, like 

the Windsor statute’s stated purpose, FOWAP states a purpose to protect a particular class’s right 

at the expense of a politically unpopular group. Second, like the debate surrounding the Windsor 

statute, the complaints prompting FOWAP reflected disapproval and fear of transgender 

women’s equal participation in a practice. Accordingly, by excluding transgender women from 

the women’s team, FOWAP intended to disadvantage, imposes a separate status upon, and 

stigmatize them. Therefore, it reflects a bare desire to harm and cannot survive the rational basis 

test. 

II. FOWAP impermissibly deprives Ms. Powell of her constitutionally protected 
liberty interest in her gender autonomy, thus violating the Due Process Clause of 
the Fourteenth Amendment. 

 

FOWAP infringes upon Ms. Powell’s liberty interest protected by substantive due 

process. The Due Process Clause of the Fourteenth Amendment prohibits state action from 

depriving a person of “life, liberty, or property without due process of law.”101 These protections 

include most of the fundamental rights within the Bill of Rights and “certain personal choices 

central to individual dignity and autonomy, including intimate choices that define personal 

identity and beliefs.”102 This Court commonly refers to these rights and choices as “liberty” 

interests.103 The right of privacy, for example, is a recognized fundamental liberty interest.104 

Although the substantive due process jurisprudence continues to evolve, recognized liberty 

 
101 U.S. CONST. amend. XIV, § 1. 
102 Obergefell, 576 U.S. at 664 (internal citations omitted). 
103 See Youngberg v. Romeo, 457 U.S. 307, 315 (1982); Lawrence v. Texas, 539 U.S. 558, 562 
(2003); Planned Parenthood of S. Pa. v. Casey, 505 U.S. 833, 847 (1992); Cruzan by Cruzan v. 
Mo. Dep’t of Health, 497 U.S. 261, 278 (1990); Poe v. Ullman, 367 U.S. 497, 545 (1961) 
(Harlan, J., dissenting) (quoting Skinner v. Oklahoma, 316 U.S. 535 (1942)). 
104 See Roe v. Wade, 410 U.S. 113 (1973); Griswold v. Connecticut, 381 U.S. 479 (1965). 
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interests are typically subject to a heightened standard of review.105 First, FOWAP infringes 

upon Ms. Powell’s liberty interest in her gender autonomy because it is central to her individual 

dignity and autonomy. Second, FOWAP cannot survive any applicable standard of review and is 

therefore violates the Due Process Clause. 

A. This Court should recognize Ms. Powell’s fundamental liberty interest in her 
gender autonomy because it exists within the realm of personal liberty 
protected by substantive due process.   

 

This Court should expressly recognize Ms. Powell’s liberty interest in her gender 

autonomy. Substantive due process protects “a realm of personal liberty which the government 

may not enter.”106 This realm of personal liberty “is the right to define one’s own concept of 

existence, of meaning, of the universe, and of the mystery of human life” without “compulsion of 

the State.”107 Further, this right “presumes an autonomy of self that includes freedom of thought, 

belief, [and] expression” of identity.108 The realm of liberty protected by substantive due process 

and defined by this Court must encompass gender autonomy.  

Gender autonomy is a protected liberty interest because it is within the realm of personal 

liberty protected by substantive due process. All persons define their own concept of life through 

their gender identity, such as by choosing their clothing and which restroom to use. Ms. Powell 

exercises her right to define her daily existence and expression by choosing to live as a woman. 

However, by excluding Ms. Powell from the women’s team, NGHSAA deprives Ms. Powell of 

her liberty to make these personal and integral choices free of State intrusion. This exclusion 

deprives Ms. Powell, and only Ms. Powell, of the constitutional liberty that her cisgender 

 
105 See Casey, 505 U.S. at 869–79; Lawrence, 539 U.S. at 578. 
106 Casey, 505 U.S. at 847. 
107 Casey, 505 U.S. at 851. 
108 Lawrence, 539 U.S. at 562; See also Obergefell, 576 U.S. at 651–52. 
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counterparts still enjoy. Substantive due process protects the very choices central to liberty that 

NGHSAA takes from Ms. Powell. Consequently, this Court should recognize and protect Ms. 

Powell’s liberty interest in her gender autonomy. 

1. This Court should recognize gender autonomy as a protected 
liberty interest due to the emerging awareness concerning its 
importance. 

 

Although the history of gender autonomy is widely unexplored, this Court should 

recognize Ms. Powell’s liberty interest. Identifying protected liberties “has not been reduced to 

any formula.”109 Although this Court recognized the benefit of looking to history and tradition 

when determining liberty interests, these factors are not dispositive for substantive due process 

analysis.110 Specifically, the Bill of Rights and historical practices do not mark “the outer limits 

of the substantive sphere of liberty, which the Fourteenth Amendment protects.”111 An 

“emerging awareness” analysis, on the other hand, offers more when determining protected 

liberty interests.112 This Court further explained the shortcomings of a stringent historical 

approach in Obergefell: 

[T]he nature of injustice is that we may not always see it in our own times. The 
generations that wrote and ratified the Bill of Rights and the Fourteenth Amendment 
did not presume to know the extent of freedom in all of its dimensions, and so they 
entrusted to future generations a charter protecting the right of all persons to enjoy 
liberty as we learn its meaning. When new insight reveals discord between the 
Constitution’s central protections and a received legal structure, a claim to liberty 
must be addressed.113  
 

 
109 Obergefell, 576 U.S. at 664–64 (citing Poe, 367 U.S. at 542 (Harlan, J., dissenting)). 
110 Casey, 505 U.S. at 848. 
111 Id. 
112 Lawrence, 539 U.S. at 567–71. 
113Obergefell, 576 U.S. at 672. 
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 The importance of gender autonomy was almost certainly not on the minds of the 

generations that wrote and ratified the Bill of Rights. However, similar to same-sex marriage and 

intimacy, the modern world has an emerging awareness concerning the gravity of gender 

autonomy. A particularly relevant example is the California Student Safety and Violence 

Prevention Act of 2000, which provided that all students may participate in activities following 

their gender identity rather than the sex listed on their records.114115 

Policies recognizing the importance of one’s gender autonomy, particularly of young 

students, are not novel. In fact, the model rules that guide the attorneys before this very Court 

acknowledge the importance of “gender identity.”116 The emerging awareness regarding a 

person’s gender identity swept through this country over twenty years ago. The purpose and 

meaning of gender autonomy are well understood in our culture and should be legally understood 

as well. The NGHSAA cannot deprive Ms. Powell of her liberty interest in gender autonomy 

merely because past generations did not see the dimensions of freedom enjoyed in the modern 

world. 

2. Ms. Powell’s gender autonomy is a fundamental liberty interest 
because it resembles other fundamentally protected interests. 

 

This Court should recognize Ms. Powell’s interest in her gender autonomy as 

fundamental. The fundamental right of privacy specifically includes “the interest in 

independence in making certain kinds of important decisions,” such as “marriage… procreation 

 
 

115 Hannah Stocker, He’s the Woman: Calling for Dissolution of Discriminatory Policies in High 
School Athletic Associations Under the ADA, 2017 MICH. ST. L. REV. 927, 958 n. 231 (2018). 
116 MODEL RULES OF PRO. CONDUCT r. 8.4(g) (AM. BAR ASS’N 2020) (prohibiting discrimination 
on the basis of gender identity).  
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… contraception… family relationships… and child rearing and education.”117 These decisions 

are important because they “shape an individual’s destiny.”118 State intrusions upon these 

decisions cause “a distressful life and future,” or psychological, mental, and physical harm.119 

Consequently, the State cannot subject these decisions to such “direct harm.”120 Ms. Powell’s 

gender autonomy is a fundamental liberty interest because it, similarly, protects her important 

decision in gender identity, and a deprivation of this interest causes Ms. Powell direct harm. 

Like the decision to marry or use contraception, a person’s gender autonomy directly 

shapes her destiny because it impacts her everyday life and long-term mental health. Moreover, 

FOWAP causes Ms. Powell the very harm protected fundamental liberties intend to prevent. 

Discounting Ms. Powell’s gender identity clearly distresses her. Ms. Powell experiences “distress 

caused by the incongruence between [her] gender identity and [her] sex assigned…at birth.” In 

addition, lower courts pay close attention to the various harms transgender persons face.121 

Furthermore, the “mistreatment of transgender students can exacerbate gender dysphoria, lead to 

negative educational outcomes, and precipitate self-injurious behavior.”122 The imminent, lasting 

distress and psychological, mental, and potentially physical dangers, here, further demonstrate 

Ms. Powell’s liberty interest is fundamental.   

 

 
117 Carey v. Population Services Int’l, 431 U.S. 678, 684–85 (1977) (internal citations omitted). 
118 Obergefell, 576 U.S. at 666. 
119 Roe, 410 U.S. at 153. 
120 Id. 
121 See Gonzalez v. Nevares, 305 F. Supp. 3d 327, 333 (D.P.R. 2018) (finding forced disclosure 
of transgender status “exposes transgender individuals to a substantial risk of stigma, 
discrimination, intimidation, violence, and danger”). 
122 Doe ex rel. Doe v. Boyertown Area Sch. Dist., 897 F.3d 518, 529 (3rd Cir. 2018). 
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B. Because FOWAP cannot survive any applicable standard of review, it 
unconstitutionally violates substantive due process. 

 

FOWAP fails every applicable standard of review and therefore violates the Due Process 

Clause. Although the substantive due process jurisprudence continues to evolve, recognized 

liberty interests typically trigger a heightened standard of review.123 Specifically, state action 

implicating a fundamental liberty interest must survive strict scrutiny, the highest standard of 

review.124 Although it is unclear what standard applies to non-fundamental liberty interests, this 

Court consistently employs more rigorous standards of review to important liberty interests.125 

First, FOWAP cannot survive strict scrutiny. Second, this Court should not apply the rational 

basis test when considering implications of gender autonomy. Finally, even if this Court rejects 

Ms. Powell’s liberty interest as fundamental and previous standard of review applications, 

FOWAP cannot survive an intermediate standard of review. 

1. FOWAP fails to withstand strict scrutiny because many less 
restrictive alternatives exist. 

 

FOWAP cannot survive strict scrutiny. State action limiting “certain fundamental 

rights…may be justified only by a compelling state interest, and…must be narrowly drawn to 

express only the legitimate state interests at stake.”126 Specifically, “if a less restrictive 

alternative” exists, the State action fails strict scrutiny.127 Even if this Court finds NGHSAA’s 

interests compelling, FOWAP clearly fails because there are many less restrictive alternatives. 

 
123 See e.g., Lawrence, 539 U.S. at 578; Casey, 505 U.S. at 869–79. 
124 Griswold, 381 U.S. 479, 503–04 (1965) (White, J., concurring); Roe, 410 U.S. at 155. 
125 Casey, 505 U.S. at 869–79; Lawrence, 539 U.S. at 578. 
126 Roe, 410 U.S. at 155 (internal citations omitted). 
127 United States v. Playboy Entm’t Grp., Inc., 529 U.S. 803, 813 (2000). 
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The policy could, for example, regulate by height and weight rather than transgender status. This 

alternative would preserve competitive fairness and Ms. Powell’s fundamental liberty interest. 

Because FOWAP fails strict scrutiny, it violates Ms. Powell’s substantive due process 

fundamental right to gender autonomy. 

2. This Court should not apply the lowest standard of review because 
infringements upon gender autonomy require a less deferential test.  

 

As detailed above, FOWAP fails even the rational basis test but this Court need not rely 

solely on that argument because the lowest standard of review should not apply. In the past, this 

Court found that a non-fundamental “liberty interest” must merely survive the rational basis 

test.128 However, while this Court in Lawrence refused to define an applicable standard of 

review, the Majority seemingly employed a less deferential rational basis test.129 The Majority, 

notably, begins its analysis with Roe, which applies the highest standard of review.130 But the 

opinion concludes with language resembling the rational basis test.131 Nevertheless, this Court 

found that morality alone is “not a sufficient reason for upholding a law” that infringes upon a 

protected liberty interest.132 

First, Ms. Powell’s liberty interest in her gender autonomy requires a heightened standard 

of review. In Lawrence, this Court applied a more stringent rational basis test because the statute 

implicated a liberty interest similar to that in Roe. FOWAP, similarly, involves an important 

interest analogous to Roe, as detailed above. This Court should, thus, apply a heightened 

 
128 Washington v. Glucksberg, 521 U.S. 702, 728 (1997). 
129 Lawrence, 539 U.S. at 578. 
130 Id. at 564–66. 
131 Id. (holding that the “statute furthers no legitimate state interest which can justify its intrusion 
into the individual’s person and private life”). 
132 Id. at 577. 



 32 

standard of review, which FOWAP cannot survive because Ms. Powell already explained 

FOWAP’s failure in the face of even the rational basis test.  

Second, NGHSAA’s justifications are clearly unfounded and impermissibly regulate 

based on disguised moral interests. Although this Court did not provide a detailed standard of 

review in Lawrence, it ultimately rejected moral-based justifications. As mentioned above, 

NGHSAA adamantly ignores scientific and medical fact to claim that FOWAP preserves 

cisgender women athletes’ competitive opportunities. However, FOWAP fails to achieve this 

objective and more likely is fueled by animus toward Ms. Powell. This Court should not allow 

NGHSAA to produce a rational reason for their infringement upon Ms. Powell’s protected 

liberty interest because doing so ignores the intent in Lawrence. Therefore, because the lowest 

standard of review does not apply, Ms. Powell need only prove that FOWAP flunks the more 

rigorous standards of review. 

3. FOWAP even fails the deferential undue burden test because it 
presents a substantial obstacle to Ms. Powell’s gender autonomy. 

 

If this Court rejects the arguments that Ms. Powell’s liberty interest is fundamental and 

that FOWAP fails even the rational basis test, it should apply the undue burden test, which 

FOWAP cannot survive. In Casey, this Court applied the “undue burden” test.133 That is, State 

action cannot have “the purpose or effect of placing a substantial obstacle in the path of a” 

person’s liberty interest.134 For example, because a statute presented “a substantial obstacle to a 

woman’s choice” to an entire class of women, this Court found that it constituted an undue 

 
133 Casey, 505 U.S. at 869–79; See also Cruzan, 497 U.S. 279 (citing Romeo at 321; Mills at 299) 
(implementing a balancing test standard of review); Lawrence, 539 U.S. at 578 (applying a 
heightened version of rational basis test). 
134 Casey, 505 U.S. at 877. 
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burden.135 Although the undue burden test traditionally applies to State action that infringes upon 

abortion rights, this Court should apply the undue burden test here because, like abortion, Ms. 

Powell’s liberty interest is a personal decision integral to her bodily autonomy.  

FOWAP, similarly, fails the undue burden test. First, FOWAP places a substantial 

obstacle to Ms. Powell’s gender autonomy because it prevents her from identifying as her gender 

in an activity of utmost importance to her. Next, just as the State action in Casey prevented a 

class of women from exercising their right to choose, FOWAP prevents an entire class of 

transgender women from exercising their gender autonomy. FOWAP clearly fails even the more 

deferential undue burden test and is, consequently, a violation of substantive due process. Thus, 

because FOWAP flunks any appropriate, if not all, standards of review, it violates Ms. Powell’s 

liberty interest in her gender autonomy protected by the Due Process Clause. 

C. Cisgender students’ right of privacy does not offset Ms. Powell’s liberty 
interest in gender autonomy because her presence in the women’s bathrooms 
does not implicate their privacy rights.   

 

Ms. Powell does not infringe upon cisgender students’ privacy rights by exercising her 

liberty interest in gender autonomy. First, courts uphold policies permitting transgender students 

to use their identified gender’s bathrooms because a cisgender student’s privacy right is not 

broad enough to prevent such policies.136 Additionally, these arguments are both factually 

incorrect and insulting. As the Seventh Circuit held, transgender students’ presence risks other 

students’ privacy no more “than the presence of an overly curious student of the same biological 

 
135 Id. at 895. 
136 Parents for Priv. v. Barr, 949 F.3d 1210, 1225 (9th Cir. 2020); See also Doe ex rel. Doe v. 
Boyertown Area Sch. Dist., 897 F.3d 518, 531 (3rd Cir. 2018) (rejecting the argument that 
cisgender students’ “right of privacy…would be violated by the presence of students who do not 
share the same birth sex”). 
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sex who decides to sneak glances at his or her classmates performing their bodily functions.”137 

Similarly, the Third Circuit concluded that transgender students’ “needs and concerns,” here, 

outweigh a cisgender student’s weak right of privacy claim.138 Accordingly, transgender students 

use of bathrooms and locker rooms that align with their gender identity does not violate a 

cisgender student’s privacy. Recognizing Ms. Powell’s liberty interest in her gender autonomy 

does not implicate an overly broad right of privacy concern for cisgender students.  

CONCLUSION 

Accordingly, this Court should determine FOWAP denies Ms. Powell both equal 

protection and due process protections, thus violating the Fourteenth Amendment of the U.S. 

Constitution. 

DATED this 28th day of September, 2020. 

 
137 Whitaker v. Kenosha Unified Sch. Dist. No. 1 Bd. of Educ., 858 F.3d 1034, 1053 (7th Cir. 
2017). 
138 Doe ex rel. Doe, 897 F.3d at 529–30 (finding that the court cannot “equate the situation the 
appellants now face with the very drastic consequences that the transgender students must endure 
if the school were to ignore the latter’s needs and concerns”). 
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APPENDIX A 

CONSTITUTIONAL PROVISIONS 

The Fourteenth Amendment: 

Section 1. All persons born or naturalized in the United States, and subject to the 
jurisdiction thereof, are citizens of the United States and of the State wherein they reside. 
No State shall make or enforce any law which shall abridge the privileges or immunities 
of citizens of the United States; nor shall any State deprive any person of life, liberty, or 
property, without due process of law; nor deny to any person within its jurisdiction the 
equal protection of the laws. 

Section 2. Representatives shall be apportioned among the several States according to 
their respective numbers, counting the whole number of persons in each State, excluding 
Indians not taxed. But when the right to vote at any election for the choice of electors for 
President and Vice President of the United States, Representatives in Congress, the 
Executive and Judicial officers of a State, or the members of the Legislature thereof, is 
denied to any of the male inhabitants of such State, being twenty-one years of age, and 
citizens of the United States, or in any way abridged, except for participation in rebellion, 
or other crime, the basis of representation therein shall be reduced in the proportion 
which the number of such male citizens shall bear to the whole number of male citizens 
twenty-one years of age in such State. 

Section 3. No person shall be a Senator or Representative in Congress, or elector of 
President and Vice President, or hold any office, civil or military, under the United 
States, or under any State, who, having previously taken an oath, as a member of 
Congress, or as an officer of the United States, or as a member of any State legislature, or 
as an executive or judicial officer of any State, to support the Constitution of the United 
States, shall have engaged in insurrection or rebellion against the same, or given aid or 
comfort to the enemies thereof. But Congress may by a vote of two-thirds of each House, 
remove such disability. 

Section 4. The validity of the public debt of the United States, authorized by law, 
including debts incurred for payment of pensions and bounties for services in suppressing 
insurrection or rebellion, shall not be questioned. But neither the United States nor any 
State shall assume or pay any debt or obligation incurred in aid of insurrection or 
rebellion against the United States, or any claim for the loss or emancipation of any slave; 
but all such debts, obligations and claims shall be held illegal and void. 

Section 5. The Congress shall have power to enforce, by appropriate legislation, the 
provisions of this article. 

 

U.S. Const. amend. XIV. 
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APPENDIX B 

TABLE 1: State Record Holders in 200-yard Individual Medley 

 
 

TABLE 2: State Record Holders In 100-Yard Butterfly 

 


