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QUESTION PRESENTED 

 

U.S. Constitution Amendment 14 states “…nor shall any State deprive any person of life, liberty, 

or property, without due process of law; nor deny to any person within its jurisdiction the equal 

protection of the laws.”  U.S. Const. amend. XIV.  The North Greene High School Athletic 

Association (NGHSAA) passed the Fair Opportunity for Women Athletes policy, which requires 

that teams be designated biologically male or female, and that teams designated biologically 

female are not open to students who are biologically male.  The question presented here is: 

 

1. Does it violate the (1) Equal Protection or (2) Due Process clauses under the Fourteenth 

Amendment of the U.S. Constitution for an athletic association to require that 

biologically male student-athletes compete on male, rather than female, teams?  
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STATEMENT OF FACTS 

 

The North Greene High School Athletic Association oversees competitive high school athletics 

for the petitioner’s school district. (R. at 5). Prior to February of 2020, the NGHSAA had no 

policy in place addressing whether transgender athletes could compete on teams that 

corresponded with their gender identity rather than their sex assigned at birth. Id.  

 

During the 2019-2020 competitive swimming season the petitioner, Taylor Powell, a male to 

female (MTF) transgender student, swam in the girls competitive division. Id. One athlete in 

particular, Brittany Miller, a cisgender female swimmer with hopes of securing a prestigious 

swimming scholarship, took serious issue with the NGHSAA allowing MTF transgender 

students to participate on designated female teams. However, Miller was not alone and Powell’s 

athletic prowess throughout the season led to quite a stir amongst cisgender female athletes and 

their parents from around the district. Id. 

 

As a result, the NGHSAA held board hearings where they invited all interested parties to share 

their perspectives, experiences, and ideas regarding how to best handle the situation. Id. Board 

members heard from Powell, Miller, other athletes, and various organizations from opposing 

sides of the issue. Id. Based on all of this information, the NGHSAA enacted the Fair 

Opportunity for Women Athletes Policy (FOWAP). Id. The policy provided that:  

 

( 1) "Interscholastic and intramural club athletic teams or sports that are sponsored by a public 

primary or secondary school or institution whose students or teams compete in the North Greene 

High School Athletic Association shall be "expressly designated as one (1) of the following 

based on biological sex: (a) Males, men, or boys; (b) Females, women, or girls; or (c) Coed or 

mixed." 
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(2) "Athletic teams or sports designated for females, women, or girls shall not be open to 

students who are biologically male.”  Id. 

 

The NGHSAA made clear that the purpose of this policy was to account for the “inherent, 

physiological differences between males and females [that] result in different athletic 

capabilities.” Id. The policy was drafted to preserve competitive athletic opportunities for 

cisgender female athletes who have made significant gains as a result of efforts to even the 

playing field between the sexes. Id. 

 

Under the FOWAP, MTF transgender athletes like Powell, will need to compete against other 

biologically male athletes. For this reason, Powell initiated the current action.  

ARGUMENT 

I:  Equal Protection Arguments: 

Under the Fourteenth Amendment Equal Protection Clause, a state may not “deny to any person 

within its jurisdiction the equal protection of the laws.” U.S. Const. Amend. XIV, §1. This means 

that “all persons similarly situated should be treated alike.” City of Cleburne v. Cleburne Living 

Ctr., 473 U.S. 432, 439 (1985). Conversely, the Equal Protection Clause does not require “things 

which are different in fact . . . to be treated in law as though they were the same.” Michael M. v. 

Superior Court, 450 U.S. 464, 469 (1981), quoting Tigner v. Texas, 310 U.S. 141,147 (1940). 

The Fair Opportunity for Women Athletes Policy (FOWAP), is not a violation of the Equal 

Protection Clause because it simply accounts for that which is different in fact between 

transgender and cisgender athletes.   
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A. Intermediate scrutiny is the appropriate level of judicial review.  

This court has articulated three distinct standards for judicial review based on the suspectness of 

the classification in question. City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 440 

(1985). Race, alienage, and national origin are classifications that so seldomly relate to the 

achievement of legitimate state interests, that this Court has deemed them inherently suspect and 

therefore subject to the most exacting form of judicial scrutiny. Id. By contrast, non-suspect 

statuses, which serve as presumptively reasonable grounds for classification, are subject to 

deferential rational basis review. Id at 439. Classification based on sex is a quasi-suspect 

classification. Craig v. Boren, 429 U.S. 190, 197 (1976). Although it is not a presumptively 

reasonable basis for classification, there may be plausible justifications for distinguishing people 

based on their sex assigned at birth. Accordingly, laws and policies which make such distinctions 

between the sexes are subject to intermediate judicial scrutiny. Clark v. Jeter, 486 U.S. 456, 461 

(1988).  

 

The Fair Opportunity for Women Athletes Policy is subject to intermediate scrutiny because it 

distinguishes between the sexes. The policy prohibits students who are biologically male from 

joining teams that are designated for cisgender females, but it is silent on whether students who 

are biologically female can play on teams that are designated for males. (R. at 5).  

 

It is important to point out that intermediate scrutiny is appropriate in this case because of the 

explicit distinction between the sexes, not because of transgender status. This Court has declined 

to qualify transgender status as a quasi-suspect classification to date. In its most recent decision 

regarding LGBTQ+ rights, this court instead conflated discrimination on the basis of transgender 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976141349&pubNum=0000780&originatingDoc=Ib78baead62ca11e89bf199c0ee06c731&refType=RP&fi=co_pp_sp_780_197&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.Search)#co_pp_sp_780_197
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status and sexual orientation with discrimination on the basis of sex. Bostock v. Clayton County, 

Georgia, 140 S.Ct. 1731 (2020). Such a ruling may prove problematic in the future as it seems to 

mark either a fundamental misunderstanding of what it means to be transgender or an overbroad 

interpretation of “sex-stereotype.” While the Court does not need to reach this issue in the case at 

bar, the clarification may be important for contextualizing this case in ongoing LGBTQ+ 

jurisprudence. 

B. The Fair Opportunity for Women Athletes Policy satisfies intermediate scrutiny 

because the sex-based distinctions are narrowly tailored to serve an important 

governmental objective. 

 To survive intermediate scrutiny, a state actor must show that classification serves “important 

governmental objectives and that the discriminatory means employed are substantially related to 

the achievement of those objectives.” United States v. Virginia, 518 U.S. 515, 533 (1996). The 

exceedingly persuasive justification asserted here by the North Greene High School Athletic 

Association is protecting athletic opportunities for cisgender female athletes. (R. at 5). This 

Court recognized in US v. Virginia that sex classifications may be used to compensate women 

for previous discrimination or to promote equality between the sexes. Virginia at 533. While 

women have been historically excluded or underrepresented in competitive sports, today, thanks 

in part to sex-segregated sports, some young women count on excelling in athletics to secure 

affordable secondary education opportunities. (R. at 3). Promotion of such opportunities for 

cisgender female athletes is an important government objective that courts have recognized in 

the past. Clark, by and through Clark v. Arizona Interscholastic Ass 'n, 695 F. 2d 1126, 1131 

(9th Cir. 1982).       
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i) The distinctions in the policy are not based on sex stereotypes but biological 

distinctions between the sexes. 

There is no evidence of overbroad generalizations regarding the abilities of the sexes or animus 

towards transgender athletes. Rather, the FOWAP simply responds to the inherent differences 

between the biological sexes.  

 

It is important to understand that although often used interchangeably, the terms “sex” and 

“gender” are two distinct concepts. Michael J. Lenzi, The Trans Athlete Dilemma: A 

constitutional Analysis of High School Transgender Student Athlete Policies, 67 Am. U. L. Rev. 

841, 852 (2018). While “gender” refers to an individual’s internal understanding of their own 

identity as male or female, “sex” refers to the biological characteristics that distinguish males 

and females. Id. While “sex” is the scientific designation of what you are, “gender” is a personal 

understanding of who you are. This distinction is important to understanding how someone’s sex 

assigned at birth can be completely separate from their gender identity. This distinction is also 

important to understanding that although we may recognize someone’s freedom to express their 

gender identity, there are certain scientific characteristics of the sexes that persist and that on 

occasion may need to be accounted for. The respondent’s position is that one such occasion is 

athletic competition.  

 

 These scientific characteristics that separate the sexes, including testosterone levels, height, 

bone structure, muscle density, etc., are the basis of the FOWAP distinction. (R. at 5). Sex 

characteristics provide an objective basis for separating athletes based on their natural 

physiology, rather than social conceptions about gender norms like “masculinity” and 

“femininity”. In fact, the petitioner would likely argue that the reason for her desired switch to 
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the girls team is based in part on her non-conformity with traditional “masculine” gender norms. 

A policy which discriminated on the basis of sex stereotypes would prohibit the petitioner from 

competing on the male team because of her gender non-conformity. Alternatively, the FOWAP 

designates the male team as the appropriate competitive forum for anyone born with male sex 

characteristics, regardless of gender conformity.  The FOWAP is also not exclusionary of any 

cisgender or transgender student athletes. Any student who is interested in competitive 

swimming is welcomed to participate; their scores will simply be compared to those of students 

who share their sex characteristics.    

ii) The Supreme Court has consistently recognized biological differences between the 

sexes as an appropriate basis for classification. 

In Nguyen, this Court warned that failing to acknowledge “our most basic biological 

differences . . . risks making the guarantee of equal protection superficial.” Nguyen v. I.N.S, 533 

U.S. 53, 73 (2001). Real prejudice can be obscured by “mechanistic classification of all our 

differences as stereotypes.” Id. The Supreme Court has repeatedly acknowledged biological and 

physiological differences between the sexes as an appropriate basis for classification, concluding 

that the “two sexes are not fungible.” United States v. Virginia, 518 U.S. 515, 533 (1996). 

  

There are certain physical differences between the sexes that are important to consider in the 

context of athletic competition. Of course, many transgender students utilize hormone therapies 

to realign their sex characteristics and gender identity. However, several of these biological 

characteristics, such as height, bone structure, muscle density, etc., are things that gender 

reidentification therapies and surgeries are not going to change. These differences between a 
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male-to-female (MTF) transgender student’s sex characteristics and those of their cisgender 

peers, can lend themselves to significant competitive advantages. (R. at Appendix).  

  

The competitive differences between the sexes have long been recognized and catered to in the 

athletic arena. Most sports are played in sex-segregated leagues and different kinds of equipment 

are used to account for these natural distinctions between the groups. Petrie v. Illinois High 

School Athletic Ass’n, 394 N.E. 2d 855, 863 (Ill. 1979) (noting that males and females use 

differently sized and weighted track equipment); see also Gomes v. Rhode Island Interscholastic 

League, 469 F. Supp. 659, 661 (D.R.l. 1979) (noting that the net is set at a lower height in female 

leagues than in male leagues.) These modifications were implemented so that cisgender female 

athletes could not only enjoy sports, but play competitively against those who are similarly 

situated to them, sometimes with the hope of securing scholarships or athletic careers. (R. at 3). 

Making drastic changes to this existing system, could risk these opportunities for cisgender 

female athletes.  

  

The existing parallels between male and female athletic leagues are directly in line with the 

directions that this Court set forth in United States v. Virginia. United States v. Virginia, 518 

U.S. 515 (1996). Although the Virginia Military Institute failed to create an equally rigorous 

program for women, the Court’s analysis of the similarities and differences between the two 

suggests that where appropriate, there can be separate opportunities for the sexes so long as they 

are equal in terms of experience and value. Id. Although the Court's wisdom in the Virginia 

opinion is valuable to analysis here, there is a significant difference in the facts of the case at bar. 

Whereas broad generalizations about the preferences and capabilities of all women were used by 
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the Virginia Military Institute to categorically ban women from attending, in the case at bar 

physiological differences between the sexes are used to protect all cisgender female athletes who 

have elected to compete on designated female teams. United States v. Virginia, 518 U.S. 515, 

523 (1996). There are also equivalent opportunities offered by the North Greene Athletic 

Association for members of both sexes. (R. at page 5). 

iii) The Fair Opportunity for Women Athletes Policy is narrowly tailored to account for 

biological differences between the sexes and limit negative consequences for 

transgender athletes. 

The reality that faces transgender athletes in the context of competitive high school sports is that 

no matter what team they compete with, there is going to be some form of misalignment. The 

Athletic Association realizes that when a transgender athlete competes on a team with players 

who share their sex assigned at birth, there is misalignment between the player’s gender identity 

and the gender identity of their teammates. However, the Athletic Association also has a 

responsibility to acknowledge the misalignment between the natural sex characteristics of a 

transgender athlete and those of the players who share their gender identity but not their sex 

characteristics.  

 

In the case at bar, it would seem that the petitioner's request is to be able to choose which type of 

misalignment she prefers. Although misalignment in the form of competing with cisgender 

females might be the misalignment that the petitioner would be most comfortable with, the 

Athletic Association is responsible for accounting for all athletes’ interests and the fairness of 

competition. The biological differences between the sexes which cannot be modified through 

gender reassignment therapies or surgeries, create an unfair advantage specifically for MTF 

transgender athletes participating in cisgender female competitions.  
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There are many cisgender female athletes competing in North Greene Athletic Association 

events who, like Brittany Miller, have spent their entire lives honing their athletic skills, in hopes 

of one day being recognized by college or Olympic scouts. (R. at 3). These athletes do not have 

another forum for competition should they be unfairly boxed-out of opportunities by MTF 

transgender students with a natural competitive advantage. This is why these athletes rely on the 

Athletic Association to uniformly preserve the fairness of competition throughout all athletic 

events. Uniformity and the assumption of fairness within the league is what allows players to be 

recruited on the basis of athletic merit alone.  

  

Administratively, the FOWAP presents the fairest and least intrusive means of achieving the 

Athletic Associations stated important objective of preserving fairness of competition for 

cisgender female athletes. While it is true that some transgender students may be at various 

levels of hormone treatment or natural development, it would be inappropriate for the 

Association to probe into the intimate details of each students transition process and hormonal 

composition to assign them to a sports team. These individual data points would also not 

conclusively negate other physiological advantages that could persist between the sexes even 

after hormone therapy.  

  

The Athletic Association has narrowly tailored the FOWAP to only account for these inherent 

competitive advantages between the sexes. This is why the policy only explicitly operates in one 

direction, to prevent MTF transgender athletes from competing on cisgender female teams. (R. at 

5). Female to male transgender athletes or cisgender female athletes who choose to place 
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themselves in direct competition with their male counterparts are allowed to do so. The purpose 

of this policy is not to limit the opportunities for female athletes to challenge themselves if they 

so choose, but rather to protect the interests of those cisgender female athletes who prefer to 

compete against members of their sex who are similarly situated to themselves.  

  

Finally, the FOWAP is narrowly tailored to the context of competition. (R. at 5). Although 

schools that compete in the Athletic Association’s events are required to designate female and 

male teams for the purposes of scoring, individual schools with transgender student athletes are 

at liberty to design their programs in a way that is accommodating to these students. The policy 

does not dictate how sex-segregated teams must function in terms of practicing and socialization 

and any school is welcome to integrate these components of the athletic experience for their 

students. Recognizing the benefit to transgender students of being able to comingle with students 

who share their gender identity, this may even be something that the Athletic Association could 

recommend to individual schools. 

  

Ultimately, because the FOWAP is narrowly tailored to achieving an important governmental 

objective of preserving athletic opportunity for cisgender female athletes, the policy survives 

intermediate scrutiny and therefore does not violate the equal protection clause.      

II: Due Process Argument 

A. The ability to compete on a team of one’s choosing is a non-fundamental right, 

therefore the standard of review is rational basis. 

The first step in assessing a Due Process claim is determining whether the allegedly violated 

right is classified as a fundamental or non-fundamental right. Leebaert v. Harrington, 332 F.3d 
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134, 140 (2nd Cir. 2003). Deprivations of fundamental rights are subject to strict scrutiny during 

judicial review, whereas non-fundamental rights are subject to rational basis review. Id. This 

Court has held in Michael H. v. Gerald D. that “rights are fundamental when they are implicit in 

the concept of ordered liberty, or deeply rooted in this Nation’s history and tradition. Michael H. 

V. Gerald D., 491 U.S. 110, 122 (1989) (plurality opinion). The Second Circuit held that, “where 

the claimed right is not fundamental, the governmental regulation need only be reasonably 

related to a legitimate state objective. Immediato v. Rye Neck Sch. Dist., 73 F. 3d 454, 461 (2d 

Cir. 1996).  

 

The first question this Court must answer in determining the validity of this alleged due process 

violation is whether the claimed right is in fact a fundamental right. The claimed right here, it 

must be stressed, is not whether Powell is entitled to swim on a team, or even at the school; the 

right Powell is claiming is that she has a right to swim on a specific team at the school, a team 

which matches her identifying gender rather than her biological sex. The precedent set forth by 

this Court is clear: if the right is not “implicit in the concept of ordered liberty,” nor is it “deeply 

rooted in this Nation’s history and tradition,” then the Court must find the right to be non-

fundamental and therefore subject the constitutional challenge arising from this right to rational 

basis. Michael H. V. Gerald D., 491 U.S. 110 (1989) (plurality opinion). A fundamental right to 

compete on a specific sex-segregated team does not exist. 

 

Having determined through this Court’s precedent that the right at issue here is non-fundamental, 

the question then becomes whether or not the Fair Opportunity for Women Athletes policy 
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violates Powell’s non-fundamental right to compete in athletics on teams matching her 

identifying gender rather than her biological sex.   

 

This Court held in San Antonio Ind. School Dist. v. Rodriguez that education was not a 

fundamental right.  San Antonio Ind. School Dist. v. Rodriguez, 411 U.S. 1 (1973). Despite 

education being acknowledged as a highly valued and important right, this Court held that 

education was still, nevertheless, a non-fundamental right. Id. The right being alleged here, the 

right to compete on a team matching a person’s gender identity, does not carry the same weight 

socially as the right to an education. As a result, it is inevitable that such a right would not carry 

greater weight than the non-fundamental, but highly important, right to education.     

 

The right to compete on a team matching one’s gender identity is not a fundamentally protected 

right under the Fourteenth Amendment, and the policy’s classification based on gender is 

substantially related to an important governmental interest, thus the policy survives judicial 

review under rational basis. 

CONCLUSION 

For all the forgoing reasons, the judgement of the Fourteenth Circuit Court of Appeals should be 

upheld. 


