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i 

QUESTIONS PRESENTED  

 

I. Whether a state high school athletic association’s policy, which prohibits transgender 

women from competing on female athletic teams, violates the Equal Protection Clause 

when the policy must be substantially related to important governmental objectives, 

treat similarly situated groups alike, and avoid relying on gender stereotypes?  

 

II. Whether a state high school athletic association’s policy, which prohibits transgender 

women from competing on female athletic teams, violates the Due Process Clause, 

when enforcing this policy would violate the familial and bodily privacy rights of 

transgender students?  
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OPINIONS BELOW 

 The opinion of the United States Court of Appeals for the Fourteenth Circuit is reported at 

No. 20-1017 (14th Cir. Aug. 31, 2020). The District Court’s Memorandum is unpublished, but its 

citation is Powell v. North Greene State High School Athletic Ass’n., 2020 WL 12345 (E.D.N.G. 

2020).  

CONSTITUTIONAL PROVISIONS  

The issues presented in this case involve the both the Equal Protection and Due Process 

Clauses of the Fourteenth Amendment. Both are found in Section 1 of the Fourteenth Amendment 

which states the following:  

“All persons born or naturalized in the United States, and subject to the jurisdiction 

thereof, are citizens of the United States and of the state wherein they reside. No 

state shall make or enforce any law which shall abridge the privileges or immunities 

of citizens of the United States; nor shall any state deprive any person of life, 

liberty, or property, without due process of law; nor deny to any person within its 

jurisdiction the equal protection of the laws.”  

 

STATEMENT OF THE CASE  

I. Statement of the Facts  

 

Taylor Powell (Taylor) is a dedicated high school athlete and student at North Greene High 

School. Record 4. Though born biologically male, Taylor has identified as a female since puberty 

when she was diagnosed with gender dysphoria, a condition in which “transgender individuals 

experience persistent and clinically significant distress caused by the incongruence between their 

gender identity and sex assigned to them at birth.” Id. Taylor feels that the “happiest moments” of 

her live have been since she began her transition. Id. Between her sophomore and junior years, 

Taylor informed the school of her desire to be considered a female student. Id. After coming out 

as transgender, Taylor spoke with the principal of North Green High School and provided 

information from the National Association for Transgender Athletes, a group “committed to 
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providing transgender student-athletes with equal opportunities to participate in high school 

athletic programs consistent with their gender identity.” Id. In the Fall of 2019, Taylor was ecstatic 

when her school adopted a policy allowing transgender athletes to participate on the sports teams 

aligned with their genders rather than their biological sexes. Record 5. North Greene High School’s 

principal stated the new policy was “designed to afford an increasing number of transgender 

students an opportunity to participate in athletics in a manner consistent with their gender identify.” 

Record 4. After the adoption of the policy, Taylor, who has “excelled at swimming throughout 

childhood,” decided to speak with her principal about trying out for the women’s swim team. Id. 

The principal ultimately decided to allow Taylor the opportunity, and Taylor soon began 

participating in the butterfly and backstroke events. Id.  

Taylor often surpassed other members of the school’s swim team in competitions. Record 

5. One of those students, Brittany Miller, accompanied by her parents and other students, 

complained to the North Green High School Athletic Association (NGHSAA), who did not have 

any rules regarding transgender athletes. Id. After hearing on behalf of all interested parties, 

including Taylor and Brittany, the NGHSAA enacted a new policy, the Fair Opportunity for 

Women Athletes, detrimental to transgender women athletes who wished to compete on the team 

associated with their gender identity. Id.  The Board, in an 8-2 vote, adopted the following policy: 

“(1) Interscholastic and intramural club athletic teams or sports that are sponsored 

by a public primary or secondary school or institution whose students or teams 

compete in the North Greene High School Athletic Association shall be expressly 

designated as one (1) of the following based on biological sex: (a) Males, men, or 

boys; (b) Females, women, or girls; or (c) Coed or mixed. 

  

(2) Athletic teams or sports designated for females, women, or girls shall not be 

open to students who are biologically male.” 

 

Id. The policy made no comparable limitation for male athletes, whether cisgender or transgender. 

Id. The Board explained the policy was premised on the fact that “inherent, physiological 
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differences between males and females result in different athletic capabilities,” and that to “allow 

biological males to compete against women would put women at an unfair competitive 

disadvantage.” Id. the Board further explained the policy aimed to “preserve for biologically 

female athletes the significant gains made over the past several decades to afford them greater 

opportunities to compete on an even playing field with men.” Id.  

After the enactment of the new policy, Taylor was informed she was no longer eligible to 

compete on the women’s swim team. Record 6. Following this devastating news, Taylor consulted 

with an attorney and subsequently filed a complaint against the NGHSAA challenging the policy 

and asserting that it violated both the Equal Protection and Due Process Clauses of the Fourteenth 

Amendment. Id.  

II. Proceedings Below  

 

On March 15, 2020, Taylor filed a complaint against the NGHSAA in the United States 

District Court for the Eastern District of North Greene. Record 6. Taylor challenged the policy as 

a violation of both the Equal Protection Clauses of the Fourteenth Amendment to the United States 

Constitution and sought declaratory and injunctive relief. Id. The District Court granted Taylor ’s 

motion for summary judged, entered a preliminary injunction against the policy, and denied 

NGHSAA’s motion for summary judgment. Id. On June 1, 2020, the District Court, upon 

concluding the policy was unconstitutional, entered a permanent injunction. Id. NGHSAA 

appealed to the United States Court of Appeals for the Fourteenth Circuit which reversed the 

District Court’s ruling and entered a summary judgment for NGHSAA on both the Equal 

Protection and Due Process claims. Id.  
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SUMMARY OF THE ARGUMENT  

It has been well established by the Supreme Court that the Fourteenth Amendment Equal 

Protection and Due Process Clauses apply to all Americans. North Green High School Athletic 

Association failed to preserve the Equal Protection and Due Process rights of transgender athlete, 

Ms. Taylor Powell (“Taylor”), when it enacted a discriminatory sex-based policy prohibiting her 

from competing on the women’s swim team, the team that  aligned with her gender identity.  The 

Court of Appeals erroneously determined transgender athletes are not a quasi-suspect class and 

applied rational basis review. Under a suspect class test, this Court should find that transgender 

persons do constitute a quasi-suspect class and apply intermediate scrutiny to the policy. 

The Court of Appeals also incorrectly determined that if the policy is considered sex-based, 

the policy still survives constitutional review under an intermediate scrutiny standard. To survive 

intermediate scrutiny, the policy must “serve important objectives” and the “discriminatory means 

employed must be substantially related to the achievement of those goals.” While the Supreme 

Court has established legitimate circumstances in which sex-based legislation is appropriate, the 

NGHSAA policy is not one of those circumstances.  

 Turning to Taylor’s Due Process claim, the defense improperly asserts this case revolves 

around a right to be on a sports team.  The reality is this case revolves around personal and family 

privacy rights.  This Court has long established a fundamental right to privacy in the context of the 

family.  This school wishes to intervene in the private lives of families to dictate whether a family 

raising their child as a girl is doing so according to the school’s view of who is and is not a 

girl.  There is no way to enforce this policy without violating privacy rights or performing unlawful 

search and seizure and thus, the policy is unconstitutional. 
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ARGUMENT  

I. THE NGHSAA POLICY REQUIRES INTERMEDIATE SCRUTINY BECAUSE IT IS A 

SEX-BASED POLICY AND BECAUSE TRANSGENDER INDIVIDUALS ARE A 

QUASI-SUSPECT CLASS; UNDER INTERMEDIATE SCRUTINY THE POLCY 

VIOLATES THE EQUAL PROTECTION CLUASE BECAUSE IT IS NOT 

SUBSTANTIALLY RELATED TO ITS STATED GOALS, FAILS TO TREAT 

SIMILARLY SITUATED INDIVIDUALS ALIKE, AND RELIES ON INAPPROPRIATE 

GENDER STEREOTYPES.  

 

A. Intermediate scrutiny is required because the policy at issue is sex-based and 

transgender people constitute a quasi-suspect class. 

 

To address Taylor’s Equal Protection claim, this Court must first establish which level of 

scrutiny should be applied. The Equal Protection Clause says that a State cannot “deny to any 

person within its jurisdiction the equal protection of the laws.” U.S. Const. amend. XIV § 1. This 

is “essentially a direction that all persons similarly situated should be treated alike.” City of 

Cleburne v. Cleburne Living Center, 473, U.S. 432, 439 (1985). When addressing an Equal 

Protection Claim, “the general rule is that legislation is presumed to be valid. . . if the classification 

drawn by the statue is rationally related to a legitimate state interest.” Id. at 440. The Supreme 

Court, however, has recognized that “race, alienage, or national origin” “are so seldom relevant to 

achievement of any legitimate state interest,” that legislation which classifies by any of them 

should be are subjected to strict scrutiny and will only survive if it is “suitably tailored to serve a 

compelling state interest.” Id. 

1. Because the NGHSAA policy explicitly relies on the sex of students to determine which 

sports teams they may compete on, it is inherently a sex-based policy requiring 

intermediate scrutiny review 

 

The Supreme Court recognized a heightened level of scrutiny is required for gender-based 

legislation. Frontiero v. Richardson, 411 U.S. 677 (1973). The Frontiero court turned to examples 

of legislation, such as Title VII of the Civil Rights Act of 1964 and the Equal Pay Act of 1963, 

which specifically included “sex” alongside terms such as “race, national origin, and color,” to 



 

 

6 

demonstrate that Congress had “manifested an increasing sensitivity to sex-based classifications.” 

Id. at 687. Similarly, the Frontiero court differentiated sex from non-suspect classes on the basis 

that “the sex characteristic frequently bears no relation to ability to perform or contribute to 

society.” Id. at 686. Though the Frontiero court held sex-based legislation should be subject to 

strict scrutiny alongside race-based legislation, the Supreme Court has since held “sex 

classifications may be used to compensate women for ‘particular economic disabilities [they have] 

suffered to promote equal opportunity employment.’” United States v. Virginia, 518 U.S. 515, 534 

(1996) (quoting Califano v. Webster, 430 U.S. 313, 320 (1977)). Thus, sex constitutes a quasi-

suspect class and is subject to intermediate scrutiny where, “restrictions will survive equal 

protection scrutiny to the extent they are substantially related to a legitimate state interest.” Mills 

v. Habluetzel, 456 U.S. 91, 99 (1982). 

Because it has been established that sex-based classifications are subject to intermediate 

scrutiny, the issue here is whether legislation and policies concerning transgender individuals are 

“sex-based.” The Seventh and Eleventh Circuit Court of Appeals held they do and have most 

recently been joined in that decision by the Fourth Circuit. Whitaker v. Kenosha Unified Sch. Dist. 

No. 1 Bd. of Ed., 858 F. 3d 1034 (7th Cir. 2017); Glenn v. Brumby, 633 F.3d 1312 (11th Cir. 2011); 

Grimm v. Gloucester Cty. Sch. Bd., 2020 WL 5034430 *2 (2020). 

The court in Glenn v. Brumby held “discriminating against someone on the basis of his or 

her gender non-conformity constitutes sex-based discrimination under the Equal Protection 

Clause.” Glenn, 633 F.3d at 1316. Because a person is defined as transgender “precisely because 

of the perception that his or her behavior transgresses gender stereotypes,” the Glenn court 

concluded there is a “congruence between discriminating against transgender. . . individuals and 

discrimination on the basis of gender-based norms.” Id. 
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The Whitaker court took a similar stance when faced with a school administration that 

refused to allow a transgender student to use the bathroom associated with his gender identity. 

Whitaker, 858 F.3d 1034 (7th Cir. 2017). The school district contended transgender individuals 

did not constitute a suspect class, but the court disagreed, holding that because the district’s policy 

“cannot be stated without referencing sex,” the policy was “inherently based upon a sex-

classification,” and concluded heightened scrutiny must apply. Id. at 1051. 

Most recently, the Fourth Circuit concluded a policy which stated the use of male and 

female locker rooms and bathrooms would be “limited to the corresponding biological genders” 

relied on a sex-based classification subject to intermediate scrutiny. Grimm, 2020 WL 5034430 at 

*3. The Grimm court additionally applied the suspect class test and determined that transgender 

persons do constitute a quasi-suspect class, and therefore, heightened scrutiny applied 

independently of whether the policy constituted sex-based discrimination. Grimm, 2020 WL 

5034430 at *22.   

Similar to the policy at issue in Grimm, the policy at issue in the case at bar states in part, 

“Athletic teams or sports designated for females, women, or girls shall not be open to students who 

are biologically male.” This policy “necessarily rests on a sex classification,” and therefore should 

be subject to intermediate scrutiny and will only past constitutional muster if the policy is 

“substantially related to a legitimate state interest.”  

2. The suspect class test directs this Court to find transgender people are a quasi-suspect 

class and are therefore entitled to intermediate scrutiny. 

 

Furthermore, should this Court conclude the policy does not amount to sex-based 

discrimination, because transgender persons do constitute a quasi-suspect class, heightened 

scrutiny should still be applied.  
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The Grimm court applied the suspect class test and determined transgender person do 

constitute a quasi-suspect class because (1) transgender people have been subject to historical 

discrimination; (2) being transgender bears no “relation to ability to perform or contribute to 

society” (3) transgender people do “constitute a discrete group with immutable characteristics; and 

(4) “transgender people constitute a minority lacking political power.” Grimm, 2020 WL 5034430 

at *17(quoting Frontiero, 411 U.S. at 677).  

The United States District Court in the Southern District of New York similarly concluded 

transgender people were a quasi-suspect class following the Second Circuit’s decision holding gay 

people were a quasi-suspect class. Adkins v. City of New York, 143 F.Supp.3d 134, 139 (2015); 

Windsor v. United States, 699 F.3d 169 (2d Cir.2012). The Adkins court held “while transgender 

people and gay people are not identical, they are similarly situated with respect to each of 

Windsor’s four factors.” Adkins, 143 F.Supp.3d at 139.  

This Court should similarly find transgender persons constitute a quasi-suspect class under 

the suspect class test. First, transgender people face discrimination across many aspects of 

everyday life. “Transgender people. . . experience harassment in in places such as schools (78%), 

medical settings (28%), and retail stores (37%),” and are “more likely to be the victim of a violent 

crime.” See Kevin M. Barry et al., A Bare Desire to Harm: Transgender People and the Equal 

Protection Clause, 57 B.C. L. Rev. 507, 553 (2016).  

Addressing the second factor, both the Grimm and Adkins court noted that although “some 

transgender people experience debilitating dysphoria while living as the gender they were assigned 

at birth.” Grimm, 2020 WL 5034430 at *17; Adkins, 143 F.Supp.3d at 139. However, both courts 

also noted there is no data to support an argument suggesting that a transgender person is “any less 

productive than any other member of society” solely based on their transgender status. Id.  
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Turning to the third factor, “being transgender is not a choice,” and is as “natural and 

immutable as being cisgender,” except that “being transgender marks the group for different 

treatment.” Grimm, 2020 WL 5034430 at *18. Similarly, the Adkins court held, “transgender status 

is a sufficiently discernible characteristic to define a discrete minority class,” and noted 

“transgender people often face backlash when their status is discovered,” in determining this factor 

had been met. Adkins, 143 F.Supp.3d at 140. Finally, transgender people are a “politically 

powerless minority.” Id. The Adkins court noted that while there are openly gay judges and 

Congress members, “there is no indication that there have ever been any transgender members of 

the United States Congress or the federal judiciary,” as evidence of underrepresentation. Id.  

Under the suspect class test, this Court should hold transgender people are a quasi-suspect 

class. Because transgender people are a quasi-suspect class, intermediate scrutiny is required and 

the Court of Appeals incorrectly applied rational basis review to the NGHSAA policy at issue.  

B. The NGHSAA’s policy of excluding transgender athletes from competing on teams 

that align with their gender identities violates the Equal Protection Clause because it 

is not substantially related the policy’s stated goals and because it fails to treat 

similarly situated individuals similarly and wrongfully relies on gender stereotypes.  

 

Under intermediate scrutiny, the NGHSAA’s policy violates the Equal Protection Clause 

because the policy is not substantially related to the government’s reasons for enacting it and 

because it fails to treat similarly situated individuals similarly and is based on gender stereotypes. 

The Equal Protection Clause of the Fourteenth Amendment to the United States Constitution 

provides that no state may “deny to any person within its jurisdiction the equal protection of the 

laws.” U.S. Const. amend. XIV §1. This Court has said that “[t]o withstand constitutional 

challenge . . . classifications by gender must serve important governmental objectives and must be 

substantially related to achievement of those objectives.” Craig v. Boren, 429 U.S. 190, 197 

(1976); see also, United States v. Virginia, 518 U.S. 515, 524 (1996) (finding that “a party seeking 
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to uphold government action based on sex must establish an ‘exceedingly persuasive justification’ 

for the classification” and that “[t]o succeed, the defender of the challenged action must show ‘at 

least that the classification serves important governmental objectives and that the discriminatory 

means employed are substantially related to the achievement of those objectives’”). To survive 

Equal Protection review under intermediate scrutiny, the NGHSAA must show that the “Fair 

Opportunity for Women Athletes” policy serves important governmental objections and that the 

policy is substantially related to achieving those objectives. 

1. The exclusion of transgender students from competing on sports teams that align with 

their gender identity violates the Equal Protection Clause because it does not address 

concerns regarding unfair competitive disadvantages to women nor is it substantially 

related to the preservation of athletic opportunities for women.  

 

The NGHSAA policy is a sex-based policy that discriminates against transgender women, 

and while it may serve important governmental objectives, it is not reasonably related to achieving 

those objectives, and therefore violates the Equal Protection Clause. Earlier this year, this Court 

found that “[a]n employer who fires an individual for being . . . transgender fires that person for 

traits or actions it would not have questioned in members of a different sex” and that “[s]ex plays 

a necessary and undisguisable role in the decision.” Bostock v. Clayton Cty., 140 S. Ct. 1731, 1737 

(2020). The Court went on to add that, “it is impossible to discriminate against a person for being 

. . . transgender without discriminating against that individual based on sex.” Id. at 1741. 

Following this Court’s rationale in Bostock, by enacting a policy grounded on athletes’ 

sexes, the NGHSAA created a sex-based policy. The policy states 

  

(1) Interscholastic and intramural club athletic teams or sports that are sponsored 

by a public primary or secondary school or institution whose students or teams 

compete in the North Greene High School Athletic Association shall be expressly 

designated as one (1) of the following based on biological sex: (a) Males, men, or 

boys; (b) Females, women, or girls; or (c) Coed or mixed. 
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(2) Athletic teams or sports designated for females, women, or girls shall not be 

open to students who are biologically male. 

  

 Sex is the only basis on which the policy distinguishes between athletes, so it is impossible to 

discuss this policy without discussing the sexes of the athletes to whom it applies. Furthermore, 

that policy precludes only transgender women from being able to participate on their preferred 

athletic teams but creates no rules regarding cisgender men or women or transgender men. The 

policy therefore specifically targets and discriminates against transgender women. It is therefore a 

sex-based, discriminatory policy and must be “substantially related to a legitimate state interest” 

to survive constitutional scrutiny. City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 441 

(1985). Further, the “burden of justification is demanding and it rests entirely on the State.” United 

States v. Virginia, 518 U.S. at 533. 

Taylor acknowledges that the state has a legitimate interest in preserving athletic 

opportunities for students. Several courts have recognized that athletics contribute positively to 

student development and can even be “vital and indispensable” to some students, particularly those 

seeking college scholarships. See Boyd v. Board of Directors, 612 F. Supp. 86, 93 (E.D. Ark. l 

985); Florida High School Activities Ass'n, Inc. v. Bryant, 313 So. 2d 57, 57 (Fla. Dist. Ct. App. 

1975). Taylor herself has said that the two things she is most certain of include that she “was born 

to swim.” Nevertheless, NGHSAA must also show that its policy is substantially related to 

realizing this legitimate interest, which it cannot. 

NGHSAA stated two rationales for the policy, but in fact the policy achieves neither. The 

first is that, “‘inherent, physiological differences between males and females result in different 

athletic capabilities’ . . . [so] ‘allow[ing] biological males to compete against women would put 

women at an unfair competitive disadvantage.’” While Taylor does not debate that males and 

females have physiological differences, NGHSAA’s policy at most protects only some women 
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(i.e., biological females) from facing potentially unfair competition. Because the policy 

specifically excludes transgender women from the athletic teams that align with their gender-

identities, transgender women are not protected from the risk of unfair competition. So, while the 

policy’s stated purpose is to avoid “put[ting] women at an unfair competitive disadvantage,” in 

reality the Policy at most prevents putting biologically female individuals at a potential 

disadvantage. This does not protect women as a group and discriminates against transgender 

women. 

The policy likewise fails to achieve its second stated purpose: to preserve for “female 

athletes the significant gains made over the past several decades to afford them greater 

opportunities to compete on an even playing field with men.” Id. The gains female sports have 

made over the past few decades are not harmed by playing alongside transgender athletes, but 

rather are further advanced. Allowing transgender athletes to play alongside biologically female 

athletes increases opportunities for all women. At no point has the NGHSAA contended that 

transgender women do not qualify as women. As such, there is no reason that transgender women 

should not be allowed to share in the advancements that female athletic leagues have created for 

women. By seeking to protect athletic opportunities only for “biological females” the policy 

explicitly treats some women differently than others and thereby fails to advance the cause of 

preserving gains in equality made by all women. So, while the government has a legitimate interest 

in facilitating student athletics, and in advancing women’s sports, that goal is not achieved by 

discriminating against transgender women, and the NGHSAA policy therefore violates the Equal 

Protection Clause. 
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2. The NGHSAA policy violates the Equal Protection Clause because it fails to teat 

similarly situated groups similarly and relies on gender stereotypes.    

 

The NGHSAA policy violates the Equal Protection Clause because it does not treat 

similarly situated individuals similarly and relies on gender stereotypes in its attempts to achieve 

its stated goals. This Court has said that the Fourteenth Amendment’s command on equal 

protection “is essentially a direction that all persons similarly situated should be treated alike.” 

City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 439 (1985). The Cleburne court went on 

to note that allowing the “negative attitudes” or “undifferentiated fears” of some community 

members to drive policymaking affecting other community members “permit[s] some portion of 

the community to validate what would otherwise be an equal protection violation.” 473 U.S. at 

449.  

The Court used only rational basis review because it determined that the mentally 

handicapped are not a suspect or quasi-suspect class. Id. at 446. The zoning policy at issue in the 

case only had to “be rationally related to a legitimate governmental purpose.” Id. Even still, the 

policy did not survive because it “rest[ed] on an irrational prejudice against the mentally retarded” 

and looking at its disparate treatment of the mentally handicapped versus other, identically 

situated, groups revealed this underlying motivation. Id. at 450. 

Here, the NGHSAA policy also fails to treat similarly situated groups similarly. While 

transgender women may not be biologically female, they are women. As noted above, NGHSAA 

has not contended that Taylor may not participate on the women’s swim team because she is not a 

woman, only because the new policy prohibits “biologically male” individuals from participating 

in women’s sports. If NGHSAA does not contend that transgender women do not qualify as 

women, regardless of whether they are still biologically male, then to enact a policy treating some 
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women differently than other women is discriminatory. And because this discrimination is 

necessarily tied to sex, it is a sex-based discrimination. 

Under a Cleburne analysis, this policy only has to survive rational basis review. But even 

under this low level of scrutiny, the policy cannot survive. NGHSAA points to nothing that 

validates its concerns regarding allowing transgender women to participate in women’s sports. 

While it looks to a compilation of swim meet times that compares the times of males and females, 

this table does not offer any data on transgender athletes of either sex. It therefore may give some 

indication but is far from definitive regarding the expected performances of transgender athletes. 

Nor do the timetables or the NGHSAA policy take into account differences between transgender 

athletes who may be in different phases of their physical transitions or who may have either 

completed or not begun transitioning. The policy in fact has the same effect of excluding all 

transgender women, regardless of where such athletes are in their transitional processes. 

Perhaps most telling of all, the policy is silent regarding transgender men. Biological 

women transitioning to become men and who may wish to compete on men’s athletic teams, and 

who are doing so with the knowledge that they may be at a physical disadvantage, seem to be 

allowed to compete on whichever team they elect. So, the policy does not even treat all transgender 

athletes similarly, let alone can it be said to treat transgender and cisgender women similarly. As 

in Cleburne, the unsupported fears of some segments of the community are being used to support 

a policy that would otherwise violate the Equal Protection Clause, even under the low standard of 

rational basis review. 

Several courts have also found “that various forms of discrimination against transgender 

people constitute sex-based discrimination for purposes of the Equal Protection Clause because 

such policies punish transgender persons for gender nonconformity, thereby relying on sex 
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stereotypes.” Grimm v. Gloucester Cty. Sch. Bd., 2020 WL 5034430 *2 (Aug. 26, 2020) (citing 

numerous other courts for this proposition). Here, NGHSAA’s policy, along with the opinion of 

the Fourteenth Circuit, necessarily relies on traditional conceptions of gender norms, and those 

who do not conform to them are punished by being disallowed to compete on the athletics teams 

that align with their gender-identities.  

The Circuit Court points to the existences of sex-segregated sports leagues and different 

rules and equipment within each sex’s league as proof that physiological differences between the 

sexes warrant these different standards.  But this logic is circular. Many women’s athletic 

leagues were created before regular integration of men’s and women’s sports was common. See 

Jackie Mansky & Maya Wei-Haas, The Rise of the Modern Sportswoman, SMITHSONIAN MAG., 

https://www.smithsonianmag.com/science-nature/rise-modern-sportswoman-180960174/ (Aug. 

18, 2016). Similarly, different standards applied to women athletes, based almost entirely on 

traditional, gendered assumptions regarding women’s physical strength and abilities and the idea 

that they could not compete at the same levels as men. See id. To say that organizations whose 

own rules and norms were created around certain assumptions are then proof that those 

assumptions are true defies logic. Because the NGHSAA policy fails to treat similarly situated 

groups similarly and necessarily relies on gender stereotypes, it violates the Equal Protection 

Clause. 

II. THE NGHSAA POLICY VIOLATES THE DUE PROCESS CLAUSE BECAUSE 

ENFORCING THE POLICY WOULD VIOLATE THE POWELL FAMILY’S RIGHT 

TO FAMILIAL PRIVACY AND TRANSGENDER STUDENTS’ RIGHTS TO BODILY 

PRIVACY.  

 

The NGHSAA policy violates Taylor’s Due Process rights because it wrongfully infringes 

on her familial and bodily rights to privacy. The defendant and lower court improperly narrow the 

Due Process issue in this case to something which is not in dispute, a right to play on an athletic 
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team.  Taylor does not contend that she, or anyone else, has a Due Process right to be on a sports 

team. If such a right existed, every person who failed to join a sports team would be able to make 

legal demands.  Rather, the case at issue involves the right to privacy, specifically the right of 

Taylor’s family to raise her as a woman and of Taylor to maintain her bodily autonomy and be 

free from unreasonable intrusions on her person. While privacy is not an explicit right in the 

Constitution, various cases have asserted it is found in the penumbras of the Constitution, such as 

the concurrence by Justices Goldberg, Brennan, and the Chief Justice in Griswold v. Connecticut, 

which asserted “there are fundamental personal rights such as this one, which are protected from 

abridgment by the Government though not specifically mentioned in the Constitution.” Griswold 

v. Connecticut, 381 U.S. 479, 496 (1965).  Because excluding Taylor from the women’s swim 

team infringes on these rights by invading her family and personal privacy, NGHSAA is denying 

Taylor’s Due Process right to privacy. 

A. NGHSAA Policy violates the privacy rights of families by not recognizing the Powell 

family's identification of their child and disallowing the family to raise their child 

consistent with the family’s values.  

   

The right to privacy also necessarily includes the right to make choices on behalf of one’s 

family. Meyer v. Nebraska, 262 U.S. 390, 401(1923).   Liberty does not mean only freedom from 

bodily restraint, but also “to marry, establish a home and bring up children” and “generally to 

enjoy those privileges long recognized at common law as essential to the orderly pursuit of 

happiness by free men.” Id. at 399. This liberty interest cannot be interfered with “by legislative 

action which is arbitrary or without reasonable relation to some purpose within the competency of 

the State to effect. Determination by the legislature of what constitutes proper exercise of police 

power is not final or conclusive but is subject to supervision by the courts.” Id. at 390. 399-400 

(1923). If a family wishes to raise their child in a certain religion, for instance, they are freely 
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within their rights to do that as part of their liberty. Pierce v. Soc'y of Sisters, 268 U.S. 510, 534 

(1925).  Courts have upheld for almost a century that the parent has the right of control over the 

child and that “it is the natural duty of the parent to give his children education suitable to their 

station in life.” Meyer, 262 U.S. at 400. The state may not intervene in the private decisions of a 

family. Here, Taylor’s family accepts and is raising her as a girl. The NGHSAA’s exclusion of 

Taylor from the women’s swim team amounts to a denial of her as a girl, which interferes with the 

way in which the Powell family is choosing to raise their daughter. The organization is not 

permitted to make such an interference, however, and is therefore unlawfully intruding on their 

family life and choices, in violation of Taylor’s Due Process right to privacy. 

B. The NGHSAA Policy violates the personal privacy rights of transgender students 

because it contradicts the right of the individual to determine their own identity and 

because any method of enforcement would invade bodily autonomy. 

 

This Court previously established Americans have a fundamental right to privacy as one 

of the most important liberty interests.  Central to the liberty protected by the Fourteenth 

Amendment is “the right to define one's own concept of existence, of meaning, of the universe, 

and of the mystery of human life. Beliefs about these matters could not define the attributes of 

personhood were they formed under compulsion of the State.”  Planned Parenthood v. Casey, 505 

U.S. 833, 851(1992).  In Casey, the Court stated that if “the right of privacy means anything, it is 

the right of the individual, married or single, to be free from unwarranted governmental intrusion.” 

Id. at 896.  That case specifically referred to abortion, but it more significantly went to the most 

essential right of the individual: the right of defining one’s identity. Like Casey, Taylor’s case is 

about one’s own concept of existence. The defense wishes to downplay this and asserts that Taylor 

is still able to identify as she wishes. But this ignores the reality of the situation.  If Taylor were 

excluded from the women’s swim team because she was simply not good enough to compete, then 
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her identity or concept of existence would not be at stake.  But that is not why NGHSAA excluded 

her from the team.  It excluded her because the organization rejects her identity, implicitly 

asserting that she is not truly a woman.  This goes to the heart of identity. 

This policy also implicates serious issues of personal and bodily privacy. The only reason 

NGHSAA is aware that Taylor was born in a male body is because she began transitioning after 

enrolling at North Green High School. While Taylor’s school was aware of her birth gender, if a 

transgender student who was already in the transition process enrolled at the school, presumably 

it would not be aware of the student’s birth gender. The only way to enforce the policy would be 

to delve into individual students’ privacy and it seems inevitable that suspected transgender 

students will be submitted to true invasions of privacy.  This might consist of inappropriately 

probing questions, requiring chromosomal testing, or even going so far as to force students to 

undergo physical examinations to determine the student’s biological sex, which would be actual 

invasions of students’ privacy rights.  NGHSAA seeks to create a policy that in actuality it cannot 

enforce for future students, indicating that the policy’s true intention is to single out Taylor for 

exclusion.   

         Schools have an obligation to protect the privacy rights of “each and every” one of their 

students. Whitaker, 858 F.3d at 1052. Though NGHSAA may assert that cisgender members of 

the team have a right to privacy in deciding who they share a locker room or bathroom with, this 

argument must fail. Courts have consistently held that the Fourteenth Amendment does not provide 

high school students with a constitutional privacy right not to share bathrooms or locker rooms 

with transgender students. Parents for Privacy v. Barr, 949 F.3d 1210, 1217 (9th Cir. 2020).  See 

Doe v. Boyertown Area School District, 897 F.3d 518 (3rd Cir. 2018); see also Cruzan v. Special 

Sch. Dist. No. 1, 294 F.3d 981, 983 (8th Cir. 2002). Students do not have a “privacy right” in the 
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sense of having a monopoly on bathrooms, particularly because they are no more susceptible to 

privacy invasions from a transgender student than from an overly curious member of their own 

sex.  M.A.B., 286 F. Supp. 3d 704, 723 (D. Md. 2018).  If anything, students have a right to privacy 

in the sense of not being forced to expose themselves, a fear which the NGHSAA policy does 

nothing to mitigate. Safford Unified Sch. Dist. #1 v. Redding, 557 U.S. 364, 366-67, (2009). 

Further, cases where courts have found a right to bodily autonomy have generally dealt with 

“compelled intrusion into or with respect to a person's intimate space or exposed body.” Students 

& Parents for Privacy v. United States Dep't of Educ., No. 16-cv-4945, 2016 U.S. Dist. LEXIS 

150011, at *77 (N.D. Ill. Oct. 18, 2016).  And while such concerns are not present when discussing 

access to a locker room or sports team, they certainly would be present if NGHSAA were trying 

to investigate whether a student was a biological male or female.  While every student maintains 

their rights to privacy, no student has a right that supersedes the rights of others nor are a student’s 

rights forfeit simply because others are uncomfortable.   

The facts of this case can be readily compared to Eisenstadt v. Baird.  The Eisenstadt court 

found that a law addressing birth control treated married people differently than single people 

pushed a particular morality that "regulat[ed] the private sexual lives of single persons.” Eisenstadt 

v. Baird, 405 U.S. 438, 442 (1972).  Similarly, the NGHSAA policy invades the private sexual 

lives of students by excluding transgender females from female facilities.  Just like Eisenstadt, the 

school is treating two classes of women differently.  Instead of married and single women, this 

case involves cisgender and transgender women, but it similarly revolves around sex and sexuality. 

The school attempts to regulate the private sexual lives of its students.  The school would need to 

perform physical examinations or chromosomal tests to determine students’ genders. Enforcement 

of this policy would necessarily invade the private lives of any student against whom it is enforced, 
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whether transgender or not.  As in the issue of courts refusing to uphold restrictions on preventing 

different races from competing against each other due to purported biological advantages or 

differences, NGHSAA’s policy should be deemed unconstitutional for wrongfully distinguishing 

between athletes based on biological factors. NGHSAA refused to allow Taylor to participate on 

the women’s swim team because of her purported biological advantage over the other 

women.  This decision was predicated on the school’s contention that “inherent, physiological 

differences between males and females result in different athletic capabilities.” The defense cites 

cases that assert this same belief, but all of those cases revolve around boys attempting to use 

facilities for girls, which is not the case here and is therefore non-binding precedent. 

Further, NGHSAA’s exclusion of Taylor has little rational basis.  The organization has 

made a determination about Taylor’s identity and ensuing right to participate on the team of her 

gender identity.  The NGHSAA does not know if Taylor was born with XX, XY or some other set 

of chromosomes. NGHSAA is only aware that Taylor started life raised as a boy, but “it is unclear 

that the sex marker on a birth certificate can even be used as a true proxy for an individual's 

biological sex. The marker does not take into account an individual's chromosomal makeup, which 

is also a key component of one's biological sex.” Whitaker, 858 F.3d at 1053. Thus, despite its 

professed fears, the NGHSAA may not even be excluding someone with a “biological advantage” 

from the swim team in the first place, but rather excluding a biological woman who was raised as 

a boy and now has a gender identity matching her biological sex. 

This case is also not simply about biological advantage.  If a school says only some women 

may play sports because of biological factors, but still acknowledges them as women, will it stop 

at distinguishing only between cisgender and transgender students?  If the concern is truly that 

transgender women have a biological advantage, then would the biological advantage many 
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scientists theorize West Africans have in sprinting or East Africans have as long-distance runners 

justify excluding them from such competitions? Jon Entine, The DNA Olympics -- Jamaicans Win 

Sprinting 'Genetic Lottery' -- and Why We Should All Care, Forbes, 

https://www.forbes.com/sites/jonentine/2012/08/12/the-dna-olympics-jamaicans-win-sprinting-

genetic-lottery-and-why-we-should-all-care/#3baf5ebf2a2e (Aug 12, 2012); see also Arinze 

Esomnofu, What makes East Africans so good at distance running? Global Sports Matters, 

https://globalsportmatters.com/science/2019/11/01/what-makes-east-africans-so-good-at-

distance-running/ (Nov. 1, 2019).  The United States has asserted that while there are biological 

differences between white and black people, that doesn’t justify excluding them from competing 

on the same sports teams or using the same facilities.  Likewise, while there are undoubtedly 

differences between a cisgender and a transgender woman, they are both women and should be 

able to compete on the same teams. 

Drawing distinctions between student athletes on a basis that presents such potential for 

abuse casts doubt on the underlying purpose of NGHSAA’s policy. The purpose of the policy does 

not appear to be protecting women, but rather to protect some women from competition with other 

women.  While there may be athletes who prefer less competition, this is not a legitimate 

justification for violating constitutional rights. This goal further loses credibility when compared 

with the mental well-being of transitioning students and the policy’s effect of singling out certain 

students, particularly since singling out and excluding transgender students has been found to 

interfere with their social transitioning.  M.A.B. v. Bd. of Educ., 286 F. Supp. 3d 704, 724 (D. Md. 

2018). 

        Regarding the fear that this policy would mean men could improperly join women’s athletic 

teams or use the women’s bathrooms and locker rooms, courts have pointed out that allowing a 
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student to use a facility consistent with their gender identity “is not the same as allowing all 

cisgender boys to use the girls' facilities or all cisgender girls to use the boys' facilities.” Students 

& Parents for Privacy v. United States Dep't of Educ., No. 16-cv-4945, 2016 U.S. Dist. LEXIS 

150011, at *85 (N.D. Ill. Oct. 18, 2016). This concern ignores and cruelly minimizes the stigma 

transgender people face and assumes something which has never happened before will happen 

frequently in the future, without providing any data to justify the claim.  This concern is 

reminiscent of a film made in 2005 called The Ringer in which the protagonist pretended to be 

mentally disabled to compete in the Special Olympics.  There is no reported case of such an event 

ever occurring nor is there a reported case of a person pretending to be transgender to elicit some 

benefit, so this concern is unwarranted. Without any actual evidence of such events occurring, any 

concerns that cisgender men may attempt to access women’s facilities or athletics teams should be 

dismissed.  

This case returns to this Court’s Casey decision and again asks this Court to uphold an 

individual’s right to determine her own identity and maintain her bodily autonomy.  The physical 

examination imaginable under the NGHSAA’s policy would violate students’ Fourth Amendment 

rights against unlawful search and seizure, reminiscent of the Safford case, in which this Court 

held that requiring a student to strip to prove she did not bring drugs to school was an unlawful 

search and seizure.  Safford Unified Sch. Dist. #1 v. Redding, 557 U.S. 364, 366-67, (2009).  On a 

practical level, it also seems inevitable that such inspections would be done in an ineffective 

manner leading to some girls who were born girls being selected and some transgender girls 

avoiding detection.  Thus, it seems highly suspect as to what rational basis such a policy possesses. 

Essentially, in order to protect a privacy right that doesn’t exist (i.e., to not share a sports team 

with a transgender student), NGHSAA would have to invade a privacy right which does exist (i.e., 
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for students not to be subjected to forced bodily inspections).  Ultimately, as in similar cases where 

students have simply asked to be treated just like other members of their genders, this case is about 

a girl asking her school to treat her like any other girl. Id. at 726 (regarding a case about "a boy 

asking his school to treat him just like any other boy"). That is all Taylor asks, and NGHSAA’s 

refusal to do so amounts to a violation of her Due Process rights to privacy.  

 

CONCLUSION  

  

For the aforementioned reasons, we respectfully ask this Court to reverse the United State 

Court of Appeals for the Fourteenth Circuit’s grant of summary judgment as to both Issue I and 

Issue II.  
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