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i 

QUESTIONS PRESENTED 

 

1. Does a high school athletic association violate the Equal Protection Clause of the 
Fourteenth Amendment where it enacts a policy that discriminates against transgender 
students on the basis of their biological sex and where the justification of the policy rests 
on an unsubstantiated, broad overgeneralization about transgender females? 
 

2. Does a high school athletic association violate the Due Process Clause of the Fourteenth 
Amendment where it enacts a policy that deprives transgender students of their 
fundamental right to define and express their identities by prohibiting them from 
participating in sports in accordance with their chosen gender identity?  
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OPINIONS BELOW 

The District Court’s Memorandum opinion is unpublished, and its citation is Powell v. 

North Greene State High School Athletic Ass’n, 2020 WL 12345 (E.D.N.D. 2020).  

CONSTUTIONAL PROVISIONS  

[The Equal Protection Clause of the Fourteenth Amendment provides that no state shall 

“deny to any person within its jurisdiction the equal protection of the laws.” U.S. Const. amend. 

XIV. 

The Due Process Clause of the Fourteenth Amendment provides that no state shall 

“deprive any person of life, liberty, or property, without due process of law.” U.S. Const. amend. 

XIV § 1. 

STATEMENT OF THE CASE 

Brittany Miller 

In the summer of 2019, Brittany Miller (“Miller”) was a rising junior at North Greene 

High School (“NGHS”). R. at 2. Miller, who started swimming at the age of five, was a top 

swimmer on the women’s swim team. R. at 3. By the age of thirteen, she had won over 200 first 

place ribbons and over 100 other ribbons. R. at 3. Based on her success, Miller’s coach believed 

she could be nationally competitive and possibly become an Olympic swimmer. R. at 3. Miller’s 

coach thus suggested that Miller begin training during her off season, as her national and 

Olympic prospects relied on her success against other high school swimmers. R. at 3. 

         Though the Millers were concerned about the amount of time and money that training for 

the Olympics would require, Miller’s coach reassured them that scholarship opportunities could 

arise if Miller worked hard. R. at 3. In support of this goal, Miller’s parents hired her a trainer, 

and she began training five to six days a week during the off-season. R. at 3. As a result of her 

training, Miller finished first in the butterfly and backstroke at the State Championships during 
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her freshman year, being the first female at NGHS to do so. R. at 3. Miller continued to train and 

improve her times during her sophomore year, and, before her junior year, college 

representatives expressed interest in recruiting Miller. R. at 3. 

Taylor Powell 

Taylor Powell (“Powell”) is a transgender high school student, who was born a biological 

male, but identifies as female. R. at 4. Powell struggled to grapple with her birth-assigned sex for 

as long as she could remember. R. at 4. Around puberty, she suffered from debilitating levels of 

distress and was ultimately diagnosed with gender dysphoria, a condition where “transgender 

individuals experience persistent and clinically significant distress caused by the incongruence 

between their gender identity and the sex assigned to them at birth.” R. at 4. To treat her gender 

dysphoria, Powell embraced her “true identity” and began living her “happiest moments” as a 

transgender female. R. at 4. 

Like Miller, Powell too has been an excellent swimmer since her childhood and is 

particularly successful in the butterfly and backstroke. R. at 4. In the fall of 2019, Powell 

informed NGHS that she was transgender and transitioning. R. at 4. She wanted to be considered 

a female student with the hopes of joining the women’s swim team. R. at 4. When requesting that 

NGHS consider her a female student athlete, she provided information from the National 

Association for Transgender Athletes, “a group committed to providing transgender student-

athletes with equal opportunities to participate in high school athletic programs consistent with 

their gender identity.” R. at 4. Powell told the school’s principal, “I have known two things for 

most of my life: I am a girl, and I was born to swim.” R. at 4.  

Thereafter, NGHS began allowing transgender athletes to participate on the sports teams 

aligned with their identified gender, as opposed to biological sex. R. at 4. NGHS’s principal 

stated that this policy was “designed to afford an increasing number of transgender students an 
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opportunity to participate in athletics in a manner consistent with their gender identity.” R. at 4. 

Upon hearing about the new policy, Miller feared it would significantly disadvantage her in the 

upcoming season. R. at 4. These concerns came from a neighboring state’s school that enacted a 

similar policy. R. at 4. There, two transgender female track athletes succeeded in the state 

championships for women. R. at 4.  

Upon joining the women’s swim team, Powell began outperforming Miller in the 

butterfly and backstroke events. R. at 4-5. Powell finished first and qualified for the State 

Championships, while Miller did not. R. at 5. Swimmers on competing teams noticed Powell’s 

success and inquired into her training regimen. R. at 5. Threatened by Powell’s success, Miller 

feared that the top university would recruit Powell instead of her. R. at 5. In February 2020, the 

Millers, NGHS swimmers, and coaches and parents from other high schools complained to the 

North Greene High School Athletic Association (“the Association”). R. at 5. Miller argued that 

transgender females would take away opportunities from biologically female athletes. R. at 5. 

The Association’s Policy 

Consequently, the Association adopted the Fair Opportunity for Women Athletes policy 

(“the Policy”). R. at 5. The Policy was premised on the fact that “inherent, physiological 

differences between males and females result in different athletic capabilities” and that to “allow 

biological males to compete against women would put women at an unfair competitive 

disadvantage.” R. at 5. The objective behind the Policy was “to preserve for biologically female 

athletes the significant gains made over the past several decades to afford them greater 

opportunities to compete on an even playing field with men.” R. at 5. To achieve this objective, 

the Policy provided that:  

1. “Interscholastic and intramural club athletic teams or sports that are sponsored 
by a public primary or secondary school or institution whose students or teams 
compete in the North Greene High School Athletic Association shall be 
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‘expressly designated as one (1) of the following based on biological sex: (a) 
Males, men, or boys; (b) Females, women, or girls; or (c) Coed or mixed.’” 
2. “Athletic teams or sports designated for females, women, or girls shall not be 
open to students who are biologically male.” 

 
The Policy failed to mention whether transgender or cisgender students could participate on a 

team designated for males. R. at 5. The Policy governed NGHS and Powell was prohibited from 

trying out of competing on the women’s swim team for the 2020-21 year. R. at 6. 

Procedural History 

On March 15, 2020, Powell, seeking declaratory and injunctive relief, filed a complaint 

against the Association in the United States District Court for the Eastern District of North 

Greene alleging that the Policy violated the Equal Protection and Due Process Clauses of the 

Fourteenth Amendment. R. at 6. Both Powell and the Association moved for summary judgment. 

R. at 6. Subsequently, the District Court, on expedited hearing, entered a preliminary injunction 

against enforcement of the Policy, granted Powell’s motion for summary judgment, and denied 

the Association’s motion. R. at 6. The Association filed a timely appeal, and the Fourteenth 

Circuit reversed the District Court, concluding that summary judgment was appropriate for the 

Association. R. at 6. Powell then filed a petition for Writ of Certiorari, which this Court granted. 

R. at 6.  

SUMMARY OF THE ARGUMENT 

The Association violated the Equal Protection Clause and Due Process Clause of the 

Fourteenth Amendment when it enacted the Policy, which discriminates against transgender 

students for identifying with a gender that differs from their biological sex. As fully 

demonstrated below, this Court should reverse the lower court’s decision. 

First, this Court should reverse the decision of the lower court because the Association’s 

policy violates the Equal Protection Clause. The Equal Protection Clause guarantees equal 
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protection of the laws to all similarly situated individuals. The first step in an equal protection 

analysis is determining which level of scrutiny applies to the contested state policy, which is 

decided based on the contested policy’s classification. Here, intermediate scrutiny applies to the 

Association’s Policy for three reasons: the Policy creates a sex-based classification; transgender 

individuals constitute a quasi-suspect class because transgender status is bound up in sex; and 

this Court’s four-factor suspect class test demonstrates that transgender individuals constitute a 

quasi-suspect class. As such, the lower court erred when it applied rational basis review. The 

second step in an equal protection analysis is determining whether the contested policy survives 

that level of scrutiny. Here, the Policy fails intermediate scrutiny for two reasons. First, the 

Policy is not substantially related to the Association’s objective because the exclusion of 

transgender female athletes fails to preserve the opportunities of cisgender female athletes and 

the exclusion of transgender females is overly inclusive. Second, the Policy’s justification is not 

exceedingly persuasive because it relies on overbroad generalizations and unsubstantiated fears 

about transgender females. Accordingly, the lower court erred in finding that the Policy survives 

intermediate scrutiny.  

Second, this Court should reverse the decision of the lower court because the 

Association’s policy violated the Due Process Clause. The Due Process Clause provides that 

states may not deprive individuals of life, liberty, or property without due process of law. When 

confronted with a challenge under the Due Process Clause, the first step is to determine whether 

there have been any violations of fundamental rights. If fundamental rights are implicated, strict 

scrutiny applies and the government must demonstrate that the challenged policy is narrowly 

tailored to a compelling government interest. If there are no fundamental rights at issue, then the 

government only has to show that their policy is rationally related to a legitimate state interest. 
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Here, strict scrutiny applies because the Policy infringes upon Powell’s fundamental right to 

define and express her identity, which is a part of the fundamental right to privacy.  

The second step of a due process analysis is to determine whether the policy survives the 

applicable level of scrutiny. Here, the policy fails strict scrutiny review because the Association 

does not have a compelling interest. Even if the school district had a compelling interest, the 

Policy adopted was not narrowly tailored to that interest. Finally, even if the Policy does not 

infringe upon a fundamental right, the Policy is nevertheless unconstitutional because it is not 

rationally related to a legitimate state interest, as required by rational basis review. Accordingly, 

the lower court erroneously applied rational basis review. 

ARGUMENT 

This case rests on the constitutional guarantees of equality and liberty. The history of the 

United States Constitution demonstrates the extension of such guarantees to groups of people 

who were once ignored. Transgender individuals are an example of such a group, as they have 

faced disproportionate discrimination over the last century. This discrimination even permeates 

in education, with seventy-seven percent of transgender students reporting some sort of 

harassment by the hands of other students, teachers, or staff.  

New insights and societal understandings, as they relate to transgender individuals, reveal 

unjustified inequality that has passed unnoticed and unchallenged. State actors that control gates 

to opportunities must not ignore fundamental rights on the basis of historical prejudices that are 

unjustified in our modern society. Yet, this is exactly what the Association has done through its 

Policy. Upholding such a policy would set a dangerous precedent that perpetuates a vicious cycle 

of historical discrimination and infringes on the basic rights of this Nation’s people. 

Accordingly, this Court should reverse the lower court’s holding and find that the Policy violates 

the Equal Protection Clause and the Due Process Clause of the Fourteenth Amendment. 
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The standard of review in this case is de novo, which means that this Court must construe 

all facts and draw all reasonable inferences in the light most favorable to the non-moving party. 

St. Charles Foods, Inc. v. America’s Favorite Chicken Co., 198 F.3d 815, 819 (11th Cir. 1999). 

Summary judgment is appropriate when there is no genuine dispute as to any material fact and 

the movant is entitled to judgment as a matter of law. Fed. R. Civ. P. 56(a). Here, there are no 

genuine issues of material fact, however, the lower court failed to properly apply the relevant law 

to those facts. 

Below, Powell first establishes that the Policy violates the Equal Protection Clause 

because the Association fails to demonstrate an exceedingly persuasive justification as required 

by intermediate scrutiny. Powell then establishes that the Policy violates the Due Process Clause 

because it infringes upon her fundamental right to privacy and the Association did not narrowly 

tailor the infringement to serve a compelling state interest as required by strict scrutiny. 

Consequently, this Court should reverse the lower court’s decision and grant Taylor’s motion for 

summary judgment. 

I. This Court Should Reverse the Lower Court’s Decision Because the Policy Violates 
the Equal Protection Clause of the Fourteenth Amendment 

The Equal Protection Clause provides that a state cannot “deny to any person within its 

jurisdiction the equal protection of the laws.” U.S. Const. amend. XIV, § 1. It “is essentially a 

direction that all persons similarly situated should be treated alike.” City of Cleburne v. Cleburne 

Living Ctr., 473 U.S. 432, 439 (1985) (citing Plyler v. Doe, 457 U.S. 202, 216 (1982)). 

Conversely, the Equal Protection Clause only allows differential treatment of persons that are 

differently situated. Michael M. v. Super. Ct. of Sonoma Cty., 450 U.S. 464, 469 (1981). 

Additionally, the Equal Protection Clause prohibits states from adopting a discriminatory 

policy that is wholly unrelated to the policy’s objective. Reed v. Reed, 404 U.S. 71, 75–76 
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(1971). Rather, the policy “must be reasonable, not arbitrary, and must rest upon some ground of 

difference having a fair and substantial relation” to its objective. Cleburne, 473 U.S. at 446-47. 

Ultimately, a state’s policy violates the Equal Protection Clause when it creates “arbitrary or 

irrational” distinctions between classes out of “a bare desire to harm a politically unpopular 

group.” Id.  

Under an equal protection analysis, this Court first determines what level of scrutiny 

applies. Id.  It then decides whether the contested policy survives that level of scrutiny. Id. Here, 

this Court should reverse the lower court’s decision for two reasons. First, intermediate scrutiny, 

as opposed to rational basis review, applies to the Policy. Second, the Policy fails the 

intermediate scrutiny analysis. Accordingly, the Policy is unconstitutional under the Equal 

Protection Clause.  

A. Intermediate Scrutiny Applies to the Policy 

The first step in an equal protection analysis is to determine the level of scrutiny that 

applies to the contested policy. United States. v. Virginia, 518 U.S. 515, 531 (1996). The 

contested policy’s classification dictates the level of scrutiny. See United States v. Carolene 

Products Co., 340 U.S. 144, 152 (1938). This Court has recognized three levels of scrutiny: (1) 

rational basis review; (2) intermediate scrutiny; and (3) strict scrutiny. Cleburne, 473 U.S. at 

448; Plyler, 457 U.S. at 216-17. Most classifications, such as classifications based on age or 

disability, are benign and fall under rational basis review. Cleburne, 473 U.S. at 440; 

Massachusetts Bd. of Ret. v. Murgia, 427 U.S. 307, 310 (1976). On the other hand, 

classifications of suspect groups, such as classifications based on race or alienage, are subject to 

a strict scrutiny analysis. See generally Plyler, 457 U.S. at 215-16; Loving v. Virginia, 388 U.S. 

1, 8 (1967).  
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Sex-based classifications fall somewhere in the middle, constituting a quasi-suspect class 

subject to intermediate scrutiny. Craig v. Boren, 429 U.S. 190, 208 (1976). Intermediate scrutiny 

applies to sex-based classifications because, although sex “frequently bears no relation to the 

ability to perform or contribute to society,” the inherent differences between the biological sexes 

might permit an appropriate justification for classification. Virginia, 518 U.S. at 534 (emphasis 

added).  

Here, intermediate scrutiny applies to the Policy for three reasons. First, the Policy itself 

creates a sex-based classification. Second, transgender individuals necessarily constitute a quasi-

suspect class because transgender status is bound up in sex. Finally, irrespective of sex, 

transgender individuals constitute a quasi-suspect class under this Court’s four-factor suspect 

class test. Thus, intermediate scrutiny applies to the Policy and the lower court erred in applying 

rational basis review. 

1. The Policy Creates a Sex-Based Classification. 

A policy that imposes differential treatment based on the “inherent differences” between 

the sexes creates a sex-based classification subject to intermediate scrutiny. Id. at 533 (holding 

that Virginia Military Institute’s policy created a sex-based classification because they were 

based upon the “inherent differences” between males and females). Additionally, a policy that 

cannot be stated without referencing an individual’s birth-assigned or biological sex creates a 

sex-based classification. Grimm v. Gloucester Cty. Sch. Bd., No. 19-1952, 2020 WL 5034430, at 

*14 (4th Cir. 2020); Whitaker By Whitaker v. Kenosha Unified Sch. Dist. No. 1 Bd. of Educ., 858 

F.3d 1034, 1051 (7th Cir. 2017). 

Furthermore, a policy that imposes differential treatment based on generalized sex 

stereotypes creates a sex-based classification subject to intermediate scrutiny. See Price 

Waterhouse v. Hopkins, 490 U.S. 228, 250 (1989), superseded by statute, Civil Rights Act of 
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1991, Pub. L. 102-166, 105 Stat. 1075, as recognized in Comcast Corp. v. Nat’l Ass’n of African 

Am.-Owned Media, 140 S. Ct. 1009 (2020); Frontiero v. Richardson, 411 U.S. 677, 686 (1973) 

(plurality opinion). In Price Waterhouse, this Court found that sex discrimination includes 

discrimination based on “sex stereotypes,” namely, stereotypes about how males and females are 

supposed to express themselves. 490 U.S. at 251. Although it was decided in the context of Title 

VII, several circuit courts later relied on Price Waterhouse to hold that policies create sex-based 

classifications when they treat transgender individuals differently for their nonconformance with 

biological sex stereotypes. Grimm, 2020 WL 5034430, at *14; Whitaker, 858 F.3d at 1051; 

Glenn v. Brumby, 663 F.3d 1312, 1316 (11th Cir. 2011).  

In Grimm and Whitaker, the Fourth and Seventh Circuits held that policies, which forced 

students to use bathrooms that corresponded with their biological sex, created sex-based 

classifications because they punished transgender students for “gender non-conformity, thereby 

relying on sex stereotypes.” 2020 WL 5034430, at *14; 858 F.3d at 1051. Similarly, in Glenn, 

the Eleventh Circuit found an employer’s policy, which terminated an employee because of her 

transgender status, resulted in discrimination based on the employee’s nonconformance with 

biological sex norms or stereotypes, thus creating sex-based classification subject to intermediate 

scrutiny. 663 F.3d at 1320.  That court held that “discrimination against a transgender individual 

because of her gender-nonconformity is sex discrimination, whether it’s described as being on 

the basis of sex or gender.” Id. at 1316. 

Here, the Policy creates a sex-based classification subject to intermediate scrutiny. 

Similar to the policy in Virginia, the Policy is premised on the “inherent, physiological 

difference between males and females.” R. at 5. Moreover, the Policy cannot be stated without 

explicitly referencing a student’s birth-assigned sex, as it requires athletic teams to be expressly 
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designated as male, female, or coed based on biological sex. It also expressly prohibits students 

who are “biologically male” from participating in sports that are designated for “females, 

women, or girls.” R. at 5.  

Furthermore, the Policy creates a sex-based classification because it imposes differential 

treatment on transgender students based on generalized sex stereotypes. The Policy explicitly 

punishes transgender female students (biologically male students) for not conforming to the 

gender identity associated with their biological sex. As explained in Grimm, Whitaker, and 

Glenn, this differential treatment relies on sex stereotypes, namely, the stereotype that an 

individual should conform to a male gender identity if one is born a biological male. Because 

they do not comply with this sex stereotype, transgender female students at NGHS are treated 

differently than male, female, and transgender male students, and are prohibited from 

participating on the athletic team that corresponds with their gender identity. For the above 

reasons, the Policy itself creates a sex-based classification, which alone exemplifies the 

applicability of intermediate scrutiny. 

2. Transgender Individuals Necessarily Constitute a Quasi-Suspect 
Class Because Transgender Status is Bound Up in Sex. 

This Court recognizes sex as a quasi-suspect class. Craig, 429 U.S. at 208. As such, 

transgender individuals necessarily constitute a quasi-suspect class because “transgender status 

[is] inextricably bound up with sex.” Bostock v. Clayton County, Georgia, 140 S.Ct. 1731, 1742 

(2020). This is because “it is impossible to discriminate against a person for being . . . 

transgender without discriminating against that individual based on sex.” Id. at 1741. In Bostock, 

this Court held that Title VII prohibited employment discrimination based on an individual’s 

transgender status because transgender status is included in the ordinary meaning of sex. Id. at 
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1739-40. Bostock clarifies that transgender discrimination “necessarily entails discrimination 

based on sex,” as “the first cannot happen without the second.” Id. at 1747.  

Though Bostock addressed sex discrimination in the context of Title VII, its holding is 

nevertheless significant here for two reasons. First, both Title VII and the Equal Protection 

Clause proscribe discrimination on the basis of sex. Kevin M. Barry et. al., A Bare Desire to 

Harm: Transgender People and the Equal Protection Clause, 57 B.C. L. Rev. 507, 572 (2016). 

While the analysis of sex discrimination is more stringent under the Equal Protection Clause, 

Title VII claims nonetheless inform equal protection analyses because such claims may easily 

constitute claims of sex discrimination grounded in the Equal Protection Clause. Glenn, 663 F.3d 

at 1316-18 (relying on Title VII case law to hold the defendant liable under the Equal Protection 

Clause); Smith v. City of Salem, Ohio, 378 F.3d 566, 577 (6th Cir. 2004) (holding that the 

plaintiff’s Title VII claim “easily constitute[d] a claim of sex discrimination grounded in the 

Equal Protection Clause of the Constitution.”). Second, Bostock clarified that the definition of 

sex includes transgender status. 140 S.Ct. at 1742. This clarification “exert[s] a gravitational pull 

in constitutional cases.” Id. at 1783 (Alito, J., dissenting). It provides a basis for equating a 

transgender classification with a sex classification, thus including transgender individuals in the 

same quasi-suspect class that is subject to intermediate scrutiny. 

Here, the lower court ignored the reasoning in Bostock and instead relied on the Tenth 

Circuit and a handful of district courts to conclude that transgender individuals are not a quasi-

suspect class. R. at. 8; See Etsitty v. Utah Transit Auth., 502 F.3d 1215, 1228 (10th Cir. 2007); 

Braninburg v. Coalinga State Hosp., No. 1:08-cv-01457-MHM, 2012 WL 3911910, at *8 

(E.D.Cal. Sept. 7, 2012); Jamison v. Davue, No. S-11-cv-2056 WBS, 2012 WL 996383, at *3 

(E.D. Cal. Mar. 23, 2012); Kaeo-Tomaselli v. Butts, No. 11-cv-00670 LEK, 2013 WL 399184, at 
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*5 (D. Haw. Jan. 31, 2013); Lopez v. City of New York, No. 05-cv-1032-NRD, 2009 WL 229956, 

at *13 (S.D.N.Y. Jan. 30, 2009). These courts held that transgender individuals are not a quasi-

suspect class because sex discrimination does not include transgender discrimination. While the 

district courts merely pointed to the lack precedent to support their conclusion, the Tenth Circuit 

provided its reasoning, though erroneous. Etsitty, 502 F.3d at 1221.  The Tenth Circuit explained 

that, under both Title VII and the Equal Protection Clause, discrimination against transgender 

individuals could not constitute sex discrimination because the definition of sex encompasses 

only males and females. Id. (emphasis added). The court fervently held that Congress did not 

intend to include transgender status or identity in this definition, as it was silent on the matter. Id.  

The problem, however, with the Tenth Circuit’s reasoning, and thus with the lower 

court’s reliance on these cases, is these cases were decided prior to the seminal Bostock case. 

Bostock eviscerated the Tenth Circuit’s reasoning that the definition of sex only includes males 

and females and instead explicitly held that the definition of sex encompasses transgender status. 

Bostock, 140 S. Ct. at 1747. Directly contradicting the Tenth Circuit, this Court explained that its 

finding is consistent with Congress’s intent because “when Congress chooses not to include an 

exception to a broad rule, courts apply the broad rule.” Id. With no exception from Congress, this 

Court interpreted sex discrimination to include transgender discrimination. Id. Accordingly, 

transgender individuals constitute a quasi-suspect class because transgender status is 

indistinguishably bound up in sex. 

3. Irrespective of Sex, Transgender Individuals Constitute a Quasi-
Suspect Class Under This Court’s Four-Factor Suspect Class Test 

This Court uses a four-factor test to determine whether a group of individuals constitutes 

a suspect or quasi-suspect class. Murgia, 427 U.S. at 310; Frontiero, 411 U.S. at 681. The four 

factors are: (1) whether the class has historically been subject to discrimination; (2) whether the 
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class may be defined by immutable characteristics; (3) whether the class is a minority lacking 

political power; and (4) whether the class has a distinguishable characteristic that inhibits 

meaningful contribution to society. Murgia, 427 U.S. at 310; Frontiero, 411 U.S. at 681. Under 

this four-factor test, transgender individuals constitute a quasi-suspect class. 

First, transgender individuals have undoubtedly been subjected to discrimination 

throughout history. Brocksmith v. United States, 99 A.3d 690, 698 (D.C. 2014) (“The hostility 

and discrimination that transgender individuals face in our society today is well-documented.”) 

Transgender people have endured inescapable discrimination for almost a century. Windsor v. 

United States, 699 F.3d 169, 182 (2d Cir. 2012). Transgender discrimination is best embodied in 

Congress’s exclusion of transgender individuals from four federal civil rights laws over the past 

thirty years: the Fair Housing Act, the American with Disabilities Act, the Rehabilitation Act, 

and the ADA Amendments Act. Barry et al, supra at 556-57 (2016) (citation omitted).  

Historical transgender discrimination is also exemplified in disproportionate statistics 

regarding almost all aspects of life, including employment, housing, healthcare access, 

education, and so much more. Grimm, 2020 WL 5034430, at *17; Whitaker, 858 F.3d at 1051. 

For example, transgender individuals are twice as likely as the general population to experience 

unemployment and, when employed, 97% of them experience mistreatment at work. Barry et al, 

supra at 552 (citation omitted). Moreover, transgender individuals face significant economic 

insecurity, as they are four times as likely as the general population to have a household income 

that is less than ten thousand dollars per year. Id. These individuals also experience significant 

housing instability, as 19% report being homeless at some point in their life. Id. They also 

experience harassment and physical assault in places like schools and retail stores more 

frequently than cisgender individuals. Id. at 553. Transgender individuals are not inherently 



15 

inferior, yet they have experienced a wide array of discrimination on the basis of their gender 

nonconformity.  

Second, transgender individuals constitute a class with immutable characteristics, as 

transgender status is neither chosen nor changeable. Id. at 560. Immutability refers to 

characteristics “determined solely by the accident of birth,” and not by “individual 

responsibility.” Frontiero, 411 U.S. at 686. The immutability factor analyzes the degree of 

control an individual has in the acquisition of the defining characteristic and the relative ease or 

difficulty with which the defining characteristic can be changed. Barry et al, supra at 560. 

Transgender status is an immutable characteristic because it one’s gender identity is not choice, 

leaving an individual no control over the acquisition of the defining characteristic. Id. Gender 

identity is often formed within the first two years of one’s life, and it can even be formed before 

birth. Id. (citing Am. Psychiatric Ass’n, Diagnostic and Statistical Manual of Mental Disorders 

451 (5th ed. 2013)).  

Additionally, transgender status is immutable because gender identity cannot be changed. 

Id. Efforts to “cure” transgender people by altering their gender identity have been unsuccessful 

and such attempts cause severe psychological damage. Id. In fact, efforts to alter a person’s 

gender identity are viewed as futile and unethical. Id. Moreover, transgender status is not 

changed or abandoned merely because an individual undergoes a sex transition. Id. A sex 

transition “aligns one’s gender identity with one’s outward expression of gender.” Id. It does not, 

however, dispose of the incongruence between an individual’s gender identity and birth-assigned 

sex, which is the definition of what it means to be a transgender individual. Id. 

Next, transgender individuals constitute a minority lacking political power. Transgender 

individuals comprise only 0.6% of the adult population in the United States. R. at 13. In addition 
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to constituting a minority, transgender individuals are politically powerless because they are 

vastly underrepresented in every branch of government. Barry et al, supra at 564. For example, 

there are currently no openly transgender federal judges, and there were no transgender state 

judges before 2010. Grimm, 2020 WL 5034430, at * 18 (citation omitted). Transgender 

individuals are also severely limited in their abilities to attract the attention of lawmakers 

because the hostility that they experience undermines transgender advocacy, making them 

politically powerless. Barry et al, supra at 564. 

 Finally, being transgender bears no relation to the ability to meaningfully contribute to 

society. According to various medical, mental health, and public health organizations, 

transgender status “implies no impairment in judgment, stability, reliability, or general social or 

vocational capabilities.” Id. (citing Am. Psychiatric Ass'n, Position Statement on Discrimination 

Against Transgender and Gender Variant Individuals 1 (2012)). Transgender individuals stand 

in “stark contrast” to groups that have been denied a suspect or quasi-suspect class recognition, 

like age or disability, which do impact one’s ability to contribute to society. Kerrigan v. Comm'r 

of Pub. Health, 957 A.2d 407, 435 (Conn. 2008). Some transgender individuals do experience 

gender dysphoria, a condition that causes discomfort with one’s assigned sex and, if left 

untreated, may limit the ability to engage some life functions. Barry et al, supra at 558. Gender 

dysphoria, however, is a treatable condition, further distinguishing transgender status from age or 

disability. Id. Furthermore, many transgender individuals do not even experience gender 

dysphoria and are completely comfortable living life the way they are. Id. at 558-59. After all, 

“[t]he mere fact that some members of a class sometimes experience impairment does not 

diminish their status as a suspect class.” Id. at 559.  
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While inherent differences between sexes can sometimes justify a classification, this 

bears no weight on a quasi-suspect class finding, as this reasoning is why quasi-suspect classes 

exist.  See Virginia, 518 U.S. at 534. The aforementioned four factors strongly weigh in favor of 

finding that transgender individuals are a quasi-suspect class. Though this Court is reluctant to 

subject other classes to intermediate scrutiny, doing so here is not only consistent with the four-

factor test, but is necessary to protect these at-risk individuals moving forward. Accordingly, 

transgender individuals constitute a quasi-suspect class that is subject to intermediate scrutiny. 

B. The Policy Fails Intermediate Scrutiny, Thereby Violating the Equal Protection 
Clause 

A sex classification fails under intermediate scrutiny unless it has an “exceedingly 

persuasive justification.” Personal Adm'r of Massachusetts v. Feeney, 442 U.S. 256, 273 (1979). 

This burden of justification is demanding and rests entirely on the State. Virginia, 518 U.S. at 

533. To meet this burden, the Association must at least demonstrate that the Policy is 

substantially related to the achievement of an important governmental objective. Id. at 516. 

Nevertheless, a policy with an important governmental objective can fail intermediate scrutiny if 

it lacks an exceedingly persuasive justification. Id. In order to be exceedingly persuasive, the 

proffered justification must be genuine and not hypothesized. Id. Additionally, the justification 

cannot rely on overbroad generalizations or stereotypical conceptions about the different talents, 

capacities, or preferences of males and females. Id. 

Here, the Policy fails intermediate scrutiny for two reasons. First, while there is an 

important governmental objective of affirming equal athletic opportunity for female athletes, the 

Policy is not substantially related to the achievement of that objective. Second, the Policy’s 

justification is not exceedingly persuasive because it relies on overbroad generalizations. Thus, 

the Policy fails intermediate scrutiny and violates the Equal Protection Clause. 
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1. The Policy is Not Substantially Related to the Important Objective of 
Preserving Opportunities for Biologically Female Athletes 

This Nation has suffered from a long and unfortunate history of discrimination. 

Frontiero, 411 U.S. at 684. In making strides to remedy this discrimination, this Court has 

recognized “furthering the talent and capacities of all of our Nation’s people” as an important 

governmental objective. Virginia, 518 U.S. at 533–34. However, under intermediate scrutiny, a 

discriminatory policy with an important governmental objective is not enough. See Craig, 429 

U.S. at 202. Rather, the policy itself must be tailored in a way that is substantially related to the 

achievement of that objective. Id. 

Here, while preserving athletic opportunities for high school female athletes could be an 

important governmental objective, excluding transgender females as a class is not substantially 

related to achieving that objective for three reasons. First, the Policy cannot remedy any 

disadvantages faced by biologically female high school athletes. Second, excluding transgender 

females as a class is overinclusive. Third, by maintaining sex-segregated teams, the Policy is 

reinforcing paternalism which in turn, hinders female athlete’s opportunities. 

a. The Policy Cannot Remedy Any Historical Disadvantages Faced 
by Biologically Female High School Athletes 

In certain circumstances, gender classifications are upheld when they are aimed at 

compensating women for discrimination. California Fed. Sav. & Loan Assn. v. Guerra, 479 U.S. 

272, 289 (1987) (recognizing the promotion of equal employment opportunities for women as an 

important objective); Califano v. Webster, 430 U.S. 313, 320 (1977) (per curiam) (noting that 

sex classifications may be used to compensate women “for particular economic disabilities [they 

have] suffered”); but see Virginia, 518 U.S. at 533–34 (“But [sex-based] classifications may not 

be used, as they once were, to create or perpetuate the legal, social, and economic inferiority of 

women.”).  
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However, a policy aimed at affirming or compensating women’s opportunities is only 

valid upon a demonstration that women actually suffer from a disadvantage related to the policy. 

See Mississippi Univ. for Women v. Hogan, 458 U.S. 718, 724–25 (1982) (emphasis added) 

(noting that a compensatory purpose may “justify an otherwise discriminatory classification only 

if members of the gender benefited by the classification actually suffer a disadvantage related to 

the classification.”). This analysis is subjective and must be applied in the context of the specific 

goal. Id. In Mississippi, this Court struck down a policy that prohibited men from applying to an 

all-woman’s nursing program. Id. at 729. The school contended that its policy was aimed at 

preserving educational opportunities for females. Id. at 722. This Court concluded that while 

providing educational opportunities to all citizens was an important objective, the school failed 

to offer evidence that women historically lacked opportunities in the field of nursing or faced 

those discriminatory barriers that would warrant an all-female educational environment. Id. at 

729. 

Here, banning transgender women as a class is not substantially related to achieving the 

goal of preserving high school female athletes’ opportunities. Like in Mississippi, where the 

nursing school failed to provide evidence that females lacked opportunities in the field of 

nursing, the Association fails to provide evidence indicating that high school female athletes 

have historically lacked opportunities at the hands of transgender females. While Miller claims 

that transgender female athletes could take away opportunities from biologically female athletes, 

the only supporting evidence of this is that Powell placed higher than her in a few swim meets 

and qualified for the State Championships over Miller. However, one swimmer outperforming 

Miller, who happens to be transgender, fails to sufficiently illustrate that transgender women 

would actually eliminate opportunities for all female athletes.  
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Miller has always experienced success in the sport of swimming, even before the 

Association enacted the Policy. In fact, by the age of thirteen, Miller had won over 200 first 

place ribbons, and over 100 other ribbons from swimming. Her coach even told her that she 

could have an opportunity to compete at the Olympics. Thus, Miller had several opportunities to 

excel in the field of swimming and transgender female athletes did not hinder her success. 

Miller’s success as an athlete directly undermines the argument that female athletes, like Miller, 

have historically lacked opportunities because of transgender females.  

Overall, the Association provides no evidence to support the contention that female 

athletes’ opportunities will be overrun by transgender females. In fact, transgender females are 

hardly a threat to women’s opportunities. Only 0.6% of the United States adult population are 

transgender. R. at 13. This number is presumably lower when only accounting for adolescent 

transgender females, like Powell. Thus, the Policy of excluding transgender females from female 

teams is not substantially related to preserving biologically female athlete’s opportunities. 

b. The Policy, by Excluding Transgender Females as a Class, is 
Overinclusive 

Sex-classifications that are overinclusive fail to be substantially related to state 

objectives. See Craig, 429 U.S. at 202. Rather, empirical evidence provided to support a 

classification must be an “unduly tenuous fit” to warrant exclusion of an entire class of persons. 

Id. In Craig, this Court struck down a state statute prohibiting the sale of alcohol to a specific age 

group of males, but not their female counterparts. Id. at 192. The state argued that its objective 

was traffic safety, and that sex was an accurate proxy for the regulation of drinking and driving. 

Id. at 201-02. In support of this justification, the state provided evidence that only .18% of 

females in that age group were arrested for drunk driving, compared to 2% of males. Id. at 201. 
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Given the insignificant empirical evidence, this Court found the policy to be overinclusive and 

failed to justify excluding males as a class. Id. 

Similarly, in Virginia, this Court held that a state’s policy excluding females from an all-

male program at a military academy violated the Equal Protection Clause. 518 U.S. at 533. The 

state attempted to justify the exclusion of women from its program by arguing that while “some 

women can meet the physical standards [the academy] now imposes on men,” the methodology 

is inherently unsuitable to all women. Id. at 540-41. This Court concluded that a policy excluding 

all women from a program just because some women are unsuitable for the program was 

overinclusive. Id. at 545 (emphasis added). 

Here, the Policy is not substantially related because it is overinclusive. Like in Craig, 

where the statistics were insufficient to exclude an entire class of persons, and Virginia, where a 

policy was struck down for excluding all females from a program because some females were 

unqualified, evidence of a few transgender female athletes in the state outperforming biologically 

female athletes cannot support the exclusion of all transgender females. In fact, the lower court 

concedes that “[not] every transgender female athlete will defeat every cisgender female athlete.” 

R. at 11. This exemplifies that the Policy is vastly overinclusive, which is prohibited under 

intermediate scrutiny. Because the Policy is overinclusive, the exclusion of transgender females 

as a class is not substantially related to preserving opportunities for biologically female athletes. 

c. The Policy Upholds a Sex-Segregated Framework That is 
Counterproductive to its Objective 

A sex-segregated framework is one that separates individuals into teams based on their 

sex. Erin E. Buzuvis, Transgender Student-Athletes and Sex-Segregated Sport: Developing 

Policies of Inclusion for Intercollegiate and Interscholastic Athletics, 21 Seton Hall J. Sports & 

Ent. L. 1, 10 (2011). This framework allows sports to sustain a hierarchy privileging male 
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athletes by constructing their activities as categorically superior. Id. As such, maintaining this 

framework on sports teams perpetuates a psychology of “romantic paternalism” that could in 

turn, harm women in the long run. Attorney Gen. v. Massachusetts Interscholastic Athletic Ass'n, 

393 N.E.2d 284, 290 (Mass. 1979). 

In Attorney General, the court held that a statewide ban on males trying out for female 

teams violated the Equal Protection Clause. Id. Among other things, the court reasoned that 

banning only males from female sports teams, while allowing the converse, would essentially 

create an asymmetry reflecting male superiority that is “stigmatizing to women.” Id. (dismissing 

an argument that males are more skilled than females as an “overbroad generalization” because 

the court was skeptical of claims that athletic opportunities for females would be displaced if the 

ban was repealed). Thus, the policy was not substantially related to the objective of protecting 

the safety of players because it was stigmatizing to women. Id.  

Here, by enacting the sex-segregated Policy, the Association is supporting the fact that 

females should be kept separate from males. The Policy prohibits transgender females 

(biological males) from trying out for all-female teams, but it is silent on whether transgender 

males (biological females) can try out for all-male teams. In creating this separation, the Policy 

aims to provide a greater opportunity for females to “compete on an even playing field with 

[males].” R. at 5. But, by prohibiting transgender females (biological males) from participating 

on all-female sports teams, the Policy fatally undermines any objective to put females on an even 

playing field with males. Like in Massachusetts, where an asymmetrical policy singling out 

males was stigmatizing to females, the Policy here similarly stigmatizes females. This type of 

arbitrary separation reinforces the patriarchal notion of male superiority. Thus, upholding the 

Policy would encourage a dangerous pattern of historical discrimination against women, which 
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would undermine the objective of preserving female athlete’s opportunities. Consequently, the 

Policy is not substantially related to its objective. 

2. The Policy’s Justification is Not Exceedingly Persuasive Because It 
Relies on Overbroad Generalizations  

Sex or gender generally provide no sensible ground for differential treatment. Cleburne, 

473 U.S. at 440. As such, this Court has seldom condoned differential treatment of the sexes. 

Nguyen v INS, 533 U.S. 53, 73 (2001) (finding that there is a difference between men and 

women in the birth process); Michael M., 50 U.S. at 476 (determining that men and women are 

not similarly situated with respect to the risks associated with sexual intercourse); but see 

Califano, 430 U.S. at 216-17 (determining that there is no real difference between widows and 

widowers in the receipt of social welfare); Frontiero, 411 U.S. at 690-91 (holding that there is no 

real difference between male and female armed forces members for the purpose of awarding 

various benefits); Reed, 404 U.S. at 76-77 (concluding that there is no difference in the abilities 

of men and women to administer an estate of a person who dies intestate).  

The only grounds for differential treatment of the sexes is if the state provides an 

exceedingly persuasive justification. Virginia, 518 U.S. at 533. Justifications for sex-based 

classifications are not exceedingly persuasive when they are based on overgeneralizations. 

Mississippi, 458 U.S. at 729 (striking down an all-female admissions policy because, although 

compensation for past discrimination could be viewed as an important governmental objective, 

its application here was predicated on “archaic and stereotypic notions” tending to “perpetuate 

the stereotyped view of nursing as an exclusively woman's job.”); Orr v. Orr, 440 U.S. 268, 279 

(1979) (striking down a state law that allowed females, but not males, to receive alimony as part 

of a divorce because it was based upon stereotypical views of gender roles). In fact, this Court 
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recognizes that differential treatment of the sexes “very likely reflect[s] outmoded notions of the 

relative capabilities of men and women.” Cleburne, 473 U.S. at 441. 

If the differential treatment is based on inherent physical differences between class 

members, but lacks evidence of real skill differentials, the justification “echo[s] archaic and 

overbroad generalizations.” Attorney Gen., 393 N.E.2d at 293 (noting that “[t]he general male 

athletic superiority based on physical features is challenged by the development in increasing 

numbers of female athletes whose abilities exceed those of most men.”). In Virginia, this Court 

struck down a state’s policy excluding females from an all-male military academy. 518 U.S. at 

533. The state argued that the program was unsuitable for females because of their “typically 

female tendencies.” Id. However, without evidence of real skill differentials, the Court held that 

the policy was based on mere archaic generalizations about different aptitudes and preferences of 

males and females. Id. at 541. Moreover, in the opinion, Justice Ginsburg explained that 

“[i]nherent differences between males and females, we have come to appreciate, remain cause 

for celebration, but not for denigration of the members of either sex or for artificial constraints 

on an individual's opportunity.” Id. 

Moreover, such classifications have failed to be exceedingly persuasive even when 

empirical evidence lends some measure of truth to the generalization. J.E.B. v. Alabama ex rel. 

T.B., 511 U.S. 127, 140 (1994) (explaining that even though empirical evidence lent some 

measure of truth to the generalizations made in support of differential treatment of males and 

females, the classification cannot rely on that fact alone); Weinberger v. Wiesenfeld, 420 U.S. 

636, 645 (1975) (holding that a classification authorizing benefits to widows but not to widowers 

was unconstitutional, despite the fact that the justification for the differential treatment was “not 

entirely without empirical support.”). In Craig, this Court struck down a state statute that 
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prohibited the sale of alcohol to a specific age group of males, but not females. 429 U.S. at 192. 

The statistical evidence presented “was not trivial in a statistical sense” because it suggested that 

males drove more dangerously than females. Id. at 200-01. Nevertheless, this Court held that the 

statistics only demonstrated “loose-fitting generalities” concerning drinking tendencies of 

groups. Id. at 201. 

Here, the Policy is based solely on overbroad generalizations as to the athletic capabilities 

of males and females. The Policy was premised on the fact that “inherent, physiological 

differences between males and females result in different athletic capabilities” and that “to allow 

biological males to compete against women would put women at an unfair competitive 

disadvantage.” R. at 5. This premise rests on three unsupported assumptions.  

First, it assumes that the athletic capabilities of transgender females are basically 

identical to that of biological males. In making this assumption, the Association fails to provide 

empirical support that the athletic capabilities of all transgender females are the same to that of 

biological males. To the contrary, many transgender females, like Powell, have begun taking 

steps to becoming physically female. This in turn may affect their athletic capabilities in a way 

that the Policy does not account for. Thus, this assumption is untenable.  

Second, it assumes that transgender females are superior to biological females. The 

Policy, in assuming that males are superior to females, makes a sweeping generalization that 

transgender females must be superior to biological females. However, the only evidence the 

Association uses to suggest that transgender females are athletically superior is the proof that 

Powell swam faster than Miller and other biologically female swimmers. But this proof only 

represents one transgender female, and it only represents capabilities in the realm of swimming. 

To state that this demonstrates the general athletic capabilities of all transgender females is an 



26 

overgeneralization. Moreover, even if transgender females have comparable athletic capabilities 

to that of biological males, the claim that males are superior to females is unfounded. 

Third, the premise mistakenly assumes that the inherent differences between males and 

females mean that females are innately inferior. To support this argument, the Association 

provides a sole piece of evidence: a chart outlining the times of the best male and female 

swimmers in the nation. R. at 10. This chart, however, is flawed for a couple reasons. To start, 

the chart is only specific to high school swimmers. This alone fails to support the contention that 

all male athletes are superior to all female athletes, let alone the contention that males are 

innately superior to females. While there could be female athletes in other age groups or other 

sports that perform better than male athletes, the Association fails to provide such evidence. 

Additionally, the time differences between the male and female swimmers are insignificant. In 

fact, the top two female swimmers in each event have times that are similar to the males, and 

even quicker than some of the males. For example, in the 200-yard Individual Medley, the fourth 

best time on the male’s list was 1.44.50 seconds. R. at 20. Meanwhile, the top female swimmer’s 

time was 1.44 seconds, which would rank her as the third highest swimmer on the men’s list. R. 

at 20. Thus, the chart alone fails to persuasively demonstrate that male swimmers are superior to 

female swimmers. 

Without sufficient evidence to support that male athletes are superior to female athletes, 

the contention that males have an undue competitive advantage over females is unsubstantiated. 

While males and females may have inherent physical differences, the Association cannot assume 

such differences mean that males are inherently superior. This assumption relies on the archaic 

notion that males are superior to females, and that females are innately inferior. Like in Virginia, 

where a discriminatory policy was struck down for relying on archaic generalizations of 
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aptitudes, the Policy is based on unsupported overgeneralizations regarding the capabilities of 

male and female athletes. Without reference to real skill differentials between male and female 

athletes, differential treatment of the two is constitutionally prohibited. Thus, the Policy does not 

have any justification to warrant the differential treatment of transgender women and biological 

women, let alone an exceedingly persuasive one. 

II. This Court Should Reverse the Lower Court’s Decision Because the Association’s 
Policy Violates the Due Process Clause of the Fourteenth Amendment 

The Due Process Clause of the Fourteenth Amendment provides that no state shall 

“deprive any person of life, liberty, or property, without due process of the law.” U.S. Const. 

amend. XIV, § 1. A Due Process Clause analysis requires two steps. Washington v. Glucksberg, 

521 U.S. 702, 720 (1997). The first step is to determine whether the violated right is a 

fundamental right, as this determines the level of scrutiny that must be applied. Id.  If the right is 

fundamental, the analysis requires strict scrutiny. Id. If, however, the right is not fundamental, 

the analysis requires rational basis review. Id. 

The next step in a Due Process Clause analysis is to determine whether the state policy 

that infringes on the right survives the applied level of scrutiny. Id. In the case of strict scrutiny, 

a policy will survive only if the state has a compelling interest that is narrowly tailored to its 

objective. Id. In the case of rational basis review, the policy will survive if it is substantially 

related to a legitimate government interest. Heller v. Doe by Doe, 509 U.S. 312, 318 (1993). 

Here, this Court should reverse the lower court’s holding for three reasons. First, the 

Policy infringes on the fundamental right to privacy. Second, the Policy fails the required strict 

scrutiny analysis. Finally, even if this Court does not find a fundamental right, the Policy fails a 

rational basis review analysis. 
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A. The Right to Define and Express One’s Identity is a Part of the Fundamental 
Right to Privacy 

The Constitution promises liberty to all within its reach. Obergefell v. Hodges, 576 U.S. 

644, 651-52 (2015). That liberty goes beyond what is enumerated in the Bill of Rights and 

“includes certain specific rights that allow persons, within a lawful realm, to define and express 

their identity.” Lawrence v. Texas, 539 U.S. 558, 574 (2003) (holding that the liberty guaranteed 

by the Due Process Clause includes the “right to define one's own concept of existence,” and to 

“define the attributes of personhood” without compulsion from the state); see also Griswold v. 

Connecticut, 381 U.S. 479, 484 (1965) (“[The] specific guarantees in the Bill of Rights have 

penumbras, formed by emanations from those guarantees that help give them life and 

substance.”). Moreover, various constitutional provisions have penumbras and emanations that 

create “zones of privacy.” Griswold, 381 U.S. at 484.  

The rights to “define one's own concept of existence,” and to “define the attributes of 

personhood,” without intrusion from the state fall within the “zone of privacy,” protected by the 

Due Process Clause. Lawrence, 539 U.S. at 574; Griswold, 381 U.S. at 484. The right to define 

and express one’s own gender is one of “the most intimate and personal choices a person may 

make in a lifetime.” Planned Parenthood of S.E. Pennsylvania v. Casey, 505 U.S. 833, 851 

(1992) (recognizing that “[t]he full scope of the liberty guaranteed by the Due Process 

Clause…is a rational continuum which, broadly speaking, includes a freedom from all 

substantial arbitrary impositions and purposeless restraints.”). Such choices are “central to 

personal dignity and autonomy [and thus] are central to the liberty protected by the Fourteenth 

Amendment.” Id. In Obergefell, this Court held that the right to choose whether and whom to 

marry was inherent to individual autonomy. 576 U.S. at 672. As such, denying this right to same-

sex couples “would disparage their choices and diminish their personhood.” Id. Accordingly, 
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Obergefell recognized that certain intimate decisions that are “inherent to individual autonomy,” 

such as decisions relating to marriage, are within the scope of the “zone of privacy” guaranteed 

by the Due Process Clause. Id. 

Here, the right to define and express one’s gender identity is a fundamental right that falls 

within the scope of the “zone of privacy.” Undoubtedly, this right is an intimate personal choice 

that is central to personal dignity and autonomy. As noted by the dissenting opinion in the court 

below, “[t]o allow [Powell] to identify as transgender but then ban [Powell] from competing in 

accordance with that identity would be to allow a person to ‘define’ their identity then deprive 

them of the right to ‘express’ one’s identity as recognized in Obergerfell.” R. at 17. 

The lower court defined the Due Process liberty interest as the “right to compete in 

accordance with [Powell’s] identified gender rather than [Powell’s] biological sex.” R. at 9. In 

defining the liberty interest as merely relating to playing sports in accordance with Powell’s 

gender identity, the lower court took an extraordinarily narrow and circumscribed approach to 

the fundamental rights inquiry, thereby ignoring the full scope of the rights guaranteed by the 

Due Process Clause and imposing an arbitrary restraint. 

The Policy constitutes a substantial and arbitrary restraint on Powell’s fundamental right 

to define and express intimate aspects of her identity. Contrary to the court below, this case is not 

merely about playing sports. While competing on athletic teams in accordance with one’s gender 

identity is certainly an important aspect of expressing gender identity, the issue goes well beyond 

the ability to play sports. The fundamental right at issue is the right to fully define and express 

one’s gender identity, which is one of the most intimate and personal choices one can make, 

arguably even more so than decisions relating to marriage. Because it is such an intimate and 

personal choice, the right to express and define one’s gender identity necessarily falls within the 
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protected “zone of privacy.” Powell’s right to define and express her identity is not diminished 

by the alleged privacy concerns of cisgender athletes. Recognizing Powell’s right in the right to 

privacy does not mean that the Association will be free to enact policies that infringe on 

cisgender athlete’s right to privacy, as this right is weighed against the government’s interests. 

Powell should be free to make choices about her identity with the peace of mind that she will 

retain her full right to engage in conduct that other female students are permitted to engage in. 

Accordingly, the lower court erred and Powell’s right to define and express her identity is a 

fundamental right under the Due Process Clause.  

B. The Policy Fails the Strict Scrutiny Analysis, Thereby Violating the Due Process 
Clause 

Because the Policy infringes upon Powell’s fundamental rights, strict scrutiny applies. 

Strict scrutiny is “the most demanding test known to constitutional law.” Kolbe v. Hogan, 849 

F.3d 114, 133 (4th Cir. 2017). In order to pass constitutional muster under strict scrutiny, the 

Association must “narrowly tailor” the infringing policy to serve a “compelling state interest.” 

Reno v. Flores, 507 U.S. 292, 302 (1993).   

Here, the Policy does not pass constitutional muster for two reasons. First, the 

justification advanced by the Association does not constitute a “compelling” government 

interest, as the primary justification for adopting the Policy was to avoid competitive 

disadvantage. Second, even if there is a compelling government interest, the Policy is not 

narrowly tailored to achieve the desired ends. 

1. The Association Did Not Have a Compelling Interest 

Compelling interests are interests “of the highest order.” Church of the Lukumi Babalu 

Aye, Inc. v. City of Hialeah, 508 U.S. 520, 547 (1993). A state does not have a compelling 

interest when its policy “leaves appreciable damage to that supposedly vital interest 
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unprohibited.” Id. Furthermore, remedying past societal discrimination without a showing of 

specific discrimination cannot serve as a compelling interest. Parents Involved in Community 

Schools v. Seattle Sch. Dist. No. 1, 551 U.S. 701, 736 (2007). In City of Richmond v. J.A. 

Croson, this Court declined to recognize past societal discrimination as a compelling interest, as 

such a generalized assertion fails to provide guidance in determining the precise scope of the 

injury it seeks to remedy. 488 U.S. 469, 498 (1989). In effect, it “has no logical stopping point” 

for the remedy. Id. 

Additionally, there is a difference between an important government interest, which is 

required under intermediate scrutiny, and a compelling interest, which is required under strict 

scrutiny. Craig, 429 U.S. at 197; Korematsu v. United States, 323 U.S. 214, 216 (1944). For 

example, in the Ninth Circuit, promoting equal athletic opportunities between the sexes was an 

important governmental interest, but this interest was only sufficient to withstand intermediate 

scrutiny. Clark by and through Clark v. Arizona Interscholastic Ass’n, 695 F.2d 1126, 11131 

(9th Cir. 1982) (emphasis added). On the other hand, the Third Circuit found that the government 

had a compelling interest in enacting a policy that prevented transgender student discrimination, 

while also promoting equal opportunities. Doe by and through Doe v. Boyertown Area Sch. Dist., 

897 F.3d 518, 525 (3d Cir. 2018) (the Association had a “compelling interest in not 

discriminating against transgender students.”).  

Here, the Association’s goal of promoting female athlete’s opportunities is not an interest 

of the highest order as required by strict scrutiny. The Policy leaves appreciable damage to its 

interest by creating inequality to students who consider themselves females. This effectively 

creates reverse discrimination to the detriment of the Association’s goal of equality. The 

Association also asserts that the Policy seeks to “promote sex equality through sex specific 
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teams.” is belied by the fact that the Policy only places a ban on transgender females. R. at 9. If 

the Association genuinely sought to create equality of athletic opportunity amongst both sexes it 

is unclear why the Policy is “silent on any comparable limitation for any individuals – whether 

transgender or cisgender – who wish to participate on teams designated for males.” R. at 5.  The 

failure to include a similar provision for transgender students seeking to compete on teams 

“designated for males” creates inequality in the athletic options available to the different sexes, 

thereby leaving appreciable damage to its interest unprohibited. Under the Policy, a biological 

female who transitions into a male (now a transgender male) can either play sports for the 

women’s team or for the men’s team. On the other hand, a biological male, who transitions into a 

female (a transgender female) can choose between playing for the men’s team, or not playing at 

all. Thus, while transgender male students are given the choice between joining the men’s team 

and joining the women’s team, transgender female students must choose between playing for the 

team inconsistent with their gender identity, or not playing at all. Thus, promoting “sex equality 

through sex specific teams,” was not a compelling interest for the Association, as only 

transgender female students are required to participate in “[birth-assigned] sex specific 

teams.” R. at 5, 9. 

Furthermore, the Association contends that female athletes are disadvantaged and creates 

the Policy, at the cost of the fundamental right to privacy, to affirm the significant gains made by 

biologically female athletes to ensure them greater opportunities. However, like in Richmond, the 

generalized assertion of past societal discrimination is not enough to be a compelling interest. In 

fact, the Association fails to provide a precise scope of the discrimination that it seeks to remedy 

and has no logical stopping point. In order to use the past societal discrimination of female 

athletes as a compelling interest, the Association would need to give a specific showing of 
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discrimination suffered by female student athletes because of transgender female athletes. 

However, the Association has failed to implicate such evidence. 

Additionally, while the lower court concluded that the Association had an “important” 

interest in “promot[ing] sex equality through sex specific teams,” an important interest does not 

equate to a compelling interest. The Policy seeks to promote equal athletic opportunities and, as 

was the case in the Ninth Circuit, this is an important interest, not a compelling one. The Policy 

is the opposite of the policy in the Third Circuit, which had a compelling interest in prohibiting 

transgender discrimination. Here, the Policy impermissibly discriminates against transgender 

female students for participating in their right to define and express their gender identity. Thus, 

the Policy, which impermissibly discriminates against transgender students while promoting 

equal athletic opportunities, cannot withstand strict scrutiny’s requirement of a compelling 

interest. 

2. Even If the Association’s Interest is Compelling, the Policy is Not 
Narrowly Tailored to Achieve Its Ends. 

To be narrowly tailored, a state policy must be absolutely necessary and the least 

restrictive means to achieving the compelling interest. United States v. Playboy Ent. Group, Inc., 

529 U.S. 803, 813 (2000); Zablocki v. Redhail, 434 U.S. 374, 389 (1978). In Wygant v. Jackson 

Bd. of Educ.,  a school board’s policy that extended preferential protection against layoffs based 

on an employee’s race was not sufficiently narrowly tailored to the compelling interest of 

remedying past discrimination. 476 U.S. 267, 280 (1986) (plurality opinion). In coming to its 

conclusion, this Court explained that that there were other, less restrictive means of 

accomplishing similar goals. Id.  

Furthermore, a state policy cannot be narrowly tailored if it is over or under inclusive 

with respect to the proffered objective. Church of the Lukumi Babalu Aye, Inc., 508 U.S. at 546. 
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Under inclusive regulations “diminish the credibility of the government's rationale” for 

infringing on constitutional rights and generate suspicion that the selective targeting is indicative 

of an impermissible motive. City of Ladue v. Gilleo, 512 U.S. 43, 52 (1994); see also Reed v. 

Town of Gilbert, Ariz., 576 U.S. 155, 171 (2015) (“Assuming for the sake of argument that those 

are compelling governmental interests, the Code's distinctions fail as hopelessly 

underinclusive.”). In Church of the Lukumi Babalu Aye, this Court found that several city 

ordinances, which dealt with the ritual slaughter of animals, were not narrowly tailored to the 

city’s interest in preventing animal cruelty because the ordinances were underinclusive. 508 U.S. 

at 543. Such ordinances were underinclusive because they only forbid animal killings occasioned 

by religious sacrifices but permitted many animal killings for non-religious reasons. Id.  

Here, the Policy is not narrowly tailored. First, similar to the policy in Wygant, the Policy 

is not the least restrictive means to achieving the Association’s goal of preserving athletic 

opportunities for biologically female athletes. It is uncontested that student athletes, even those 

of the same sex, in middle and high school develop physically, cognitively, and emotionally at 

different rates. The natural variation in ability, strength, and size between students is to be 

expected. One less restrictive way to account for possible competitive disadvantages that may 

flow from allowing transgender female athletes to compete against biologically female athletes 

would be to enact provisions that address the many other competitive disadvantages that stem 

from inherent physiological differences amongst students. This could include creating “classes” 

within the female athletic teams that requires all female athletes (transgender or cisgender) to 

compete with other female athletes within their “class.” Classes could be broken up by weight, 

height, or age, thus accounting for inherent biological differences.  
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Another less restrictive policy would be to require transgender female athletes, such as 

Powell, to undergo hormone therapy before being permitted to compete on an all-female team. 

Id. This would account for any of the possible differences between transgender females and 

females that the Policy claims hinders equal athletic opportunity. Both of these options are less 

restrictive approaches to addressing possible “competitive disadvantages” to cisgender females.  

Additionally, like in Church of the Lukumi Babalu Aye, the Policy is under inclusive 

because it categorically bans transgender females (who may be larger in size than their cisgender 

counterparts) from competing on female athletic teams, while failing to include similar 

restrictions for cisgender females who happen to be larger in size than the average cisgender 

female. The Association purports to concern itself with the “inherent, physiological differences 

between males and females [that] result in different athletic capabilities.” R. at 5. Yet, the 

Association has no concern with the inherent physiological differences between high school 

freshmen and high school seniors. Even amongst high school students in the same grade, there 

inevitably will be further “inherent physiological differences” between the athletes. This is 

because students mature and reach puberty and vastly different rates, resulting in a wide variety 

of sizes, shapes, and athletic capabilities, even amongst a group of cisgender females of the same 

age group.  

While athletic opportunities at all levels tend to be segregated by sex, within those 

categories, society tolerates a diverse range of body types and athletic talent. To be narrowly 

tailored, the Policy would have to account not only for the “inherent, physiological differences 

between males and females,” but also for: the inherent physiological differences between 

freshmen and seniors; the inherent differences between females who have gone through puberty 

and females who have not; the inherent differences between females who come from families 
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with the resources for extra training and those female students without access such resources; 

and between females of the same age group who have vastly different sizes and weights. 

The Policy fails the narrow tailoring requirement because it leaves the door open for a 

variety of competitive disadvantages that are wholly unrelated to gender identity. The 

Association was careful to only address the potential competitive disadvantages that may have 

flown from the full integration of a politically unfavorable group. Additionally, the Policy 

burdens the rights of transgender females while fiercely safeguarding the rights of cisgender 

females. However, transgender females are still females. If “preserving the significant gains,” 

made by all females were truly a compelling interest for the Association, it is unclear why the 

Policy operates to etch away at the progress made by transgender females. Accordingly, the 

Association’s under inclusive Policy is not narrowly tailored to a compelling state interest. 

C. Even if the Policy Does Not Implicate a Fundamental Right, the Policy is Still 
Unconstitutional Because It Fails Rational Basis Review 

When fundamental rights are not at issue, a discriminatory policy will be struck down if it 

is not rationally related to a legitimate government interest. Romer v. Evans, 517 U.S. 620, 632 

(1996) (“By requiring that the classification bear a rational relationship to an independent and 

legitimate legislative end, we ensure that classifications are not drawn for the purpose of 

disadvantaging the group burdened by the law.”). A state’s desire “to harm a politically 

unpopular group” is not a legitimate state interest. Cleburne Living Ctr., 473 U.S. at 448. 

But, even when a legitimate state interest is present, a policy that is motivated by animus 

is invalid. Moreno, 413 U.S. 528 (1973). In Romer, this Court struck down a state law that 

prohibited municipalities from passing laws that would protect individuals from discrimination 

based on sexual orientation. 517 U.S. at 620. While the law had legitimate state interests, it also 

announced new restrictions on gay and lesbian citizens. Id. at 635. Ultimately, this Court struck 
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down the law under rational basis review on the premise that the immense harm the law inflicted 

on the gay community outweighed any legitimate state interest. Id. 

Here, although the Association has a legitimate interest in avoiding competitive 

disadvantages and preserving the opportunities afforded to biologically female athletes, the 

Association’s categorical ban on transgender student participation in female sports is not 

rationally related to that goal. Rather, like the law in Romer, the Policy rests on animus towards 

transgender females. For instance, it is conceivable that the Association would consider a 

transgender female who is taller than average to have a gender-related advantage because 

generally speaking, males are taller than females. However, the Policy does not restrict the 

participation of other tall females, even though they would pose the same threat to competitive 

equity and safety. Therefore, the Association’s Policy permits excluding a transgender female for 

no reason other than that she is transgender. Excluding a transgender females from an all-female 

sport will not eliminate competitive disadvantages when variations in size, strength, talent, and 

experience still operate to place some competitors at an advantage over others. Accordingly, the 

Policy reflects a bare desire to harm a politically unfavorable group and therefore fails rational 

basis review.  

CONCLUSION 

For these reasons, this Court should reverse the judgment of the United States Court of 

Appeals for the Fourteenth Circuit. 

/s/ Team 9      
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