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QUESTION PRESENTED 
 

I. Whether a state’s law regulating certain pre-viability prohibitions on elective 

abortions can be per se banned or deemed unconstitutional without applying an 

undue-burden balancing test?  

 

II. Does a statute that prescribes the respectful disposition of human embryonic and fetal 

remains by healthcare facilities that have already performed the abortion and advised 

the mother of her right to make the ultimate determination of disposition, impose an 

undue burden on a woman seeking an abortion? 
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STATEMENT OF THE CASE 

A. Nature of the case, Course of Proceedings, and Disposition in the Court below 

Respondents, ELON STERNBERGER, M.D. and GREENE WOMEN’S HEALTH 

CLINIC, LLC (Collectively referred to as “Respondents”), commenced this action against 

Petitioners, FLOYD LAWSON, Attorney General for the State of Greene, and the STATE OF 

GREENE (Collectively referred to as “Petitioners”), in the United States District Court for the 

Northern District of Greene. R. 2. The action challenged two statutes on the day they were signed 

into law, prior to taking effect, on the grounds that they were unconstitutional. R. 3, 5.  

The first statute limited abortion procedures on unborn humans at the probable gestation 

period has been determined to be greater than fifteen weeks, with an exception for medical 

emergencies or severe feal abnormalities (the “Gestational Age Act”). R. 3. The second statute 

required abortion providers to advise a woman that she has the right to determine the final 

disposition of her aborted fetus, however, if she allows the abortion provider to dispose of the 

fetus, the statute proscribes proper methods for doing so (the “Fetal Disposition Statute”). R. 5. 

The District Court issued a temporary restraining order against the State of Greene, barring 

enforcement of the challenged statutes. R. 4, 5. Respondents moved for summary judgment on the 

constitutionality of the Gestational Age Act, and Petitioners opposed. R. 4. Both parties moved for 

summary judgment on the constitutionality of the Fetal Disposition Statute. R. 6. The District 

Court granted summary judgment in favor of the Respondents on both issues and issued permanent 

injunctions barring the application of both challenged laws. R. 5, 6. Petitioners timely appealed 

the District Court’s decision to the United States Court of Appeals for the Fourteenth Circuit. R. 

6.  

The first issue on appeal was “to examine the constitutionality of the State of Greene’s 

[Gestational Age Act] banning abortion with certain limited exceptions.” R. 7.  The District Court 
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held the State’s statute as unconstitutional because it violated a woman’s fundamental right to 

privacy to “choose whether or not to terminate a pregnancy.” R. 7. On appeal, the Fourteenth 

Circuit Affirmed the District Court’s denial of Petitioner’s Motion for Summary Judgment, Grant 

of Respondent’s Motion for Summary Judgment, and the permanent injunction enjoining the 

statute. R. 14. The Fourteenth Circuit reasoned that the Gestational Age Act violates this Court’s 

precedence under Gonzales, Casey, and Roe because the law is a “ban” that “precludes women in 

the State of Greene from making the ultimate decision to terminate their pregnancy prior to 

viability.” R. 10.  

The second issue on appeal was “whether the [Fetal Disposition Statute], ‘which while 

furthering [a] valid state interest, has the effect of placing a substantial obstacle in the path of a 

woman’s choice [to seek an abortion].’” R. 10. On appeal, the Fourteenth Circuit Affirmed the 

District Court’s denial of Petitioner’s Motion for Summary Judgment, Grant of Respondent’s 

Motion for Summary Judgment, and the permanent injunction. R. 14. The Fourteenth Circuit 

reasoned that the Fetal Disposition Statute does not further a valid state interest and places a 

substantial obstacle in the path of a woman seeking an abortion. R. 12, 13. 

This Supreme Court granted a Petition for Writ of Certiorari to the United States Court of Appeals 

for the Fourteenth Circuit. R. 21. This Court should reverse the Fourteenth Circuit’s holdings that 

the Gestational Age Act and Fetal Disposition Statute are unconstitutional. The Gestational Age 

Act is not a ban on pre-viability abortions under this Court’s precedence and the District Court 

should have accounted for the State’s interests and then determined whether the Act imposes an 

undue burden. The Fetal Disposition Statute furthers several valid and legitimate state interests 

and confers benefits that outweigh any burdens it imposes.  
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B. Statement of Facts 

The people of the State of Greene have spoken through their elected officials, that they 

hold traditional values that protect the life, liberty, and happiness of every citizen of Greene, 

whether born or unborn. R. 3. These elected officials enacted House Bill 411, the Gestational Age 

Act, and House Bill 222, the Fetal Disposition Statute. R. 3, 6. 

The Gestational Age Act (“Act”) “provides that, in most cases, “an abortion cannot be 

performed until a physician first determines and document’s a fetus’s probable gestational age. 

Then,  

[e]xcept in a medical emergency or in the case of a sever fetal abnormality, 
a person shall not perform, induce, or attempt to perform or induce an 
abortion of an unborn human being if the probable gestational age of the 
unborn human being has been determined to be greater than fifteen (15) 
weeks.” 
 

R. 3. 

Additionally, the Act states “that an abortion ‘shall be permitted if: a. A licensed physician 

in the State of Greene determines abortion is necessary to protect the health of life of the mother; 

or b. The pregnancy resulted from rape or incest.’” R. 3. 

 There are approximately 25,000 abortions and 1,000 miscarriages (or stillbirths) in the 

State of Greene every year. R. 3. The majority of abortions and miscarriages occur in the 

embryonic stage of pregnancy, i.e., from fertilization to the eighth to tenth week of pregnancy, 

while the remainder occur between the eleventh to sixteenth week. Id. The State of Greene has 

only one licensed abortion facility, Green Women’s Health Clinic, which does not conduct 

abortions after sixteen weeks. R. 4, 5. Abortion may be induced by two methods. First, by taking 

medication provided by a physician, or medication abortion, which is available up until the tenth 

week of pregnancy. Id. Second, an abortion may be induced through a surgical procedure, or 

surgical abortion, by a physician in a licensed healthcare facility. Id. Surgical abortions are 
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normally offered up to twenty-two weeks of pregnancy and are limited to a case-by-case basis 

beyond twenty-two weeks. Id. 

 The State of Greene’s legislature discovered medical evidence that most abortions after 

fifteen weeks of pregnancy are conducted using dilation and evacuation procedures in the state. 

The legislature determined “that the intentional commitment of such acts . . . is a barbaric practice, 

dangerous for the maternal patient, and demeaning to the medical profession.” R. 4. The legislature 

also discovered that developments in medical knowledge of prenatal development showed a fetus’s 

ability to “open and close fingers and sense outside stimulation” at twelve weeks gestation, raising 

concerns of what a fetus may feel and sense if aborted by a surgical abortion after twelve weeks 

gestation. Id. Further, the legislature found that abortions place more risks to the maternal health 

of a woman the further into the pregnancy, citing a “compelling” state interest in protecting a 

woman’s health. Id. 

 Additionally, under Greene’s Statute Ann. § 16-34-2-7(a), it is a felony to “knowingly and 

intentionally perform an abortion that is prohibited by law.” Id. Any person who “knowingly and 

intentionally provides an unlawful abortion is subject to ‘disciplinary sanctions’ and ‘civil liability 

for wrongful death’” pursuant to Greene Statute Ann. § 16-34-4-4-9(a). Id. 

The Fetal Disposition Statute “[regulates] the disposal of embryonic and fetal tissue 

resulting from the termination of a pregnancy, whether through abortion, still birth, or 

miscarriage.” R. 5. This statute was enacted to “promote the legitimate interests in "medical ethics" 

and "regulating the medical profession by ensuring that abortion providers, like other health care 

facilities, dispose of fetal remains in a method demonstrating respect for the life of the unborn.” 

Id.  
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The Fetal Disposition Statute provides that healthcare facilities who dispose of fetal 

remains must inform the mother that she has a right to determine the final disposition of her fetus’s 

remains. Id. If she does not elect to dispose of the remains herself, she requires no further 

involvement, and the abortion provider shall dispose of the remains in the manner prescribed by 

the statute. Id.  

First, the manner prescribed by the Fetal Disposition Statute provides “[a]n abortion clinic 

or health care facility having possession of an aborted fetus shall provide for the final disposition 

of the aborted fetus. The burial transmit permit requirements of Greene St. Ann. § 16-37-3 apply 

to the final disposition of an aborted fetus, which must be interred or cremated.” R. 5-6. 

Additionally, the Fetal Disposition Statute clarifies that “[a]borted or miscarried fetuses may not 

be cremated by simultaneous cremation.” R. 6. Finally, the Fetal Disposition Statute modified the 

definitions of both infectious and pathological waste to “not include an aborted fetus or a 

miscarried fetus.” R. 6.  

Prior to the enactment of the Fetal Disposition Statute, aborted and miscarried fetuses were 

disposed of in the same manner as medical waste, where they were typically incinerated with other 

surgical byproducts and simultaneously with numerous fetuses. R. 5. Under the new law, abortion 

providers can no longer contract with third parties who incinerate fetuses with other byproducts 

and must bury or cremate the fetuses individually. R. 6. Although this may cause an incidental 

increase in the cost of abortion services, “[i]t has not been shown that these potential issues will 

materialize or, if they do, that they will actually limit women’s access to an abortion in Greene.” 

R. 18.  

Despite the forgoing, Respondents commenced this action seeking to invalidate these two 

constitutional laws that merely regulate abortion services. 
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C. Standard of Review 

Laws challenged on the grounds of unconstitutionality are reviewed de novo. Entm't 

Prods., Inc. v. Shelby County, 721 F.3d 729, 733 (6th Cir. 2013). Lower courts’ conclusions of law 

are also reviewed de novo, and findings of fact are reviewed for clear error. Estate of Brennan ex 

rel. Britton v. Church of Scientology Flag Serv. Org., Inc., 645 F .3d 1267, 1272 (11th Cir. 2011). 

A District Court’s decision to grant a permanent injunction is reviewed for abuse of discretion. Id.  

The clear error standard is highly deferential, and when a “district court’s account of the 

evidence is plausible in the light of the record viewed in its entirety, the [reviewing court] may not 

reverse it” Anderson v. City of Bessemer City, N.C., 470 U.S. 564, 565 (1985). However, “[a] 

finding is ‘clearly erroneous' when although there is evidence to support it, the reviewing court on 

the entire evidence is left with the definite and firm conviction that a mistake has been committed.” 

Id. “A district court abuses its discretion if it does not apply the correct law or if it rests its decision 

on a clearly erroneous finding of material fact.” Casey v. Albertson's Inc., 362 F.3d 1254, 1257 

(9th Cir. 2004). District Court decisions that fail to apply the law correctly in reaching a decision 

are reviewed under the abuse of discretion standard. Koon v. United States, 518 U.S. 81, 100 (1996) 

(“A district court by definition abuses its discretion when it makes an error of law.”). An Abuse of 

discretion standard includes review to determine that discretion was not guided by erroneous legal 

conclusions. Id. 

“Summary judgment is appropriate when ‘there is no genuine dispute as to any material 

fact and the movant is entitled to judgment as a matter of law.’” Bostic v. Schaefer, 760 F.3d 352, 

370 (4th Cir. 2014). A dispute is genuine if a reasonable jury could return a verdict for the 

nonmoving party and a fact is material if it would affect the outcome of the case under governing 

law.” Libertarian Party of Va. v. Judd, 718 F.3d 308, 313 (4th Cir. 2013). The court shall review 

all facts and inferences in the light most favorable to the nonmoving party. Id. at 312. The grant or 
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denial of summary judgment is reviewed de novo. B&G Enters., Ltd. v. United States, 220 F.3d 

1318, 1322 (11th Cir. 2000).  

SUMMARY OF THE ARGUMENT 

Declaring a state’s lawfully enacted statute which regulates pre-viability abortions 

unconstitutional without applying this Court’s required standard of review under Casey’s undue-

burden test is fundamentally erroneous. Planned Parenthood of Southeastern Pennsylvania v. 

Casey, 505 U.S. 833, 837 (1992). Casey, and this Court’s subsequent abortion-related decisions, 

instruct courts to analyze the constitutionality of a law affecting abortion rights by asking whether 

the law is reasonably related to legitimate purposes which do not place an undue burden on women 

seeking abortions. Casey, 505 U.S. at 877, June Medical Services L.L.C. v. Russo, 140 S. Ct. 2103, 

2138 (2020). Nowhere in this Court’s last forty years of precedence since Roe does it provide 

unilateral power to the courts to wistfully dismiss state-enacted abortion regulations or make 

unfounded declaratory judgments banning a state’s ability to legislate legitimate state interests 

without judicial due process. The District Court decided otherwise, undermining this Court’s 

precedence. 

Equally well-established jurisprudence is this Court’s decision that Casey’s viability 

framework does not serve as the sole starting point to weigh state interests regarding fetal life. 

Casey, 505 U.S. at 837. Hereto, the District Court incorrectly interpreted existing law under this 

Court, limiting proper discovery and determining “no state interest [could] justify” the State’s 

Gestational Age Act because, as erroneously affirmed by the Fourteenth Circuit, Casey plants a 

“clear demarcation” line prohibitive to any state pre-viability regulations affecting abortions. 

However, the Gestational Age Act is constitutional, and the District Court should correctly apply 

the undue-burden test, where it will find the law does not place a substantial obstacle to women 

seeking pre-viability abortions. 
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 The Fetal Disposition Statute is also constitutional because it does not impose an undue 

burden on a woman seeking an abortion. An undue burden exists when the purpose or effect of a 

challenged law is to place a substantial obstacle in the path of a woman seeking an abortion. Casey, 

505 U.S. at 878. Courts use a two-step Undue Burden test to determine if an abortion regulating 

law imposes an undue burden on a woman. Whole Woman's Health v. Hellerstedt, 136 S. Ct. 2292, 

2309 (2016). First, courts will look at whether a challenged law furthers a valid and legitimate 

state interest. Id. Second, courts will weigh the benefits conferred by the law against the burdens 

imposed. Id. If the law furthers a valid state interest, and the benefits conferred outweigh the 

burdens imposed, the law passes the Undue Burden test and will be upheld as constitutional. Id.  

 The Fetal Disposition Statute furthers several valid and legitimate state interests. The 

benefits conferred by the Fetal Disposition Statute also outweigh any burdens it imposes. 

Therefore, the Fetal Disposition Statute does not place an undue burden in the path of a woman 

seeking an abortion and is constitutional.  

ARGUMENT 

I. THIS COURT SHOULD HOLD THAT THE DISTRICT COURT ERRONEOUSLY 
BANNED THE STATE’S LAWFUL PRE-VIABILITY REGULATION ON 
ELECTIVE ABORTION AND FAILED TO APPLY THE UNDUE-BURDEN 
ANALYSIS TO DETERMINE ACT’S CONSTITUTIONALITY.  

This Court should hold that the District Court erroneously interprets Casey to require a per 

se ban on legitimate state-enacted law involving pre-viability regulations without applying a 

judicial balancing analysis to determine a law’s constitutionality. Since Roe and Casey, this Court 

has protected the rights of states to enact abortion-related laws if such legislation passed the 

Court’s strict scrutiny standards, initially subjected to the trimester framework established in Roe, 

and later the undue-burden test in Casey. Roe v. Wade, 410 U.S. 113, 163 (1973); Casey, 505 U.S. 

at 837. 
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 Casey established the undue-burden test as the standard to weigh state interests in human 

life against the protections afforded to a woman and her decision whether to terminate pregnancy. 

Casey, 505 U.S. at 837. Since Casey, and in the 20 years of subsequent abortion-related 

jurisprudence following it, this Court has consistently required an undue-burden analysis as the 

requisite constitutional test to weigh the legitimate interests of the state with the protections 

afforded to a woman under Roe, regardless of the stage of pregnancy. Id. 

Accordingly, courts are required to determine the constitutionality of a law affecting 

abortion rights by asking whether state abortion-related regulations are reasonably related to 

legitimate purposes which do not place an undue burden on women seeking abortions. June 

Medical Services, 140 S. Ct. at 2138. This Court’s decision in Casey establishing viability as a 

starting point to weigh state interests regarding fetal life did not ordain an automatic iron curtain 

or per se ban against all state-enacted pre-viability regulations. Casey, 505 U.S. at 846. 

Unfortunately, since Casey, state legislatures and their electorate have been stymied in their 

constitutional attempts to enact laws regulating abortion by various interpretations of this Court’s 

precedence involving issues of permissibility for laws affecting viability and pre-viability 

abortions. Here, the District Court’s decision to wantonly ban the State of Greene’s Act at the mere 

hint of a pre-viability stage regulation, and the subsequent decision by the Fourteenth Circuit to 

affirm the District Court’s decision, are not in accordance with this Court’s holding in Casey and 

subsequent jurisprudence. Therefore, this Court should grant this petition, reverse, and remand the 

District Court and Fourteenth Circuit judgments, and hold a ban on pre-viability abortion-related 

laws is unconstitutional and the undue-burden test is required to properly determine the 

constitutionality of state-enacted laws asserting legitimate state interests. 
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A. This Court should find that the District Court erred by banning the State of
Greene from lawfully enacting certain pre-viability abortion regulations without
applying an undue-burden analysis.

The District Circuit erroneously interprets Casey to require automatic judicial bans on any state 

regulations regarding pre-viability elective abortions, violating a state’s constitutional right to 

assert its legitimate interests, and this Court’s well-established undue-burden test. Conspicuously 

in Roe, and later affirmed in Casey, this Court’s precedence has consistently recognized “that the 

State has legitimate interests from the outset of pregnancy in protecting the health of the woman 

and the life of the fetus that may become a child.” Id. (emphasis added); Roe, 410 U.S. at 155.  

More importantly, Roe’s landmark decision supporting a woman’s right to abortion did not 

come without this Court setting limitations on such a right by the states. Roe, 410 U.S. at 153 

(rejecting the contention “that the woman’s right is absolute and that she is entitled to terminate 

her pregnancy at whatever time, in whatever way, for whatever reason she alone chooses.”). 

However, this Court has been equally cautious to protect a woman’s right to abortion from state 

prohibitions by establishing a judicial framework to weigh the interests of both parties. Casey, 505 

U.S. at 834; Gonzales v. Carhart, 550 U.S. 124, 145 (2007). 

In Casey, this Court held an abortion-related law to be unconstitutional if it imposes an “undue 

burden” on a woman's ability to choose an elective abortion. Casey, 505 U.S. at 837.  In an effort 

to seek a more workable judicial standard of review to balance a state’s interests with those of a 

pregnant woman seeking an elective abortion, this Court scrapped Roe’s inflexible trimester 

framework and adopted the “undue burden test” as initially applied in Webster v. Reproductive 

Health Services, and later fully adopted by the Court’s plurality in Casey. Webster v. Reproductive 

Health Services, 492 U.S. 490, 530 (1989); Casey, 505 U.S. at 837 (holding “Roe’s rigid trimester 

is rejected.”) In doing so, this Court retained Roe’s “essential holding” of protecting a woman’s 

right to abortion, while affording states an innate right to assert their legitimate interests regulating 
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abortion as long as state-enacted laws did not have “the purpose or effect of placing a substantial 

obstacle in the path of a woman seeking an abortion of a nonviable fetus.” Casey, 505 U.S. at 846. 

Courts must apply a balancing test to determine the constitutionality of abortion-related laws 

against protected abortion rights. Since Casey, this Court has used the undue-burden test as the 

judicial standard to evaluate the constitutionality of state laws regulating abortion. Whole Woman’s 

Health v. Cole, 790 F.3d 563, 573 (5th Cir. 2015). As this Court held in June Medical Services, 

there exists a necessity of “constitutional standards” of review “set forth in our earlier abortion-

related case, and in particular in Casey and [Hellerstedt].” June Medical Services, 140 S. Ct. at 

2120 (emphasis added). This standard requires courts to “review legislative findings upon which 

an abortion-related statute rests” and weigh the law’s “asserted benefits against the burdens” 

imposed on abortion. Id. at 2310 (quoting Hellerstedt, 136 S. Ct. at 2298). Following Casey, this 

Court has consistently used the undue-burden test as the standard. See June Medical Services, 140 

S. Ct. at 2138; see also Hellerstedt, 136 S. Ct. at 2298.

Thus, state interests in regulating abortions at all stages of pregnancy are not legally taboo, and 

a state’s legitimate interest must be accounted for by the courts, without premature dismissal or 

improper judicial review. Equally, the Fourteenth Circuit’s determination that any regulation on 

pre-viability abortions is “unconstitutional regardless of the State’s interests” fails to abide by 

this Court’s precedence. R. 8. More importantly, had the District Court properly applied this 

Court’s undue-burden test, it would have determined the interests and benefits conferred prove 

the Act to be constitutional. 
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1. Casey’s viability framework does not prohibit or ban state laws 
regulating pre-viability regulations without applying this 
Court’s undue-burden test. 

The viability framework under Casey and abortion-related jurisprudence does not prescribe 

an unconditional ban of state interests regulating pre-viability abortions because the right to an 

abortion before viability is not absolute and states have legitimate interests concerning abortion 

and the protection of life throughout a woman’s pregnancy. Roe, 410 U.S. at 153; see also Preterm-

Cleveland v. McCloud, 994 F.3d 512, 520 (6th Cir. 2021) (holding “the right to an abortion before 

viability is not absolute.”) Although the Casey Court limited state interests and prohibitions on 

abortions before viability, describing such interests as “not strong enough to support a prohibition 

of abortion,” it did not close the door to states enacting regulations on certain pre-viability 

regulations for some subgroups of women so long as they did not cause an undue burden. Casey, 

505 U.S. at 846; see Gonzales, 550 U.S. at 157. In fact, the Casey Court upheld two Pennsylvania 

regulations affecting pre-viability abortions, specifically the need for informed consent for minors 

seeking abortions and 24-hour waiting periods for women before an abortion could occur. Casey, 

505 U.S. at 838-39. Thus, Casey’s holding that “a State may not prohibit any woman from making 

the ultimate decision to terminate her pregnancy before viability” does not forbid every pre-

viability regulation, but rather subjects it to an undue-burden analysis. Id. at 879 (emphasis added). 

Casey’s viability framework is not an immutable demarcation line between state interests 

and a woman’s right to abortion. Ever since Roe recognized a state’s interest in protecting potential 

human life as “important and legitimate,” this Court has regularly wrestled the proportionality of 

weight to assign a state’s legitimate interest against the viability of the fetus. Webster, 492 U.S. at 

493 (quoting Roe, 410 U.S. at 164). This Court has unequivocally defended the rights of states to 

use their “voice and […] regulatory authority” to advocate their legitimate interests in protecting 
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fetal life. Gonzales, 550 U.S. 124 at 157. Albeit Casey instructs courts to find a law 

unconstitutional if it places an undue burden on a woman’s right to an abortion, it does impart 

federal courts with carte blanche authority to discount or ban state laws without proper judicial 

review and analysis of the law’s proportional effect on the specific group of women affected by 

such regulations. Casey, 505 U.S. at 877, 895; Gonzales, 550 U.S. at 157-58. 

Under Casey, states must meet a threshold requirement showing its law has a legitimate 

purpose, and the law be “reasonably related to that goal.” June Medical Services, 140 S. Ct. at 

2138 (quoting Casey, 505 U.S. at 878, 882). If the state demonstrates these elements, then the court 

must decide whether the “law has ‘effect of placing a substantial obstacle in the path of a woman 

seeking an abortion of a nonviable fetus,’” thereby potentially threatening a woman’s liberty rights 

for an abortion, protected under the Due Process Clause. Id. at 2138 (quoting Casey, 505 U.S. at 

877); Casey, 505 U.S. at 834. Wrongly, the District Court did not provide such opportunities for 

the State of Greene to defend its law. 

First, the District Court erred in interpreting Casey’s prohibitions against pre-viability 

regulations as universal, erroneously determining that the State of Greene is precluded from any 

ability to defend or justify its law. R. 8. As demonstrated in Casey and June Medical Services, 

limitations on pre-viability elective abortions are subject to the undue-burden test. Casey, 505 U.S. 

at 877; June Medical Services, 140 S. Ct. at 2138. Further, the District Court failed to permit the 

State of Greene to present evidence of the Act’s legitimate purposes to meet its burden in satisfying 

the Court’s threshold requirement. Casey, 505 U.S. at 878. Additionally, the District Court 

foreclosed any discussions of the State of Greene’s legitimate interests in protecting pregnant 

mothers from the dangers caused by dilation and evacuation procedures, common in abortions 

after fifteen weeks. R. 8. Nor did the lower court allow the State to present its interests in protecting 
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its medical profession from the negative impacts of the conducting dilation and evacuation 

procedures, deemed by the legislature as barbaric and demeaning to medical profession. R. 4, 8. 

In Casey, this Court held a state’s abortion-related law is unconstitutional on its face if “it 

will operate as a substantial obstacle to a woman's choice to undergo an abortion” in “a large 

fraction of the cases in which it is relevant.” Casey, 505 U.S. at 895. In Hellerstedt, this Court 

reaffirmed Casey’s holding, but clarified the phrase to refer to “those women for whom the 

provision is an actual rather than an irrelevant restriction.” Hellerstedt, 136 S. Ct. at 2320 

(emphasis added).  Later in June Medical Services, Justice Breyer, joined by three justices, with 

Chief Justice Roberts concurring in the opinion, further clarified that a “large fraction” is not an 

“every woman” standard. June Medical Services, 140 S. Ct. at 2133.  

The Act is not facially unconstitutional because the limited number of affected women by 

the fifteenth week regulation does not come close to meeting this Court’s threshold requirement 

under Casey, Hellerstedt, and June Medical Services. First, there are no abortion clinics within the 

state performing abortions after sixteen weeks, so the Act only affects women seeking surgical 

abortions between fifteen weeks to sixteen weeks of pregnancy. R. 5. Second, surgical abortions, 

i.e., abortions induced by a surgical procedure between the eleventh to sixteenth week of 

pregnancy, comprise the minority of the approximate 25,000 abortions annually in the State of 

Greene. R. 3. Of the five weeks between weeks eleven to fifteen, the Act only limits surgical 

abortions for the last week, e.g., the fifteenth week, or twenty percent of the available time for the 

actual group of women to seek surgical abortions in the state. R. 5. Thus, the Act does not place a 

“substantial obstacle” to a “large fraction” of women since those seeking surgical abortions are 

afforded eighty percent of the state’s available clinic access. For that reason, the State’s Act is not 
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facially unconstitutional under this Court’s precedence. Therefore, the District Court, affirmed by 

the Fourteenth Circuit, erroneously failed to apply this Court’s undue-burden test appropriately.  

Lastly, the District Court’s hasty determination that the State of Greene’s interests were 

“irrelevant” and solely aimed at “rejecting the Supreme Court’s viability framework” is both 

premature and presumptuous because the State was not permitted to present the court its legitimate 

interests. R. 4. Consequently, the lower courts’ decisions that the Act serves as an unconstitutional 

“ban,” without due judicial review, biased the State in favor of the Respondent. R. 4, 9. 

2. This Court should find that the State of Greene’s Act contains 
legitimate state interests sufficient to regulate pre-viability 
elective abortions notwithstanding Casey’s viability framework. 

This Court has consistently recognized over its four decades of jurisprudence since Roe 

that states have other legitimate interests outside of a fetus’s viability requiring consideration to 

support lawful regulations on pre-viability abortions. Gonzales, 550 U.S. at 157; Webster, 492 

U.S. at 516; Washington v. Glucksberg, 521 U.S. 702, 713 (1997).  In Roe, this Court recognized 

a state’s interest in “safeguarding health, in maintaining medical standards, and in protecting 

potential life.” Roe, 410 U.S. at 154. Later, Casey expanded the scope of state legitimate interests 

to begin “from the pregnancy’s outset in protecting the health of the mother and the life of the 

fetus that may become a child.” Gonzales, 550 U.S. at 125 (citing Casey, 505 U.S. at 846). And in 

Glucksberg and Gonzales, this Court recognized a state’s legitimate interest to maintain the 

integrity and ethics of the medical profession, as well as state and federal interests in protecting 

“not only newborns,” but all “innocent human life.” Glucksberg, 521 U.S. at 713; Gonzales, 550 

U.S. at 157. Thus, viability is not the only prism from which courts should review the 

constitutionality of a state’s lawfully enacted law to regulate to limit a woman’s right to a pre-

viability abortion. 
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States have legitimate interests in protecting fetal life. Casey, 505 U.S. at 876; Gonzales, 

550 U.S. at 125. In Casey, this Court recognized “a substantial state interest in potential life 

throughout pregnancy,” and concluded “that not all regulations must be deemed unwarranted” 

which protect a fetus’s life. Casey, 505 U.S. at 876. In Roe, this Court held a state’s interest in 

potential human life to be compelling at viability, wherein the state may “regulate, and even 

proscribe abortion.” Roe, 410 U.S. at 163. Originally, Roe tied the limits of a state’s compelling 

interest to fetal mortality rates and the potential of an unborn child’s life to “approximately the end 

of the first trimester” because of then-established medical opinion regarding a fetus’s survivability 

rate outside of the womb. Id. Since Roe’s decision, almost 50 years ago, advances in medicine and 

technology have caused the states and courts to relook previous underlying assumptions in fetal 

development and viability. E.g., Casey, 505 U.S. at 860 (“[T]ime has overtaken some of Roe’s 

factual assumptions” due to advances in maternal health and neonatal care.)  

Viability is not the only available method to evaluate state interests in a fetus’s life under 

this Court’s precedence. Gonzales, 550 U.S. at 128 (holding a state has an interest in promoting 

respect for human life in all stages of pregnancy). Thus, states have legitimate interests protecting 

an unborn child from potential pain and suffering from a surgical abortion at fifteen weeks that 

requires consideration by the courts under Casey, at least to the point of review under the undue-

burden test. Casey, 505 U.S. at 878; see also Jackson Women's Health Organization v. Dobbs, 945 

F.3d 265 (5th Cir. 2019); R. 4. Here, the District Court failed to consider the state’s interests in 

protecting the life of an unborn child prior to Casey’s viability timeline, based on the legislature’s 

lawful findings. R. 9. In addition, the District Court erroneously precluded such legitimate 

considerations by limiting discovery to the issue of viability only. R. 4. Further, the District Court 
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only required the Clinic to provide evidence that viability is “medically impossible” at fifteen 

weeks but failed to require them to show the Act caused an undue burden under Casey. R. 4. 

States have legitimate interests in regulating pre-viability elective abortions to protect their 

medical community. Glucksberg, 521 U.S. at 713. This Court held in Glucksberg that a state “has 

an interest in protecting the integrity and ethics of the medical profession.” Id. Under Gonzales, a 

state’s interest in protecting the integrity and ethics of the medical profession must be equally 

considered for pre-viability regulations in order to promote respect for life, including the life of 

the unborn. Gonzales, 550 U.S. at 157-58. A state may use its “regulatory power to bar certain 

procedures and substitute others, all in the furtherance of its legitimate interests in the medical 

profession in order to protect respect of life, including the life of the unborn.” Id. at 158. 

 In the instant case, the District Court should have considered the State of Greene’s 

legislative findings concerning the negative impact on medical professionals of dilation and 

evacuation procedures conducted on fetuses at fifteen weeks. R. 4. Developments in medical 

knowledge of prenatal development show that a fetus at twelve weeks is physically formed enough 

to manipulate their fingers and sense outside stimulation. R. 4. The State of Greene’s interests in 

protecting the medical community from conducting surgical abortions on unborn children who 

potentially sense pain and other stimulations is a legitimate interest under Glucksberg and 

Gonzales, however, the District Court failed to consider such interests. Glucksberg, 521 U.S. at 

713; Gonzales, 550 U.S. at 158; R. 4. Again, the District Court’s decision to limit discovery to 

viability as requested by the Respondent in this matter, effectively neutered the State of Greene’s 

ability to present crucial evidence to support legitimate state interests regarding the protection of 

the medical community. R. 4. 
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Therefore, this Court should find that the District Court erred in determining viability as 

the sole factor for consideration of the Act and abused its discretion in limiting discovery. 

Additionally, this Court should hold other state legitimate interests must be considered under the 

undue-burden test. 

3. This District Court should properly apply the undue-burden test 
to the State of Greene’s Gestational Age Act, where it will find 
the law constitutional. 

The District Court would find the Act constitutional had it not abused its discretion by 

preventing discovery to exclude explicit findings from the State of Greene’s legislature concerning 

medical developments on fetal development and pre-viability fetal sensitivities and applied the 

undue-burden test to properly afford the State of Greene the lawful opportunity to defend its law. 

R.4. The first step in analyzing the constitutionality of state regulations on abortion-related rights 

is to see if the law satisfies the threshold requirement under Casey and June Medical Services, i.e., 

the state has a “legitimate purpose,” and the law is “reasonably related to that goal.” Casey, 505 

U.S. at 878; June Medical Services, 140 S. Ct. at 2138. Nowhere in Casey does this Court instruct 

skipping this step in its analysis. Id. A court’s decisions on “matters of discretion” are traditionally 

“reviewable for ‘abuse of discretion.’” Pierce v. Underwood, 487 U.S. 552, 558 (1988). A district 

court abuses its discretion if it based it’s ruling on an erroneous view of the law or on a clearly 

erroneous assessment of the evidence. Highmark Inc. v. Allcare Health Management System, Inc., 

572 U.S. 559 (2014). When reviewing legislative findings, this Court held in Hellerstedt, that 

courts are permitted to “place considerable weight upon evidence and argument presented in 

judicial proceedings” while applying the undue-burden test to review a law’s constitutionality. 

Hellerstedt, 136 S. Ct. at 2298. Additionally, courts need not defer medical uncertainty questions 
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regarding abortion regulations to legislatures, but courts must consider “[e]xplicit legislative 

findings.”1 Id.  

Here, the District Court erred on two fronts, first, it erroneously failed to apply the threshold 

requirement to the law, and secondly, it abused its discretion by limiting discovery to viability. R. 

4, 8. The State of Greene passed the Act following explicit legislative findings supporting earlier 

fetal development of unborn children in the womb at twelve weeks of pregnancy. R. 4. These 

findings explicitly suggested greater awareness and fetal sensitivities to stimulations, potentially 

increasing an unborn child’s ability to feel pain. R. 4. The State’s legislature also determined 

abortion carries risks to maternal health that increase with the growing gestational age of the fetus. 

R. 4. Furthermore, explicit legislative findings determined that the use of dilation and evacuation 

procedures for abortions after fifteen weeks of pregnancy compromised the ethics and integrity of 

the medical profession. R. 4. Because the District Court did not apply the appropriate law allowing 

explicit legislative findings, it abused its discretion. 

Equally Astonishing is that the District Court deliberately availed itself to the Respondent’s 

request to limit discovery to viability, thereby preventing any opportunity for the State of Greene 

to present any of its explicit findings during the court’s judicial proceedings. R. 8. Given this 

Court’s precedence, this was a clear abuse of discretion by the District Court. However, more 

disconcerting was the District Court’s unilateral determination that the Act constitutes a “ban” in 

which “no state interest [could] justify” the law. R. 8.  This interpretation of abortion law from this 

Court’s holdings in Casey, Gonzales, and June Medical Services, is both erroneous and prejudicial 

 
1 Explicit: fully revealed or expressed without vagueness, implication, or ambiguity: leaving no 
question as to meaning or intent explicit instructions. Explicit, MERRIAM-WEBSTER DICTIONARY 
(11th ed. 1994).    
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to the constitutionality of state rights to regulate abortions in accordance with established 

precedence.  

A proper threshold requirement and substantial obstacle review of the State’s Act under 

the undue-burden test will prove the law’s constitutionality because of its “legitimate purposes” to 

protect an unborn child’s life, safeguard maternal health, and protect the medical profession. 

Casey, 505 U.S. at 878; Gonzales, 550 U.S. at 157; June Medical Services, 140 S. Ct. at 2138; R. 

8. First, the State satisfies its threshold requirement because the law is “reasonably related” to 

regulating abortions in the fifteenth week where these interests and concerns remain the highest. 

R. 4. Second, the Act does not place a “substantial obstacle” to women seeking abortions because 

the law only regulates abortions after fifteen weeks, a small percentage of the state’s women 

choosing to have surgical abortions between weeks eleven through sixteen. R. 3. The State does 

not place any restrictions on abortions prior to the fifteenth week, therefore, women have three and 

a half months to decide about an abortion. R. 9. Finally, the law provides exceptions for abortions 

after fifteen weeks where a licensed physician in the State of Greene determines abortion is 

necessary to protect the health or life of the mother; or the pregnancy resulted from rape or incest. 

R. 3.  

Hence, permitting proper discovery and correctly applying the undue-burden test will 

establish that the Act does not place a substantial obstacle to women seeking pre-viability abortions 

and the Act is, in fact, constitutional. In Gonzales, this Court held that state and federal legislatures 

have wide discretion to pass legislation in areas where there is medical and scientific uncertainty.  

Gonzales at 163. Therefore, this Court should consider that states are better positioned to evaluate 

and incorporate advances in medical technology and fetal development in order to enact abortion-
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related laws than the courts, notwithstanding the decisions in Hellerstedt. Hellerstedt, 136 S. Ct. 

at 2298. 

Additionally, as related cases before the courts argue, advancements in pre-natal medicine 

demonstrate the obsoleteness of the Court’s viability framework under Casey and should cause 

pause for this Court to relook Casey. Jackson Women's Health Org., 945 F.3d at 270.  Stare decisis 

should not preclude this Court from reevaluating the viability framework under Roe and Casey. 

This Court has previously recognized that stare decisis does not prohibit the Court from overruling 

precedent in “constitutional cases” where the Court is the “only body able to make needed 

changes.” Webster, 492 U.S. at 518. More importantly, the Court has not been hesitant to 

acknowledge that reconsideration of constitutional precedent is reasonable where “a prior 

construction of the Constitution that has proved ‘unsound in principle and unworkable in 

practice’.” Id. The confusion amongst the courts drawn from a myriad of interpretations based 

upon Casey clearly demonstrates the unworkable legal underpinnings to a plurality decision based 

on two principles, the doctrine of stare decisis, and an antiquated, and imprecise formula on fetal 

viability. Therefore, this Court should consider overruling Casey’s viability framework. 

II. THIS COURT SHOULD FIND THAT THE FETAL REMAINS PROVISION IS 
CONSTITUTIONAL BECAUSE PRESCRIBING THE MANNER IN WHICH 
HEALTHCARE FACILITIES DISPOSE OF EMBRYONIC AND FETAL 
REMAINS AFTER PERFORMING AN ABORTION DOES NOT IMPOSE AN 
UNDUE BURDEN UPON A WOMAN SEEKING AN ABORTION.  

This Supreme Court recognized in Roe v. Wade that under the Due Process Clause of the 

Fourteenth Amendment, a woman has the right to terminate her pregnancy without the imposition 

of undue burdens by the state. Casey, 505 U.S. at 845 (citing Roe v. Wade, 410 U.S. 113 (1973)). 

“An undue burden exists, and therefore a provision of law is invalid, if its purpose or effect is to 

place a substantial obstacle in the path of a woman seeking an abortion before the fetus attains 
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viability.” Casey, 505 U.S. at 878. This Court should find that the State of Greene’s Fetal 

Disposition Statute does not place a substantial obstacle in the path of a women seeking to 

terminate a pregnancy and is therefore constitutional.  

This Court shall employ the Undue Burden test in evaluating whether the Fetal Disposition 

Statute is constitutional. The Undue Burden Test is a two-step inquiry that first looks at a law’s 

relation to the pursued interests of the state followed by a balancing test between the benefits 

conferred and the burdens imposed by the law. Hellerstedt, 136 S. Ct. at 2309.  

First, the Court must look to whether a law which regulates abortions furthers a valid or 

legitimate state interest. Id. (citing Casey, 505 U.S. at 877). If the Court determines that the law 

does further a valid or legitimate state interest, then the Court performs the second step of the 

Undue Burden Test. Id. at 2309.  

The second step uses a balancing test which considers not only the burdens imposed by the 

law but also the benefits conferred by the law. Id. If the court then finds that the law confers greater 

benefits than the burdens it imposes, then the law should be upheld as constitutional. Id.  

In the present case, the Court should find that the State of Greene’s Fetal Disposition statute 

furthers a valid and legitimate state interest. The Court should also find that the Fetal Disposition 

Statute imposes no burdens, but if it does, the benefits conferred outweigh the burdens imposed, 

and the burdens do not constitute a substantial obstacle. Due to the foregoing, the Fetal Disposition 

Statute does not impose an undue burden and is therefore constitutional.  

A. This Court should find that the Fetal Disposition Statute furthers several valid 
and legitimate state interests. 

The Fetal Disposition Statute passes the first step of the Undue Burden Test because it 

furthers several valid and legitimate state interests explicitly recognized by this Court. The first 

step of Undue Burden test is to determine whether an abortion regulating statute furthers a valid 
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or legitimate state interest. Hellerstedt, 136 S. Ct. at 2309 (citing Casey, 505 U.S. at 877). Within 

this first step, the Court shall determine whether the state has a valid or legitimate interest, and 

whether the law in question is rationally related to furthering that interest. Id. 

Although a woman has the right to terminate her pregnancy, this right is not absolute and 

is subject to some limitations. Casey, 505 U.S.at 875 (citing Roe, 410 U.S.at 155). This Court in 

Gonzales recognized “Where [the State] has a rational basis to act, and it does not impose an undue 

burden, the State may use its regulatory power to bar certain procedures and substitute others, all 

in furtherance of its legitimate interests in regulating the medical profession.” Gonzales, 550 U.S. 

at 158. The Court reiterated that the State may exercise its powers to regulate the medical 

profession, including abortion services, “when the regulation is rational and in pursuit of legitimate 

ends.” Id.  at 166; See also Hellerstedt,136 S. Ct. at 2309. 

A valid and legitimate state interest recognized by this Court is the state’s interest in 

protecting the health of the mother. Casey, 505 U.S. at 846. A woman’s mental health falls within 

this interest as well. See Id. at 883-84. While discussing a provision of a challenged law that 

allowed for a physician to consider the adverse effect on a woman’s mental health, this Court 

explained that mental health was within the considerations of medical judgment pertaining to the 

woman’s health. Id. Casey further explained that Roe’s essential holding proclaimed that a state’s 

interests increase as the pregnancy progresses, so much that the state may restrict abortions 

altogether so long that exceptions remain in place for a woman’s health. Id. at 846.  

In Gonzales, this Court recognized the “state’s interest in promoting respect for human life 

at all stages in the pregnancy.” Gonzales, 550 U.S. at 164 (citing Casey, 505 U.S. at 884). This 

Court held that “[t]his traditional rule is consistent with Casey, which confirms the State’s interest 

in promoting respect for human life at all stages in the pregnancy.” Id. at 163. Although a fetus 
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does not fall within the legal definition of a “person”, Roe, 410 U.S.at 158, a fetus is still a human 

being, the remains of which the state has a valid and legitimate interest in promoting respect for 

as recognized by this Court. Gonzales, 550 U.S. at 164. 

This Court has also recognized the State has a legitimate interest in the proper disposal of 

fetal remains. Box v. Planned Parenthood of Ind. & Ky., Inc., 139 S. Ct. 1780, 1782 (2019). In 

Box, this Court expressly recognized this valid and legitimate state interest when it upheld a state 

statute that “altered the manner in which abortion providers may dispose of fetal remains. . . [and] 

excluded fetal remains from the definition of infectious and pathological waste.” Id. After 

recognizing this valid and legitimate interest, this Court evaluated the relation of the law at issue 

to the interest in proper disposal. Id.  

This Court explained that to survive the proper standard, “a state law need only be 

‘rationally related to legitimate government interests.’” Id. (citing Glucksberg, 521 U.S. at 728). 

Furthermore, under this highly deferential standard, a challenged law will found to be rationally 

related to a state’s interest “even if it is not perfectly tailored to that end.” Id. at 1782. Under 

rational basis review, the “the burden is on the one attacking the legislative arrangement to negative 

every conceivable basis which might support it.” Id. (quoting Armour v. Indianapolis, 566 U. S. 

673, 685 (2012)).  

In the present case, the Fetal Disposition Statute furthers several valid and legitimate 

interests of Greene. Greene has a valid and legitimate interest in regulating the medical profession, 

in protecting the health of the mother, in promoting respect for human life, and in prescribing 

methods of proper disposal of fetal remains. The Fetal Disposition Statute regulates the medical 

profession by raising the quality of care through the manner in which fetal remains shall be 

disposed. Greene has argued that the dignified disposal of remains is designed to protect the mental 
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health of mothers who one day may regret their decision or prefer their unborn child not be 

disposed of by mass incineration with medical waste products. R. 18. 

Although a fetus does not fit the definition of a “person”, the legislature of Greene has 

determined that a fetus is the first step of the life of a human being deserving of respect. R. 5. A 

fetus doesn’t hold the same rights as a person, but the State is not prohibited from showing respect 

for that potential life. A question so morally profound should be left to the people of the state of 

Greene to answer. This Court has already recognized that states do have an interest in the proper 

disposal of fetal remains and should defer to the citizens of Greene, through their legislature, to 

make the determination of what the proper disposal methods shall be.  

The Fetal Disposition Statute will further all of the aforementioned state interests. The 

Fourteenth Circuit held that the Fetal Disposition Statute does not further a valid state interest 

because “The fetal disposition provisions do not ensure the method of disposal” R. 12. However, 

the goal of the Fetal Disposition Statute is not necessarily to ensure that all fetal remains are 

disposed of in the proper manner, but instead to increase the number of fetal remains respectfully 

disposed of. To require that the law ensure a desired result would have the effect of requiring 

perfection. Perfection is an unattainable standard that would invalidate most, if not every, law it’s 

applied to. The law must simply further a valid state interest, not perfect a valid state interest. 

Simply increasing the number of fetuses disposed of in a respectful manner is enough to further a 

valid state interest.  

The Fetal Disposition Statute furthers valid state interests. This Court has recognized 

several valid state interests that this law is rationally related to. The Fetal Disposition Statute is 

highly likely to further these valid state interests. Therefore, this Court should find that the Fetal 

Disposition Statute furthers a valid state interest and passes the first step of the Undue Burden test. 
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B. The Fetal Disposition Statute does not impose an undue burden because it confers 
substantial benefits that outweigh any alleged burdens, none of which impose a 
substantial obstacle in the path of a women seeking an abortion. 

This Court should find that the Fetal Disposition Statute is not unduly burdensome because 

the Fetal Disposition Statute confers benefits that outweigh any alleged burdens it imposes. After 

determining that a challenged law furthers a valid or legitimate state interest, courts evaluate 

whether the law imposes an undue burden on a woman seeking an abortion. Casey, 505 U.S. at 

877. 

In determining whether an undue burden exists under the second step of the Undue Burden 

test, courts must consider the medical benefits that are conferred by a challenged law together with 

the burdens imposed by that law. Hellerstedt, 136 S. Ct. at 2309. The court will then weigh the 

benefits against the burdens. Id. at 2310.  

When weighing the benefits against the burdens, courts shall not substitute their own 

judgment for that of the legislature but should consider evidence in the record. Id. Courts shall 

review congressional findings under a deferential standard without placing a dispositive weight on 

those findings. Gonzales, 550 U.S. at 165. Uncritical deference is inappropriate, and courts retain 

an independent constitutional duty to review factual findings. Id.  

If the court determines that a challenged law does impose benefits which outweigh the 

burdens, without imposing an undue burden, then the law should be found to pass the Undue 

Burden test and is constitutional. Casey, 505 U.S. at 877.  

1. The Fetal Disposition Statute confers several benefits.  

The Fetal Disposition Statute confers several benefits, not only upon women seeking 

abortions, but also upon women who miscarry or whose unborn children are still born. Courts must 

consider the benefits conferred by a law together with the burdens imposed on abortion access. 

Hellerstedt, 136 S. Ct. at 2309 (citing Casey, 505 U.S. at 887-98). 
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A law that furthers the government’s interests confers benefits. In Gonzales, following the 

balancing test explained in Casey, this Court weighed the benefits of banning certain late-stage 

abortion procedures against the burdens imposed. Gonzales, 550 U.S. at 146. This Court held that 

the challenged law was constitutional and the benefits of drawing a bright line that clearly 

distinguishes abortion and infanticide outweighed the burdens. Id. at 158. This Court explained 

“The Act’s ban on abortions that involve partial delivery of a living fetus furthers the government’s 

objectives.” Id. A law that furthers the government objectives, which stem from the government’s 

interests, therefore, confers benefits.  

In Hellerstedt, this Court evaluated the benefits conferred by two separate provisions of a 

law that required physicians performing abortions to have admitting privileges at a nearby hospital 

and abortion facilities to meet the minimum requirements of ambulatory surgical centers. 

Hellerstedt, 136 S. Ct. at 2300. This Court found that the admitting privileges requirement had a 

“virtual absence of any health benefit” Id. at 2313. Furthermore, this Court found that the surgical 

center requirement “provides few, if any, health benefits” Id. at 2319. Finally, this Court held that 

both provisions imposed substantial obstacles, so the benefits did not outweigh the burdens. Id.  

In the present case, the Fetal Disposition Statute furthers several government interests. Like 

in Gonzales, where this Court explained that furthering government objectives conferred benefits, 

the Fetal Disposition Statute furthers the interests the state has in regulating the medical profession, 

in protecting the health of the mother, in promoting respect for human life, and in prescribing 

methods of proper disposal of fetal remains. In regulating the medical profession, the Fetal 

Disposition Statute ensures that fetal remains are properly disposed in a respectful manner. 

Ensuring that the remains are respectfully disposed of has legitimate benefits to the mental health 

of the mother and any other person with an interest in respecting the life of the unborn. The disposal 
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requirements apply to pregnancies terminated due to stillbirth and miscarriages as well. R. 5. 

Distraught mothers who miscarried will find solace in the fact that they know the potential life was 

disposed of respectfully rather than thrown together with other medical waste. This is especially 

true for mothers who may lack the means of disposing of the fetus in a respectful manner should 

they prefer to allow the abortion facility to dispose of the fetus. Informing the mother of her rights 

to dispose of the fetus furthers the interest the government has in ensuring the mother is making 

an informed choice.  

Unlike this Court’s holding in Hellerstedt, where nonexistent benefits were weighed 

against a substantial obstacle created by the law, the Fetal Disposition Statute does confer benefits 

and does not impose a substantial obstacle. Although the Fetal Disposition Statute does not ensure 

all fetuses are disposed of in the prescribed manner, it does ensure that more fetuses will be 

disposed of in this manner than before. The objective is not to attain perfection but rather to show 

respect for the potential lives of these unborn humans. R. 5. Despite not being “persons” under the 

legal definition, the government is not precluded from showing respect for the fetal remains. Being 

a human is not a prerequisite for respect as many people respect pets and dispose of their remains 

in the same manner as human beings. Furthermore, a recognition that a mother’s rights are superior 

to that of her unborn child’s does not preclude all rights of the unborn so long that they don’t 

impede the rights of the mother. Respecting the lives of the unborn does not impede the rights of 

the mother.  

This Court should find that the Fetal Remains Statute confers several benefits. The law 

furthers several state interests, including regulating the medical profession, protecting the health 

of the mother, promoting respect for human life, and prescribing methods of proper disposal of 

fetal remains.  
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2. The Fetal Disposition Statute imposes no burdens but even if 
this Court finds that it does impose burdens, these burdens are 
minimal and not substantial. 

The Fetal Disposition Statute does not impose an undue burden on a woman’s right to 

terminate her pregnancy prior to viability because it has no purpose or effect of placing a 

substantial obstacle in the path of a woman seeking an abortion of a nonviable fetus. “A finding 

of an undue burden is a shorthand for the conclusion that a state regulation has the purpose or 

effect of placing a substantial obstacle in the path of a woman seeking an abortion of a nonviable 

fetus.” (emphasis added) Casey, 505 U.S. at 877. However, not all obstacles are substantial and 

“[n]ot all burdens on the right to decide whether to terminate a pregnancy will be undue. Id. at 876.  

This Court in Casey acknowledged that “the right recognized in Roe is a right to be ‘free 

of unwarranted government intrusion into matters so fundamentally affecting a person as the 

decision whether to bear or beget a child’” (emphasis added) but “[n]ot all government intrusion 

is of necessity unwarranted” and “[a]ll abortion regulations interfere to some degree with a 

woman’s ability to decide whether to terminate her pregnancy.” Casey, 505 U.S. at 874-75. 

Elaborating further, this Court stated: 

Numerous forms of state regulation might have the incidental effect of increasing 
the cost or decreasing the availability of medical care, whether for abortion or any 
other medical procedure. The fact that a law which serves a valid purpose, one not 
designed to strike at the right itself, has the incidental effect of making it more 
difficult or more expensive to procure an abortion cannot be enough to invalidate 
it. 
 

Id. at 874. The question then becomes which government intrusions are warranted. Specifically, 

“[w]hat is at stake is the woman's right to make the ultimate decision, not a right to be insulated 

from all others in doing so.” Id. at 877.  

In Casey, this Court was tasked with determining whether several provisions of an abortion 

regulating act imposed unwarranted government intrusions. Id. at 843. The challenged provisions 
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required a woman to give informed consent prior to the abortion procedure and specified that the 

woman is to be provided certain information at least 24 hours in advance of the procedure. Id. The 

provisions also required a minor to get informed consent of one of her parents but provided a 

bypass option to avoid doing so when the minor could not or did not want to obtain a parent’s 

consent. Id. Additionally, this act required married women to sign a statement indicating that she 

notified her husband of the intended abortion. Id. Compliance with these provisions was exempted 

in the event of a medical emergency and certain reporting requirements were imposed on facilities 

that provided abortion services. Id.  

This Court began by discussing the definition of “medical emergency” as stated in the 

challenged law. Id. at 879. This Court held “the medical emergency definition imposes no undue 

burden on a woman’s abortion right” because although the definition could be interpreted in an 

unconstitutional manner, the lower court construed the definition in accordance with the 

legislature’s intent. Id. at 880. The legislature’s intent was not to limit a woman’s right to an 

abortion when her health was threatened and was within the constitutional framework defined in 

Roe. Id.  

Next, this Court considered the informed consent requirement finding that “[t]his 

requirement cannot be considered a substantial obstacle to obtaining an abortion, and, it follows, 

there is no undue burden.” Id. at 881. The informed consent provision required a physician to 

inform the woman about information pertaining to “medical assistance for childbirth, information 

about child support from the father, and a list of agencies which provide adoption and other 

services as alternatives to abortion.” Id. This Court explained that advising a woman of her options 

is a “reasonable measure to ensure an informed choice” and “there is no evidence on this record 

that requiring a doctor to give the information as provided by the statute would amount in practical 
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terms to a substantial obstacle” Id. at 884. The same logic was used to uphold the parental consent 

provision that applied to minors. Id. at 899. 

Turning to the 24-hour waiting period imposed upon a woman after receiving this 

information, this Court held that although particularly burdensome, the waiting period did not 

constitute a substantial obstacle. Id. at 886. The 24-hour waiting period, had a practical effect of 

often delaying the procedure more than one day and would “increase the exposure of women 

seeking abortions to ‘the harassment and hostility of antiabortion protestors demonstrating outside 

a clinic.’” Id. Additionally, women with few financial resources, those who must travel long 

distances, or those who may have difficulty explaining their whereabouts would be particularly 

burdened. Id. However, this Court clarified that “A particular burden is not of necessity a 

substantial obstacle. Whether a burden falls on a particular group is a distinct inquiry from whether 

it is a substantial obstacle even as to the women in that group.” Id. 

This Court then discussed the provision requiring a married woman to sign a statement 

indicating that she has notified her spouse of the intended abortion. Id. at 887. Alternatively, the 

provision allowed for the woman to sign a statement indicating that her husband was not the man 

who impregnated her, her husband could not be located, the pregnancy was the result of a reported 

spousal sexual assault, or that the woman believes notifying her husband would cause somebody 

to inflict bodily harm upon her. Id. Despite these alternatives, this Court found that the spousal 

notification provision imposed a substantial obstacle because it would likely deter a large number 

of women who fear for their safety from seeking an abortion. Id. at 893-94. This Court further 

explained that “[a] State may not give to a man the kind of dominion over his wife that parents 

exercise over their children.” Id. at 898. 
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Finally, this Court evaluated the recordkeeping and reporting requirements provision. This 

Court held that a requiring every facility which performs abortions to file a report identifying 

information pertaining to each abortion performed, keeping patient names confidential, does not 

impose an undue burden. Id. at 900. This Court explained that although this provision would 

increase the cost of abortions, the benefits that recordkeeping affords to medical research 

outweighs the burdens, and “[w]hile at some point increased cost could become a substantial 

obstacle, there is no such showing on the record before us.” Id. at 900-01.  

In Hellerstedt, this Court evaluated two provisions of a challenged law that required a 

physician performing and abortion to have admitting privileges at a hospital within 30 miles of the 

abortion facility, and for the abortion facility to meet the minimum standards for ambulatory 

surgical centers. Hellerstedt, 136 S. Ct. at 2300. The admitting privileges requirement caused half 

of the abortion clinics in the state to close causing a 2,800% increase in women of reproductive 

age living more than 200 miles away from the nearest abortion clinic. Id. at 2302. The cost of 

compliance with the surgical center requirement was approximately one million dollars for clinics 

with ample space and up to three million dollars for clinics that needed additional space. Id. at 

2302. This Court therefore held that both of these provisions placed substantial obstacles in the 

path of women seeking abortions and constituted undue burdens. Id. at 2300.  

In the present case, the Fetal Disposition Statute does not have the purpose or effect of 

placing a substantial obstacle in the path of a woman seeking an abortion. R. 5. The record is 

devoid of any indication that the Fetal Disposition Statute’s purpose was to create a substantial 

obstacle. The record actually indicates the opposite contention: “The legislative history indicates 

that House Bill 222 was intended to promote the legitimate interests in ‘medical ethics’ and 

‘regulating the medical profession by ensuring that abortion providers, like other health care 
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facilities, dispose of fetal remains in a method demonstrating respect for the life of the unborn.’” 

R. 5.  

The Fetal Disposition Statute also is unlikely to have the effect of placing a substantial 

obstacle in the path of a woman seeking an abortion. The disposal of fetal remains does not occur 

until after an abortion has been performed, and the woman will be informed of her “right to 

determine the final disposition of an aborted fetus” if she would prefer to not dispose of it in the 

prescribed manner. R. 5.  

Like in Casey, where a challenged law changed the definition of “medical emergency”, the 

fetal disposition statute changes the definitions of both infectious and pathological waste. R. 6. 

Although these definitions could be interpreted in an unconstitutional manner, the statute does not 

“inherently require[], a recognition that aborted fetuses are human beings” as stated by the 

Fourteenth District. R. 12. The definitions do not require a recognition that a fetus is a human 

being to take effect. Although a fetus may not be defined as infectious or pathological waste, this 

doesn’t automatically force them into the same category as a human being but rather removes them 

from the same category as mere trash or garbage. To require the definition of infectious or 

pathological waste to include fetuses would necessarily cause fetuses that perished due to 

miscarriage or stillbirth to fall into this disrespectful category as well, imposing mental anguish on 

mothers who wished to carry their unborn baby to term. Furthermore, despite not being “persons”, 

fetal homicide statutes assign the same punishment to taking the life of a fetus as a human being 

and to then consider that same fetus to be waste is illogical. R. 13, 19. The definitions do not 

foreclose upon a woman’s right to seek an abortion and this Court should interpret this provision 

in a constitutional manner in line with the legislature’s intent.  
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Like the informed consent provisions of the challenged law in Casey which provided that 

a woman seeking an abortion was to be presented with certain information before proceeding, the 

Fetal Disposition Statute requires abortion providers to advise a woman of her right to determine 

the final disposition of the aborted fetus. R. 5. Here the provision simply advises a woman of her 

rights under the law and in no way imposes a burden on her right to seek an abortion. Id. The 

notification of this right is a reasonable measure to ensure an informed choice. 

Similar to the 24-hour waiting requirement in Casey, which potentially increased costs for 

some women and subjected some women to psychological burdens related to harassment and 

hostility but was found to be constitutional, the Fetal Disposition Statute may slightly increase 

costs and could impose a minor psychological burden for some women. R. 11. However, women 

who would prefer to avoid these burdens may elect to dispose of the fetus in any manner they wish. 

R. 5. The Fetal Disposition Statute does not require the woman to notify anybody of her choice 

and does not give dominion over the woman to another person. R. 5. The state is not obligated to 

insulate a woman from the psychological burdens of her choice.  

Even where the costs increase for the women who do elect to allow the abortion provider 

to dispose of her fetus, these costs do not arise to the level of a substantial obstacle. Unlike in 

Hellerstedt, where this Court found that the challenged laws would close most abortion facilities 

and imposed a cost to comply with the law ranging from one to three million dollars, there is no 

evidence in the record indicating that the Fetal Disposition Statute would close any abortion 

facilities and any cost to comply would be minimal. The increase in cost resulting from the Fetal 

Disposition Statute, on its own is not enough to invalidate the law. The cost must be so much that 

it limits access to abortions and here there is no evidence in the record that this increase in cost 

would limit access to abortion services.  
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The burdens imposed by the Fetal Disposition Statute are minimal and outweighed by the 

benefits conferred. The fetal disposition Statute does not have the purpose or effect of placing a 

substantial obstacle in the path of a woman seeking an abortion. The only burdens identified are a 

minor cost increase and the psychological burden of having to decide how the fetus will be 

disposed and the consequences that flow from that decision. The cost increase is not likely to limit 

access to abortion services and the State is not obligated to insulate a woman from her choices or 

make the decision for her.  

3. The benefits conferred by the Fetal Disposition Statute outweigh 
any alleged burdens imposed. 

This Court should hold that the Fetal Remains Statute confers several benefits which 

outweigh the few minor burdens imposed. The law furthers several state interests, including 

regulating the medical profession, protecting the health of the mother, promoting respect for 

human life, and prescribing methods of proper disposal of fetal remains. The law provides mental 

health benefits to mothers who must abort their children. 

The only burdens identified in the record include a potential minor increase in cost that is 

not likely to limit access to abortion services and a psychological burden that naturally flows from 

the decision to have an abortion. The state is not obligated to insulate a woman from this 

psychological burden or decision. Neither of these burdens place a substantial obstacle in the path 

of a woman seeking an abortion and are outweighed by the benefits conferred.  

CONCLUSION 

For the foregoing reasons, Petitioners Floyd Lawson and the State of Greene respectfully 

requests that this Court grant this petition, reverse, and remand the District Court and Fourteenth 

Circuit judgments, and hold a ban on pre-viability abortion-related laws is unconstitutional and the 

undue-burden test is required to properly determine the constitutionality of state-enacted laws 
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asserting legitimate state interests. Furthermore, Petitioners respectfully request that this Court 

reverse and remand the District Court’s and Fourteenth Circuit Court’s Judgments, and hold that 

under the Undue Burden test, a law which furthers a valid state interest and confers benefits that 

outweigh the burdens imposed shall be upheld as constitutional. The State of Greene deserves the 

right to defend its laws in courts properly applying this Court’s precedence.  
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Attorneys for  
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