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QUESTIONS PRESENTED 

I. Whether the Fourteenth Circuit erred in finding the Gestational Age Act an 

abortion ban that posed an undue burden on a woman’s ability to seek an abortion, thus violating 

the Fourteenth Amendment, and failed to consider any of the State of Greene’s justifications 

because it found the Gestational Age Act was no a regulation.  

 

II. Whether the Fourteenth Circuit erred in finding the fetal remains provisions pose 

an undue burden on a woman’s right to seek an abortion because it would pose increased 

logistical burdens on a woman who wishes to seek an abortion.
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STATEMENT OF THE CASE 

A. Statement of Facts 

Plaintiff Eli Sternberger is an abortion service provider. R. at 4. Dr. Sternberger is 

employed by Plaintiff Greene Women’s Health Clinic, LLC, (hereinafter “the Clinic”) the state’s 

sole licensed abortion facility. R. at 4. 

Following their 2018 gubernatorial election, voters in the State of Greene decided on a 

fundamental change in many key aspects of society. Recognizing that the unfettered access to 

abortion services not only endangers women across the State of Greene, but also casts the 

medical profession in bad light, the State of Greene decided a policy shift was warranted. R. at 3. 

To this end, the State of Greene passed the two regulations at issue in this case. 

The first of these regulations is the Gestational Age Act. The Gestational Age Act bans 

performing, inducing, or attempting to perform or induce “an abortion of an unborn human being 

if the probable gestational age of the unborn human being has been determined to be greater than 

fifteen (15) weeks.” R. at 3. The Gestational Age Act creates four broad exceptions where an 

abortion before the fifteen-week gestational age is permitted: (1) a medical emergency, (2) a 

severe fetal abnormality, (3) a physician licensed by the State of Greene has determined an 

abortion is necessary to “protect the health or life of the mother,” and (4) where the pregnancy 

was the result of rape or incest. R. at 3. In addition to “civil penalties” and “disciplinary 

sanctions,” performing an abortion banned by the Gestational Age Act is a felony in the State of 

Greene. R. at 4. A majority of abortions in the State of Greene occur between fertilization 

through approximately eight to ten weeks into the pregnancy. R. at 3. Additionally, the Clinic 

does not offer abortions after sixteen weeks gestation. R. at 9. 

The state legislature conducted extensive hearings between the 2018 gubernatorial 

election and the 2020 implementation of the Gestational Age Act. R. at 4. It made two relevant 
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findings pertaining to abortions in the State of Greene: first, that most abortions performed after 

fifteen weeks of gestation are performed via the “dilation and evacuation” process (commonly 

referred to as partial-birth abortions), which many have described as “a barbaric practice [that 

is] dangerous for the maternal patient, and demeaning to the medical profession;” and, second, 

that an abortion “carries risks to maternal health that increase with gestational age.” R. at 4.1 

The second regulation at issue here is House Bill 222, which provides for the disposition 

of embryonic and fetal tissue and applies uniformly to all terminated pregnancies, whether the 

terminated pregnancy results from stillbirth, miscarriage, or abortions. R. at 5. Prior to the 

adoption of House Bill 222, it was common practice for abortion facilities to incinerate aborted 

fetuses with other surgical byproducts. R. at 5. This process is permitted by the Greene State 

Code, which allowed for infectious and pathological waste to be incinerated at any crematory or 

facility authorized to handle infectious and pathological waste. R. at 5. Infectious and 

pathological waste is defined as “(1) tissue; (2) organs; (3) body parts; and (4) blood or bodily 

fluids in liquid or semiliquid form; that are removed during surgery, biopsy, or autopsy.” R. at 5. 

Rather than amend these provisions, the State of Greene decided to remove fetal remains 

from the infectious and pathological waste regime and create a new regime for fetal remains. As 

a threshold matter, a patient seeking an abortion is provided the ultimate “right to determine the 

final disposition of an aborted fetus” and a facility providing an abortion has the duty to inform 

patients of this right. R. at 5. If the patient wants to dispose of the remains herself, that ends the 

inquiry; if she wants the facility that provided the abortion to dispose of the remains (as is 

common practice), then the responsibility falls on the facility. R. at 5. If the facility is entrusted 

                                                 
1 The state legislature also found that developments in medical research show fetus are able to 

open and close fingers, and sense external stimulations at twelve weeks gestation. R. at 4. 
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to dispose of the fetal remains, it must dispose of them under the “burial transmit permit” regime, 

instead of under the “infectious and pathological waste” regime. R. at 5. The burial transmit 

permit regime requires the facility to obtain a permit before transporting any fetal remains, as it 

would have to for any other deceased human body, before transferring any fetal remains. R. at 5–

6. Specifically with respect to abortion facilities, they may neither themselves cremate multiple 

fetal remains simultaneously or cremate fetal remains with other surgical byproducts, nor 

contract with any third party that to cremate multiple fetal remains simultaneously or cremate 

fetal remains with other surgical byproducts. R. at 6. 

B. Proceedings Below 

On January 1, 2020, the day the Gestational Age Act became the law of the State of 

Greene, Plaintiffs commenced this challenge, both on behalf of themselves and on behalf of its 

clients, other doctors employed by the Clinic, and prospective clients. R. at 4. Plaintiffs named 

Floyd Lawson, in his official capacity as Attorney General of the State of Greene, and the State 

of Greene as Defendants. R. at 4. Plaintiffs brought this challenge under 42 U.S.C. § 1983, 

alleging that the Gestational Age Act and the fetal remains provisions violate the Due Process 

Clause of the Fourteenth Amendment. R. at 3. 

The Northern District of Greene held a hearing on January 2, 2020, and awarded 

Plaintiffs a temporary restraining order, barring the State of Greene from enforcing the 

Gestational Age Act and the fetal remains provisions. R. at 4. The Northern District ordered 

limited discovery on the issue of viability and, following discovery, both Plaintiffs and 

Defendants moved for summary judgment. R. at 4. On the Gestational Age Act issue, the 

Northern District held that the Gestational Age Act was “effectively a ban on all elective 

abortions after [fifteen] weeks,” both rejecting the State’s motion for summary judgment and 
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granting the Plaintiff’s motion for summary judgment. R. at 4–5. The Northern District held that 

“viability marks the earliest point at which the State’s interest in fetal life is constitutionally 

adequate” and that “[fifteen] weeks is prior to viability.” R. at 5. For this reason, the Northern 

District did not consider whether the Gestational Age Act is merely a permissible regulation or 

whether the State of Greene could assert any justifiable state interest. R. at 4. On fetal remains 

provisions issue, the Northern District simply declared it unconstitutional under the Due Process 

Clause of the Fourteenth Amendment. R. at 6. The Defendants timely appealed this finding to the 

United States Court of Appeals for the Fourteenth Circuit. 

On January 15, 2021, a divided panel of the Fourteenth Circuit held the Gestational Age 

Act was an abortion ban, impermissible under this Court’s abortion jurisprudence, rather than a 

mere regulation on abortion services. R. at 9. It held that the Gestational Age Act was a pre-

viability ban because it “prevents the abortions of some non-viable fetuses.” R. at 9 (emphasis 

added). In the alternative, even if the Gestational Age Act were a regulation, the Fourteenth 

Circuit held that the Gestational Age Act’s “purpose or effect is to place a substantial obstacle in 

the path of a woman seeking an abortion before the fetus attains viability.” R. at 10. On the fetal 

remains provisions issue, the Fourteenth Circuit held the fetal remains provisions impose an 

undue burden on a woman’s access to abortion because it imposes “logistical difficulties and 

increased expenses” that could deter a clinic from providing services or passing the cost onto 

clients. In the alternative, the Fourteenth Circuit novelly held that the requirement that abortion 

facilities dispose of fetal remains in the same manner as it would a deceased human constitutes 

“expressing its view that both a fetus and a person who is born are human” and such a provision 

“inherently requires[] a recognition that aborted fetuses are human beings.” R. at 11. 

From this, the Defendants appeal by writ of certiorari, which this Court granted. R at 21. 
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SUMMARY OF THE ARGUMENT 

Since this Court’s recognition of a right to an abortion in Roe v. Wade, debates on the 

correctness of this holding have permeated both political and legal spheres. This case seeks to do 

no such thing—the State of Greene seeks neither to attack the essential holding of Roe and its 

progeny, nor to erect insurmountable barriers in front of a woman’s right to choose. However, as 

this Court’s abortion jurisprudence has continued to hold since Roe and its progeny, a woman’s 

right to an abortion is not absolute (nor has it ever been) and states have a legitimate interest in 

imposing regulations that may have incidental effects on a woman’s ability to get an abortion.  

The Fourteenth Circuit erred misconstruing the Gestational Age Act as a prohibition on 

abortion, and should have held it was an abortion regulation. By finding the Gestational Age Act 

to be an impermissible abortion ban, the Fourteenth Circuit overlooked many of proffered 

justifications by the State of Greene that would have resulted in the act being upheld. This Court 

has recognized States have a legitimate interest in regulating aspects of abortion, and this Court 

has upheld regulations to this end, such as regulations requiring physicians to get informed 

consent from patients at least twenty-four hours before an abortion, requiring minors who seek 

an abortion to obtain parental consent first, and regulations proscribing acceptable methods for 

conducting an abortion. Likewise, the State of Greene had legitimate justifications for passing 

the Gestional Age Act, such as protecting the mother, the medical profession, and the potential 

life at the fifteen week mark of pregnancy—all of which should have been considered in the 

court below. By misconstruing the Gestational Age Act as a prohibition on abortion and not a 

regulation, the Fourteenth Circuit failed to balance these considerations against any impediment 

on abortions the act caused. 

The Fourteenth Circuit similarly erred in holding the fetal remains provisions violated the 
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Due Process Clause of the Fourteenth Amendment. The fetal remains provisions are subject only 

to rational basis review because they do not ban abortions, but merely regulate an activity that is 

tangential to providing abortion services. The Fourteenth Circuit erred in finding no rational 

basis for the fetal remains provisions and improperly substituted its judgment for that of the state 

legislature. It should not have cast aside the legislative findings made by the State of Greene by 

judicial fiat, especially when no evidence to the contrary was produced. The Fourteenth Circuit 

hypothesized that the fetal remains provisions may create logistical hurdles for women seeking 

an abortion, despite there being no evidence of this since this law was passed more than a year-

and-a-half ago. More troublesome, however, is how the Fourteenth Circuit imputed an improper 

motivation to the State that is unsupported by the record.  

STANDARD OF REVIEW 

Challenges to the constitutionality of a statute de novo. Miller v. Wolpoff & Abramson, 

L.L.P., 321 F.3d 292, 300 (2d Cir. 2003). Factual findings are reviewed under the clear error 

standard. Estate of Brennan ex rel. Britton v. Church of Scientology Flag Serv. Org., Inc., 645 

F.3d 1267, 1272 (11th Cir. 2011).  

Summary judgment is appropriate only if “there is no genuine dispute as to any material 

fact and the movant is entitled to judgment as a matter of law.” FED. R. CIV. P. 56(a); see Bostic 

v. Shaefer, 760 F.3d at 352, 270 (2014). On a motion for summary judgment, “all factual 

inferences must be drawn in favor of the non-moving party.” Miller, 321 F.3d at 300. This means 

the court is “required to resolve all ambiguities and draw all permissible factual inferences in 

favor of [the Petitioners].” Terry v. Ashcroft, 336 F.3d 128, 137 (2d Cir. 2003). It also means the 

Court must “mak[e] all credibility assessments in [their] favor.” McCarthy v. N.Y. City Tech. 

Coll., 202 F.3d 161, 167 (2d Cir. 2000). In reviewing the decision of a lower court to grant or 
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deny a motion for summary judgment, this Court gives no deference to the lower court’s decision 

and applies the same standard as the lower court would. Whatley v. CAN Ins. Co., 189 F.3d 

1310, 1313 (11th Cir. 1999). 

ARGUMENT 

I. THE FOURTEENTH CIRCUIT ERRED IN GRANTING SUMMARY 

JUDGMENT TO PLAINTIFFS BECAUSE THE GESTATIONAL AGE ACT IS A 

REGULATION WHICH DOES NOT IMPOSE AN UNDUE BURDEN. 

 

The Fourteenth Amendment to the Constitution states “[n]o state shall . . . deprive any 

person of life, liberty, or property, without due process of law.” U.S. CONST. amend. XIV, § 1. 

This Court has recognized the Fourteenth Amendment’s Due Process Clause does protect the 

right to privacy though “[t]he Constitution does not explicitly mention any right of privacy.” Roe 

v. Wade, 410 U.S. 113, 152 (1973). “This right of privacy . . . is broad enough to encompass a 

woman’s decision whether or not to terminate her pregnancy.” Id. at 153. “The detriment that the 

State would impose upon the pregnant woman by denying this choice altogether is apparent.” Id. 

(emphasis added). Some argue that “the woman’s right is absolute and that she is entitle to 

terminate her pregnancy at whatever time  . . . she alone chooses.” Id. However, this Court 

rejected the notion that a woman’s right to abortion is absolute, holding that the “decisions 

recognizing a right of privacy also acknowledge that some state regulation in areas protected by 

that right is appropriate” and that “a State may properly assert important interest in safeguarding 

health, in maintaining medical standards, and in protecting potential life.” Id. at 153–54. This 

Court therefore held that “the right of personal privacy included the abortion decision, 

but . . .  [the right] must be considered against important state interest in regulation.” Id. at 154.  

Following Roe, the Court “reject[ed] the rigid trimester framework” that Roe had 

established, and instead developed the undue burden test which determines if abortion 
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regulations are constitutionally valid provided that they do impose an undue burden on the 

woman’s choice to receive a nontherapeutic abortion. See Planned Parenthood v. Casey, 505 

U.S. 833, 878 (1992); Whole Women’s Health v. Hellerstedt, 136 S. Ct. 2292, 2300 (2016). This 

Court in Casey held that:  

Roe’s essential holding, the holding [the Supreme Court] affirm[ed], has three 

parts. First is a recognition of the right of the woman to choose to have an 

abortion before viability and to obtain it without undue interference from the 

State. Before viability, the State’s interest are not strong enough to support a 

prohibition of abortion or the imposition of a substantial obstacle to the woman’s 

effective right to elect the procedure. Second is a confirmation of the State’s 

power to restrict abortions after fetal viability, if the law contains exceptions for 

pregnancies which endanger the woman’s life or health. And third is the principle 

that the State has legitimate interests from the outset of the pregnancy in 

protecting the health of the woman and the life of the fetus that may become a 

child. These principles do not contradict one another; and [the Court] adhere[d] to 

each. 

Casey, 505 U.S. at 846 (emphasis added). “[I]t must be remembered that Roe v. Wade speaks 

with clarity in establishing not only the woman’s liberty but also the State’s ‘important and 

legitimate interest in potential life.’” Id. at 871 (quoting Roe, 410 U.S. at 163). 

A. The Fourteenth Circuit Erred Because The Gestational Age Act Does Not 

Prohibit But Instead Regulates Abortions. 

 

“For the stage subsequent to approximately the end of [pre-viability], the State . . . may 

regulate the abortion procedure in ways that are reasonably related to maternal health.” Roe, 410 

U.S. at 164 (emphasis added). In rejecting the rigid trimester framework imposed by Roe, this 

Court observed that viability “is the time at which there is a realistic possibility of maintaining 

and nourishing a life outside the womb, so that the independent existence of the second life can 

in reason and all fairness be the object of state protection that now overrides the rights of the 

woman. Casey, 505 U.S. at 870. “[M]edical developments” are constantly changing the exact 

“point of viability” such that pre-viability has neared closer and closer to the beginning of 
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pregnancy in comparison to the trimester framework from Roe. See id. “The woman’s right to 

terminate her pregnancy before viability” was not denied in Casey, but the Court did recognize 

that “[o]n the other side of the equation is the interest of the State in the protection of potential 

life”—an “important and legitimate interest.” Id. at 871.  

Pre-viability, a State “may not prohibit any woman from making the ultimate decision to 

terminate her pregnancy.” Gonzales v. Carhart, 550 U.S. 124, 146 (2007) (quoting Casey, 505 

U.S. at 879). Nor may it “impose upon this right an undue burden, which exists if a regulation’s 

‘purpose or effect is to place a substantial obstacle in the path of a woman seeking an abortion 

before the fetus attains viability.’” Gonzales, 550 U.S. at 146 (quoting Casey, 505 U.S. at 878). 

“On the other hand, ‘[r]egulations which do no more than create a structural mechanism by 

which the State . . . may express profound respect for the life of the unborn are permitted, if they 

are not a substantial obstacle to the woman’s exercise of the right to choose.’” Gonzales, 550 

U.S. at 146 (quoting Casey, 505 U.S. at 877).  

In Gonzales, this Court decided that the act at issue did not impose a substantial obstacle 

and therefore held that “[w]here the State has a rational basis to act . . . the State may use its 

regulatory power to bar certain procedures and substitute others.” Gonzales, 550 U.S. at 158. In 

Whole Women’s Health, this Court held that, following the doctrine of Casey, courts need to 

“consider the burdens a law imposes on abortion access together with the benefits those laws 

confer” when considering if an abortion regulation is constitutionally valid. Whole Women’s 

Health, 136 S. Ct. at 2309. This Court in Whole Women’s Health held that the law at issue did 

not “advance [the State’s] legitimate interest[s]” and imposed an undue burden because the act at 

issue caused more than half of the clinics to cease providing abortions or close their facilities 

altogether. Id. at 2311–13.  
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 Here, the Fourteenth Circuit acknowledged that “whether the [Gestational Age] Act bans 

abortions or regulates them” is ‘a distinction vital to evaluating the [Gestational Age] Act’s 

lawfulness.’” R. at 8. The Fourteenth Circuit properly stated that “[p]re-viability regulations of 

abortion” is constitutional “if they do not pose an undue burden, which requires the weighing of 

state interests against the burden” on the woman. R. at 8. “If the [Gestational Age] Act is a 

regulation, then the State’s interests should have been considered.” (R. at 8).  

 Here, the State did not impose a prohibition—the State did not ban all abortions. Instead, 

the State simply pushed the sixteen week end-mark that the Clinic already imposes on providing 

abortions. (R. at 9). Unlike Whole Women’s Health, the Clinic did not face any increased 

expenses nor did the Clinic have to close their doors. The one week shift does not prohibit any 

woman from deciding to get an abortion as was upheld in Casey, but rather changes the timeline 

slightly. The timeline shift does not impose such an undue burden as to outweigh the State’s 

interest in regulating abortions to 15 weeks. Thus, the Fourteenth Circuit erred in deciding that 

the Gestational Age Act was a prohibition and not a regulation and thus should have continued in 

applying the undue burden test from Casey. 

B. The Gestational Age Act Does Not Impose An Undue Burden Because It Is 

Not A Complete Bar On Abortions And Enacts A Legitimate State Interest. 

 

An abortion regulation creates an undue burden when it “has the purpose or effect of 

placing a substantial obstacle in the path of a woman seeking an abortion of a nonviable fetus.” 

Casey, 505 U.S. at 877. “A statute with this purpose is invalid because the means chosen by the 

State . . . must be calculated to inform the woman’s free choice, not hinder it.” Id. “The rule in 

Casey . . . requires that courts consider the burdens a law imposes on abortion access together 

with the benefits those laws confer.” Whole Women’s Health, 136 S. Ct. at 2309. “The fact that a 

law which serves a valid purpose, one not designed to strike at the right itself, has the incidental 



11 

 

effect of making it more difficult . . . to procure an abortion cannot be enough to invalidate it.” 

Casey, 505 U.S. at 874. This Court in Casey noted that “[n]ot all burdens on the right to decide 

whether to terminate a pregnancy will be undue.” and that “the undue burden standard is the 

appropriate means of reconciling the State’s interest with the woman’s constitutionally protected 

liberty.” Id. at 876. Further, courts cannot “assume unconstitutional legislative intent even when 

the statutes produce harmful results,” and “much less do [the courts] assume it when the results 

are harmless.” Mazurek v. Armstrong, 520 U.S. 968, 972 (1997) (citing Washington v. Davis, 

426 U.S. 229, 246 (1976)). 

1. The Gestational Age Act is not a substantial obstacle on a woman’s ability 

to receive an abortion because it still allows women to receive abortions. 

 

It is “[o]nly where state regulation imposes an undue burden on a woman’s ability to 

make th[e] decision” to get an abortion that “the power of the State” become a substantial 

obstacle on the woman’s right to privacy. Id. at 874. In Whole Women’s Health, this Court found 

that Texas’s admitting privileges requirement placed a “substantial obstacle in the path of a 

woman’s choice” because the requirement caused almost half of the facilities to cease providing 

abortions and several clinics closed, which substantially limited the available clinics and 

facilities where women could go to get an abortion. Whole Women’s Health, 136 S. Ct. at 2312.  

However in Casey, this Court found that the statute imposing waiting periods on 

abortions did not pose an undue burden because the “particular burden” that it imposed did not 

amount to “a substantial obstacle.” Casey, 505 U.S. at 886–87. “Whether a burden falls on a 

particular group is distinct from inquiry from whether it is a substantial obstacle even as to the 

women in that group.” Id. at 887. Even if the State “favors childbirth over abortion” and “those 

measures do not further a health interest” and “the waiting period does limit a physician’s 
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discretion” that those factors, standing alone and without proof suggesting any adverse 

consequences, were not enough to invalidate the waiting period. Id. at 886.  

In Mazurek, the Court held that the physician was “targeted” in the sense that she was the 

only one affected at the time that the statute at issue was passed, but that women would not need 

to seek out different facilities than was previously available. Mazurek, 520 U.S. at 973–74.  

Therefore, this Court held that there was “insufficient evidence that the law created a ‘substantial 

obstacle’ to abortion” when “there [wa]s simply no evidence that the legislature intended the law 

to do what it plainly did not do.” Id. at 974.  In essence, this Court in Mazurek established that 

the test should be whether there was evidence to establish a substantial obstacle to women 

seeking abortions and not whether the purpose may have been to impose a substantial obstacle, 

especially when that purpose is not established by the evidence. Id. at 972-74. 

Here, there is no evidence that the Gestational Age Act created any substantial obstacle, 

either for women seeking abortion services or for abortion service providers. Plaintiff Clinic 

reported no adverse consequence attributable to the Gestational Age Act since it was passed over 

a year ago, as neither they, nor any other clinic in the State of Greene, have had to shut down. R. 

at 3. Further, there is no documented evidence of the Gestational Age Act placing a substantial 

obstacle in the way of a woman’s decision to get an abortion—women in the State of Greene still 

have three and a half months to decide whether to have an abortion. R. at 8. Additionally, the 

Gestational Age Act contained numerous the health- and consent-related exceptions, allowing 

women to have access to abortions beyond fifteen weeks. R. at 3. These exceptions include 

situations of a medical emergency, a severe fetal abnormality, where a physician licensed by the 

State of Greene has determined an abortion is necessary to “protect the health or life of the 

mother,” and where the pregnancy was the result of rape or incest. (R. at 3). The only impact 
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caused by the Gestational Age Act is to simply shift the timeframe by which a woman in the 

State of Green can seek an abortion up by one week. (R. at 9). 

2. The Fourteenth Circuit erred because it should have recognized the State 

of Greene’s interest in regulating abortion when analyzing the Gestational 

Age Act’s effects on a woman’s right to an abortion. 

 

Most central to the holding in Roe is the recognition of a “woman’s right to terminate her 

pregnancy before viability.” Casey, 505 U.S. at 871. Balanced against this, however, is the 

State’s interest in protecting a potential life, which this Court recognized in Roe as being an 

“‘important and legitimate interest.’” Id. (quoting Roe, 410 U.S. at 162). To this end, a regulation 

“which do[es] no more than create a structural mechanism by which the State . . . may express 

profound respect for the life of the unborn are permitted, if [such a regulation is] not a substantial 

obstacle to the woman’s exercise of the right to choose.” Casey, 505 U.S. at 877. In deciding 

whether a regulation furthers a legitimate government interest, a court must consider “whether 

the Act has the effect of imposing an unconstitutional burden on the abortion right because it 

does not allow use of the barred procedure where ‘necessary, in appropriate medical judgment, 

for the preservation of the . . . health of the mother.’” Gonzales, 550 U.S. at 161 (2007) (quoting 

Ayotte v. Planned Parenthood of N. New Eng., 546 U.S. 320, 327–28 (2006)).  

In Gonzales, the act in question was under medical debate as to the dangers to the 

mother’s health. Gonzales, 550 U.S. at 161-62. This Court established, however, that acts under 

which there is medical uncertainty can survive because “[t]he Court has given state and federal 

legislatures wide discretion to pass legislation in areas where there is medical and scientific 

uncertainty.” Id. at 163. Specifically, “‘[w]hen Congress undertakes to act in areas fraught with 

medical and scientific uncertainties, legislative options must be especially broad.’” Id. (quoting 

Marshall v. United States, 414 U.S. 417, 427 (1974)). This Court in Gonzales found that the 
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“[doctors] did not demonstrate that the Act, as a facial matter, was void for vagueness, or that it 

impose[d] an undue burden on a woman’s right to abortion based on its overbreadth or lack of a 

health exception.” Gonzales, 505 U.S. at 167-68.  

Here, the Clinic provided evidence that a fetus is not viable at fifteen weeks, the evidence 

shows the greater the fetus’ gestational age, the more dangerous an abortion can be for the 

mother. R. at 4. Additionally, there was a health exception included in the Gestational Age Act 

that allowed for post-viability abortions to be permitted if the “abortion is necessary to protect 

the health or life of the mother.” R. at 3. Though there was no evidence provided from the State 

whether 15 weeks was a point of viability, the legislature did find that some prenatal medical 

developments have shown that there is an “abilit[y] to open and close fingers and sense outside 

stimulations . . . at [twelve] weeks’ gestation,” which would provide evidence of potential life as 

early as twelve weeks. R. at 4. Further, the Gestational Age Act simply pushes the already 

imposed sixteen week end of the access to abortions through the Clinic up by one week. R. at 9. 

Therefore, the State of Greene had a legitimate interest in protecting the potential life at twelve 

weeks and did provide a health exception so as not to impose an undue burden on the mother, all 

of which the Court of Appeals failed to consider in its decision. 

II. THE FETAL REAMAINS PROVISIONS DO NOT VIOLATE THE DUE 

PROCESS CLAUSE OF THE FOURTEENTH AMENDMENT. 

 

In Roe, this Court recognized that the right to an abortion is not absolute, and held that 

the State may both restrict abortions after fetal viability (so long as the law contains health-

related exceptions) and pass laws in furtherance of its “legitimate interests from the outset of the 

pregnancy in protecting the health of the woman and the life of the fetus that may become a 

child.” Casey, 505 U.S. at 846. These laws may not impose an undue burden by placing “a 

substantial obstacle in the path of a woman seeking an abortion.” Id. at 877. Laws which merely 
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“create a structural mechanism by which the State . . . express[es] profound respect for the life of 

the unborn are permitted, if they are not a substantial obstacle to the woman’s exercise of the 

right to choose.” Id. 

A. The Fetal Remains Provisions Satisfies Rational Basis Review. 

 

1. Rational basis review is appropriate standard to determine the 

constitutionality of a state law. 

 

To survive under this standard, a state law need only be “rationally related to legitimate 

government interests.” Washington v. Glucksberg, 521 U.S. 702, 728 (1997). In Glucksberg, this 

Court reviewed a Washington assisted suicide ban. It found that their assisted suicide ban was 

unquestionably related to a legitimate state interest, and that it was in line with their “unqualified 

interest in the preservation of human life.” Id. at 728. Other interests such as an interest in the 

sanctity of life, represented by their criminal homicide laws, as well as medical integrity and 

ethics. Id. at 732. This, along with the state’s homicide laws, similarly advance the state’s 

commitment to the interest. 

Here, like in Glucksberg, the requirement that the fetal remains provisions relates to a 

legitimate state interest is satisfied here, as the provision is related to multiple state legitimate 

interests of proper disposal of unborn life. The State of Greene’s interest in preventing crimes 

against unborn life, rationally relate to the state’s interest in the humane disposal of unborn life. 

2. The fetal remains provisions satisfies rational basis review because it is 

rationally related to a legitimate state interest. 

 

In Box v. Planned Parenthood, this Court considered a nearly-identical fetal remains 

provision, which sought to exclude fetal remains from the definition of infectious and 

pathological waste, thus banning the incineration of fetal remains along with surgical byproducts. 

Box v. Planned Parenthood of Ind. & Ky., Inc., 139 S. Ct. 1780, 1781 (2019). This Court 
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reversed a finding of the Seventh Circuit, and held that providing for the proper disposal of fetal 

remains is a legitimate state interest. Box, 139 S. Ct. at 1782 (citing Akron v. Akron Center for 

Reproductive Health, Inc., 462 U. S. 416, 452 n.45 (1983)). This Court noted that the Seventh 

Circuit “clearly erred in failing to recognize that interest as a permissible basis for [a state]’s 

[fetal] disposition law.” Id. at 1782. On rational basis review, “the burden is on the one attacking 

the legislative arrangement to [negate] every conceivable basis which might support it” and, 

thus, the only issue was whether that state’s particular fetal remains provision was rationally 

related to their interest in proper disposal of fetal remains. Id. (quoting Armour v. Indianapolis, 

566 U. S. 673, 685 (2012)). This Court concluded that it was, even if the fetal remains provisions 

were not perfectly tailored to that end.  

 In deciding, at rational basis review, whether a law relates to a legitimate state interest, 

there is no requirement that the law at issue be perfectly-tailored to whatever interest the state 

seeks to address. “Legislation . . . is presumed to be rational and [challenger] bears the ‘heavy 

burden’ of demonstrating that ‘[chosen mean] is so unrelated to the achievement of any 

combination of legitimate purposes that [a court] can only conclude that the legislature's actions 

were irrational.” Peterson v. Lindner, 765 F.2d 698, 705 (7th Cir. 1985) (quoting Hodel v. 

Indiana, 452 U.S. 314, 322 (1980)). Those legitimate purposes that a state may seek to regulate 

include “the traditional police power [such as] . . . [providing] for public health, safety, and 

morals.” Tagami v. City of Chicago, 875 F.4d 375, 379 (7th Cir. 2017). A state may use its “its 

voice and its regulatory authority to show its profound respect for the life within the woman,” 

recognizing that it has “a legitimate interest in seeing to it that abortion, like any other medical 

procedure, is performed under circumstances that [ensure] maximum safety for the patient.” 

Gonzales, 550 U.S. at 157; Roe, 410 U.S. at 150. In assessing whether a state’s chosen mean of 
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furthering their legitimate government interest is satisfies rational basis review, the Constitution 

does not require a state “to draw the perfect line nor even to draw a line superior to some other 

line it might have drawn,” but rather “it requires only that the line actually drawn to be a rational 

line.” Armour v. City of Indianapolis, 566 U.S. 673, 685 (2012).  

Here, the State of Greene’s fetal remains provisions is rationally related to the state’s 

significant interest in recognizing the dignity and humanity of the unborn child. The State of 

Greene has a legitimate interest in establishing respect for unborn life, seeing to the humane and 

dignified disposal of fetal remains, and ensuring that these dispositions are being performed, so 

as to ensure the safety of the woman undergoing an abortion. R. at 12. The fetal remains 

provisions ensure that the disposition being performed under circumstances that ensure 

maximum safety for the patient and the unborn life. The fact the State of Greene legislature 

passed the fetal remains provisions as part of House Bill 222 endows it with a presumption of 

rationality. Respondents are free to disagree with these provisions, but a simple disagreement 

with a statute is not enough to rebut the presumption of rationality. The fetal remains provisions 

were passed in furtherance of the health and safety of women seeking an abortion and, under this 

Court’s rational basis jurisprudence, the fact the State of Greene can articulate a legitimate 

government end is sufficient to uphold this law under rational basis review. 

B. The Fetal Remains Provisions Do Not Cause an Undue Burden on Abortion 

Because it Does Not Impede Upon a Woman’s Access to Abortion, and it Does Not 

Cause Increased Logistical Issues. 

 

This Court has held that a regulation furthering a legitimate state interest is nonetheless 

impermissible when it places an undue burden on a woman seeking an abortion. Casey, 505 U.S. 

at 877. An unnecessary health regulation with the purpose of presenting a substantial obstacle to 

a women seeking an abortion imposes an undue burden and is thus not permitted under the Roe 
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framework. Id. at 878. However, simply because a regulation poses a burden does not mean that 

burden is undue. Recognizing that “[n]ot all burdens on the right to decide whether to terminate a 

pregnancy will be undue,” this Court since Casey has engaged in a case-by-case balancing to 

reconcile the State’s interest at protecting the unborn and a woman’s right to terminate her 

pregnancy. Id. at 876. To determine whether a regulation prohibits a woman from making the 

ultimate decision to terminate her pregnancy, the court must determine whether the requirement 

imposes “a substantial obstacle in the path of women seeking an abortion. Whole Women’s 

Health, 136 S. Ct. at 2316. This determination “requires that courts consider the burdens a law 

imposes on abortion access together with the benefits those laws confer.” Id. at 2309 (citing 

Casey, 505 U.S. at 887–88). 

 

1. The fetal disposition statute does not impose a burden upon abortion 

access, because the statute applies only if the potential child’s life already has 

ended, either by abortion, miscarriage or stillbirth. 

 

In Whole Women’s Health, this Court analyzed whether a Texas statute requiring 

abortion providers to hold active admitting privileges at a hospital within 30 miles of where they 

work imposed an undue burden on women seeking abortion services. Whole Women’s Health, 

140 S. Ct. 2103, 2112 (2020). This Court did not make a per se finding that such a regulation 

was impermissible because it posed an undue burden. Rather, this Court took a results-oriented 

approach and held it was not the regulation itself that created the undue burden, but rather the 

fact that regulation resulted in about half of abortion clinics in Texas to close. Id. at 2313. The 

regulation also increased the number of women living over 150 miles from the nearest clinic 

from 86,000 to 400,000 and the number of women living over 200 miles from the nearest clinic 

from 10,000 to 290,000. Id. at 2313; see Casey, 505 U.S. at 895 (a regulation poses an undue 
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burden when it places “substantial obstacle to a woman's choice” in “a large fraction of the cases 

in which” it is implicated). 

Here, the fetal remains provisions do not pose an undue burden on women seeking an 

abortion because it substantially differs from the Texas statute at issue in Whole Women’s 

Health. The fetal remains provision neither placs any substantial obstacle in the path of a 

woman’s choice in giving birth, nor limits the amount of available abortions in the area or where 

those abortions can be provided. First, the text of the statute makes clear that the fetal remains 

provisions only apply once an abortion has occurred (R. at 5). The first consideration under the 

fetal remains provisions is for the woman to decide whether she wishes to dispose of the remains 

herself or have the facility dispose of them. R. at 5; see GREENE STAT. ANN. § 16-34-3-2(a) 

(vesting “the right to determine the final disposition of an aborted fetus” with the woman seeking 

the abortion). A further requirement is for the facility to inform the woman of this right. R. at 5. 

However, this law only comes into effect once the abortion has been conducted. Women are not 

required to make this election prior to undergoing an abortion (nor is there any evidence 

indicating abortions clinics are conducting abortions in this way). 

But second, Respondents’ claim that the fetal remains provisions will “impose onerous, 

unjustified, and medically unnecessary burdens on women seeking . . . abortion care in the State 

of Greene” (R. at 10). However, the record lacks any mention of how this will occur. Unlike 

Whole Women’s Health, which provided well-documented evidence of the hardships faced by 

abortion providers (including closing their facilities), respondents have offered no evidence to 

sustain any of the claims that abortion clinics will suffer hardships. The Fourteenth Circuit’s 

findings that “a woman’s access to abortion will be significantly burdened[] because it will be 

more difficult and expensive for healthcare facilities to dispose of fetal remains or to find 
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vendors to handle this task in compliance with the law,” that this will create “logistical 

difficulties and increased expenses,” and that this will “drive [c]linics from providing abortion 

services and increase costs for women seeking abortions” is wholly speculative. R. at 11. There 

is no evidence in the record to support such a finding. 

Other courts addressing fetal remains provisions have come to similar results. In Planned 

Parenthood v. Minnesota, the Eighth Circuit upheld a fetal remains provision by making a 

distinction between regulating abortion and regulating an issue touching and concerning 

abortion. Planned Parentgood v. Minnesota, 910 F.2d 479, 486–88 (8th Cir. 1990). The fetal 

remains provision at issue in Planned Parenthood v. Minnesota required fetal remains to be 

disposed of in a way “directed by the commissioner of health.” Id. at 481 n.2. The Eighth Circuit 

held that such a law merely “regulate[d] an issue related to abortion” rather than “burden[ing] a 

woman’s right to choose to have an abortion.” Id. at 487. 

Here, the fetal remains provisions do not regulate abortion, but rather regulate issues 

touching and concerning abortion—namely, how to dispose of fetal remains. Such a regulation, 

allowing the woman to make the first decision in what is done with the fetal remains and then 

proscribing how the remains should be disposed if the woman wishes for the abortion facility to 

handle the fetal remains, imposes no requirements on who may get an abortion or how the 

abortion is to be conducted. R. at 5. The fetal remains provisions here are much narrower than 

that in Planned Parenthood v. Minnesota, which gave deference to the Commissioner of Health 

to impose any regulation for the disposition of fetal remains he saw fit. Here, the State of Greene 

created a more limited regulatory scheme and one that has already been used in the State in other 

contexts. R. at 5; compare GREENE STAT. ANN. §§ 35-2-1(a) and 16-37-3 (moving fetal remains 



21 

 

from the infectious and pathological waste regime to the burial transmit regime) with MINN. 

STAT. § 145.1621(3) (requiring disposal in a manner “directed by the commissioner of health”).  

2. The statute does not impose increased logistical difficulties and costs on 

abortion providers. 

 

The fact that a regulation results in an increase in the costs of or difficulties in obtaining 

an abortion is not sufficient to conclude that an abortion regulation poses an undue burden. See 

Casey, 505 U.S. at 875 (calling it an “overstatement” to say there exists “a right to decide 

whether to have an abortion ‘without interference from the State.’”) (citing Planned Parenthood 

of Central Mo. v. Danforth, 428 U.S. 52, 61 (1976)). Just about any state regulation could 

ostensibly result in increasing the cost of an abortion or decreasing the availability. The fact that 

a valid law has an “incidental effect of making it more difficult or more expensive to procure an 

abortion cannot be enough to invalidate it;” but rather, that regulation must “impose[] an undue 

burden” on a woman’s ability to procure an abortion. Id. at 874. 

Here, there is neither evidence for the proposition that the cost of abortions for healthcare 

facilities will increase, nor that they will face increased logistical issues by depositing fetal 

remains as human remains rather than medical waste. Nor has it been shown that the provision 

will actually limit women access to an abortion in the State of Greene. The fetal remains 

provision statute requires only that a healthcare facility inform the mother that she has the 

ultimate right to determine the final disposition of the remains, which causes no undue harm or 

additional logistical costs on the mother or the abortion providers. R. at 5. Here, the fetal remains 

provisions help to ensure the woman receives a safe procedure, while protecting the potentiality 

for human life, and respectfully dispositions of the unborn life. 

3. The fetal remains provisions do not impose an intrusive or heavy burden 

on women whose belief on the status of embryonic and fetal tissue and the 

meaning of abortion differs from that of the State of Greene. 
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Contrary to the holding of the Fourteenth Circuit, the fetal remains provisions do not 

impose an intrusive and heavy burden on women whose belief about the status of embryonic and 

fetal tissue and the meaning of abortion or miscarriage differ from the viewpoint endorsed by the 

state, nor do the fetal remains provisions create any “impermissible psychological burden” on the 

mother. R. at 11. Moreover, the fetal remains provisions do not inherently treat the fetus as a 

human being; but rather simply as the fetal remains, or the remains of unborn life. 

The fetal remains provisions only give the woman a choice as to the disposition of the 

remains and, if the woman so decides, proscribing a method by which the unwanted remains are 

to be disposed of. See GREENE STAT. ANN. § 16-34-3-2(a) (providing the woman with the “right 

to determine the final disposition of an aborted fetus); § 16-34-3-4(a) (applying the “burial 

transmit permit” regime to aborted fetuses). This Court in both Roe and Casey did not prevent 

states from treating fetal remains as it would human remains. This point is re-enforced by the 

fact that many states, including the State of Greene, already have homicide laws that apply 

exclusively to the unborn. GREENE STAT. ANN. § 5-19(a) (2016) (“[a] person who unlawfully 

causes the death of an unborn child is guilty of the separate offense of order of an unborn child,” 

where the death is caused in perpetration of the murder of the mother, through willful or 

malicious acts intended to cause the death of the unborn child, or through acts inherently 

dangerous to human life and done so recklessly and wantonly as to evidence a disregard for life); 

see e.g., N.C. GEN. STAT. § 14-23.2 (2021) (similar provision for North Carolina).  

While true that the State of Greene is not required to treat fetal remains the same as other 

human remains, states may still recognize the dignity and humanity of the unborn. A majority of 

states already subscribe to this same philosophy by enforcing fetal homicide laws, the 

constitutionality of which has never been doubted. See Coleman v. DeWitt, 282 F.3d 908, 912–
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13 (6th Cir. 2002) (rejecting the argument that the criminalization of fetal homicide was 

unconstitutional as applied to unborn children before viability). States treat the unborn and non-

viable as persons of purposes of fetal homicide statutes, as well as wrongful death statutes. See 

e.g., Di Donato v. Wortman, 358 S.E.2d 489 (N.C. 1987) (permitting recovery for wrongful 

death to a fetus caused by medical negligence). The term “fetal homicide” itself presumes that 

the unborn child is a person, at least for the purposes of this statutes, as “homicide” is the “killing 

of one person by another.” Homicide, BLACK’S LAW DICTIONARY (9th ed. 2009). While true that 

the unborn are not persons under the Fourteenth Amendment or any other law in this country, 

that does not prohibit states from recognizing their inherent dignity and humanity. 

CONCLUSION 

Based on the foregoing, the Fourteen Circuit’s order granting Plaintiff’s motion for 

summary judgment should be reversed, and the case remanded for further proceedings. 
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