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QUESTIONS PRESENTED 
 

(1) Whether all pre-viability prohibitions on elective abortions are unconstitutional? 
 

(2) Whether a state statute requiring healthcare facilities to dispose of embryonic and fetal 
remains in the same manner as other human remains imposes and undue burden on a 
woman’s decision to have an abortion?   
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STATEMENT OF THE CASE 

I. Factual background 

This case concerns two laws recently enacted in the State of Greene (“the State”). The 

first is a pre-viability abortion ban. (R. at 2.) The second concerns the disposal of fetal 

remains. (R. at 5.) 

With the election of a new governor and several of the legislative seats, old-fashioned 

values were easily seen as a part of many new laws in the State. (R. at 2.) Among these laws 

was House Bill 411, or the “Gestational Age Act,” (“the Act”) and House Bill 222 (“fetal 

remains provisions”). (R. at 2, 5.) 

The Act provides: 

Except in a medical emergency or in the case of a severe fetal abnormality, a 
person shall not perm, induce or attempt to perform or induce and abortion of 
an unborn human being if the probable gestational age of the unborn human 
being has been determined to be greater than fifteen (15) weeks. 
 

(R. at 2.) The Act additionally allows abortions if a licensed physician determines 

“abortion is necessary to protect the health or life of the mother,” or if the “pregnancy 

resulted from rape or incest.”  (R. at 2). Many States have enacted such statutes that 

not only burden access to abortion but deny outright access to many people. This is 

despite the Court’s clear precedent that denying access to abortion pre-viability is 

unconstitutional. This law criminalizes knowingly and intentionally performing an 

abortion that is prohibited by law. Greene St. Ann. § 16-34-2-7(a); (R. at 3). Anyone 

who violates this law would commit a felony and could face “disciplinary sanctions” 

and “civil liability for wrongful death.” Greene St. Ann. § 16-34-4-9(a); (R. at 3). 

 The Respondent, Dr. Elon Sternberger, is a physician at Green Women’s 

Health Clinic, the only licensed abortion clinic in the State. (R. at 4). This clinic only 

offers abortion up to 16 weeks of pregnancy. (R. at 4). The Petitioners are the State of 

Greene and the Attorney General. (R. at 4).  
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 The fetal remains provision regulates the disposal of fetal remains. (R. at 5). 

The statute requires that fetal remains is disposed of in the same manner as human 

remains if the disposal is left to the clinic. (R. at 5). Prior to the fetal remains 

provisions, regulations specified that incineration authorized for infectious and 

pathological waste was sufficient for disposal. (R. at 5). The provision makes it clear 

that a woman is afforded a choice about the final disposition of the aborted fetus, and 

this provision only applies to the abortion facility. (R. at 5). 

II. Procedural History 

The Clinic challenged both laws the day the Act was signed into law. (R. at 4, 

6). The next day, the District Court issued a temporary injunction enjoining 

enforcement of the Act and the provisions. (R. at 4). Additionally, the district court 

also granted the Clinics motion to limit discovery to whether viability mark is before 

15 weeks. (R. at 4) The State’s discovery did not address this, but criticized the 

Supreme Court’s viability framework. (R. at 4) 

The District Court granted summary judgment in favor of the clinic on both 

the Act and the fetal remains provisions, as 15 weeks is decidedly before viability, 

and “viability marks the earliest point at which the State’s interest in fetal life is 

constitutionally adequate to justify a legislative ban on non-therapeutic abortions.” (R. 

at 5, 6). Furthermore, the District Court found the fetal remains provisions an undue 

burden on the woman who is seeking an abortion. (R. at 6). Additionally, the District 

Court issued a permanent injunction, enjoining the Act and the fetal remains 

provisions in all applications. (R. at 6). 

The Court of Appeals upheld the District Court decision, citing clear Supreme 

Court precedent. (R. at 14).  
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Summary of the Argument 

The first issue that is facing the Court today is whether a pre-viability complete ban 

on abortions after 15 weeks is unconstitutional. While the State can enact some restrictions 

and regulations pre-viability, that is where the State interest in a woman’s body ends. 

Planned Parenthood of Se. Pennsylvania v. Casey, 505 U.S. 833, 871 (1992). 

The State of Greene General Assembly House Bill 411(the “Act”) is a complete ban, not 

a regulation as the State of Greene (the “State”) insists and restricts a class of woman from 

obtaining an elective abortion pre-viability. Roe v. Wade, 410 U.S. 113, 163–64, (1973), 

established the viability framework. The Casey Court, upon being asked to overturn Roe, 

reaffirmed its constitutionality and established the undue burden standard. Casey, 505 U.S. at 

878-79.  

While the State has rejected the viability framework in the courts below, the state asserts 

that their interests in banning abortions pre-viability justifies intruding on a constitutionally 

protected area. By upholding a pre-viability ban, this Court would effectively overturn Roe v. 

Wade and nearly five decades of precedent.  The State’s reading of Gonzales v. Carhart, 550 

U.S. 124 (2007) is seriously erred if they believe Gonzales supports a pre-viability complete 

ban. Additionally, the District Court rightly did not defer to the legislature’s findings because 

the ban, on its face, is unconstitutional in its rejection of Supreme Court precedent. Finally, 

even if the District Court did refer to the legislature’s findings, they would have found this 

Act overbroad, because the State was attempting to eliminate D&E procedures, but instead 

implemented a statute that banned all procedures after 15 weeks, and no procedures, 

including D&E, before 15 weeks.  

The second issue faced by this Court is whether a state statute requiring healthcare 

facilities to dispose of embryonic and fetal remains in the same manner as other human 
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remains imposes and undue burden on a woman’s decision to have an abortion. The Fetal 

Remains Provisions resulting from House Bill 222 is unconstitutional because the law is not 

justified here by any valid state interest. A state is required to state a valid interest when 

regulating or restricting abortions procedure and the State does not meet this standard. Even 

under the State’s rational-review standard, the alleged interest in this case is inconsistent with 

the writing of the law in House Bill 222. Additionally, the State attempts to force women and 

the law to treat and view a fetus as a legal person which is unsupported by law and rejected 

by precedent. 

Even if this Court were to find that the State has met the burden for providing a valid state 

interest that is rationally related to the law, the Fetal Remains Provision places an undue 

burden on all women seeking an abortion. The Fetal Remains Provision is unconstitutional 

because it has the purpose or effect of presenting a substantial undue burden on women 

seeking an abortion that ultimately controls their decision to terminate. This undue burden 

must be outweighed by benefits conferred by a law created under valid state interest in order 

to be upheld as constitutional. Here, there are no clear benefits conferred by the law and 

exhaustive human remains provisions existed prior to House Bill 222. These minimal to 

completely lacking benefits cannot outweigh the several burdens placed on women and 

clinics through this law. In conclusion, House Bill 222, and the Fetal Remains Provision 

within, is merely a backdoor discrimination attack on the right to pre-viability abortion and 

should be stricken as unconstitutional.  
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STANDARD OF REVIEW 
 

A granting of summary judgment is reviewed de novo. Anderson v. Liberty Lobby, 

Inc. 477 U. S. 242, 248 (1986). Summary judgment is appropriate when there is no genuine 

issue of material fact. Id. 

ARGUMENT 

I. Under Supreme Court precedent, the Greene Act Is Unconstitutional On Its 
Face, And That Precedent Should Not Be Overruled. 
 

For decades, states, interest groups, the federal government, and even this Supreme Court 

whittled down the landmark case of Roe v. Wade and a woman’s right to choose abortion 

down to the narrowest interpretation. Casey, 505 U.S. at 878-79; Gonzales, 550 U.S. 124; 

Harris v. McRae, 448 U.S. 297 (1980) (allowing a ban on abortion using federal Medicaid 

funds); Webster v. Reproductive Health Services, 492 U.S. 490 (1989) (upholding law that 

forbids the use of public facilities for abortions upheld); Rust v. Sullivan, 500 U.S. 173 (1991) 

(allowing a gag rule barring abortion counseling and referral). Despite this, the core principle 

of protecting a woman’s autonomy over her own body has withstood the test of time for 

almost five decades. Roe, 410 U.S. 113; Casey, 505 U.S. 833; June Med. Servs. L. L. C. v. 

Russo, 140 S. Ct. 2103 (2020).  This right has been upheld by both conservative and liberal 

Justices. Id. State interest in preserving fetal life does not exist until viability; here, the State 

has blatantly disregarded this constitutional precedent.  

Viability framework is not arbitrary. While there were some factual differences 

between Roe and Casey, both agree that “viability marks the earliest point at which the 

State’s interest in fetal life is constitutionally adequate to justify a legislative ban on [elective] 

abortions.” Casey, 505 U.S. at 860; Roe, 410 U.S. at 163–64. Viability is obtained at the stage 

of a fetus when it could survive outside the womb. No state can force a woman to carry a 

fetus until the fetus can survive outside the womb - without using the woman’s body. Id. 

Nobody, born or unborn, has the right to use another’s body.   
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While other states have tried to ban abortion procedures that effectively ban abortion 

before viability, some credit must be given to the State for saying exactly what they want to 

do – ban abortion outright after fifteen weeks. Fifteen weeks is undoubtedly before viability; 

in the United States, viability occurs at approximately twenty-four weeks of pregnancy. See 

generally Breborowicz G. H.  Limits of fetal viability and its enhancement, 5(1) Early 

Pregnancy 49-50 (2001). The fifteen-week ban in this case makes the State’s law 

unconstitutional on its face. A finding that the State’s abortion law in this case is valid, would 

require a complete overturning of Roe v. Wade. The State claims its primary goal, is to ban 

the most common second semester abortion procedure, dilation and evacuation (D&E). (R. at 

3). This reasoning is overbroad, and in this sense their legislation is also overbroad. The State 

has failed to specifically articulate in detail the type of procedure banned and instead ask this 

court to overrule the core holding of Roe v. Wade. 

There are no material changes in law or fact that could warrant overturning the core 

holding of Roe v. Wade – the standard for nearly half a century. The Roe Court found that 

between the disciplines of medicine, philosophy, and religion there is no unanimous 

conclusion as to when life begins. Roe, 410 U.S. at 159.  Additionally, the Court in Casey 

stated that a “decision to overrule should rest on some special reason over and above the 

belief that a prior case was wrongly decided.” Casey, 505 U.S. at 864. A change in the 

membership of the Court that changes law simply because doctrinal ideology differs from the 

membership of those before them makes the Court no different than the president or the 

legislature. Id (citations omitted). The Court has had several opportunities to reexamine the 

core holding of Roe and on multiple occasions has upheld Roe’s constitutionality. E.g., 

Casey, 505 U.S. at 864; Whole Woman's Health v. Hellerstedt, 136 S. Ct. 2292 (2016); 

Gonzales, 550 U.S. 124; Harris v. McRae, 448 U.S. 297 (1980) ; Webster, 492 U.S. 490; 
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Rust, 500 U.S. 173; June Medical, 140 S. Ct. 2103. It is a Justice’s “obligation is to define the 

liberty of all, not to mandate [his] own moral code.” Casey, 505 U.S. at 850.  

Women have depended on the availability of abortion services for over the last half 

century, and nearly one in four women will have an abortion during their lifetime. See Rachel 

K. Jones and Jenna Jerman, Population Group Abortion Rates and Lifetime Incidence of 

Abortion: United States, 2008-2014, 107 Am. J. of Pub. Health 1904, 1909. The Court in 

Casey understood the essential role abortion played in gender equality, emphasizing that the 

“ability of women to participate equally in the economic and social life of the Nation has 

been facilitated by their ability to control their reproductive lives.” Casey, 505 U.S. at 856.  

Constitutional protection of a woman’s choice to terminate her pregnancy comes from the 

Due Process clause of the Fourteenth Amendment. Casey, 505 U.S. at 846-47. As a reminder, 

the Fourteenth Amendment states that no State shall “deprive any person of life, liberty, or 

property, without due process of law.” U.S. Const. amend. XIV, § 1. This Court should focus 

on the term “liberty” in this case. While the State might argue for a literal reading of 

“liberty,” the clause has long been interpreted to contain a substantive component as well. 

This substantive component bars “certain government actions regardless of the fairness of the 

procedures used to implement them.” Casey, 505 U.S. at 846.  The Court held in Whitney v. 

California that “all fundamental rights comprised within the term liberty are protected by the 

Federal Constitution from invasion by the States.” Whitney, 274 U.S. 357, 373 (1927) 

(overruled on other grounds). 

A. The Ultimate Right to Terminate a Pregnancy is Grounded in the Due 
Process Clause of the Fourteenth Amendment of the United States 
Constitution and Supported by Several Layers of Precedent. 

 
The 

 “realm of personal liberty which the government may not enter” is of utmost importance. 

Id. at 847. The Constitution does not address marriage, contraception, or abortion; however, 
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the Constitution also fails to cover well-established rights such as privacy. Privacy law is not 

addressed in the Constitution, nevertheless “the Court has recognized that a right of personal 

privacy, or a guarantee of certain areas or zones of privacy, does exist under the 

Constitution.” Roe, 410 U.S. at 152. Over time, the Court has found this right to privacy 

rooted in the First Amendment, Fourth Amendment, and Fourteenth Amendment1. Nearly 

five decades of Supreme Court Justices have upheld the core holding of Roe v. Wade, and 

greater have upheld a constitutional right to privacy. The State is asking this Court to overrule 

not only Roe, but the whole line of cases that support Roe. Seminal cases hold the State 

should not have any say in marriage or contraception choices. Loving v. Virginia, 388 U.S. 1, 

12 (1967) (striking down antimiscegenation statutes in Virginia as unconstitutional under the 

equal protection and due process clauses of the Fourteenth Amendment); Obergefell v. 

Hodges, 576 U.S. 644 (2015) (Ruling that the Fourteenth Amendment requires all states to 

license marriages between same-sex couples); Griswold, 381 U.S. at 485;  Eisentstadt v. 

Baird, 405 U.S. 438 (1972) (upholding the right to contraception for unmarried persons). 

Ultimately, regulating abortion is a balancing of State interests and a woman’s liberty. Casey, 

505 U.S. at 840.  

It is settled law, even before Roe, that there are Constitutional limits on a State’s right to 

interfere with the most basic decisions about family. Id. The Court in Casey recognized that 

the State did have an interest throughout the entire pregnancy, but it was limited. Id. The line 

of decisions addressing contraceptive use, based off major decisions about liberty, fully 

support the finding in Roe. Id. at 834. In fact, Casey states that if there is an error in Roe, this 

                                                
1	Stanley v. Georgia, 394 U.S. 557, 564 (1969) (Holding that private possession of obscene 
material fell under the protection of the First Amendment); Katz v. United States, 389 U.S. 
347, 350 (1967) (holding that the Government violated Katz’ right to privacy rooted in the 
First Amendment when the FBI placed an electronic bug on the outside of a telephone 
booth); in the penumbras of the Bill of Rights, Griswold v. Connecticut, 381 U.S. 479, 484-
85 (1965) (holding married couples have right to make their most basic decisions about 
family); Meyer v. Nebraska, 262 U.S. 390, 399 (1923).	
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“error would go only to the strength of the state interest in fetal protection, not to the 

recognition afforded by the Constitution to the woman’s liberty,” meaning that to overcome 

Roe, the argument cannot be that the Constitution does not afford this right to women. Id. at 

867. The Casey Court predicted that inevitably, there would be efforts to overturn its 

decision. Id. Pregnancy intensely affects a women’s body, and therefore, her liberty is 

stronger than any state interest until the fetus reaches viability. Id. at 852-53. The State, in 

asking to overrule Roe, does not make the adequate showing required to pass constitutional 

muster. The viability line is the central holding of Roe. 410 U.S. at 163-64. Although Casey 

overruled the trimester framework from Roe for the State’s interest, the Court refused to 

overrule the Roe viability framework. Casey, 505 U.S. at 846.  

The State can only start having an interest in banning abortion once the fetus is able to 

survive outside the woman’s body, or when “there is a realistic possibility of maintaining and 

nourishing a life outside the womb, so that the independent existence of the second life can in 

reason and all fairness be the object of state protection that now overrides the rights of the 

woman.” Id. at 870.  

The Casey decision has three central holdings.  

First is a recognition of the right of the woman to choose to have an abortion 
before viability and to obtain it without undue interference from the State. 
Before viability, the State's interests are not strong enough to support a 
prohibition of abortion or the imposition of a substantial obstacle to the 
woman's effective right to elect the procedure. Second is a confirmation of the 
State's power to restrict abortions after fetal viability, if the law contains 
exceptions for pregnancies which endanger the woman's life or health. And 
third is the principle that the State has legitimate interests from the outset of 
the pregnancy in protecting the health of the woman and the life of the fetus 
that may become a child. These principles do not contradict one another; and 
we adhere to each. 
 

Casey, 505 U.S. at 846.  
 

The State’s goal is to discard the first two holdings entirely and remove the viability 

framework. The Act in this case bans abortions after fifteen weeks, but it would still 
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effectively overturn Roe. Allowing a ban after fifteen weeks  would allow any state to ban 

abortion at any stage after conception.  If the viability line is discarded, there will be a 

plethora of states that will ban abortion immediately in all circumstances through the use of 

abortion trigger laws. Eighteen States have abortion trigger laws or pre-Roe bans in their 

statutes; efficively, if Roe is overturned, these laws will immediately ban abortion. What if 

Roe Fell? Center for Reproductive Rights, (Sept. 23, 10:15 PM), 

https://maps.reproductiverights.org/what-if-roe-fell. This Court affirm the District Court and 

refuse to overturn nearly half a century of precedent that affirms and reaffirms the central 

holding of Roe.  

This Court should use the undue burden standard in this case that is intimately tied the 

viability framework and upheld most recently in June Medical, 140 S. Ct. at 2113. The June 

Medical case mirrors Whole Woman’s Health because the law enacted in Louisiana was 

almost word for word as the same as the statute in Texas in Whole Woman’s Health. Compra 

Id. with Whole Woman's Health v. Hellerstedt, 136 S. Ct. 2292 (2016). The act stated that 

abortion providers must have “active admitting privileges at a hospital not further than 30 

miles from the location at which the abortion is performed and that provides obstetrical or 

gynecological health care services.” Id. However, in this case, the District Court monitored 

several doctors as they tried to get admitting privileges at various hospitals that met this 

description. Id.  

The District Court found that, through no fault of their own, only one of the doctors out of 

six was able to obtain admitting privileges, due mostly to the stigma abortion providers faced 

in Louisiana. Id. at 2123.  Some hospitals barred any doctor with admitting privileges from 

performing abortions, and some had other requirements, such as a requirement for a 

“covering doctor” who was to serve as backup. Id at 2124. The difficulty of obtaining 

admitting privileges would allow only one doctor out of the six to continue performing 
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abortions, leaving him as the only provider for 10,000 women that seek abortions annually in 

Louisiana. Id. at 2129-30. The Supreme Court upheld the lower court’s factual findings and 

held that this would place an undue burden on women seeking an abortion, as well as 

preventing some women from obtaining a pre-viability abortion altogether. Id. at 2133. The 

Court found that enforcing the admitting privileges would mean longer wait times, increased 

crowding, and higher risk to those whose pregnancies progressed while they were waiting for 

an abortion, who may have no option but to have a surgical procedure at that point. Id. at 

2129-30. Additionally, there would be increased travel times, which is also magnified by 

Louisiana’s requirement that a women visit the clinic the day before. Id. These burdens 

“would fall disproportionately on poor women, who are least able to absorb [these costs].” Id. 

at 2130. Louisiana argued that this burden would not fall on every woman in Louisiana that 

seeks an abortion. However, “the abortion-related law is unconstitutional on its face if  ‘it 

will operate as a substantial obstacle to a woman’s choice to undergo an abortion’ in ‘a large 

fraction of the cases in which it is relevant’” Id. at 2132-33, (citing Casey, 505 U.S. at 894). 

While June Medical did not explicitly examine the viability standard, it adhered to it, like 

Whole Woman’s Health before it.  The burden was undue for those women seeking an 

abortion pre-viability. June Medical, 140 S. Ct. at 2133. “Stare decisis instructs us to treat 

cases alike . . . The Louisiana law burdens women seeking pre-viability abortions to the same 

extent as the Texas law . . . .” Id. at 2141-42 (Roberts, C.J., concurring in judgment). While 

Chief Justice Roberts dissented in Whole Women’s Health, the importance of precedence held 

him to concur in this case. Like the plurality opinion stated in Casey, merely a difference of 

opinion and a belief that the case was wrongly decided is not enough to overcome stare 

decisis. See Id. at 2132; Casey, 505 U.S. at 864.  

In the case at bar, it is not as much a question of an undue burden, as an outright 

prohibition. The Act bans women who are over fifteen weeks pregnant from obtaining an 
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abortion. While the only clinic in the state performs abortion only up to sixteen weeks, the 

State argues that it really doesn’t affect that many women – about a 100. However, the same 

was true in June Medical – it didn’t have the effect of preventing all women from obtaining 

an abortion, just the ones that weren’t privileged enough to travel to the clinic. 140 S. Ct. at 

2130. However, “the relevant denominator is ‘those [women] for whom [the provision] is an 

actual rather than irrelevant restriction.” Id. at 2132-33, citing Casey 505 U.S. at 894.  This 

ban on abortions after fifteen weeks would prevent a whole class of women from exercising 

their constitutional rights to obtain an abortion pre-viability, much like the cases above.  

In Casey, the provision addressed was a requirement to obtain a husband’s permission to 

obtain an abortion. Casey, 505 U.S. at 894. The Casey Court had no limit on the reasons why 

a woman might not want to tell her husband, among them domestic and child abuse. Id. at 

894-95. Ultimately, the woman’s choice to end her pregnancy overrides her husband’s wants, 

because of the profound and invasive affect a pregnancy has on a woman’s body. Id. The 

Court knew that this provision might not touch many women but reasoned that it placed an 

undue burden on those it did affect. Id.  

B. The State’s Ban on Abortion Constitutes a Prohibition to Women Seeking 
an Abortion Pre-Viability, and the District Court Rightly Did Not Refer 
to the Legislature’s Findings. 
 

The 

 State regards Act as a mere regulation, they would like to be subjected to the undue 

burden standard. However, even that does not hold up. As several cases have held, if it 

produces an undue burden on those it does affect, the Act is unconstitutional. Id. at 876.  

 The State believes the precedent set in Gonzales supports its claim. This reading of 

Gonzales is seriously flawed.  
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In Gonzales, the Court upheld a ban on a procedure they dubbed “intact D&E. 1” 

Gonzales, 550 U.S. at 168. The court focused on the third prong of the Casey holding, “the 

principle that the State has legitimate interests from the outset of the pregnancy in protection 

the health of the woman and the life of the fetus that may become a child.” Id. at 145. 

Regulations that simply “create a structural mechanism by which the state . . . may express 

profound respect for the life of the unborn are permitted, if they are not a substantial obstacle 

to the woman’s exercise of the right to choose.” Id. at 146. Casey, the Court held, “struck a 

balance,” and it could easily apply that standard to the ban on intact D&E. Id. The Court in 

Casey recognized that the State has a limited interest, and that fetuses do have some rights 

when it comes to the “profound respect for the life of the unborn.” Id. However, a fetus does 

not have more rights than a person or the right to use someone else’s body. The Court 

prohibited access to this procedure, and still used the viability framework to uphold the ban. 

Id. at 168. While there was some argument that the described procedure covered the normal 

D&E procedure, the Court held that it only encompassed “intact” D&E. Id. at 128. However, 

if it had also included standard D&E, which is the most common surgical abortion procedure 

in the second trimester, the regulation would effectively become a ban on all second semester 

abortions, which would be an undue burden. Id. at 127.  

The State believes that Gonzales “preserves the possibility in protecting unborn life can 

justify a pre-viability restriction on abortion.” (R. at 7-8). While the State can impose 

regulations that “may express a profound respect for the life of the unborn” the State may not 

go so far as to ban pre-viability abortions to an entire group of women, in this case those 

women in their sixteenth week of pregnancy. Id. at 146.  Gonzales held that that banning one 

procedure, and because there was much uncertainty over whether that procedure was safer for 

                                                
1	The	banned	procedure	has	several	names,	including	“dilation	and	extraction”,	“D&X”,	and	
“partial-birth	abortion”	
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the woman, still meant there was another option for that same woman. Id. at 147.  In the 

State’s Act in this case, there is no alternative for the sixteen-week pregnant woman, except 

to possibly travel out of state. This “alternative” has been shown to be unworkable, 

disproportionately affecting poor women and women of color. June Medical, 140 S. Ct. at 

2130. Additionally, a regulation on the “time frame” a woman can terminate her pregnancy 

goes to the very central holding of Roe and Casey. What is viability if not a time frame? 

Decreasing that time frame a woman can make that decision marks a point before viability. 

After viability is when the State can start regulating a time frame. Casey, 505 U.S. at 846.  

Also in Gonzales, the Court found it unnecessary and inappropriate to defer to Congress’ 

findings in instance where they were proven to be incorrect: 

Whether or not accurate at the time, some of the important findings have 
been superseded. Two examples suffice. Congress determined no medical 
schools provide instruction on the prohibited procedure. The testimony in the 
District Courts, however, demonstrated intact D & E is taught at medical 
schools. Congress also found there existed a medical consensus that the 
prohibited procedure is never medically necessary. The evidence presented in 
the District Courts contradicts that conclusion. Uncritical deference to 
Congress' factual findings in these cases is inappropriate. 

 
Gonzales 550 U.S. at 165–66 (2007) (citations omitted). Although courts review legislative 

“factfinding under a deferential standard,” the courts do not “place dispositive weight on 

Congress’ findings.” Gonzales, 550 U.S. at 165. 

 Similarly, In the present case, the District Court rightly did not refer to the legislative 

findings because it was inappropriate. The State’s interests are irrelevant if the law is a 

prohibition, as it is in this case.  

C. Even if the District Court Did Refer to The Legislature’s Findings, The 
Act Is Overbroad, Covering Abortions Outside the D&E Procedure for 
Those Over 15 Weeks, And Allowing D&E Procedures Before 15 Weeks.  
 

Even if this Act is somehow found not to violate several decades of Supreme Court 

precedent, the Act is still overbroad. The Act both applies to areas that the Legislature didn’t 

mean to affect, as well neglecting an area the Act would have wanted to cover.  
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In the first case addressing D&E, Stenberg v. Carhart, the Nebraska legislature attempted 

to ban intact abortion like Congress’ later bill. See Stenberg v. Carhart, 530 U.S. 914, 921 

(2000). The statute in Stenberg banned “deliberately and intentionally delivering into the 

vagina a living unborn child, or a substantial portion thereof, for the purpose of performing a 

procedure that the person performing such procedure knows will kill the unborn child and 

does kill the unborn child.” Id. at 938. This statute of course covered intact D&E, but also 

had the effect of encompassing standard D&E as well. Id. at 917. “Both procedures can 

involve the introduction of a “substantial portion” of a still living fetus, through the cervix, 

into the vagina.” Id. at 917. The court found that even though the statute’s aim was to ban 

intact D&E, the medically imprecise language made it possible to cover a much broader 

range of termination procedures. Id. at 939. The Court even noted that it would be simple to 

provide exceptions for D&E or other procedures. Id. The relevant question was not whether 

the law intended to ban intact D&E, but whether the intent behind the law was to ban only 

intact D&E. Id. The Court then rejected the Nebraska Attorney General’s limiting 

interpretation that the statute would only apply to intact D&E, and invalidated the statute. Id. 

at 940.  

The legislature in the present case believed that D&E procedures are “a barbaric practice, 

dangerous for the maternal patient, and demeaning to the medical profession” and “most 

abortions performed after fifteen weeks’ gestation are dilation and evacuation.” However, the 

Act in question bans all abortions after fifteen weeks, not just D&Es. Although the options 

are limited, there are other procedures: 

Doctors also may abort a fetus through medical induction. The doctor 
medicates the woman to induce labor, and contractions occur to deliver the 
fetus. Induction, which unlike D & E should occur in a hospital, can last as 
little as 6 hours but can take longer than 48. It accounts for about 5 percent of 
second-trimester abortions before 20 weeks of gestation and 15 percent of 
those after 20 weeks. Doctors turn to two other methods of second-trimester 
abortion, hysterotomy and hysterectomy, only in emergency situations because 
they carry increased risk of complications. In a hysterotomy, as in a cesarean 
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section, the doctor removes the fetus by making an incision through the 
abdomen and uterine wall to gain access to the uterine cavity. A hysterectomy 
requires the removal of the entire uterus. These two procedures represent 
about 0.07 percent of second-trimester abortions. 

 
Gonzales, 550 U.S. at 140.  D&E is by far the most popular, but the legislature’s goal, 

and reasoning associated with it, was to outlaw D&E. They not only did that, the 

eliminated all the options for abortion beyond fifteen weeks.  

 This is similar to Stenberg where the language of the statute encompassed 

more than just the one procedure. Stenberg, 530 U.S. at 939. Just like in that case, the 

statute had a much broader effect than was necessary to accomplish its goals, even 

though banning one procedure was the goal. Id. Additionally, the Greene Act has the 

additional effect of not even accomplishing its goals. D&Es can be performed before 

fiteen weeks, as low as thirteen in some cases. Healthwise Staff, Dilation and 

Evacuation (D&E), C.S. Mott Children’s Hospital – University of Michigan Health 

(Sept. 23, 2021, 11:12 PM) https://www.mottchildren.org/health-library/tw2462. 

Since the legislature’s justification only evaluated D&E procedures for this Act, it 

should be held unconstitutional even outside the holdings of Roe and Casey.   

II. The Fetal Remains Provisions Resulting from House Bill 222 Are 
Unconstitutional Because the Law is Not Rooted in a Valid State Interest and 
Places an Undue Burden on Women Not Outweighed by Benefits Conferred.  
 

This Court has only faced difficult decisions surrounding the highly controversial 

abortion topic a handful of times. Because there is a growing controversy surrounding 

abortion related issues in current times, the decision requires an equally rare precedential 

force to counter the inevitable efforts to overturn it and to thwart its implementation - similar 

to the backlash and reactions resulting from Roe v. Wade. See generally Roe v. Wade, 410 

U.S. 113. Because the Supreme Court is the highest in the land, only the most convincing 

justifications and compelling reasons, based in accepted standards of precedent, should be 

found sufficient for this Court to overturn the lower courts’ decisions in this case. 
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The State of Greene’s Fetal Remains provisions, stemming from House Bill 222, fit right 

into the unsettling legislative trend of the anti-abortion movement. This movement involves 

States attempting to treat a pre-viable fetus as a person – a person that has rights that 

outweigh those of a pregnant mother (also known as the “fetal personhood movement”). See 

Brianna M. Vinci, Fetal Funerals: An Unconstitutional Attempt to Undermine Abortion 

Rights, 90 Temp. L. Rev. Online 1 (2018) (arguing that fetal burial and cremation laws 

cannot stand because there is no legal precedent to recognize the fetus as a person; because 

such laws unconstitutionally intrude upon a woman's right to safe, legal abortion; and 

because this legislation entangles politics with religion in a way that is forbidden by the 

Establishment Clause). This legislative trend and the laws of the State poses a threat to all 

women’s rights to a safe and legal abortion without undue burden. While we appreciate the 

weight of the arguments made on behalf of the State in this case, this Court should affirm the 

lower courts decisions and find the fetal remains provisions from House Bill 222 of the State 

of Greene unconstitutional. 

A granting of summary judgment is reviewed de novo. Anderson, 477 U. S. at 248. 

Summary judgment is appropriate when there is no genuine issue of material fact. Id. The 

determination of a challenge to the constitutionality of a statute is reviewed de novo. See 

United States v. Bajakajian, 524 U.S. 321 (1998). As stated by the court in Casey, “Our 

obligation is to define the liberty of all, not to mandate our own moral code.” Casey, 505 U.S. 

at 850. 

Prior to viability, the state cannot interfere with a woman's right to a legal abortion. Id. at 

879. This means the state may not prohibit a woman from making the ultimate decision to 

terminate her pregnancy during pre-viability. Id. When a state restricts access to abortion, the 

state must assert a legitimate state interest for doing so. Whole Woman's Health, 136 S. Ct. at 

2309. If the asserted interest is legitimate, then the court must balance any burden the law 
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places on abortion access, with the benefits the law provides. Id. Moreover, “[u]necessary 

health regulations that have the purpose or effect of presenting a substantial obstacle to a 

woman seeking an abortion impose an undue burden on the right;” therefore, the regulation 

must be found unconstitutional and be stricken. Casey, 505 U.S. at 716. 

Here, the State is restricting mothers of Greene from access to abortion without a 

legitimate state interest. The State has no sufficient evidence or reasons provided for the 

State’s interest to be considered rationally related to the regulations put forth in House Bill 

222 Fetal Remains Provisions. Additionally, if this Court finds the State has a valid interest, 

then when balancing the benefits conferred with the high burdens placed on pregnant women, 

this Court should find there is undue burden that outweighs benefits and ultimately affects the 

mother’s overall decision to terminate pregnancy. The Plaintiff asks this Court to find the 

State’s Fetal Remains Provisions to be a substantial obstacle and arbitrary health regulations 

that should be stricken as unconstitutional. 

A. The State of Greene Does Not Have a Valid State Interest in Restricting 
Abortion Through Its Fetal Remains Provisions Because a Fetus is Not a 
Person, and the State Regulation is Merely a Discrimination Against the 
Abortion Procedure. 

 
The State of Greene claims “the humane and dignified disposal of human remains,” as 

its valid interest. (R. at 12.) This interest is not valid because the State focuses on the interest 

of the fetus – which is not legally a person – and therefore cannot have a valid legally 

recognized interest for the abortion restriction. The State attempts to evidence a legitimate 

interest by referring to other state and federal fetal homicide/wrongful death statutes; here 

however, there is no potential life at stake. (R. at 13.) The State’s alleged interest is nothing 

more than a discriminatory attack against the right to abortion, and an attempt at gaining fetal 

personhood that is unconstitutional and an invalid premise with no evidence to the contrary. 

Lastly, even if the State’s interest was found valid, the interest is not rationally related to the 

regulations and is only partially executed making the State’s interest inherently illogical. 
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1. The State Has Not Stated a Valid Interest to Justify the 
Restrictions Set Forth in House Bill 222 Fetal Remains Provisions. 

 
The law does not recognize a fetus as a person. See U.S. Const. amend. XIV, § 1; see 

generally Roe, 410 U.S. 113. Therefore, the State cannot have a legitimate interest in the 

fetus to the extent it justifies the abortion regulation under the Due Process Clause. The 

Supreme Court in Roe and supported by Casey outright rejected the argument that a fetus was 

a person within the meaning and language of the Fourteenth Amendment and concluded the 

term only “has application postnatally,” which means not applied to the unborn. Casey, 505 

U.S. 833; Roe, 410 U.S. at 156-57. The argument of fetal personhood status is the basis for an 

antiabortion movement that took center stage in the Supreme Court case Gonzales v. Carhart. 

See generally Gonzales, 550 U.S. 124. 

In Gonzales, the Court used the undue burden test established in Casey, however, the 

decision directly contradicted precedent by basing the application of the test on the moral 

concerns for the unborn fetus. Id. at 146. In Gonzales, Congress passed a Partial-Birth 

Abortion Ban Act that prohibited the act of the partial delivery of living fetuses without any 

exceptions at all including any necessary for a mother’s health and safety. Id. at 140. The 

court in Gonzales upheld this Partial-Birth Abortion Ban through treating the unborn fetus 

equal to a legal person entitled to protection under the law. Id. at 168. This holding 

constituted a complete misapplication of the precedent outlined in Casey and blurred to lines 

of viability and interest by ignoring significant body of jurisprudence. Id. at 169-70 

(Ginsburg, J., dissenting). 

The results of the Gonzales decision left the clear line drawn in Casey blurred. 

Furthermore, this decision allowed for the prohibition to be valid without any exceptions that 

safeguard woman’s health. See generally Gonzales, 550 U.S. 124. The acceptance of a 

complete lack of woman’s health exceptions to the Partial-Birth Abortion Ban is an 

undermining of Casey and constitutes a misguided belief that the interest of a fetus outweighs 
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those of a pregnant woman. The Gonzales decision directly contradicts the Casey decision 

that clearly states state regulation of access to abortion procedures, even after viability, must 

protect "the health of the woman." Casey, 505 U.S. at 846. The Gonzlaes court did not take 

the Casey and other prior decisions such as Stenberg seriously, and this Court should not 

make the same mistakes. See Stenberg, 530 U.S. at 930 (holding that a statute banning intact 

D&E was unconstitutional in part because it lacked a woman’s health exception). 

Unlike the regulation in Gonzales that bans abortions that practice the delivery of a 

living fetus, here the Plaintiff is contesting State health regulations on pre-viable fetuses –

specifically, disposal of remains of a fetus that has already been miscarried or aborted. 

Gonzales, 550 U.S. at 140. Here, unlike the fetuses in Gonzales, there is no longer a potential 

life at stake. The State wishes to impose arbitrary government regulations that are clearly an 

attack on abortion as a whole. The State has no legitimate interest and supports its argument 

in a case that directly contradicts precedent by misapplication of the undue burden standard, 

which gives moral weight and concern to a fetus that is not legally a person. 

The Gonzales decision reflects an antiquated view that women cannot make decisions 

on their own and need the state to regulate their emotions and decisions to prevent the 

possible regret of their choice. This view should not be propelled any further into the future. 

Further, the Fourteenth Amendment and precedent outright rejects defining a fetus as a legal 

person. See U.S. Const. amend. XIV, § 1; see Roe, 410 U.S. 113; see Casey, 505 U.S. 833. A 

finding that a non-person can have a legal interest, especially one that outweighs the interests 

of a pregnant woman, would be granting a heightened and nonexistent level of protection 

under the law to a non-person and would constitute a strike against the right to abortion itself. 

2.      The Fetal Remains Provision Should Not Be Viewed the Same as 
State or Federal Feticide Laws. 

 
            State and federal legislature have incorporated fetuses into murder and wrongful death 

statutes that are developed with the intent to punish the injury or killing of an unborn child 
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while committing a crime against a pregnant woman. E.g., 18 U.S.C. § 1841 (prohibiting 

conduct that violates the law and as a result causes death or bodily harm to a child in utero). 

These laws incidentally can be construed to grant “person like” level of protections to a fetus, 

however, these laws were enacted for the purpose of protecting: the pregnant woman, her 

right to her body, and her right to carry her child. Vinci, supra note 100, at 12. To interpret 

the intention of state or federal law makers in feticide type laws to be criminalizing for 

purposes other than protecting a pregnant woman would put courts at risk of prioritizing the 

fetus over the health and well-being of the pregnant woman. These fetal protection type laws 

when construed to give the fetus person-like protections can result in a harm, rather than a 

protection, of the pregnant woman1. To misunderstand the intentions of various fetal 

protection statutes as creating person-like rights for a fetus in order to justify the State’s 

current argument would be unconstitutional and give an invalid interest to a fetus. 

3. The State’s Interest is Not Rationally Related to House Bill 222 
Fetal Remains Provisions. 

 
Assuming arguendo the State’s interest was found to be valid, the interest does not 

pass the rational review test. Under the rational-basis review standard, courts are required to 

strike legislation that results in “arbitrary deprivations by the government.” See Hayden v. 

Greensburg Cmty. Sch. Corp., 743 F.3d 569 (7th Cir. 2014); see Washington v. Glucksberg, 

521 U.S. 702 (1997). A statute must be rationally related to a legitimate state interest. Id. 

Here, fetal remains should be viewed differently than the human remains referred to 

in Box v. Planned Parenthood of Ind. & Ky., 139 S. Ct. 1780 (2019). The Box Court has 

                                                
1	See generally Michele Goodwin, Fetal Protection Laws: Moral Panic and the New 
Constitutional Battlefront, 102 Cal. L. Rev. 781 (2014) (describing a young pregnant mother 
who wanted to protect her fetus from a drug addiction that she had previously overcome so 
she refused doctor’s orders to take a possibly dangerous opiate blocker and was then 
"arrested, shackled, and civilly confined by court order to a drug treatment center for seventy-
eight days" forced to have any and all medical treatments the doctor decided was in interest 
of the fetus).	
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acknowledged a state has a “legitimate interest in proper disposal of fetal remains;” however, 

this fails to recognize the weight of undue burden, and does not validate the State of Greene’s 

interest in its House Bill 222 Fetal Remains Provisions in this case. Box, 139 S. Ct. at 1782. 

The State asserts interest in “the humane and dignified disposal of human remains.” (R. at 

12.) The State’s interest differentiates from the interest in Box because the State is focused on 

the disposal of human remains compared to the Box interest of fetal remains. Box, 139 S. Ct. 

at 1782. Here, the State’s alleged stated interest does not coincide with the reality of the 

State’s interest. The State is attempting to use the term “human remains” to encapsulate fetal 

remains for purposes of House Bill 222. The State’s position inherently requires a finding of 

aborted fetuses to be equal to that of human remains and distinct from other medical waste or 

surgical byproducts. This Court should find different than the court in Box; this Court should 

find that the State’s interest is not rationally related to the provisions set forth in House Bill 

222. 

The State’s alleged interest and House Bill 222 are not rationally related because: 1) 

the health regulations allow women full liberty over the disposal of fetal remains without any 

restrictions and 2) the disposal of human remains is already regulated by prior State of 

Greene law. Before House Bill 222, human remains disposal already had exhaustive 

regulation that contained several requirements for proper disposal in: Greene St. Ann. § 16-

37-3-1, et. seq.; Greene St. Ann. § 23-14-54-1, et seq.; Green St. Ann. § 25-15-2-7. The effect 

of the House Bill 222 Fetal Remains Provision was simply to create arbitrary deprivations of 

liberty to act as an obstacle for women seeking abortions. This intention is clear based on the 

understanding that the provisions do not regulate or ensure in any way that a woman who 

chooses to handle the fetal remains disposal herself would do so properly or sanitarily in a 

way aligned with the State’s alleged interest. The State’s interest is not rationally related to 
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House Bill 222 because the law only ensures that clinics will meet the proper disposal 

requirement and allows women to do whatever they want with the remains. 

The State’s Fetal Remains Provisions are nothing more than backdoor abortion 

discrimination regulations aiming to undermine women’s accessibility to their legal right of a 

safe and legal abortion. It would be wrong to interpret the State’s interest as a valid interest in 

sanitary disposal of human remains because exhaustive regulations were in place prior to 

House Bill 222. The State’s current blanket arguments for promoting “fetus dignity” is 

nothing more than an attack on abortion (similar to the Fetal Personhood Movement) where 

the State’s intention is to force pregnant women and this Court to recognize a pre-viable fetus 

as equivalent to a legal human being. This argument provides no legally valid state interest 

and is not supported by any established law. A state’s preference in beliefs surrounding a 

fetus and the morality of abortion are not grounds for finding its laws constitutional or for 

justifying its arbitrary health regulations. 

B. The Fetal Remains Provision is Unconstitutional Because It Has the 
Purpose or Effect of Presenting a Substantial Undue Burden on Women 
Seeking an Abortion that is Not Outweighed by Benefits Conferred by the 
Law. 

 
This Court should affirm the lower court’s decision and find that the State of Greene’s 

Fetal Remains Provision in House Bill 222 imposes an undue burden on women seeking an 

abortion because the substantial obstacles placed in the way of pregnant women and abortion 

providers is not outweighed by any benefits conferred by this portion of the law. If a court 

determines that a legislative requirement imposes “a substantial obstacle in the path of 

women seeking an abortion” that court must find the regulation prohibits a woman from 

making the ultimate decision to terminate her pregnancy. See Whole Woman's Health, 136 S. 

Ct. at 2316. The court must make this determination by considering “the burdens a law 

imposes on abortion access, against the benefits of that law.” See id. at 2309 (quoting Casey, 

505 U.S. at 887-98). 
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The Fetal Remains Provision creates an undue burden on women seeking abortions 

because of the intrusive, heavy psychological toll the State is forcing upon them. This undue 

burden is not outweighed by any benefits conferred by the law and will result in additional 

burdens such as: increased cost to clinics and mothers, fewer abortion providers, and lack of 

vendors who can contract with clinics due to the struggle to comply to the State’s restrictions. 

1.      The Fetal Remains Provision Creates an Undue Psychological 
Burden on Women that Affects Their Ultimate Decision Making 
Ability in Seeking an Abortion. 

 
The Fetal Remains provision places an intrusive and heavy psychological burden on 

women and that creates an undue burden on their rights that cannot be outweighed by 

possible benefits of House Bill 222. A statute must be stricken as “unnecessary health 

regulations” if the law “ha[s] the purpose or effect of presenting a substantial obstacle to a 

woman seeking abortion” that “impose an undue burden on the right.” Casey, 505 U.S. at 

878. Therefore, House Bill 222 cannot be constitutional if this Court finds the law imposes an 

undue burden on a woman’s ultimate decision. Id. at 877-78. 

This Court should analyze the State of Greene’s fetal remains provisions under the 

Casey undue-burden standard and find the regulation in House Bill 222 has the purpose or 

effect of an undue burden on a woman seeking an abortion. In Casey, a plaintiff brought suit 

against Casey (the Governor of Pennsylvania), to challenge several restrictions on abortion 

under Pennsylvania law. Among these restrictions, one law required married women to show 

that she notified her husband of her intent to abort the fetus before getting the surgery. Id. at 

844-45. The issue in Casey was whether these restrictions on abortions, particularly the 

spousal notification requirement, was unconstitutional. Id.at 874. 

To make this decision, the Casey Court introduced the undue-burden standard as a 

way of determining the constitutionality of abortion regulations. Id. at 876. This standard 

states that state regulations are unconstitutional if they have the purpose or effect of placing 
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substantial obstacles in the path of a woman seeking an abortion before viability. Id. 

Applying the undue-burden standard, the Casey Court found the spousal notification 

requirement to obtaining an abortion constituted an undue burden that gave too much power 

to a husband over his wife. Id. at 893. The Court in Casey reaffirms Roe's essential holding 

by recognizing again a woman’s right to choose to have an abortion before viability, and to 

obtain this abortion without undue interference from the state. Id. at 879 (citing Roe, 410 U.S. 

at 164-165). The Court reasoned that before viability the state's interest was no strong enough 

to support the imposition of a substantial obstacle to the woman's effective right to elect the 

procedure. Id. 

This Court should apply the undue-burden standard and analysis in Casey to uphold 

the lower court’s decision and find that the Fetal Remains Provisions in House Bill 222 result 

in an undue burden on a woman’s ultimate decision to obtain an abortion. The Plaintiff agrees 

that under the reasoning of Roe, a State can express preference for childbirth; however, the 

State’s purpose cannot be to “strike at the right itself” or to “reach into the heart of the 

liberty” that is protected by the Due Process Clause. Id. at 874; Roe, 410 U.S. 113. Therefore, 

while all abortion regulations interfere in some way with a woman’s ability to make the 

decision to terminate, the State of Greene in this case violates the fundamental liberty of the 

woman with the Fetal Remains Provisions of House Bill 222. Here, the State is doing more 

than promoting its belief, rather, the State is creating an undue burden through the 

culmination of psychological, emotional, financial, and logistical obstacles on women to 

make their choice to receive an abortion. The Court in Casey points out that “at the heart of 

liberty is the right to define one's own concept of existence, of meaning . . . Beliefs about 

these matters could not define the attributes of personhood were they formed under 

compulsion of the State.” Casey, 505 U.S.at 851. In this case, the State is forcing the belief 

that an aborted fetus is equal to a human being that has passed away. This forced belief takes 
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away a woman’s fundamental liberty in her right to define what the abortion means to her, 

and how she chooses to view her pre-viable fetus. In an abortion, the woman bears the burden 

and consequences of her choice and she must have the right to understand her abortion under 

her own spiritual imperatives – not under the forced ideals of the State. The fetal burial and 

cremation requirements would cause extreme grief and shame for a woman – feelings that 

could discourage women from seeking necessary gynecological care or miscarriage 

management, resulting in harm to health contrary to support. 

The intimate decisions relating to fetal remains and disposal is outside of the scope of 

the State and should not be used as a tool to force the State’s agenda. A statute on abortion 

regulations to further the State’s interest in potential life must be calculated to inform the 

woman's free choice – not hinder it – in order to be valid. Id. at 877. Here, the State is not 

simply informing a woman’s free choice, but rather seeks to hinder her choice of any action 

that does not coincide with the State’s preference. The Fetal Remains Provisions have an 

impermissible psychological effect on women by forcing the fetus to be treated by the woman 

the same as a deceased human being would be against her own intuition. Women must be 

reserved the right to view the miscarried or aborted fetus as only surgical byproducts, tissue 

or organs, as is their personal liberty to do so. 

2.     The Undue Burden Created by the Fetal Remains Provision is Not 
Outweighed by Benefits Conferred. 

 
While every health regulation creates some level of burden on patients and providers, 

a burden is undue when the obstacle on the woman seeking an abortion outweighs the 

benefits the regulation confers. Whole Woman's Health, 136 S. Ct. at 2310. When a law with 

the purpose or effect of placing a substantial obstacle in the path of a woman seeking an 

abortion imposes an undue burden on a woman’s right to have an abortion it is 

unconstitutional. Id.at 2319. 



	 	 	
	

	
	

27	

In 2016 the Court in Whole Woman's Health clarified and expanded the Casey undue 

burden standard. Id. This expansion resulted in an understanding that costs to clinics, 

nonexistent health benefits to women, and ideologically-based discrimination against the 

abortion procedure (making access to abortion difficult because of religious or moral 

objections) could qualify as a "substantial obstacle" for women seeking abortion care or 

miscarriage management. See id. In Whole Women’s Health, the State of Texas passed two 

laws governing abortions. Id. at 2300. The first required that a doctor performing an abortion 

have admitting privileges at a hospital no more than thirty miles from where the abortion was 

being performed. Id. The second required that each abortion facility meet the standards for 

ambulatory surgical centers. Id. The issue considered by the Court was whether a law with 

the purpose or effect of placing a substantial obstacle in the path of a woman seeking an 

abortion is unconstitutional because it imposes an undue burden on a woman’s right to have 

an abortion when not outweighed by the benefits the law conferred. Id. 

The Court answered yes. Id. at 2319. The Court held that blanket legislative claims of 

protecting women’s health would not justify significant limitations on abortions. Id. 

Additionally, the Court held that health claims by the state need to be supported by evidence. 

Id. The Court explained that it must review the record evidence and weigh the benefits of the 

legislation against the burden imposed on women seeking abortion. Id. at 2310. In Whole 

Women’s Health, neither of the two requirements advanced the health, safety, or any other 

health-related benefit on women seeking abortions pre-viability and instead created 

substantial obstacles such as abortion facilities needing to be closed due to impossibility of 

compliance leaving none within a thirty-mile radius. See id. The Court weighed these burdens 

against the state’s claimed benefits and found the possible benefits arbitrary and not enough 

to outweigh the significant burdens. Id.  at 2310-19. These state statues were held to be 
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nothing more than discrimination against the abortion procedure itself, resulting in the 

restrictions being undue and in violation of the Fourteenth Amendment. Id. 

Similar to the state laws passed in Whole Women’s Health, here, the State wants to 

use blanket legislative claims of serving the fetuses interest and respecting unborn life. The 

State seeks to justify the substantial burden that women have to carry under these House Bill 

222 by the State’s interest in a fetus pre-viability. Under this law, there are no legitimate 

benefits conferred that could outweigh the burdens on women and the clinics. Similar to the 

admitting privileges and surgical center requirements in Whole Women’s Health, the State’s 

provisions would result in the closing of a large portion of abortion facilities because of an 

increased financial burden stemming from the impossibility to be in compliance with the fetal 

remains regulations and the lack of third-party vendors available to dispose of the fetal 

remains. Vendors would find it nearly impossible to run their business in compliance with the 

State’s unreasonable regulations and the few in existence would go out of business. Fewer 

abortion clinics would mean abortions would increase in cost for the women and likely a 

farther more burdensome travel to find and obtain this service. Moreover, the State has not 

pointed to any benefits that would be conferred from House Bill 222 that could outweigh they 

burdens. 

The State’s alleged interest and benefits argued are “blanket” and not specific to the 

extent that they could conceivably outweigh or justify the significant burdens resulting from 

the House Bill 222 Fetal Remains Provisions. This Court should find similar to the Court in 

Whole Women’s Health, that the State’s health regulations are harmful, rather than 

supportive, to the woman’s health. Additionally, this Court should find there is an absence of 

any benefit to health and safety of women and instead only overt. 

            State of Greene’s Fetal Remains Provisions have the purpose of presenting a 

substantial obstacle, and even if this Court cannot find purpose, there is clear effect of undue 
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burden on women seeking an abortion. This undue burden is directly caused by the 

substantial obstacles created through the State’s House Bill 222. This undue burden cannot be 

outweighed by benefits conferred by the law because the burden on the mothers seeking 

abortion services is too great and cannot be reasonably outweighed benefits to any extent 

needed for the undue burden test established in Whole Women’s Health. Id. This Court should 

follow the decision in Whole Women’s Health that concluded when a regulation causes mass 

clinic closures, and lacks any medical benefit, it constitutes a substantial obstacle in a 

woman's path to safe, legal abortion. Id. 
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Conclusion 

For the foregoing reasons, the Plaintiff requests judgment of the Court of Appeals should be 

affirmed. 

 Dated this September 24, 2021. 

 

Respectfully submitted, 

Team 11 
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