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QUESTIONS PRESENTED 

 
1. Whether all pre-viability prohibitions on elective abortions are unconstitutional. 

 
2. Whether a state statute requiring healthcare facilities to dispose of embryonic and fetal 

remains in the same manner as other human remains imposes an undue burden on a 
woman’s decision to have an abortion? 
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STATEMENT OF THE CASE 

 
I. FACTUAL BACKGROUND 

 
 On January 1, 2020, the State of Greene General Assembly enacted House Bill 411, 

entitled the “Gestational Age Act” (“the Act”). (R. at 3). The pro-life Governor signed the bill 

into law, thus placing a ban on abortions at 15 weeks’ gestation. Ibid. The Act states that “a 

person shall not perform, induce, or attempt to perform or induce an abortion,” if “the probable 

gestational age” of the fetus, which must be determined and documented by the physician prior 

to performing the abortion, is “greater than fifteen (15) weeks.” Ibid. Most abortions and 

miscarriages occur in the embryonic stage of a pregnancy, which runs from fertilization to 

approximately 8 to 10 weeks into the pregnancy. Ibid. Yet, it is the Greene Department of 

Health’s position that a fetus cannot survive outside the womb at 15 weeks. Id. at 8. 

 The only exceptions to the Act are for a “medical emergency” or a “severe fetal 

abnormality.” Id. at 3. Additionally, an abortion may occur if a licensed physician in the State of 

Greene concludes that abortion is necessary “to protect the health or life of the mother” or if the 

“pregnancy resulted from rape or incest.” Ibid. n.1. The Greene Women’s Health Clinic, LLC, 

(“the Clinic”) provides an abortion to at least one woman per week after 14 weeks 6 days. Id. at 

8. A physician who “intentionally and knowingly” violates the Act is subject to “disciplinary 

sanctions” and “civil liability for wrongful death.” Id. at 4. 

 There are two types of abortions: medication abortions and surgical abortions. Id. at 3. A 

medication abortion involves in-home consumption of medication provided by a physician and is 

available until the tenth week of pregnancy. Ibid. A surgical abortion is a surgical procedure 

performed by a physician in a licensed healthcare facility. Ibid. Abortion clinics may commonly 
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offer surgical abortions up to 22 weeks of pregnancy. Ibid. The most common type of abortions 

performed after 15 weeks’ gestation are dilation and evacuation procedures. Id. at 4. The 

legislature describes these procedures as “barbaric,” “dangerous” for the woman, and 

“demeaning to the medical profession,” finding that abortion carries maternal health risks that 

increase with gestational age. Ibid. The legislature has also found that advances in medical 

knowledge of prenatal development have shown some forms of movement and perception begin 

at 12 weeks’ gestation. Ibid. Nevertheless, the Clinic does not perform abortions after 16 weeks. 

Id. at 9. 

 Also in 2020, the State of Greene adopted House Bill 222. Id. at 5. This statute regulates 

disposition of embryonic and fetal tissue resulting from any type of terminated pregnancy. Ibid.  

The State intended House Bill 222 to promote its interests in “medical ethics” and regulation of 

the medical profession. Ibid. The statute dictates how abortion and healthcare providers must 

dispose of aborted fetuses. Ibid. Additionally, the statute requires that a woman must be given 

the opportunity to exercise her “right to determine the final disposition of an aborted fetus” and 

that healthcare facilities must inform her of this right. Ibid. Women may dispose of the fetus 

themselves, yet the statute does not require a particular method of disposal if the woman chooses 

to handle the disposal herself. Id. at 5, 12. However, Greene law is exhaustive in its requirements 

for disposal of human remains. Id. at 12. 

 If a woman chooses to waive her involvement in the disposal of the fetus, the abortion 

clinic or healthcare facility “shall provide for the final disposition of the aborted fetus.” Id. at 5. 

House Bill 222 requires a healthcare facility to obtain a burial transmit permit for each individual 

fetus. Id. at 6. A “burial transmit permit” is defined as a “permit for the transportation and 

disposition of a dead human body.” Ibid. The law also requires healthcare facilities to dispose of 
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each aborted fetus individually. Ibid. Additionally, the State of Greene will no longer permit 

abortion providers like the Clinic to contract third parties to incinerate aborted fetuses with other 

surgical byproducts or to incinerate multiple fetuses simultaneously. Ibid. Prior to the adoption 

of House Bill 222, the State of Greene permitted abortion facilities to dispose of fetuses through 

incineration with other surgical byproducts, contract third parties to incinerate aborted fetuses, 

and dispose of fetuses simultaneously through incineration. Id. at 5.  

II. PROCEDURAL HISTORY 
 

 On the day the Governor signed the Act into law, Respondents Dr. Elon Sternberger and 

Greene Women’s Health Clinic, LLC - the only licensed abortion facility in the State of Greene 

– sought a temporary restraining order against enforcement of the law. Id. at 4. In addition to 

challenging the abortion ban, the Clinic also challenged House Bill 222 and sought declaratory 

and injunctive relief. Id. at 6. The District Court granted Respondents’ (collectively “the Clinic”) 

motion to limit discovery to the issue of viability after recognizing under Supreme Court 

precedent, “the ban’s lawfulness hinges on a single question: whether the 15-week mark is 

before or after viability.” Id. at 4. The District Court asserted the State of Greene’s interests were 

irrelevant, and the State’s discovery did not defend the Act under the viability framework. Ibid. 

Furthermore, the District Court issued a preliminary injunction barring the State from 

implementing and enforcing the fetal disposition statute. Id. at 6. 

 After discovery concluded, the Clinic moved for summary judgment. Id. at 4. The State 

did not rebut the Clinic’s evidence that viability is medically impossible at 15 weeks and 

conceded that the Act bans abortions for some women before viability. Ibid. The State opposed 

summary judgment, arguing that the Act “merely limits the time frame” in which a woman must 

decide to terminate her pregnancy and the Supreme Court has not answered whether the State of 
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Greene’s interests can justify the Act. Ibid. The District Court granted summary judgment to the 

Clinic and entered a permanent injunction declaring the 15-week ban and House Bill 222 

unconstitutional under the Due Process Clause. Id. at 5-6. 

 The Fourteenth Circuit affirmed. Id. at 7. The Fourteenth Circuit explained that the State 

of Greene’s pre-viability ban “runs afoul of Gonzales, Casey, and Roe,” and is unconstitutional 

regardless of the State’s interests because it prevents women from exercising their right to 

choose to have an abortion. Id. at 8, 10. Additionally, the Fourteenth Circuit found that the State 

did not have a legitimate interest in the disposal of fetal remains under the Due Process Clause 

because the law fails to recognize a fetus as a person. Id. at 13.  

 Following the Fourteenth Circuit’s decision, Petitioners sought certiorari which the 

Supreme Court granted. Id. at 21.  
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SUMMARY OF THE ARGUMENT 

 
I. 

The State of Greene’s “Gestational Age Act” conflicts with the Supreme Court’s 

established acceptance of pre-viability abortions. Casey reaffirms Roe’s most central principle 

that a state cannot prohibit abortion until viability. The State’s ban on pre-viability abortions at 

15 weeks’ gestation is violative of a woman’s fundamental right to choose. The only way to 

avoid inflicting substantial damage to a woman’s individual autonomy is to follow the well-

thought-out judgment of the Court’s prior decisions. 

This Court has determined that a state’s compelling interest begins at viability and not a 

moment sooner. The State of Greene attempts to reframe the substance of the statute as 

regulating abortion in support of the State’s interest in protecting the unborn. However, the 

argument that the statute is a regulation is unsupported because of the substantial obstacle that 

the statute creates for women at 15 weeks’ gestation. A law that creates a substantial obstacle to 

a woman’s ability to obtain a pre-viability abortion is unconstitutional. The Court would be 

mistaken to classify the statute as a regulation. Unlike a regulation on a particular method of 

abortion, the statute as constructed is an outright ban on pre-viability abortions. Regardless of 

whether the statute furthers the State’s interests, it imposes an undue burden on the particular 

class of women seeking abortions at 15 weeks.  

The undue burden test governs the authority of laws regulating abortion. The Court 

should not eliminate the undue burden standard in favor of the rational basis standard because 

abortion falls within a woman’s fundamental right of privacy. This Court has recognized 

fundamental rights have traditionally received a heightened level of scrutiny. Lowering the 



 
 

6 

standard of review for abortion cases would provide a negative implication to women that their 

right of privacy is not worthy of recognition. 

Additionally, the Court should not overturn Roe and Casey because there is not a 

considerable basis to do so. The viability line safeguards a woman’s liberty interest in a righteous 

and workable way. Respecting precedent contributes to the integrity of the judicial process. 

Overturning Roe and Casey would have a catastrophic impact on women seeking abortion and 

could result in alternative, unsafe methods to end a pregnancy. 

Moreover, abortion should not be left to the States’ discretion. Federal oversight is 

necessary to ensure states do not abuse their discretion based on alternative interests. Women 

should be afforded the right to determine what to do with their own bodies without state 

interference. Accordingly, the Court should invalidate the pre-viability ban on abortions in 

support of a woman’s right of privacy.  

II. 

This Court should uphold the judgment of the Fourteenth Circuit and find that the fetal 

remains provisions of the State of Greene’s House Bill 222 constitute an undue burden on a 

woman’s decision to have an abortion. As written, the State’s fetal remains provisions do not 

give healthcare providers fair notice of conduct that is forbidden or required. The State 

improperly defines a fetus and fails to specify what amount of fetal tissue triggers the disposition 

requirements. This renders healthcare providers unable to ensure compliance in the context of 

medication abortions, where woman typically pass the fetus at home. Without legal certainty, 

healthcare providers like the Clinic would have to abstain from offering medication abortions. 

House Bill 222 also lacks a provision covering the process for a minor who is unable to consent 



 
 

7 

to the disposition of their fetal remains. Without such a provision, the minor’s privacy concerns 

are at stake.  

The fetal remains provisions present a substantial obstacle to women seeking an abortion. 

Through its statutory language, the State inferentially establishes the killing of a fetus at any 

stage is equivalent to killing a fully formed human being. Because of this, the fetal remains 

provisions impose an undue social-psychological burden on women seeking abortion care. The 

prohibition on mass fetal cremation and fetal disposition as medical waste combined with the 

individual disposition mandate greatly increase costs for abortion providers and patients alike. 

The State’s fetal remains provisions would compel providers to pay for expensive and 

unnecessary disposal methods while offering negligible health benefits for women seeking 

abortion.  

Finally, the State of Greene advocates for its professed interest in “respect for unborn 

life” in an irrational manner. Under this Court’s holding in Roe, the State has a legitimate interest 

in “fetal life” prior to abortion, miscarriage, or stillbirth. However, the fetal remains provisions 

focus exclusively on the fetus after death, a time where this interest is illogical. The State also 

advocates for its legitimate interest in “the proper disposal of fetal remains.” The arbitrary nature 

of the fetal remains provisions severely undermine this stated interest. House Bill 222 places 

significant restrictions on abortion providers disposition of fetal remains while placing none on a 

woman who chooses to dispose of a fetus herself. These dual standards untether the rational 

connection between the State’s professed interest and its passed law. Accordingly, this Court 

should strike down House Bill 222’s fetal remains provisions as unduly burdensome of a 

woman’s decision to have an abortion. 
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ARGUMENT 

I. STANDARD OF REVIEW 
 

 This Court is reviewing the Fourteenth Circuit’s affirmation of the District Court’s grant 

of summary judgment in favor of Respondents under Federal Rule of Civil Procedure 56. This 

Court reviews motions for summary judgment under this rule de novo. Magee v. Reed, 912 F.3d 

820, 822 (5th Cir. 2019). A motion for summary judgment is proper only where the record 

demonstrates “there is no dispute as to any material fact,” such that “the movant is entitled to 

judgment as a matter of law.” Fed. R. Civ. P. 56(a); Celotex Corp. v. Catrett, 477 U.S. 317, 322 

(1986). The Court views the facts in the light most favorable to the non-moving party and draws 

reasonable inferences in favor of the non-movant. Flexible Steel Lacing Co. v. Conveyor 

Accessories Inc., 955 F.3d 632, 643 (7th Cir. 2020).  

II. THE ABORTION LAW IN THE STATE OF GREENE CONFLICTS WITH 
PRECEDENT AND IS A VIOLATION OF THE DUE PROCESS CLAUSE. 
 

 The ban on abortion of a fetus with a gestational age determined to be 15 weeks conflicts 

with nearly fifty years of precedent. Accordingly, this Court should affirm the decision of the 

Fourteenth Circuit and deny Petitioners’ motion for summary judgment, grant Respondents’ 

motion for summary judgment, and enter a permanent injunction in favor of Respondents 

enjoining enforcement of the abortion ban. 

 A woman’s right to choose to terminate her pregnancy is embodied in the Due Process 

Clause of the Fourteenth Amendment. See Roe v. Wade, 410 U.S. 113, 129 (1973) (“A state 

criminal abortion statute . . . without regard to pregnancy stage and without recognition of other 

interests involved, is violative of the Due Process Clause of the Fourteenth Amendment.”). The 

Due Process Clause declares that States cannot “deprive any person of life, liberty, or property, 

without due process of law.” U.S. Const. amend. XIV, § 1. The Court has recognized “that a 
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right of personal privacy . . . does exist under the Constitution.” Roe, 410 U.S. at 152. Although 

not explicitly stated in the Constitution, the “right to privacy” may be inferred from the 

penumbras of rights that are enumerated in the Constitution and “implicit in the ‘liberty’ 

protected by the fourteenth amendment.” Angela R. Kraus, Abortion and Privacy: A Woman’s 

Right to Self Determination, 10 Sw. U. L. Rev. 173, 176 (1978); see also Griswold v. 

Connecticut, 381 U.S. 479, 485 (1965) (holding the right to marriage lies “within the zone of 

privacy created by several fundamental constitutional guarantees.”). The Court held in Roe v. 

Wade, 410 U.S. 113, 153 (1973), that the right to privacy is “broad enough to encompass a 

woman’s decision” to have an abortion. See also Maher v. Roe, 432 U.S. 464, 473-74 (1977) 

(holding that a woman’s right to an abortion “protects the woman from unduly burdensome 

interference with her freedom to decide whether to terminate her pregnancy.”).  

 The Fourteenth Circuit was correct in finding that the Act violates a woman’s 

fundamental right to terminate her pregnancy and therefore is unconstitutional. The Act goes 

against prior precedent by prohibiting pre-viability abortions and places an undue burden on 

women seeking abortions at 15 weeks’ gestation. Additionally, the Act is a ban and thus the 

State’s interests cannot outweigh the woman’s right to choose an abortion. Furthermore, the 

Court should not overturn prior precedent without a considerable basis for the decision.  

 Accordingly, this Court should affirm the decision of the Fourteenth Circuit.  

A. Prior Precedent Established That No State Could Justify a Pre-viability 
Abortion Ban Because the State’s Compelling Interest Begins at Viability. 
  

 The Court determined in Roe that “the State’s important and legitimate interest in 

potential life” becomes compelling at the point of viability. 410 U.S. at 164; see also Planned 

Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 869-70 (1992) (reaffirming the Court’s holding in 

Roe that no State could justify a pre-viability abortion); Gonzales v. Carhart, 550 U.S. 124, 146 
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(2007) (“[Prior to viability, a State] may not prohibit any woman from making the ultimate 

decision to terminate her pregnancy.”). In recognizing a right of privacy, the Court also 

acknowledges that the right “cannot be said to be absolute.” Roe, 410 U.S. at 154. State interests 

in safeguarding the mother’s health, in maintaining medical standards, and in protecting potential 

life may be considered against the woman’s right of privacy. Id. at 154-55. However, prior to 

viability, the State “may not seek to further” its interest in the potential life of the fetus by 

“restricting a woman’s decision” whether or not to have an abortion. Colautti v. Franklin, 439 

U.S. 379, 386 (1979).  

Viability is reached when “there is a realistic possibility of maintaining and nourishing a 

life outside the womb.” Casey, 505 U.S. at 870. The Court left the point of viability to be 

“flexible for anticipated advancements in medical skill.” Colautti, 439 U.S. at 387. The judgment 

of the attending physician is the determinant of whether a particular fetus is viable. Id. at 396; 

Webster v. Reprod. Health Servs., 492 U.S. 490 (1989) (reiterating Colautti’s holding); see also, 

Jane v. Bangerter, 102 F.3d 1112, 1115 (10th Cir. 1996) (finding a ban at 22 weeks 

unconstitutional because the State disregarded that viability should be determined by the 

attending physician). This is the justifying reason as to why a State may not fix viability at a 

specific point in pregnancy. Planned Parenthood of Cent. Mo. v. Danforth, 428 U.S. 52, 64-65 

(1976) (“[I]t is not the proper function of the legislature or the courts to place viability . . . at a 

specific point in the gestation period.”); see also MKB Mgmt. Corp. v. Burdick, 16 F. Supp. 3d 

1059, 1066 (D.N.D. 2014) (emphasizing the failure of a State’s attempt at redefining viability as 

occurring at the point of conception). The point of viability “may differ with each pregnancy,” 

therefore no single factor, such as weeks of gestation, may be used “as the determinant of when 

the State has a compelling interest in the life or health of the fetus.” Colautti, 439 U.S. at 388-89.  
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The lower courts relied on the viability line as the basis for their decision to grant 

summary judgment to the Clinic. (R. at 5). Here, the Act is prohibiting “an abortion of an unborn 

human being if the probable gestational age of the unborn human being has been determined to 

be greater than fifteen (15) weeks.” Id. at 3. It is well-established in Supreme Court precedent, 

that “before viability,” a woman has the autonomy “to choose to terminate her pregnancy.” 

Burdick, 16 F. Supp. 3d at 1071. Autonomy is the ability to make one’s own decisions about 

matters that “profoundly affect” their life. Nathan Nobis & Kristina Grob, Thinking Critically 

About Abortion 30 (June 19, 2019).1 The State of Greene’s ban creates a “substantial obstacle” in 

the path of every woman seeking an abortion at 15 weeks because the Act is disregarding their 

autonomy and prohibiting these women from terminating their pregnancy before viability. 

Accordingly, the Act conflicts with prior precedent because it is prohibiting abortions prior to the 

viability of the unborn child. 

1. A State’s interest in protecting unborn life cannot justify a pre-viability 
restriction on abortion. 
 

A prohibition on abortions prior to viability cannot be justified by the State’s interest in 

protecting unborn life. Although a statute may further the State’s interest in potential life, if it 

“has the effect of placing a substantial obstacle in the path of a woman’s choice” then it “cannot 

be considered a permissible means of serving its legitimate ends.” Casey, 505 U.S. at 875. 

Additionally, if a statute “impose[s] an undue burden on a woman’s decision [specifically] 

before fetal viability” then the law is unconstitutional, regardless of whether the statute furthers 

the State’s interest. Burdick, 16 F. Supp. 3d at 1069 (emphasis added) (finding a law that limits 

pre-viability abortions after the detection of a heartbeat unconstitutional).  

 
1 https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3424251. 
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A state may implement measures throughout pregnancy to “promote the state’s profound 

interest in potential life,” so long as these measures do not impose “an undue burden on the right 

to have an abortion.” Id. at 1070. Here, the District Court determined that the Act’s lawfulness 

“hinge[d] on a single question: whether the 15-week mark is before or after viability” and 

deemed “the State of Greene’s asserted state interests were irrelevant.” (R. at 4). Nonetheless, the 

Fourteenth Circuit determined that the State’s interests should be considered only if the Act is 

found to be a “regulation.” Id. at 4, 8.  

Regulations on a particular method of abortion are constitutional. Gonzales, 550 U.S. at 

164 (finding a restriction on the method of abortion was not an undue burden because 

“[a]lternatives [were] available to the prohibited procedure.”). Additionally, a state may impose 

regulations intended to ensure a woman makes a “thoughtful and informed” choice for the 

purpose of persuading “the woman to choose childbirth over abortion,” thus promoting the 

State’s interests. Burdick, 16 F. Supp. 3d at 1070. However, the Fourteenth Circuit determined 

that pre-viability abortions are “unconstitutional regardless of the State’s interests.” (R. at 8). 

Other circuit courts have reached similar conclusions regarding abortion prohibitions. The Eighth 

Circuit invalidated a ban at 6 weeks in MKB Mgmt. Corp. v. Stenehjem, 795 F.3d 768 (8th Cir. 

2015) and the Tenth Circuit invalidated a ban at 22 weeks in Jane v. Bangerter, 102 F.3d at 

1113-14. Accordingly, the State’s interest in protecting the fetus’s life does not justify a pre-

viability ban on abortion. 

2. Viability is the only point at which the State’s interest in the potential life 
of a fetus becomes more compelling than a woman’s right to choose to 
terminate her pregnancy.  
 

Viability is the cutoff point for when the State’s interest in the potential life of a fetus 

becomes compelling. Justice Knotts argues in his dissent that viability should no longer be the 
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cutoff line. (R. at 17). He claims that developments in recent years such as adoption, 

contraceptives, and scientific advances provide support for moving beyond viability. Ibid. 

Regardless of the developments since Roe, the Court should not abandon the viability line. 

Although adoption is an accessible alternative to abortion, it does not prevent the physical 

changes a woman’s body undergoes by carrying the fetus until viability. See Emma L. 

Hodkinson et al., Women’s Experiences of their Pregnancy and Postpartum Body Image: A 

Systemic Review and Meta-Synthesis, BMC Pregnancy and Childbirth (Sept. 23, 2014)2 (“A 

woman’s body image is a psychological representation of her body comprising her attitudes and 

self-perceptions of her appearance . . . [and] can be significantly affected by the rapid and 

extensive physical changes during pregnancy and postpartum.”). Additionally, even though 

contraceptives are available and effective, they are not always effective. Research has found that 

“[f]ifty-one percent of abortion patients were using a contraceptive method in the month they 

became pregnant . . . .” Nobis & Grob, Thinking Critically About Abortion, supra, at 15. 

Furthermore, the Court left the point of viability to be “flexible for anticipated 

advancements in medical skill.” Colautti, 439 U.S. at 387. Although, scientific advances show 

that fetuses may take on the human form prior to viability, they are unlikely to feel pain and 

consciousness until “about 20-22 weeks of gestation.” Carlo V. Bellieni, New Insights into Fetal 

Pain, Seminars in Fetal and Neonatal Medicine (2019).3 “Consciousness develops after most 

abortions occur, so most abortions do not affect conscious, feeling fetuses.” Nobis & Grob, 

Thinking Critically About Abortion, supra, at 11; see also John A. Robertson, Whole Woman’s 

Health v. Hellerstedt and the Future of Abortion Regulation, 7 UC Irvine L. Rev. 623, 646 

 
2 https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4261580/pdf/12884_2014_Article_1210.pdf. 
3 https://www.sciencedirect.com/science/article/pii/S1744165X19300319?via%3Dihub. 
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(2017) [hereinafter Future of Abortion Regulation] (“Most scientists and physicians 

knowledgeable about the issues believe that pain sensitivity arises only at twenty-four to twenty-

six weeks or later . . . .”). Nevertheless, even if a fetus is able to feel pain at 15 weeks, that 

“would not confer rights under the viability standard” if fetuses are still not able to survive 

outside of the uterus at that time. John A. Robertson, Abortion and Technology: Sonograms, 

Fetal Pain, Viability, and Early Prenatal Diagnosis, 14 U. PA. J. Const. L. 327, 364 (2011) 

[hereinafter Abortion and Technology]; see also id., at 364 n.123 (identifying that although laws 

against animal cruelty exist because non-human animals feel pain, this does not support bans on 

animal euthanasia or hunting).  

Additionally, the viability line is important for helping women “who do not have an 

earlier opportunity” to receive an abortion such as “those who are not able to get access to 

abortion services earlier.” Id. at 358. Furthermore, there is no alternative to viability that 

“survives the undue burden test.” Memphis Ctr. for Reprod. Health v. Slatery, No. 20-5969, 2021 

WL 4127691, at *12 (6th Cir. 2021). Accordingly, since there is no alternative measure for 

determining when the State’s interest in the unborn child’s life becomes compelling, viability 

should remain as the cutoff point. Casey, 505 U.S. at 870 (“[T]here is no line other than viability 

which is more workable.”). 

B. The Act Places an Undue Burden on Women Seeking Abortions at 15 Weeks. 
 

The Act is unconstitutional because it creates an undue burden for women seeking 

abortions at 15 weeks. The “undue burden” test set forth in Planned Parenthood of Southeastern 

Pennsylvania v. Casey, 505 U.S. 833, 869-79 (1992), governs the authority of laws regulating 

abortion. Under this standard, a law regulating abortion is unconstitutional if it “imposes an 

undue burden on a woman’s ability” to choose to terminate her pregnancy prior to viability. Id. at 
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874. The “undue burden” test requires that a law (1) furthers a legitimate state interest, and (2) 

does not have the “purpose or effect” of creating a “substantial obstacle” to a woman’s ability to 

obtain an abortion. Whole Woman’s Health v. Hellerstedt, 136 S. Ct. 2292, 2309 (2016); 

Gonzales, 550 U.S. at 146. “A finding of an undue burden is a shorthand for the conclusion that a 

state regulation has the purpose or effect of placing a substantial obstacle in the path of a woman 

seeking an abortion of a nonviable fetus.” Casey, 505 U.S. at 877.  

None of the factors the State relies on in its undue burden analysis – “the continued 

availability of abortions” prior to 15 weeks, the exceptions, “the rarity of abortions” at 15 weeks, 

or “the State’s asserted interest in the law” – can save a pre-viability ban. Isaacson v. Horne, 716 

F.3d 1213, 1226 (9th Cir. 2013). The State argues that because the Act only prohibits a woman 

from a pre-viability abortion at 15 weeks, the challenged statute does not deprive her of the 

ability to receive a pre-viability abortion, but rather requires her to make her choice at an earlier 

time. (R. at 9). However, a prohibition on an abortion at 15 weeks “does not merely encourage” 

women to decide to terminate their pregnancy earlier than required by Supreme Court cases; “it 

forces them to do so.” Isaacson, 716 F.3d at 1227. The Supreme Court has rejected attempts to 

“stretch the point of viability” earlier in pregnancy, or to fix the point of viability to an exact 

gestational date. Ibid; see also Danforth, 428 U.S. at 64 (rejecting a contention that “a specified 

number of weeks in pregnancy must be fixed by statute as the point of viability.”). Under binding 

Supreme Court precedent, a woman has a right to an abortion “at any point before viability” and 

the State may not interfere with that choice. Isaacson, 716 F.3d at 1227. 

Accordingly, the Act is unconstitutional because it places an undue burden on women at 

15 weeks’ gestation. 
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1. The Act poses a substantial obstacle for women seeking abortions at 15 
weeks. 
 

The Act creates a substantial obstacle because it prevents women from seeking abortions 

at 15 weeks. In June Medical Services LLC v. Russo, 140 S. Ct. 2103 (2020), the plurality and 

Chief Justice identified two differing approaches of identifying a “substantial obstacle.” Preterm-

Cleveland v. McCloud, 994 F.3d 512, 524 (6th Cir. 2012). The plurality declared a “sliding-scale 

balancing test” in which a regulation is considered a “substantial obstacle” whenever the “burden 

exceeds its benefit.” Ibid. (citing June Med. Servs., 140 S. Ct. at 2120 (plurality)). On the other 

hand, the Chief Justice declared a “binary test” in which a regulation is considered “ a 

‘substantial obstacle’ only when the burden is objectively ‘substantial,’ regardless of any 

benefit.” Ibid. (citing June Med. Servs., 140 S. Ct. at 2138 (Roberts, C.J. concurring)). 

Regardless of which test the Court chooses to apply, the Act will still be considered as posing a 

substantial obstacle. 

The State argues here that the Act does not pose a substantial obstacle because the Act 

only limits the relevant time frame to receive an abortion by one week. (R. at 9). However, the 

Clinic provides an abortion to at least one woman per week after 14 weeks 6 days. Id. at 8. 

“Legislation is measured for consistency with the Constitution by its impact on those whose 

conduct it affects . . . . The proper focus of constitutional inquiry is the group for whom the law 

is a restriction, not the group for whom the law is irrelevant.” Casey, 505 U.S. at 894. The State 

seeks to define the relevant group as all women seeking an abortion and contends that because 

the Act “allows women up to three and a half months to decide whether to have an abortion,” the 

ban that begins at 15 weeks only impacts “relatively few women.” (R. at 9). Nonetheless, the 

women “for whom the provision is an actual” restriction are those carrying pre-viability fetuses 

at the gestational age at issue. June Med. Servs., 140 S. Ct. at 2132-33.  
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When a law is challenged on its face, as it is here, the “large fraction” test applies. 

McCloud, 994 F.3d at 524. Under this test, a law is invalid if it poses an “undue burden” in a 

“large fraction of relevant cases.” Hellerstedt, 136 S. Ct. at 2320. As the only clinic in the State 

of Greene, if Respondents are unable to perform abortions beyond 14 weeks 6 days, women 

between 15 and 16 weeks would have no way to exercise their constitutional right to an abortion. 

Therefore, “a complete ban on abortions” for any woman carrying a fetus with a 15-week 

gestational age “is a ‘substantial burden’ for 100%” of these women. Slatery, 2021 WL 4127691, 

at *11. Although this satisfies the Chief Justice’s binary test established in June Medical, an 

analysis of the benefits of the Act is necessary to prove that the plurality’s test is also satisfied.  

The State of Greene claims that the types of abortions performed after 15 weeks’ 

gestation are “barbaric” and “dangerous for the maternal patient.” (R. at 4). Additionally, the 

State emphasizes that abortion carries risks to maternal health that increase with gestational age, 

therefore the State has a compelling interest in protecting the maternal patient’s health. Ibid. 

However, “legal abortion in the United States remains much safer than childbirth.” Elizabeth G. 

Raymond & David A. Grimes, The Comparative Safety of Legal Induced Abortion and 

Childbirth in the United States, 119 American College of Obstetricians and Gynecologists 215, 

217 (2012). Although the State has a compelling interest in protecting the maternal patient, 

banning abortions is not necessarily benefitting the women. Further, the legislature found that 

most abortions performed after 15 weeks’ gestation are dilation and evacuation procedures, but 

not all. (R. at 4) (emphasis added). Thus, the State could regulate the method of abortion, as seen 

in Gonzales, without necessarily banning all abortions at 15 weeks because alternative methods 

exist. Planned Parenthood Sw. Ohio Region v. DeWine, 696 F.3d 490, 507 (6th Cir. 2012) (“If 

the only available abortion method is so undesirable as to make the woman choose to have no 
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abortion at all, the undue-burden framework remains the appropriate remedy for addressing that 

concern.”). The benefits of the Act do not outweigh the burden on women at 15 weeks’ 

gestation, therefore the plurality’s balancing test is satisfied and identifies the Act as a substantial 

obstacle.  

Accordingly, regardless of the test from June Medical that the Court chooses to apply, the 

Court will still find that the Act does create a substantial obstacle specifically for the women 

seeking an abortion at 15 weeks. 

2. The Court should not lower the standard of review for abortion cases. 
 

The Court should not eliminate the undue burden standard in favor of the rational basis 

standard. The rational basis test only requires the Court to question whether the Act is “rationally 

related to legitimate government interests.” Washington v. Glucksberg, 521 U.S. 702, 728 

(1997). Justice Knotts argues in his dissent that the rational basis standard should be the standard 

applied here. (R. at 17). He contends that the rational basis test would be satisfied because the 

Act rationally furthers the State of Greene’s “interests in protecting unborn life, women’s health, 

and the medical profession’s integrity.” Ibid. 

However, this lower standard should not be applied to abortion laws because abortion is 

related to the fundamental right of privacy and protected under the Substantive Due Process 

Clause of the Fourteenth Amendment. Fundamental rights have traditionally received a 

heightened level of scrutiny. See Loving v. Virginia, 388 U.S. 1, 12 (1967) (applying heightened 

scrutiny for the fundamental right of marriage); Meyer v. Nebraska, 262 U.S. 390, 403 (1923) 

(applying heightened scrutiny for the fundamental right of a parent to control their child’s 

education); Moore v. City of East Cleveland, 431 U.S. 494, 506 (1977) (applying heightened 

scrutiny for the fundamental right to live with people one considers family). The undue burden 
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standard satisfies the heightened level of scrutiny required for abortion law cases. Accordingly, 

the Court should continue to apply the undue burden test, not the rational basis test. 

C. The Act is a Ban, Not a Regulation. 
 

The Act is a ban on pre-viability abortions at 15 weeks, not a regulation. A law is a ban if 

it “explicitly forbid[s] women from accessing abortion based on the stage of fetal development.” 

Abortion, 20 Geo. J. Gender & L. 265, 273 (2019). On the other hand, a regulation makes 

accessing abortion more difficult. Ibid. A law is a regulation so long as there is no substantial 

obstacle in the path of women seeking pre-viability abortions. See EMW Women’s Surgical Ctr. 

v. Friedlander, 978 F.3d 418, 446 (6th Cir. 2020) (upholding abortion regulation law that does 

not contradict Roe’s holding that pre-viability bans are unconstitutional, but rather identifies a 

regulation that fails to create an undue burden for individuals seeking an abortion); Whole 

Woman’s Health v. Paxton, No. 17-51060, 2021 WL 3661318, at *1 (5th Cir. 2021) (holding that 

a Texas senate bill prohibiting a particular type of dilation and evacuation abortion method does 

not pose an undue burden on a large fraction of women); Mazurek v. Armstrong, 520 U.S. 968, 

969 (1997) (finding that a law “restricting the performance of abortions to licensed physicians” 

serves a valid purpose).  

A regulation that “do[es] no more than create a structural mechanism” for a State to 

express its interest in protecting the life of an unborn child is constitutional, if it is “not a 

substantial obstacle to the woman’s exercise of the right to choose.” Casey, 505 U.S. at 877; see 

also Robertson, Abortion and Technology, supra at 346 (discussing how numerous states have 

laws “that require that a woman, in addition to being informed of fetal gestational age, medical 

and psychological risks of abortion, and child support and adoption alternatives, be offered the 

chance to view an ultrasound of the fetus.”). Laws leaving the choice to the woman to receive 
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more information about the fetus respect her autonomy and do not create an undue burden. Id. at 

346-47. Although “all abortion regulations interfere to some degree with a woman’s ability to 

decide whether to terminate her pregnancy,” they do not impose an undue burden because they 

are not prohibiting a woman from achieving an abortion. Casey, 505 U.S. at 875. In a dissimilar 

fashion, the Act not only contradicts Roe’s central holding, but also creates an undue burden for 

women seeking abortions at the 15-week mark because it takes away their autonomy.  

The State of Greene’s Act prohibits individuals from making their own decision to 

terminate a pre-viability pregnancy after 15 weeks. The State conceded that it had no evidence of 

viability at 15 weeks. (R. at 8). In addition, the Greene Department of Health’s position is that 

the fetus is not viable at 15 weeks. Ibid. By requiring women to receive an abortion before 15 

weeks, the State of Greene is not only restricting a woman’s right to have an abortion before 

viability, but also eliminating a woman’s “right to choose abortion itself,” thus going against 

Supreme Court precedent. Stenberg v. Carhart, 530 U.S. 914, 930 (2000) (holding that a 

particular method of abortion prior to viability is unduly burdensome to a woman’s right to 

choose to have an abortion). Since the Act is a ban, the State’s interests cannot outweigh the 

woman’s right to choose an abortion.  

Notably, a law which “serves a valid purpose” without creating a substantial obstacle is 

constitutional, regardless of if it “has the incidental effect of making it more difficult or more 

expensive to procure an abortion.” Casey, 505 U.S. at 874; see also id. at 884 (imposing a 

regulation that a state may require that “a physician, as opposed to a qualified assistant, provide 

information relevant to a woman’s informed consent.”); Gonzales, 550 U.S. at 132-33 (finding a 

regulation on the method of abortion did not create a substantial obstacle for women to obtain an 

abortion). A “state may use its regulatory power to bar certain procedures,” however, it may only 
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do so when alternative options are provided and “it has a rational basis to act.” Gonzales, 550 

U.S. at 158. Nevertheless, the State of Greene’s abortion ban is unconstitutional because there is 

no state interest that is strong enough to support a pre-viability abortion. Casey, 505 U.S. at 846 

(“Before viability, the State’s interests are not strong enough to support a prohibition of 

abortion.”). Accordingly, the Act is a ban on abortions prior to viability, not a regulation. 

D. The Supreme Court Should Not Overturn Precedent Without a Considerable 
Basis for the Decision. 
 

The Supreme Court should not overturn Roe and Casey without a considerable basis for 

the decision. Stare decisis (“to stand by things decided”) is the legal term for the Supreme 

Court’s loyalty to precedent. June Med. Servs., 140 S. Ct. at 2134 (Roberts, C.J., concurring). 

This legal doctrine requires the Court to “treat like cases alike.” Id.; see also Ramos v. Louisiana, 

140 S. Ct. 1390, 1411 (2020) (Kavanaugh, J., concurring in part) (“The doctrine reflects respect 

for the accumulated wisdom of judges who have previously tried to solve the same problem.”). 

By enabling “society to presume that bedrock principles are founded in the law rather than in the 

proclivities of individuals,” this doctrine “contributes to the integrity of our constitutional system 

of government, both in appearance and in fact.” Vasquez v. Hillery, 474 U.S. 254, 265-66 (1986); 

see also Casey, 505 U.S. at 854 (“[T]he very concept of the rule of law underlying our own 

Constitution requires such continuity over time that a respect for precedent is, by definition, 

indispensable.”). Stare decisis has never been treated as “an inexorable command.” Ramos, 140 

S. Ct. at 1405. This doctrine is a “principle of policy and not a mechanical formula of adherence 

to the latest decision.” June Med. Servs., 140 S. Ct. at 2135 (Roberts, C.J., concurring) (quoting 

Helvering v. Hallock, 309 U.S. 106, 119 (1940)). Nevertheless, it is necessary to adhere to 

precedent in order to “avoid an arbitrary discretion in the courts.” The Federalist No. 78, p. 529 

(J. Cooke ed. 1961) (A. Hamilton).  
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Respecting precedent “promotes the evenhanded, predictable, and consistent 

development of legal principles, fosters reliance on judicial decisions, and contributes to the 

actual and perceived integrity of the judicial process.” Payne v. Tennessee, 501 U.S. 808, 827 

(1991). For precedent to have meaning, the Court “will not overturn a past decision unless there 

are strong grounds for doing so.” Janus v. AFSCME Council 31, 138 S. Ct. 2448, 2478 (2018); 

Gamble v. United States, 139 S. Ct. 1960, 1969 (2019) (emphasizing that departing from 

precedent “demands special justification.”). The Court considers additional factors before 

overruling a precedent, such as its workability, its fit with subsequent factual and legal 

developments, and the reliance interests that the precedent has prompted. Ramos, 140 S. Ct. at 

1414 (Kavanaugh, J., concurring in part). 

When interpreting the Constitution, stare decisis is not as strict because the Court’s 

interpretation may be “altered only by constitutional amendment or by overruling [the Court’s] 

prior decisions.” Agostini v. Felton, 521 U.S. 203, 235 (1997). It is sometimes appropriate and 

necessary for the Court to overrule “erroneous” precedent. Ramos, 140 S. Ct. at 1411-12 

(Kavanaugh, J., concurring in part). However, the Court did not error in its central holding of 

Roe. Casey, 505 U.S. at 860 (“[N]o change in Roe’s factual underpinning has left its central 

holding obsolete, and none supports an argument for overruling it.”). 

Addressing the additional factors the Court considers prior to overruling precedent, it 

becomes clear that the Court should not overrule Roe and Casey. For starters, viability is a 

workable framework. See supra Section II.A. Moreover, even though there have been scientific 

developments since Roe was decided that have changed the timeframe of viability, it is still 

possible to address these changes without overturning Roe and Casey. See Robertson, Future of 

Abortion Regulation, supra, at 625 (“A case challenging a twenty-week limit on abortion could 
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move the viability restriction earlier without necessarily overturning a right to abortion before 

twenty weeks.”). Additionally, “no development of constitutional law has implicitly or 

explicitly” disturbed the recognized protection of women’s right to privacy and their decision 

about whether or not to terminate their pregnancy. Casey, 505 U.S. 857; see also Hellerstedt, 136 

S. Ct. at 2318 (showing this decision does not disturb the recognized protection of women to 

have an abortion).  

Finally, “while the effect of reliance on Roe cannot be exactly measured, neither can the 

certain cost of overruling Roe for people who have ordered their thinking and living around that 

case be dismissed.” Casey, 505 U.S. at 855. In 2018, 619,591 legal abortions were reported to 

the CDC. Katherine Kortsmit et al., Abortion Surveillance – United States, 2018, CDC (2020).4 

More than 40,000 of those abortions were performed at 14-20 weeks’ gestation. Ibid. If the Court 

were to overrule Roe, the impact on women seeking abortions would be devastating and may 

result in unsafe or illegal alternatives.  

Accordingly, the Court should not overturn Roe and Casey because there is not a 

considerable basis to do so. 

E. The Federal Courts Must Assure That States Do Not Offend the Constitution. 
 

Abortion should not be left to the States’ discretion. Justice Knotts argues in his dissent 

that the Supreme Court should leave the decision regarding whether and when to allow an 

abortion to occur to the States. (R. at 17). However, without oversight from the federal courts, 

States may abuse their discretion based on alternative interests, such as religion, instead of 

focusing on what is best for the mother and the unborn child. See Jane v. Bangerter, 794 F. 

Supp. 1537, 1544 (D. Utah 1992) (discussing a governor’s admission that his religious beliefs 

 
4 https://www.cdc.gov/mmwr/volumes/69/ss/ss6907a1.htm. 
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affected his views on abortion). A State is free to use “its voice . . . to show its profound respect” 

for protecting the life of a fetus. Gonzales, 550 U.S. at 157-58. Nevertheless, there must be “a 

wall of separation between Church and State,” Everson v. Bd. of Educ., 330 U.S. 1, 16 (1947), 

therefore federal oversight is necessary to ensure that the States are not encroaching their 

religious views on abortion regulations. Accordingly, the decision to enact the Act should not be 

left to the State of Greene because it goes against the fundamental right of privacy protected by 

the Due Process Clause of the Fourteenth Amendment. 

III. THROUGH ITS IRRATIONAL AND CONSTITUTIONALLY VAGUE 
STATUTORY CONSTRUCTION, THE STATE OF GREENE’S FETAL 
REMAINS PROVISIONS IMPOSE AN UNDUE BURDEN ON A WOMAN’S 
DECISION TO HAVE AN ABORTION. 
 

A lawful statute must give citizens, “fair notice of conduct that is forbidden or required.” 

FCC v. Fox Television Stations, Inc., 567 U.S. 239, 253 (2012). Similarly, a statute is 

constitutionally vague if, “men of common intelligence must necessarily guess at its meaning 

and differ as to its application.” Baggett v. Bullitt, 377 U.S. 360, 367 (1964). To be valid under 

the Due Process Clause of the Fourteenth Amendment, the statute must be “sufficiently clear so 

that the exercise of constitutionally protected rights is not violated.” Planned Parenthood of 

Minn. v. Minnesota, 910 F.2d 479, 482 (8th Cir. 1990). 

The State of Greene’s House Bill 222 states that an abortion clinic or healthcare facility 

in “possession of an aborted fetus” is responsible for “provid[ing] for the disposition of the 

aborted fetus.” (R. at 5). Additionally, House Bill 222 determines that the burial transit permit 

requirements set out in Greene St. Ann. § 16-37-3 will “apply to the final disposition of an 

aborted fetus” and require that the fetus must be “interred or cremated.” Id. at 5-6 (citing Greene 

St. Ann § 16-34-3-4(a)). Under the State’s law, a “burial transit permit” is defined as a “permit 
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for the transportation and disposition of a dead human body.” Id. at 6 (emphasis added) (citing 

Greene St. Ann. § 23-14-31-5).  

The fetal remains provisions of House Bill 222 are ripe with potential for inconsistent 

enforcement. City of Akron v. Akron Ctr. for Reprod. Health, Inc., 462 U.S. 416, 451 (1983) 

(finding statute was impermissibly vague because it “fails to give a physician fair notice his 

conduct was forbidden.”). House Bill 222’s current statutory language equating fetal remains 

with those of a postnatal “human” or “person” are directly at odds with the term “fetus” as this 

Court defined it in Roe. Roe, 410 U.S. at 158 (defining “person” to exclude the unborn). The 

statutory language is associating the killing of a fetus with the killing of a fully formed human 

individual. See infra Section III.A. The State fails to offer specificity as to whether the fetal 

remains provisions apply to medication abortions or to fetal tissue samples taken for pathology 

reports and law enforcement purposes. See infra Section III.B. Furthermore, the State’s statute 

fails to address the procedure for fetal remains in the case of a minor unable to give legal 

consent. See infra Section III.C. Altogether, these ambiguities create a regulatory environment 

where women’s healthcare providers will be uncertain as to what abortion services they can 

legally provide. Additionally, the fetal remains provisions, as written, present a substantial 

obstacle to women receiving abortion related healthcare in the State. Furthermore, the State has 

no rational interest in fetal life after an abortion has already occurred. 

A. The Fetal Remains Provisions Allow for Arbitrary and Discriminatory 
Enforcement Such That the Statute is Void for Vagueness. 
 

The State’s mandate that fetal remains be disposed of as human remains is a direct 

contradiction of the word “person” as defined by this Court in Roe. There, the Court decided that 

“the word ‘person,’ as used in the Fourteenth Amendment, does not include the unborn.” Roe, 

410 U.S. at 158. The Merriam-Webster English Dictionary lists “person” as the top definition for 
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the word “human.” Person, Merriam-Webster.com.5 Human and person are synonymous in the 

legal world as well. Elvia Arcelia Quintana Adriano, The Natural Person, Legal Entity or 

Juridical Person and Juridical Personality, 4 Penn St. J.L. & Int’l Aff. 363, 366 (2015) 

(identifying natural persons as referring to “a human being, who is an individual being capable of 

assuming obligations and capable of holding rights.”). A statute is constitutionally vague if it is 

not “sufficiently explicit to inform those who are subject to it what conduct on their part will 

render them liable . . . .” Connally v. Gen. Const. Co., 269 U.S. 385, 391 (1926). By essentially 

defining fetuses as humans, the State contravenes this Court’s definition of “person” and creates 

statutory ambiguity where there previously was none.  

In Akron, this Court invalidated a fetal remains statute under the void-for-vagueness 

doctrine. Akron Ctr. for Reprod. Health, Inc., 462 U.S. at 451-52 (finding the usage of the word 

“humane” in the statute was impermissibly vague and violated the Due Process Clause of the 

Fourteenth Amendment). The State’s fetal remains statute exhibits the same dangerous linguistic 

imprecision in strict liability setting. See ibid. (quoting United States v. Harriss, 347 U.S. 612, 

617 (1954)) (concluding that the Akron statute failed to give healthcare professionals “fair notice 

that [their] contemplated conduct is forbidden.”). The State may indeed advocate for 

“express[ing] respect for unborn life,” but it should do so in a way that does not confuse the 

definitions laid out in Roe. (R. at 11). Allowing the State to misapply the definitions laid out in 

Roe creates a dangerous precedent for future state laws that are in conflict with the holdings of 

this Court. Accordingly, the State of Greene’s statute legally equating undeveloped fetuses to 

fully formed human beings is unconstitutionally vague. 

 

 
5 https://www.merriam-webster.com/dictionary/person (last visited Sept. 21, 2021). 
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B. The Fetal Remains Provisions Fail to Specifically Define What Constitutes 
Prohibited Conduct. 

 
House Bill 222 creates a law that defies understanding as to what conduct it explicitly 

prohibits. Under the void-for-vagueness doctrine, a statute must define prohibited conduct in a 

way that has “a sufficient definiteness that ordinary people can understand” and that does not 

allow for “arbitrary and discriminatory enforcement.” Kolender v. Lawson, 461 U.S. 352, 357 

(1983). It is unclear whether the State statute in question applies to both medication and surgical 

abortions or only to surgical abortions. (R. at 5).  

If a woman wishing to receive a medication abortion in the State of Greene consents to 

having a clinic dispose of the fetus, how can a healthcare provider ensure that the fetus’s disposal 

is in accordance with the State’s law? Tissue from medication abortions typically are “disposed 

of outside the abortion facility.” Hopkins v. Jegley, 510 F. Supp. 3d 638, 783 (E.D. Ark. 2021). 

Therefore, there is no practical way for a healthcare provider to “ensure” that the tissue is 

returned to the abortion facility so that it will be “disposed of in compliance” with the statute. 

Ibid. Medication abortions make up a significant percentage of abortion services. See Medication 

Abortion, Guttmacher Institute (2021)6 (“[M]edication abortion accounted for more than one-

third (39%) of all abortions in the United States in 2017.”). If medication abortions in the State 

of Greene are in accordance with other states, a vast percentage of abortions would fall into this 

statutory ambiguity. See Tessa Longbons, Abortion Reporting: Arkansas (2020), Charlotte 

Lozier Institute (July 7, 2021)7 (finding that 55% out of a total of 3,154 reported abortions 

performed in Arkansas in 2020 were medication abortions); Tessa Longbons, Abortion 

 
6 https://www.guttmacher.org/evidence-you-can-use/medication-abortion# (last visited Sept. 21, 
2021). 
7 https://lozierinstitute.org/abortion-reporting-arkansas-2020/. 
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Reporting: Oklahoma (2020), Charlotte Lozier Institute (Sept. 7, 2021)8 (identifying 65% of 

3,797 abortions reported in Oklahoma in 2020 as being medication abortions).  

Furthermore, similar issues arise with respect to fetal tissue that is sent to pathology 

laboratories or to local law enforcement. Lower courts have struggled with whether these small 

portions of fetal tissue constituted fetal remains. See Planned Parenthood of Minn., 910 F.2d at 

485 (“The district court was unable to determine whether microscopic slides used to determine 

whether fetal remains had reached the point of development that the statute applied would have 

to be disposed of in accordance with the statute.”). It is unspecified whether fetal tissue from 

medication abortions, pathology reports, or samples sent to law enforcement fall under the 

disposition provisions set out in House Bill 222. These ambiguities leave open the possibility of 

arbitrary and inconsistent enforcement by the State. Whole Woman’s Health v. Hellerstedt, 231 

F. Supp. 3d 218, 227 (W.D. Tex. 2017) (finding that “[t]he lack of clarity in the Amendments 

invites arbitrary and discriminatory enforcement” with regard to similar fetal remains provisions 

that specifically defined the threshold amount of fetal tissue).  

Accordingly, without clarity on whether the statute includes both medication and surgical 

abortions or whether fetal tissue constitutes fetal remains, the State is preventing healthcare 

providers from offering otherwise permissible types of abortion for fear of being subjected to 

liability.  

C. The State’s Fetal Remains Provisions Lack a Provision for Minors. 
 

The fetal remains provisions create confusion with their lack of language concerning the 

procedure for minors who are unable to give legal consent. A constitutional statute must give, 

“fair notice of conduct that is forbidden or required.” Fox, 567 U.S. at 253. The State’s fetal 

 
8 https://lozierinstitute.org/abortion-reporting-oklahoma-2020/. 
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remains law stipulates women undergoing an abortion must have a choice as to whether they will 

dispose of the fetus themselves or have a healthcare provider handle the disposition. (R. at 5). 

However, the law remains silent on the procedure if the woman receiving an abortion is under 

the legal age of consent. Id. at 5-6. This vagueness is unacceptable where important privacy 

concerns are at stake. See Carissa Byrne Hessick, Vagueness Principles, 48 Ariz. St. L.J. 1137, 

1138 (2016) (“Laws that are insufficiently definite, the Court has said, fail to give the public 

sufficient notice about what conduct is prohibited, lead to arbitrary and discriminatory 

enforcement, and represent an impermissible delegation by the legislature.”).  

Parental notice and consent for minors are well litigated areas of abortion law. See 

Hodgson v. Minnesota, 497 U.S. 417 (1990) (finding two parent consent with a judicial bypass 

option was unconstitutional); Belotti v. Baird, 428 U.S. 132 (1976) (remanding abortion statute 

with unclear parental consent and judicial bypass provisions); Planned Parenthood Ass’n of 

Kansas City, Mo., Inc v. Ashcroft, 462 U.S. 476 (1983) (holding parental consent requirement 

with judicial bypass option valid). While the State law at issue specifically concerns consent to 

dispose of fetal remains rather than consent to receive an abortion, the privacy concerns of the 

minor are the same. See Bette Huster & Christina Vadino, Parental Consent to Abortion and 

Judicial Bypass, 71 Mich. B.J. 512, 514 (1992) (“Studies have shown that most minors discuss 

pregnancy-related decisions with a parent. However, there undoubtedly are many young women 

whose life circumstances . . . make it impossible for them to do so.”). This Court has generally 

upheld regulations that require minors to gain the consent of one parent and provide for a judicial 

bypass option where parental consent is not available. Ohio v. Akron Ctr. for Reprod. Health, 

497 U.S. 502, 506-07 (1990) (upholding a one parent notice statute with a judicial bypass 

option). However, in Hodgson, 497 U.S. at 457-58, the Court invalidated a law mandating the 
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consent of both parents with a judicial bypass option. Accordingly, the State’s fetal remains 

provisions cannot stand because of the laws’ failure to address the privacy concerns for minors. 

D. The Fetal Remains Provisions Impose an Undue Burden on Women Seeking an 
Abortion. 

 
The fetal remains provisions make several changes to the State’s fetal disposition 

requirements that impose an undue burden on women. See supra Section II.B (discussing the 

undue burden standard established in Casey). First, the State’s statute mandates abortion 

providers gain a woman’s consent to dispose of the fetus for her or to allow her to do so herself if 

she chooses. (R. at 5). Second, if the woman elects to have the healthcare provider handle the 

disposition of the fetus, the provider is required to acquire a burial transit permit “for the 

disposition of human remains” for each individual fetus aborted. Id. at 6 (emphasis added). 

Third, the State’s statute prohibits healthcare providers from disposing of fetuses as pathological 

waste. Ibid. Finally, the State’s law mandates that each fetus must be “interred or cremated” 

separately, specifically prohibiting mass cremation of fetuses. Ibid. In practice, these provisions 

mean that healthcare providers will have to obtain disposition consent from each woman 

receiving an abortion, provide for those increased costs, and find vendors that specialize in the 

disposition of human remains rather than medical or pathological waste.  

The Court should review the fetal remains provisions under the undue burden standard 

because of the fundamental impact House Bill 222 has on a woman’s right to an abortion. In Box 

v. Planned Parenthood of Indiana & Kentucky, 139 S. Ct. 1780, 1781 (2019), this Court upheld 

an Indiana law that contained similar disposition provisions to the State’s statute under the 

rational basis standard. However, the statute in Box is distinguishable from the State’s law in 

three key aspects. First, the law in Box did not prohibit the mass cremation of fetuses or require 

the individual disposal of fetuses. Instead, the law prohibited disposal of fetuses as surgical or 
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pathological waste. Ibid. Secondly, the Indiana law already required disposition consent 

requirement for women, therefore Box did not create a disposition consent requirement for 

women. Ibid. Third, the Indiana statute did not conflate fetal remains with human remains or 

impose additional costs by requiring a permit for the disposition of human remains. Ibid. 

Additionally, this Court explicitly noted that the respondents in Box challenged the law solely on 

rational basis grounds and did not argue for a review under the undue burden standard. Id. at 

1782.  

Lower courts have reviewed challenges to fetal remains statutes following the decision in 

Box. Hopkins, 510 F. Supp. 3d at 722 (reviewing a challenge to a fetal remains statute after the 

Eighth Circuit remanded the case for rehearing). The State’s House Bill 222 not only regulates 

the manner of disposition, but also which actors have rights in the disposition process. (R. at 5); 

see also Hopkins, 510 F. Supp. 3d at 787-88 (noting the potential social-psychological hurdles 

women face). Healthcare providers, like the Clinic, would likely face increased costs and 

logistical challenges. Hellerstedt, 231 F. Supp. 3d at 230 (“Plaintiffs provided evidence showing 

the Amendments pose significant logistical challenges for healthcare providers in terms of 

sorting procedure, storage, transportation, and ultimate disposal.”). Accordingly, the Court 

should review the State’s statute under the undue burden standard because it poses a potential 

social-psychological hurdle for women and leads to additional costs of compliance. 

1. The fetal disposition consent provision impose an impermissible social-
psychological hurdle for women. 
 

The fetal remains provisions create an impermissible social-psychological hurdle that 

unduly burdens women attempting to exercise their qualified right to abortion. See Hopkins, 510 

F. Supp. 3d at 787-88 (noting the potential social-psychological hurdles women face); see also 

Hellerstedt, 231 F. Supp. 3d at 230 (“There is also some evidence in the record suggesting the 
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Amendments could cause women grief and shame, possibly discouraging them from obtaining 

gynecological care . . . .”). Deciding whether a regulation constitutes an undue burden “requires 

that courts consider the burdens a law imposes on abortion access together with the benefits 

those laws confer.” Hellerstedt, 136 S. Ct. at 2309. The Fourteenth Circuit correctly determined 

that the fetal disposition consent provision amounted to an undue psychological burden on 

women seeking an abortion. (R. at 11).  

The Eighth Circuit considered and upheld a law under a due process challenge to fetal 

remains provisions that required the disposal of fetuses in a dignified manner but allowed for 

mass cremation. See Planned Parenthood of Minn., 910 F.2d at 483 (noting that the law 

reasonably distinguished fetal remains from surgical waste and that the allowance for mass 

cremation was key to the statute’s legality). However, the fetal remains provisions explicitly 

deny healthcare providers permission to dispose of fetuses using mass cremation. (R. at 5). 

Additionally, the State’s law goes beyond the law upheld by the Eighth Circuit by requiring 

“burial transit permits” for each individual fetus. Ibid. 

The State’s message is clear—the killing of a fetus at any stage of gestation is equivalent 

to the killing of a fully formed human being. Hellerstedt, 231 F. Supp. 3d at 228 (reasoning that 

fetal remains provisions by “seeking to respect life and the dignity of the unborn regardless of 

gestational age” the state “appears to be inferentially establishing the beginning of human life as 

conception . . . .”). This Court in Roe decided that the word “person” only applies to individuals 

after birth. Roe, 410 U.S. at 158. Through its human burial transit permit requirement, the State 

has legally redefined the word “human”, and its close synonym “person,” to include a fetus from 

the moment of conception. This is a direct contradiction of this Court’s finding in Roe and 
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should not be upheld as valid. Roe, 40 U.S. at 158 (emphasizing that the word “person” does not 

include fetuses).  

The fetal disposition consent provision is intended to make a woman feel guilty about 

having an abortion. The statute imposes an undue psychological burden in exchange for 

nonexistent benefits to the woman’s health. Hellerstedt, 231 F. Supp. 3d at 230 (recognizing “the 

sole benefit the Amendments provide is conferring dignity on the unborn, conceding there is no 

public health benefit.”). Accordingly, the human burial transit permit requirement creates a 

substantial obstacle to women exercising their right to an abortion, confers no positive health 

benefits, and as such should be invalidated under the undue burden standard in Casey. 

2. The fetal remains provisions would greatly increase costs for women 
seeking care. 
 

The State’s fetal remains provisions will increase costs on healthcare providers. (R. at 5); 

Elizabeth Kimball Key, The Forced Choice of Dignified Disposal: Government Mandate of 

Interment or Cremation of Fetal Remains, 51 U.C.D. L. Rev. 305, 328 (2017) [hereinafter The 

Forced Choice of Dignified Disposal] (“Many predict that fetal disposal laws will lead to an 

increase in the cost of abortion, an already expensive procedure.”). This cost will result in 

“abortion patients paying out of pocket” to “experience the increase in price most dramatically.” 

Id. at 330. Without better statutory construction, healthcare providers will be unable to 

appropriately self-regulate and control their costs and exposure to liability especially with 

regards to medication abortion and small amounts of fetal tissue. See id. at 333 (“This is 

profoundly unworkable, as the doctor has no control over the disposition of fetal remains when 

the patient aborts within the confines of her home”). 
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 Providers “using group disposition methods estimate the[] monthly costs at $40-60.” 

(approximately 80 to 125 dollars).9 Planned Parenthood of Minn., 910 F.2d at 487. With group 

disposal eliminated, healthcare providers would have to secure “permits for the disposition of 

human remains” and provide for the individual interment or cremation of each fetal remain. (R. 

at 5-6). The cost of a permit for disposition of human remains varies from state to state. See San 

Diego County, Burial Permits10 (explaining that California is on the lower end by charging 12 

dollars for such a permit); Sisto Funeral Home, Disposition Permit/EDRS Burial, Entombment, 

Cremation or Transit11 (explaining that New York is on the higher end by charging 40 dollars for 

such a permit). Even if the State falls on the lower end of the fee spectrum, this permitting cost in 

aggregate is a dramatic increase from group disposal costs incurred under the previous statutory 

regime.  

This Court has held that an increase in costs of up to approximately 19 dollars per 

abortion did not significantly burden a woman seeking abortion where the increase provided 

substantial health benefits to the woman. Ashcroft, 462 U.S. at 490 (holding the per patient cost 

of a pathologist examination was reasonable where it conferred “substantial benefits” to 

patients). In contrast, the State’s regulation prohibiting mass cremation of fetuses confers 

minimal benefit to women while presumably increasing costs more than the constitutionally 

accepted amount. Lydia DePillis, The Economics of Fetus Disposal, Hous. Chron.12 (explaining 

that two medical waste disposal companies “ranged between $50 to $100 for weekly pickup of 

 
9 Adjusted for inflation using https://www.usinflationcalculator.com. 
10 https://www.sandiegocounty.gov/hhsa/programs/phs/office_of_vital_records_and_statistics/bu
riab_permits.html (last visited Sept. 23, 2021). 
11 https://www.sistofh.com/disposition-permit (last visited Sept. 23, 2021). 
12 https://www.houstonchronicle.com/business/texanomics/article/The-economics-of-fetus-
disposal-8348124.php (last updated July 8, 2016, 3:19 PM). 
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one 28-gallon box” of medical waste and that an organization that provides cremation services 

charges around $600 for cremating a fetus). In addition, the State’s statute also applies to 

miscarried and stillborn fetuses. (R. at 5 n.4). This estimate of cost does not include the need for 

healthcare providers to find new vendors that provide individual cremation and interment 

services. Key, The Forced Choice of Dignified Disposal, supra, at 330 (“[P]roviders will likely 

have to increase the cost of the procedure just to stay in business.”). “Direct cremation costs 

between $700 and upwards of $900. See Cremation Cost: A Comprehensive Guide, The Living 

Urn (Sept. 8, 2021).13  

 Accordingly, this Court should uphold the lower courts’ finding that the fetal remains 

provisions of House Bill 222 constitute an undue burden to abortion access in the State. The 

State’s statute creates prohibitively high costs for the Clinic and other healthcare providers which 

would pass on to women seeking abortion services or reproductive care. The disposition consent 

requirement creates an unnecessary psychological burden on women through its legally flawed 

conflation of the removal of unformed fetal tissue with the murder of a fully formed human 

being. Balanced against the negligible health benefits they confer, these burdens should be 

treated as a substantial obstacle to abortion access in the State.  

E. The State Has No Rational Interest in the Disposal of Fetal Remains. 
 

The Fourteenth Circuit’s determination that the State’s fetal remains provisions fail the 

rational basis standard should be upheld. (R. at 12). To pass the rational basis test, a statute must 

be rationally related to government interests. Glucksberg, 521 U.S. at 728. A statute “neither 

involving fundamental rights nor proceeding along suspect lines is accorded a strong 

presumption of validity.” Heller v. Doe by Doe, 509 U.S. 312, 319 (1993). A regulation should 

 
13 https://www.thelivingurn.com/blogs/news/how-much-does-it-cost-to-cremate. 
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generally be upheld if it “bears some fair relationship to a general public purpose.” Peterson v. 

Linder, 765 F.2d 698, 705 (7th Cir. 1985). The rational basis standard “ensure[s] that 

classifications are not drawn for the purpose of disadvantaging the group burdened by the law” 

through the requirement that a “classification bear a rational relationship to an independent and 

legitimate legislative end.” Romer v. Evans, 517 U.S. 620, 633 (1996). 

Reviewing under the rational basis standard, the judiciary is to avoid acting as in the 

“impermissible role of supra-legislature.” Wisconsin Educ. Ass’n Council v. Walker, 705 F.3d 

640, 656 (7th Cir. 2013). However, the Court can invalidate “arbitrary deprivations of liberty by 

the government.” Hayden ex rel. A.H. v. Greensburg Cmty. Sch. Corp., 743 F.3d 569, 576 (7th 

Cir. 2014). In the context of the rational basis standard, courts have defined arbitrary to mean a 

law that is “utterly unreasonable.” Swank v. Smart, 898 F.2d 1247, 1252 (7th Cir. 1990); see also 

Brown v. City of Michigan City, Indiana, 462 F.3d 720, 733 (7th Cir. 2006) (finding challenged 

statute must be “utterly lacking in rational justification.”). A provision can fail to pass the 

rational basis standard if there is “no rational connection between the policy and accomplishment 

of a public purpose.” Pence v. Rosenquist, 573 F.2d 396, 398 (7th Cir. 1978). 

1. A law designed to regulate death is not rationally related to the purpose 
of respecting unborn life. 
 

In the fetal remains provisions, the State asserts its reasons for the enacted statutes are 

“medical ethics” and “regulating the medical profession by ensuring that abortion providers, like 

other healthcare facilities, dispose of fetal remains in a method demonstrating respect for the life 

of the unborn.” (R. at 5). Before the District Court, the State narrowed its focus and argued that it 

has a legitimate interest in “respect for unborn life.” Id. at 11. The Court should acknowledge the 

State’s professed interest; however, the rational basis standard also requires an examination of 

what the statute actually says. Smith v. City of Chicago, 457 F.3d 643, 649 (7th Cir. 2006) 
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(explaining that while the rational basis standard acknowledges the State’s professed interest, it 

also fairly includes “what the statute says.”). The statute requires healthcare providers, like the 

Clinic, to give women the choice in whether they will dispose of their fetus or whether the 

provider will handle the disposition process. Id. at 5. It also mandates that if the providers 

complete the disposition, they must obtain individual “permits for the disposition of human 

remains” and ensure that the fetus is interred or cremated individually. Id. at 5-6. These 

provisions explicitly focus on what happens to the fetus after death. Prior to the abortion, 

miscarriage, or stillbirth the State does indeed have a legitimate interest in “fetal life.” Roe, 410 

U.S. at 163 (defining “the state’s important and legitimate interest in fetal life.”). This Court has 

acknowledged a legitimate interest in the “proper disposal of fetal remains.” Box, 139 S. Ct. at 

1782. However, it strains the bounds of logic that a state’s specific interest in fetal life continues 

after that life has ended. See Planned Parenthood of Indiana and Kentucky, Inc. v. 

Commissioner, 194 F. Supp. 3d 818, 832 (“[I]f the law does not recognize a fetus as a person, 

there can be no legitimate state interest in treating an aborted fetus the same as a deceased 

human). 

Accordingly, regulations that only cover the disposition of the fetus after death do not 

have any bearing or benefit on advancing an interest in fetal life. See Rosenquist, 573 F.2d at 398 

(7th Cir. 1978) (striking down a regulation because it had no meritorious benefit and the 

restriction existed solely out of conservative community views). 

2. The fetal remains provisions do not rationally advance the State’s 
legitimate interest in the proper disposal of fetal remains. 
 

The State’s fetal remains provisions were not designed in a rational manner to serve the 

State’s interest in the proper disposal of fetal remains. “Equal protection of the laws is not 

achieved through indiscriminate imposition of inequalities.” Romer, 517 U.S. at 633. This Court 
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recently reaffirmed that a state has a “legitimate interest in proper disposal of fetal remains.” 

Box, 139 S. Ct. at 1782. However, this is not one of the interests advocated by the State’s 

legislature. (R. at 5). Notably, the legislature’s proclaimed interest was narrower, focusing only 

on regulating healthcare providers’ disposal of fetal remains in a “method demonstrating respect 

for the life of the unborn.” Ibid. However, House Bill 222 did not just regulate the disposition of 

fetal remains as a single category in the State. Instead, through the legislature’s simultaneous 

imposition of a fetal remains disposition consent requirement, the State created two classes 

subject to different forms of regulation. Ibid. Fetal remains provisions found constitutional have 

generally not simultaneously imposed a women’s consent requirement. See Box, 139 S. Ct. at 

1781 (upholding fetal remains provisions with mass cremation where consent requirement had 

been established under previously passed law); see also Planned Parenthood of Minn., 910 F.2d 

at 486-87 (holding fetal remains provisions with no mandatory consent requirement valid).  

In the State of Greene, a woman may waive her involvement in the process of fetal 

disposition by choosing to leave fetal disposition to the Clinic. (R. at 5). However, if she chooses 

to dispose of the fetus herself, she may do so in any manner. Ibid. This striking disparity in the 

treatment of fetal remains shows the logical inconsistency of House Bill 222. A regulation 

should generally be upheld if it has a “fair relation to a general public purpose.” Peterson, 765 

F.2d at 705. Despite the legitimate state interest, this statute seeks to arbitrarily enforce 

regulations and penalties on healthcare providers. The State uniformly regulates both private 

citizens’ and healthcare providers’ disposition of adult human bodies. (R. at 12). The State’s 

legislature does not have a “rational connection between the policy and accomplishment of a 

public purpose.” Rosenquist, 573 F.2d at 398 (explaining that this could be cause for a provision 

to fail the rational basis standard).  
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Accordingly, the Court should uphold the Fourteenth Circuit’s determination that House 

Bill 222’s fetal remains provisions fail the rational basis standard. 
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CONCLUSION 

 This Court should affirm the judgment of the United States Court of Appeals for the 

Fourteenth Circuit. 

 

DATED: September 24, 2021 

 
RESPECTFULLY SUBIMITTED 

     By Attorneys for Respondents 
     ___________________________ 
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APPENDIX 

U.S. Const. amend. XIV § 1 
 
All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are 
citizens of the United States and of the State wherein they reside. No State shall make or enforce 
any law which shall abridge the privileges or immunities of citizens of the United States; nor 
shall any State deprive any person of life, liberty, or property, without due process of law; nor 
deny to any person within its jurisdiction the equal protection of the laws. 
 
 
State of Greene Statutes 
 
 
Greene St. Ann § 16-34-3-4  
 
 (a) a fetus must be interred or cremated. 
 
Greene St. Ann § 16-37-3  
 
 Burial transit permit requirements: details omitted. 
 
Greene St. Ann § 23-14-31-5 

 
Requiring burial transit permits for transportation and disposition of a dead human body: 

further details omitted.  
 
  


