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QUESTIONS PRESENTED 

(1)  Whether the State of Greene’s implementation of the Gestational Age Act, which prohibits 

people from obtaining an abortion during the pre-viability period, contrary to this Court’s 

precedent, is unconstitutional? 

(2)   Whether the State of Greene’s Fetal Disposition Provisions, which impose the State’s 

onerous beliefs on the status of fetal remains onto healthcare facilities and people seeking 

abortions, place an undue burden on a person’s decision to have an abortion? 
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PARTIES TO THE PROCEEDING 

Respondents are Dr. Elon Sternberger and Greene Women’s Health Clinic, LLC, the only 

licensed abortion facility in the State of Greene, who seek to protect a person’s Constitutional 

right to abortion. Petitioners are the State of Greene, whose legislature enacted House Bill 411, 

the Gestational Age Act and House Bill 222, the Fetal Disposition Provisions, and its Attorney 

General. 
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OPINIONS BELOW 

The United States District Court for the Northern District of Greene (“District Court”) 

held that the State of Greene’s Gestational Age Act (“the Act”) violates the Due Process Clause 

of the United States Constitution. After extensive briefing and oral argument, the District Court 

issued a preliminary injunction barring the State of Greene from implementing and enforcing the 

Fetal Disposition Provisions. After both parties moved for summary judgment, the District Court 

granted the Respondent’s motion for summary judgment and entered a permanent injunction 

declaring the Fetal Remains Provision unconstitutional under Due Process Clause. A description 

of this opinion appears on pages 4-6 of the Record.  

Petitioners appealed the District Court’s denial of their motion for summary judgment 

and grant of summary judgment for Respondents. Respondents sought a declaratory judgment, as 

well as both preliminary and permanent injunctions to prevent enforcement of the statutory 

provisions at issue. The United States Court of Appeals for the Fourteenth Circuit upheld the 

District Court’s decision. Record of this proceeding can be found on pages 11-14 of the Record.  
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STATEMENT OF CASE 

A. Statement of the Facts 

On January 1, 2020, the State of Greene (“the State”) General Assembly enacted House 

Bill 411, entitled the “Gestational Age Act” (“the Act”). R. at 3. The newly elected Governor, 

who ran on a platform stressing traditional values, including a strong pro-life stance, signed the 

bill into law. R. at 3. The Act provides that, in most cases, an abortion cannot be performed until 

a physician first determines and documents a fetus’s probable gestational age. R. at 3. Then, 

except in cases of medical emergency, severe fetal abnormality, rape or incest, a person shall not 

perform, induce, or attempt to perform or induce an abortion of a fetus if the probable gestational 

age of the fetus has been determined to be greater that fifteen weeks. R. at 3.  

To support its position, the Legislature argued that the most abortions performed after 

fifteen weeks’ gestation are dilation and evacuation procedures and “the intentional commitment 

of such acts … is a barbaric practice, dangerous for the maternal patient, and demanding to the 

medical profession. R. at 4. It claimed that developments in medical knowledge of prenatal 

development show that the abilities to open and close fingers and sense outside stimulations 

develop at twelve weeks’ gestation. R. at 4. Finally, it stated that abortion carries risks to 

maternal health that increase with gestational age, and that the State has compelling interests in 

protecting women’s health. R.4. The Clinic submitted evidence that viability is medically 

impossible at fifteen weeks and the State ultimately conceded that it was not able to identify or 

offer any medical evidence that a fetus would be viable at fifteen weeks. R. at 4. The State also 

conceded that the Act bans abortions for some people prior to viability. R. at 4. Despite this, the 

State opposed summary judgment, arguing that the Act “merely limits the time frame” in which 
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women must decide to have an abortion, and because this Court has left unanswered whether the 

State’s asserted state interests can justify the Act. R. at 4.  

Under existing Greene law, it is a felony to knowingly and intentionally perform an 

abortion that is prohibited by law. Greene St. Ann. § 16-34-2-7(a). R. at 4. A person who 

knowingly and intentionally provides an unlawful abortion is subject to disciplinary sanctions 

and civil liability for wrongful death. Greene St. Ann. § 16-34-4-9-(a). R. at 4. 

In the same year, the State adopted House Bill 222, (“Fetal Disposition Provisions”), a 

statute regulating the disposition of embryonic and fetal tissue resulting from the termination of 

pregnancy, whether through abortion, still birth, or miscarriage. R. at 5. The Fetal Disposition 

Provisions struck away the ability of an abortion service facility to simultaneously dispose of a 

fetus through incineration with other aborted fetuses and surgical byproducts. R. at 5. The 

Legislature, which is comprised of a pro-life majority, stated that its intentions were to promote 

the legitimate interests in “medical ethics” and “regulating the medical profession by ensuring 

that abortion providers, like other health care facilities, dispose of fetal remains in a method 

demonstrating respect for the unborn.” R. at 5-6.  

Prior to the adoption of the Fetal Disposition Provisions, the Clinic, the only licensed 

abortion facility in the State, was permitted under State statutes to utilize a contractor for 

periodic incineration of aborted fetuses. R. at 5. The contractor was permitted to incinerate 

multiple aborted fetuses at one time and along with other surgical byproducts. R. at 5.  The State 

statutes which allowed for either the burial or cremation of the fetus, specified that cremation 

meant “incineration by a crematory, or incineration as authorized for infectious and pathological 

waste under Greene law. Greene St. Ann. § 35-1-3; R. at 5. Greene St. Ann. § 16-41-16-4(b)(1) 

stated that infectious wasted included pathological waste, and pathological waste was defined as 
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“(1) tissue; (2) organs; (3) body parts; and (4) blood or body fluids in liquid or semi liquid form; 

that are removed during surgery, biopsy, or autopsy.” Greene St. Ann. § 16-41-16-5; R. at 5. 

 Through the implementation of the Fetal Disposition Provisions, a healthcare facility 

must inform the person seeking the abortion that they have the ultimate right to determine the 

final disposition of an aborted fetus. Greene St. Ann § 16-34-3-2(a); R. at 5. Should the person 

seeking the abortion not choose to dispose of the aborted fetus themselves, the “abortion clinic or 

health care facility having possession of an aborted fetus shall provide for the final disposition of 

the aborted fetus.” R. at 5. To dispose of the aborted fetus, the Clinic must comply with the 

burial transmit permit requirements of Greene St. Ann.  ⸹ 16-37-3; R. at 5. The burial transmit 

permit is a “permit for the transportation and disposition of a dead human body” as required 

under Greene St. Ann. ⸹ 23-14-31-5. The amended § 16-34-3-4(a) statute clarified that “aborted 

or miscarried fetuses may not be cremated by simultaneous cremation.” R. at 6.  The Fetal 

Disposition Provisions additionally altered the definitions of both infections and pathological 

waste so that the terms “do not include an aborted fetus or a miscarried fetus.” Greene St. Ann.⸹ 

16-41-16-4(d); 16-41-16-5; R. at. 6. Through the imposition of the Fetal Disposition Provisions, 

the Clinic must obtain a burial transmit permit for each fetus, just as it would for the 

transportation or disposition of any deceased human body. R. at. 6. No longer will the Clinic be 

able to contract with third parties to incinerate aborted fetuses with other surgical byproducts or 

to incinerate multiple fetuses at one time. R. at 6.  

/// 

/// 
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B. Procedural History 

         Respondents (collectively “the Clinic”) commenced this action on the day the Act was 

signed into law, challenging the Act on behalf of themselves, their clients, and the doctors and 

patients performing and seeking abortion services in its facility. R. at 6. The next day, the 

District Court for the Northern District of Greene held a hearing and issued a temporary 

restraining order in favor of the Clinic. R. at 2, 6. 

The District Court also granted the Clinic’s motion to limit discovery to the issue of 

viability. It determined that the Act “is effectively a ban on all elective abortions after 15 weeks”. 

R. at 5, 8. The District Court also held that the State’s asserted interests were irrelevant, its 

discovery was aimed at rejecting the Supreme Court’s viability framework. R. at 5, 8. 

When discovery concluded, the Clinic moved for summary judgment. R. at 5. The District 

Court granted summary judgment to the clinic concluding that “viability marks the earliest point 

at which the State’s interest in fetal life is constitutionally adequate to justify a legislative ban on 

non-therapeutic abortions.” R. at 5. Furthermore, the District Court rejected the State’s argument 

that the Clinic could seek only an injunction up to 16 weeks and permanently enjoined the Act in 

all applications. R. at 5. 

The Clinic’s lawsuit also challenged the Fetal Disposition Provisions for which it sought 

declaratory and injunctive relief. R. at 6. The District Court issued a preliminary injunction barring 

the State from implementing and enforcing the Fetal Disposition Provisions. R. at 6.  

 After both parties moved for summary judgment, the District Court granted the Clinic’s 

motion for summary judgment and entered a permanent injunction declaring the Fetal Disposition 

Provisions unconstitutional under Due Process Clause. R. at 6. 
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Defendants timely appealed the District Court’s decision to the Court of Appeals. R. at 6. 

The Court of Appeals affirmed the District Court’s decision that the State’s statutes banning 

abortion and regulating the disposition of fetal remains violate the Due Process Clause of the 

United States Constitution. R. at 14.  

 The State’s Petition for Writ of Certiorari to the United States Supreme Court was 

granted. R. at 21.  

SUMMARY OF ARGUMENT 

I. THE GESTATIONAL AGE ACT CONFLICTS DIRECTLY WITH PRECEDENT 

ESTABLISHING A RIGHT TO PRE-VIABILITY ABORTION. 

This case is about protecting a person’s Constitutional right to pre-viability abortion and 

ensuring that the principle of stare decisis is adhered to so that well-established precedent is not 

lightly overturned. The Act precludes women from making the ultimate decision to terminate 

their pregnancy prior to viability and is thus unconstitutional because it encroaches on the 

holding of Casey. Until viability, it is for the person, not the state, to weigh any risks to maternal 

health and to consider personal values and beliefs in deciding whether to have an abortion. 

II. THE FETAL DISPOSITION PROVISIONS PRESENT A SUBSTANTIAL 

OBSTACLE TO A PERSON SEEKING AN ABORTION THUS IMPOSING AN 

UNDUE BURDEN ON THE CONSTITUTIONAL RIGHT TO ABORTION. 

The Fetal Disposition Provisions violate substantive Due Process because they pose a 

substantial obstacle to a person seeking an abortion and do not further the State’s interest in 

demonstrating respect to the life of the unborn. The statutes would significantly burden a person 

seeking an abortion because it would be more difficult and expensive for healthcare facilities to 

dispose of fetal remains or to find vendors to handle this task. Additionally, the statute creates an 

impermissible psychological burden on women seeking abortions because in requiring fetal 

remains to be disposed in a manner similar to the disposal of a human body, the State is 
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expressing that both a fetus and a person who is born are human. This view imposes an intrusive 

and heavy burden on women whose belief about the status of embryonic and fetal tissue and the 

meaning of abortion or miscarriage diverge from the viewpoint the State endorses. 

ARGUMENT 

I. STANDARD OF REVIEW 

         This Court should review the District Court’s grant of summary judgment de novo. 

Entm’t Prods., Inc. v. Shelby County, 721 F.3d 729, 733 (6th Cir. 2013).  The decision below 

should be affirmed if the pleadings, affidavits, and other submissions show "that there is no 

genuine dispute as to any material fact and that the movant is entitled to a judgment as a matter 

of law." Fed. R. Civ. P. 56(a); see also Bostic v. Schaefer, 760 F.3d 352, 370 (4th Cir. 2014). In 

determining whether a genuine issue of material fact exists, the Court should draw all reasonable 

inferences in favor of the nonmoving party. See Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio 

Corp., 475 U.S. 574, 587-88 (1986). 

II. THE GESTATIONAL AGE ACT IS AN UNCONSTITUTIONAL BAN ON 

ELECTIVE PRE-VIABILITY ABORTION. 

 

         Since this court’s decision in Roe v. Wade, 410 U.S. 113 (1973), this and other courts 

have upheld Roe’s central principle, that a person has a constitutional right to choose to terminate 

their pregnancy before the fetus is viable. Isaacson v. Horne, 716 F.3d 1213, 1217 (2013). The 

Fourteenth Amendment declares that no state shall “deprive any person of life, liberty, or 

property, without due process of law.” U.S. Const. amend. XIV. The “Constitutional protection of 

the woman's decision to terminate her pregnancy derives from the Due Process Clause of the 

Fourteenth Amendment.” Planned Parenthood of S.E. Pennsylvania v. Casey, 505 U.S. 833, 846 

(1992).  

https://plus.lexis.com/search/?pdmfid=1530671&crid=b7a91476-7d21-4b29-aef0-44ce51fffe98&pdsearchterms=Entm%27t+Prods.%2C+Inc.+v.+Shelby+County%2C+721+F.3d+729&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=-4htk&earg=pdsf&prid=b13f607d-2ccf-44c6-983c-91cc3c97b529
https://plus.lexis.com/search/?pdmfid=1530671&crid=b7a91476-7d21-4b29-aef0-44ce51fffe98&pdsearchterms=Entm%27t+Prods.%2C+Inc.+v.+Shelby+County%2C+721+F.3d+729&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=-4htk&earg=pdsf&prid=b13f607d-2ccf-44c6-983c-91cc3c97b529
https://plus.lexis.com/search/?pdmfid=1530671&crid=b7a91476-7d21-4b29-aef0-44ce51fffe98&pdsearchterms=Entm%27t+Prods.%2C+Inc.+v.+Shelby+County%2C+721+F.3d+729&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=-4htk&earg=pdsf&prid=b13f607d-2ccf-44c6-983c-91cc3c97b529
https://plus.lexis.com/search/?pdmfid=1530671&crid=b7a91476-7d21-4b29-aef0-44ce51fffe98&pdsearchterms=Entm%27t+Prods.%2C+Inc.+v.+Shelby+County%2C+721+F.3d+729&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=-4htk&earg=pdsf&prid=b13f607d-2ccf-44c6-983c-91cc3c97b529
https://plus.lexis.com/search/?pdmfid=1530671&crid=b7a91476-7d21-4b29-aef0-44ce51fffe98&pdsearchterms=Entm%27t+Prods.%2C+Inc.+v.+Shelby+County%2C+721+F.3d+729&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=-4htk&earg=pdsf&prid=b13f607d-2ccf-44c6-983c-91cc3c97b529
https://plus.lexis.com/search/?pdmfid=1530671&crid=b7a91476-7d21-4b29-aef0-44ce51fffe98&pdsearchterms=Entm%27t+Prods.%2C+Inc.+v.+Shelby+County%2C+721+F.3d+729&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=-4htk&earg=pdsf&prid=b13f607d-2ccf-44c6-983c-91cc3c97b529
https://plus.lexis.com/search/?pdmfid=1530671&crid=b7a91476-7d21-4b29-aef0-44ce51fffe98&pdsearchterms=Entm%27t+Prods.%2C+Inc.+v.+Shelby+County%2C+721+F.3d+729&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=-4htk&earg=pdsf&prid=b13f607d-2ccf-44c6-983c-91cc3c97b529
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         With the passage of the Gestational Age Act, the State of Greene has encroached on a 

pregnant persons’ Constitutional right to a pre-viability abortion. The Act prohibits abortions, 

except in limited circumstances, of any fetus that is determined “to be greater than fifteen 

weeks.” R. at 3. This court should follow the principle of stare decisis and uphold Roe because 

there exists no legal justification to overturn it. This Court should uphold the District Court and 

Appellate Court’s finding that the Act is unconstitutional because it is a ban on pre-viability 

abortion. Assuming arguendo the Act is a regulation and not a ban, by applying the appropriate 

undue burden test, the Act would still be unconstitutional because it places a heavy burden on a 

person’s ability to obtain a pre-viability abortion without any legitimate state interest being 

advanced. 

A.   Under The Legal Principle of Stare Decisis This Court Should Uphold  

Precedent on Pre-Viability Abortions When No Legal Justification Exists to 

Overturn Roe. 

  

         Stare decisis stands for the principle that when an issue has been previously brought to 

the court and a ruling already issued, courts should not overturn the previous decision. Gamble v. 

United States, 139 S. Ct. 1960, 204 (2019). The Casey Court said, “we recognize that no judicial 

system could do society's work if it eyed each issue afresh in every case that raised it.” Casey, 

505 U.S. at 854. This is because “the very concept of the rule of law underlying our own 

Constitution requires such continuity over time that a respect for precedent is, by definition, 

indispensable.” Id. While stare decisis is not an “inexorable command,” judges will rarely 

overrule a prior case unless it finds it necessary. Id. 

         Whenever this Court does reexamine a prior holding, “its judgment is customarily 

informed by a series of prudential and pragmatic considerations designed to test the consistency 

of overruling a prior decision with the ideal of the rule of law, and to gauge the respective costs 
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of reaffirming and overruling a prior case.” Id. The court may ask a) whether the rule has proven 

to be intolerable simply in defying practical workability, b) whether the rule is subject to a kind 

of reliance that would lend a special hardship to the consequences of overruling and add inequity 

to the cost of repudiation, c) whether related principles of law have so far developed as to have 

left the old rule no more than a remnant of abandoned doctrine, or d) whether facts have so 

changed, or come to be seen so differently, as to have robbed the old rule of significant 

application or justification. Id. at 854–55. 

1.  The ruling in Roe remains workable because assessing the 

constitutionality of state law falls well within the courts’ judicial 

competence.  

 

         Despite the fact Roe has been met with opposition in the last fifty years, as the court in 

Casey found, “it has in no sense proven unworkable.” Casey, 505 U.S. at 855. Roe enacted a 

limitation on state power. Assessing whether a state law affects the exercise of choice falls well 

within the “judicial competence,” of the courts. Id.  Therefore, the principles in Roe, though 

controversial, have remained workable.  

2.  Overturning Roe would cause serious inequity to pregnant persons and 

society because we have relied on Roe’s principles for almost half a 

century. 

  

         As the Casey Court held, “for two decades of economic and social developments, people 

have organized intimate relationships and made choices that define their views or themselves and 

their places in society, in reliance of the availability of abortion in the event that contraception 

should fail.” Casey at 856. This rings even more true almost thirty years later as more 

generations have grown up relying on these principles of liberty. A woman’s ability to 

participate equally in the economic and social life in this country has been "facilitated by their 
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ability to control their reproductive lives.” Id. Therefore, overturning Roe and Casey would be 

detrimental to the more egalitarian society that has been able to flourish, in some part, since Roe. 

3.  Subsequent constitutional law regarding privacy and liberty has only 

expanded Since Roe and Casey, thus, their doctrinal holding has not been 

left obsolete.  

 

         No development of constitutional law since Roe and Casey have explicitly left them 

“mere survivor[s] of obsolete constitutional thinking.” Casey, at 856. Roe based its finding on 

principles of privacy articulated by Griswold v. Connecticut, 381 U.S. 479 (1956). Id. “Roe is 

clearly in no jeopardy since subsequent constitutional developments have neither disturbed, nor 

do they threaten to diminish, the scope of recognized protection accorded to intimate 

relationships, the family, and decisions about whether or not to beget or bear a child.” Id. at 857.  

In fact, since Roe, principles of privacy which it was based upon have expanded, as evidenced by 

Obergefell v. Hodges 576 U.S. 644, 650 (2015). Obergefell held that the right to marry is a 

fundamental right inherent in the liberty of the person, and under the Due Process and Equal 

Protection Clauses couples of the same sex may not be deprived of that right and that liberty. Id. 

4.  Premises of fact surrounding pre-viability abortion have not changed so 

much since Roe to tender its central holding irrelevant or unjustifiable.  

 

         While medical advances have made abortions safer and the point of viability has moved 

since Roe, its framework remains workable despite those changes. Casey, 505 U.S. at 860. Roe’s 

and Casey’s rule is based on viability. Therefore, even if the point of viability changes, the rights 

afforded to a pregnant person before and after viability would not have to change.  

For the last fifty years, the courts have upheld a pregnant person’s privacy and liberty 

rights. The State has not provided any legal justification for overturning precedent. Therefore, 

this Court should continue to uphold this court’s precedent.  
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B. Under Roe’s Holding, The Gestational Age Act Is Unconstitutional When It 

Bans a Pregnant Person From Obtaining Abortion During the Pre-viability 

Period. 

  

         It has been settled constitutional law that the Fourteenth Amendment protects a woman’s 

basic right to choose an abortion.” Jackson Women’s Health Org. v. Currier, 760 F.3d 448, 453. 

While states may regulate pre-viability abortions, a state cannot ban pre-viability abortions.  

Casey, 505 U.S. at 871. The Act is a pre-viability ban because it prohibits women, not within one 

of the Act’s exceptions from getting an abortion during the pre-viability period.  The Act is not a 

regulation because it does not regulate the structural mechanisms of pre-viability abortion and 

despite the Act’s exceptions and the number of women who get an abortion past the fifteen week 

gestational period.  

1. The Gestational Age Act is a pre-viability ban because it prohibits  

abortions before the viability period. 

  

         Before viability, a state “may not prohibit any woman form making the ultimate decisions 

to terminate her pregnancy.” Gonzales v. Carhart, 550 U.S. 124, 146 (2007). Viability “is the 

time at which there is a realistic possibility of maintaining and nourishing a life outside the 

womb, so that the independent existence of the second life can in reason and all fairness be the 

object of state protection that now overrides the rights of the woman.” Casey, 505 U.S. at 870.  

In Whole Woman’s Health, 136 S. Ct. 2292, 2310, this Court held that when determining the 

constitutionality of laws that ban or regulate abortion procedures, courts place considerable 

weight upon evidence and argument presented in judicial proceedings. However, while a court 

must review legislative “fact finding under a deferential standard,” courts must not “place 

dispositive weight” on those findings.” Id. The court, therefore, “retains an independent 

constitutional duty to review factual findings where constitutional rights are at stake.” Id. 
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         The Act provides that in most cases, an abortion cannot be performed until a physician 

first determines and documents a fetus’s probable gestation age. R. at 3. If the fetus is 

determined to be greater than fifteen weeks, no person may receive or perform an abortion of 

that fetus. R. at 3. The established medical consensus … is that viability typically begins between 

23 to 24 weeks.” Isaacson, 716 F.3d at 1224-1225. The legislature did not introduce any 

evidence to demonstrate that viability begins at fifteen weeks’ gestation or any time before that 

the. R. at 4.  In fact, the Greene Department of Health’s position is that a fetus cannot survive 

outside the womb at fifteen weeks.” R. at 4.   

This Court should consider the medical consensus regarding the viability point because 

the State has not submitted any other evidence to negate that consensus. Therefore, because the 

Act “prohibits,” with few exceptions, abortions after fifteen weeks’ gestation, within the viability 

period, the Act is clearly a ban on abortions during the pre-viability period. 

2.  The Gestational Age Act is a ban because it does not regulate structural 

mechanisms for pre-viability abortion. 

 

         “Regulations which do no more than create a structural mechanism by which the State, or 

the parent or guardian of a minor, may express profound respect for the life of the unborn are 

permitted if they are not a substantial obstacle to a woman's exercise of the right to choose.” 

Casey, 505 U.S. at 869. Laws that limit certain methods of abortion or impose certain 

requirements on those seeking abortions are distinct under Casey from those that prevent women 

from choosing to have abortions before viability. Id.  In Gonzales, the Court found that a 

Nebraska statute proscribing “dilation and evacuation” methods to both pre- and post-viability 

abortions was a regulation and not a ban. 550 U.S. at 147. These methods were not the only 

methods of abortion available to pregnant persons in Nebraska, nor were it they most used 

methods for pre-viability abortions. Id. at 134-135. 
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         In our case, the Act does not regulate any structural mechanism by which these abortions 

are taking place in the State of Greene. The State’s legislature found that most abortions 

performed after fifteen weeks are through dilation and evacuation procedures. R. at 4.  The 

legislature also stated that it found the acts of dilation and evacuation to be “a barbaric practice, 

dangerous for maternal patients, and demeaning to the medical profession.” R. at 4. However, 

the Act did not limit the use of those methods, instead it banned all methods of abortion after the 

fifteen weeks. Constitutional pre-viability regulations, such as the one in Gonzales, are thus 

distinguishable from the ban in our case. 

3.  The Gestational Age Act is a pre-viability ban because having exceptions 

on a ban does not make it a regulation.  

 

         Courts have rejected arguments that a statute banning pre-viability abortion is a 

regulation when it allows for exceptions, such as in case of medical emergency. Edwards v. Beck 

(8th Cir. 2015) 786 F.3d 1113, 1117. In Edwards, the Eighth Circuit held that “[w]hether or not 

exceptions are made for particular circumstances, a State may not prohibit any woman from 

making the ultimate decision to terminate her pregnancy before viability.” Id. 

         The Act allows for exceptions to the prohibition on abortions past fifteen weeks in case 

of “medical emergency or in the case of severe fetal abnormality.” R. at 3.  The Act also 

provides that an abortion “shall be permitted if: a. A licensed physician in the State of Greene 

determines abortion is necessary to protect the health or life of the mother, or b. The pregnancy 

resulted from rape or incest” R. at 3. However, by prohibiting abortions after fifteen weeks’ 

gestation, the Act is still banning women from making the ultimate decision to terminate a 

pregnancy at a point before viability. Therefore, the State is in effect still prohibiting women 

from getting a pre-viability abortion and is thus a ban. 
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4. The lower courts did not err by not considering whether the Act imposed an 

undue burden because the Act is a ban and not a regulation. 

 

         Casey established that the undue burden standard and consideration of the State’s interest 

only applies to instances where the state has enacted a regulation. Casey, 505 U.S. at 877. This 

Court has already considered the states’ rights and interests when they decided Roe and Casey 

and held that the Constitution prevented them from prohibiting a person’s right to pre-viability 

abortions. In Casey, this court recognized that “the State has legitimate interests from the outset 

of the pregnancy in protecting the health of the woman and the life of the fetus that may become 

a child.” Id. at 847. However, “viability marks the earliest point at which the State’s interest in 

fetal life is constitutionally adequate to justify a legislative ban on nontherapeutic abortions.” Id. 

at 860.  

The State in our case argues that the District Court should have accounted for the State’s 

interests and then determined whether the Act imposed an undue burden. However, the Roe and 

Casey Courts already considered those states’ interests and determined that before viability, “the 

State’s interests are not strong enough to support a prohibition of abortion.” Casey, 505 U.S. at 

846. In cases banning pre-viability abortion, courts then do not need to consider a state’s 

interests. The State has not enacted a regulation of pre-viability elective abortion, but rather a 

pre-viability ban. Casey makes it clear the undue burden/substantial obstacle mode of analysis is 

not required. Id. Therefore, the District Court did not err by not considering the State’s evidence 

and analyzing whether the Act imposed an undue burden on the state. 

C. A Regulation Imposes an Undue Burden When the Burden on a Pregnant 

Person’s Constitutional Right to Obtain a Pre-Viability Abortion Outweighs 

any Legitimate State Interests for Enacting That Regulation.  
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         While Roe and Casey have made it clear that bans on pre-viability abortions are 

unconstitutional, the Courts also held that the state have the right to regulate abortions in pursuit 

of legitimate state interests during the pre-viability period. Casey, 505 U.S. at 870. In Roe, this 

Court recognized that a “State has a legitimate interest in seeing to it that abortion, like any other 

medical procedure, is performed under circumstances that insure maximum safety for the 

patient.” Roe, 410 U.S. at 150. Regulations on pre-viability abortions, however, are 

“constitutionally invalid if the purpose or effect of the provision is to place a substantial obstacle 

in the path of a woman seeking an abortion before viability.” Casey, 505 U.S. at 878. To 

determine whether a statute places a substantial obstacle or undue burden on a woman’s right, 

courts are required to “consider the burdens a law imposes on abortion access together with the 

benefits those laws confer.” Whole Woman’s Health, 136 S. Ct at 2309.  

1. The Act imposes the heaviest burden on a person’s right to have a pre- 

viability abortion because it goes as far as prohibiting a pregnant person 

from having a pre-viability abortion. 

  

         Unnecessary health regulations that give the purpose or effect of presenting a substantial 

obstacle to a woman seeking an abortion impose an undue burden on that right. Casey, 505 U.S. 

at 878. A state may not “resolve the [] philosophic questions in such a definitive way that a 

woman lacks all choice in that matter.” Id. In Whole Woman’s Health, this court held that a 

Texas statute which required providers to have admitting privileges at local hospital located no 

more than 30 miles from their abortion facility was a heavy burden on a pregnant person’s right 

to obtain a pre-viability abortion because the “record contain[ed] sufficient evidence that the 

admitting-privileges requirement let to closure of half of Texas’ clinics, or thereabouts.” 136 S. 

Ct. at 2312. The closures meant fewer doctors, longer waiting times, and increased crowding.” 

Id. at 2313. 
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         In our case, the Clinic is the only clinic licensed to perform an abortion in the State of 

Greene. Every week, the Clinic performs an abortion on at least one woman with a gestation 

period over fifteen weeks. R. at. 5. The Act would require a pregnant person looking to get an 

abortion to first have a physician “determine[] and document a fetus’s age.” R. at 3. Once the 

fetus’s age is determined, the pregnant person would be prohibited from getting an abortion if 

they were past fifteen weeks gestation. R. at 3. 

         This Act’s impacts go beyond even the increased waiting times in the Whole Woman’s 

Health. Some people would ultimately be prohibited from getting an abortion months before 

viability. This means that despite having the Constitutional right to have an abortion during the 

pre-viability period, a person would be forced to carry a child to term. A pregnant person would 

have to endure the physical, emotional, and financial impacts that come with carrying a fetus to 

term.  Once the child is born, the Act would force people to be responsible for either taking care 

of the child or going through the adoption process. The Act, by prohibiting abortions during the 

pre-viability period and limiting their right to choose, therefore, poses a significant burden on a 

pregnant person. 

2. The State did not cite any legitimate state interests when it enacted the 

Act, because this Court does not recognize a fetus’s pain as a legitimate 

state interest. 

 

         Pre-viability regulations must advance a legitimate state interest, such as protecting the 

health of the mother. Whole Woman’s Health, 136 S. Ct. at 2296. In Whole Woman’s Health, the 

Texas legislature stated that the admitting-privilege requirement was to “help ensure that women 

have easy access to a hospital should complications arise during an abortion. Id. at 2311. The 

Court found that there was significant evidence that “demonstrate[d] that, before the act’s 

passage, abortion in Texas was extremely safe with particularly low rates of serious 
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complications and virtually no deaths occurring on account of the procedure.” Id. Therefore, the 

Court found there was no significant health-related problem that the new law helped to cure. Id. 

         In Gonzales, the Court upheld the relevant statute regulating abortion. Gonzales, 550 U.S. 

at 156. The legislative findings contradicted evidence presented in the District Court and the 

Court did not make its decision solely based on those legislative findings. Id. at 165. The Court 

instead looked at the evidence on the record and weighed the asserted benefits against the 

burdens. Id.  

         In our case, the State’s legislature found that most abortions performed after fifteen 

weeks’ gestation were performed through dilation and evacuation procedures. R. at 4.  The 

legislature found that developments in medical knowledge of prenatal development have shown 

that, for example, the abilities to open and close fingers and sense outside simulations develop at 

twelve weeks’ gestation. R. at 4. The legislature also found that abortion carries risks to maternal 

health that increase with gestational age. R. at 4. 

         The legislature, however, did not provide any evidence indicating what the maternal 

health risk is at fifteen weeks’ gestation compared to the health risk at the point of viability and 

whether it differed.  Maternal health has been recognized as a legitimate interest and it could 

have been used justify a pre-viability regulation, such as a prohibition on a certain type of 

abortion method. Instead, the State cites to “the relatively few women” who would have an 

abortion at the clinic, which does not perform abortions after sixteen weeks. R. at 9. The State 

argues that the state is harmed by the “inhumane abortion procedures that cause a fetus to 

experience pain.” R. at 9.  However, as the lower courts stated, this Court has never considered 

the pain experienced to a fetus a factor to consider. R. at 9.  
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3. On balance, the burden imposed on a person’s right to obtain a pre-

viability abortion outweighs any benefit conferred by the state because it 

places the highest burden on a pregnant person without a legitimate 

purpose. 

  

         Casey requires courts consider the burdens a law imposes on abortion access together 

with the benefits those laws confer. Whole Woman’s Health, 136 S.Ct. at 2311. The State did 

not cite any evidence of maternal health risks, something that could be considered a legitimate 

state interest.  The lower courts properly rejected the State’s interest in reducing the pain of a 

fetus since this is a factor that this court has never considered. The language in the Act bans all 

abortion methods at fifteen weeks, a pre-viability point, so no legitimate state interest could 

overcome a regulation that in effect bans pre-viability abortion.   

The Act, whether a ban or regulation, imposes the heaviest burden a law could have on a 

pregnant person’s ability and constitutional right to terminate a pregnancy during the pre-

viability period. Any law, such as the Act in this case, that would in effect ban pre-viability 

abortion is inconsistent with well-established precedent, and the liberties afforded to us by the 

Constitution.  

III. THE FETAL DISPOSITION PROVISIONS VIOLATE SUBSTANTIVE DUE  

PROCESS. 

  

The Due Process Clause of the Fourteenth Amendment protects a person's personal 

liberty from encroachment by the states. Casey, 505 U.S. at 846-47. The Constitution promises 

that there is a realm of personal liberty which the government may not enter. Id. at 847. This 

Court has held that a woman's right to end a pregnancy is a fundamental component of the liberty 

protected by the Due Process Clause. See Casey, 505 U.S. at 846; see also Jackson Women's 

Health Org. v. Currier, 760 F.3d 448, 453 (5th Cir. 2014) (citing Roe v. Wade, 410 U.S. 113, 

153 (1973)). At the heart of liberty is the right to define one's own concept of existence, of 
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meaning, of the universe, and of the mystery of human life. Casey, 505 U.S. at 851. Beliefs about 

these matters could not define the attributes of personhood where they were formed under 

compulsion of the State. Id. 

The undue burden standard set forth in Casey states that a law is unconstitutional if it has 

the purpose or effect of placing a substantial obstacle in the path of a woman seeking an abortion 

of a non-viable fetus. 505 U.S. at 877. In agreement with Casey, this Court has clarified that this 

rule requires courts to consider "the burdens a law imposes on abortion access together with the 

benefits those laws confer." Whole Woman's Health, 136 S. Ct. at 2298. Specifically, the undue 

burden standard requires a court to determine whether a law serves a "valid state interest through 

permissible means." Casey, 505 U.S. at 877.  If it does, then the court must weigh the benefits 

against the burdens that the law imposes in order to determine whether the burdens are "undue". 

The Provisions are also not rationally related to the State's interest in promoting life, because 

they allow a person the full liberty to dispose of the fetus in any way they wish. 

A.     The Provisions Fail the Undue Burden Standard Because By Promoting One  

 Set of Beliefs Concerning The Development Of Human Life Over All Others,  

 They Fail To Further A Legitimate State Interest. 

  

A consistent theme runs through this court's jurisprudence in abortion and non-abortion 

cases alike: a state does not have a valid interest in taking sides in a religious debate or 

prescribing a moral code. See, e.g., Masterpiece Cakeshop, Ltd. v. Colo. Civil Rights Comm 'n, 

138 S. Ct. 1719, 1731 (2018) ("Just as 'no official, high or petty, can prescribe what shall be 

orthodox in politics, nationalism, religion, or other matters of opinion,' it is not, as the Court has 

repeatedly held, the role of the State or its officials to prescribe what shall be offensive." 

(quoting West Virginia Bd. of Ed. v. Barnette, 319 U.S. 624, 642 (1943) (internal citation 

omitted))); Lawrence v. Texas, 539 U.S. 558, 577 (2003) (finding a Texas statute furthered no 
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legitimate interest in prohibiting a practice the governing majority traditionally viewed as 

immoral); Casey, 505 U.S. at 850 (emphasizing that "[o]ur obligation is to define the liberty of 

all, not to mandate our own moral code.") 

This Court should assume that an undue burden on the pre-viability abortion right exists 

if a regulation's “purpose or effect is to place a substantial obstacle in the [woman's] path,” 

Casey, 505 U.S. at 878, and that “[r]egulations which do no more than create a structural 

mechanism by which the State ... may express profound respect for the life of the unborn are 

permitted, if they are not a substantial obstacle to the woman's exercise of the right to choose.” 

Id. at 877 (emphasis added). Further, this Court recognizes that a statute which furthers a valid 

state interest and has the effect of placing a substantial obstacle in the path of a woman's choice 

cannot be considered a permissible means of serving its legitimate ends. Id. (emphasis added). 

Unnecessary health regulations that have the purpose or effect of presenting a substantial 

obstacle to a woman seeking an abortion impose an undue burden. Id. at 878. The police power 

to enforce morality does not extend to imposing the State's beliefs about the attributes of 

personhood. Id. at 851. The government may not burden consensual, private, intimate conduct 

simply by deeming it morally offensive. Reliable Consultants, Inc. v. Earle, 517 F.3d 738, 745 

(2008). 

The Government's legitimate interest is in medical ethics and in regulating the medical 

profession by ensuring that abortion providers, like other health care facilities, dispose of fetal 

remains in a method demonstrating respect for the life of the unborn. R. at 5. The Provisions, 

which were enacted in order to further these state interests, endorse the belief that aborted fetuses 

have a special status that should prevent them from being disposed of with other surgical 

byproducts. R. at 5. This unnecessary regulation impermissibly elevates one set of beliefs about 
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the status of developing of human life over all other beliefs. The State has no legitimate interest 

in privileging one set of beliefs about developing human life over others. Thus, the Provisions do 

not further any legitimate interest by endorsing the State’s view. See Planned Parenthood of Ind. 

& Ky., Inc. v. Comm’r, Ind. State Dep’t of Health, 896 F.3d 809, 812 (2018) (“[T]he State’s 

interest in requiring abortion providers to dispose of aborted fetuses in the same manner as 

human remains is not legitimate.”); Margaret S. v. Edwards, 488 F. Supp. 181, 222 (1980) 

(holding that the challenged statute “impermissibly raise[d] the status of a fetus to that of a 

human being by using language equating fetal remains with human remains,” despite the 

Supreme Court’s holding that “the word ‘person,’ as used in the Fourteenth Amendment, does 

not include the unborn”). 

Further, this Court explained that a woman's motherhood decisions "must be shaped to a 

large extent on her own conception of her spiritual imperatives and her place in society." Casey, 

505 U.S. at 852. The decision to carry a child to full term "is too intimate and personal for the 

State to insist, without more, upon its own vision of the woman's role." Id. Derived from these 

principles is the idea that the State cannot enshrine its morality-based beliefs concerning the 

significance of embryonic and fetal tissue remains and when life begins. Thus, the State's moral 

compass does not justify the infringement on aspects of the personal liberty protected by the Due 

Process Clause. The State may not impose their answer to a question that the Constitution 

reserves solely for the individual to answer. In expressing respect for the unborn by providing for 

the dignified disposition of embryonic and fetal tissue remains, the Provisions could be 

interpreted as impermissible morality-based legislation. 

In conclusion, the Provisions fail to advance the State’s interest in promoting medical 

ethics and respect for the life of the unborn by the use of permissible means, and fail to advance 
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a valid, legitimate interest. Though the state can argue that the Provision’s language does 

promote respect for the life of the unborn, it does not have a valid interest in imposing one set of 

beliefs regarding the development of human life over all other beliefs. 

B.     The Provisions Alleged Benefits Are Not Sufficient to Justify the Heavy 

 Burdens They Impose Upon Those Seeking Abortions. 

  

         The benefits that the State sets forth in the Provisions are not sufficient to justify the 

incredible burdens that they impose on people getting an abortion in the state of Greene. The 

profound burdens that the statute imposes do not outweigh the potential benefits. Thus, because 

the Provisions ultimately fail the Undue Burden test, they are unconstitutional. 

1.      The Provisions’ benefit is not significant  

because it runs counter to the state’s interest in demonstrating 

respect for the life of the unborn. 

   

         The Provisions were intended to promote interests in medical ethics and in regulating the 

medical profession by ensuring that abortion providers dispose of fetal remains in a method 

"demonstrating respect for the life of the unborn." R. at 5. This stated intention is the only 

potential benefit to the Provisions. However, the method for disposing of fetal remains that the 

Provisions set forth may be deemed disrespectful by those with differing beliefs. The Provisions 

require the abortion clinic or healthcare facility to dispose of the aborted fetus by means of burial 

or cremation. R. at 5-6. The State defines cremation as incineration by a crematory or 

incineration as authorized for infectious and pathological waste. Green St. Ann. § 35-1-3; R. at 5. 

Therefore, under the authority of the Provisions, a clinic will be "demonstrating respect for the 

life of the unborn" by literally burning the aborted fetus until nothing but ashes remain. In 

deeming certain disposition methods respectful and others not, the State engages in arbitrary 

classification based on subjective values and personal beliefs. 
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         Further, the statute allows women to take possession of the fetus and dispose of it in any 

way she wishes. The Provisions regulate the way healthcare facilities and abortion providers 

dispose of fetal remains but allows the person to dispose of the fetal remains herself if they so 

choose. R. at 5. By treating the disposal of fetuses differently for abortion providers and private 

citizens, the State is picking and choosing when to demonstrate their alleged intention of respect 

for the life of the unborn. In fact, the Provisions consequentially facilitate disrespect for the life 

of the unborn by allowing the person to dispose of the fetal remains in any way she wants. Thus, 

the language of the Provisions is contradicting, and the State is merely picking and choosing who 

to regulate and when to demonstrate respect for the life of the unborn. Therefore, the sole benefit 

of the Provisions is inapt and counter to the State's interests in demonstrating respect when 

disposing of fetal remains. 

2.      The Provisions place enormous burdens on women seeking  

 abortions. 

 

The Provisions impose costly and unnecessary regulations on abortion providers, which 

have a high likelihood of affecting people seeking abortions. The Provisions also create a 

significant psychological burden on people who seek abortion services. Further, the heavy, 

psychological burden that this statute causes is intrusive because it decides the status of the 

embryonic and fetal tissue for the person. 

a. The Provisions place enormous burdens on people seeking   

  abortions because they impose unnecessary and costly   

  regulations on abortion providers . 

 

The Provisions impose burdens on healthcare providers and introduces an unprecedented 

level of operational uncertainty, including the need to obtain and work with multiple vendors not 

designed to work with healthcare facilities. A person’s access to abortion will be significantly 



25 
  

burdened by the Provisions because they will make is more difficult and expensive for an 

abortion-providing facility to dispose of fetal remains or to find vendors to handle the disposal in 

a lawful manner. The Provisions require that the disposal of the remains comport with Green St. 

Ann § 16-37-3, which requires a burial transmit permit. Green St. Ann. § 23-14-31-5; R. at 5-6. 

They also require that aborted or miscarried fetuses be cremated individually rather than 

simultaneously. R. at 6. These requirements will increase expenses for facilities, which will in 

turn increase expenses for women. 

At best, healthcare providers would have to divert resources from patient care to address 

these significant challenges, reducing their capacity to provide abortions or miscarriage 

management procedures. This would result in burdening people who seek abortions because the 

Clinic is the only licensed abortion facility in the State. At worst, unable to put together a 

patchwork of funeral homes, crematoriums, and cemeteries to meet their disposal needs, the 

Clinic would be forced to shut down. Thus, these new procedures have a legitimate chance of 

driving the Clinic away from providing such crucial, life-saving services, while also minimizing 

a person’s already minimal access to abortion procedures in the State.   

b. The Provisions place enormous burdens on people seeking  

abortions because they inflict psychological burdens. 

 

Further, this Court has concluded that "the word 'person' as used in the Fourteenth 

Amendment, does not include the unborn." Roe, 410 U.S. at 158. This Court also noted that 

when "those trained in the respective disciplines of medicine, philosophy, and theology are 

unable to arrive at any consensus, the judiciary, at this point in the development of man's 

knowledge, is not in a position to speculate as to the answer." Id. at 159. Thus, the law clearly 

does not recognize an aborted fetus in the same manner as a human. 
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By enacting these Provisions, the State has essentially forced its belief that aborted 

fetuses are considered human beings upon others. The new law states that an abortion clinic or 

healthcare facility that is disposing of an aborted fetus shall conform to the burial transmit permit 

requirements, which require the facility to cremate or inter the aborted fetus. Green St. Ann. § 

16-37-3-4(a); R. at 5-6. A burial transmit permit is a permit for the transportation and disposition 

of a dead human body. Green St. Ann. § 23-14-31-5; R. at 6. Therefore, the language of the 

statute explicitly states that an abortion provider must provide for the final disposition of the 

fetus in the same manner as they would a human body. 

In requiring aborted fetuses to be disposed of in a manner similar to the disposal of a 

human body, the State is forcing it's personal beliefs about the classification of fetal remains onto 

people. This burdens a person’s liberty and leads those whose views differ from the State’s to 

suffer increased “grief, stigma, shame, and distress.” Casey, 505 U.S. at 859. While these 

burdens cannot be immediately seen due to their mental and emotional nature, they are no less 

concerning and cognizable than other burdens. See, e.g., Whole Woman’s Health, 136 S. Ct. at 

2318 (considering the loss of “individualized attention, serious conversation, and emotional 

support,” among the challenged law’s heavy burdens); United States v. Windsor, 570 U.S. 744, 

770 (2013) (recognizing stigmatic harms caused by the challenged law); Roe, 410 U.S. at 116 

(acknowledging an awareness of the sensitive and emotional nature of the abortion controversy, 

of the vigorous opposing views, even among physicians, and of the deep and seemingly absolute 

convictions that the subject inspires). 

/// 

/// 
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3.      The Provisions fail the undue burden test  

Because the significant burdens they place on people seeking 

abortions significantly outweigh the Provisions single benefit. 

  

         Expressing respect for potential life by forcing healthcare facilities and abortion clinics to 

dispose of embryonic and fetal tissue remains through burial or cremation generates an 

extremely slight benefit. This is especially true considering the Provisions only enforce this 

regulation on facilities, and not on people who choose to dispose of the aborted fetus themselves. 

Comparatively, the Provisions create a heavy burden for people seeking access to pregnancy-

related medical care. As the disposal system is currently structured, implementation of the 

challenged laws would likely cause the shutdown of healthcare providers who are unable to 

obtain access to enough funeral homes, crematoriums, and cemeteries to meet their disposal 

needs. People would experience further limited abortion access in a state where such access had 

already been greatly diminished. Additionally, the challenged laws intrude on the diverse 

personal belief’s people hold about the status of an embryo or fetus and the moral and spiritual 

implications surrounding an abortion or miscarriage. The challenged laws, therefore, impose 

burdens, such as a greater amount of grief, stigma, shame, and distress, on those women whose 

beliefs differ from the viewpoint of the State. 

         Thus, the Provisions do not confer benefits sufficient to justify the heavy burdens that 

they places on people seeking abortion-related medical care. As a result, they place a substantial 

obstacle in the path of people seeking abortions, constituting an undue burden. The Provisions, 

therefore, violate the Due Process Clause of the Fourteenth Amendment and are, thus, 

unconstitutional. 
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C.     Alternatively, If the Court Decides To Apply The Rational Basis Test, The  

 Provisions Are Still Unconstitutional Because There Is No Rational  

 Connection Between Demonstrating Respect for The Life Of The Unborn  

 And The Provisions. 

  

A court will uphold the classification "if there is a rational relationship between the 

disparity of treatment and some legitimate governmental purpose." Heller v. Doe, 509 U.S. 312, 

320 (1993). As rational basis review "requires only that the legislative classification rationally 

promote a legitimate objective," a court focuses on the specific classification at hand. Id.          

At a minimum, it requires that legislative classifications serve a legitimate state interest through 

rational means. See Romer v. Evans, 517 U.S. 620, 632 (1996). “[E]ven in the ordinary equal 

protection case calling for the most deferential of standards, [courts] insist on knowing the 

relation between the classification adopted and the object to be attained.” Id. To survive review 

under rational basis scrutiny, a law must be “narrow enough in scope and grounded in a 

sufficient factual context for [courts] to ascertain some relation between the classification and the 

purpose it serve[s].” Id. at 632-33. 

“By requiring that the classification bear a rational relationship to an independent and 

legitimate legislative end, [courts] ensure that classifications are not drawn for the purpose of 

disadvantaging the group burdened by the law.” Id. Although the rational basis standard is 

deferential, it is not a mere rubber stamp; this Court has consistently invalidated laws that fail to 

meet its requirements. See, e.g., Romer, 517 U.S. at 624 (invalidating law excluding gay people 

from eligibility for anti-discrimination protections); Cleburne v. Cleburne Living Ctr., 473 U.S. 

432, 447 (1985) (invalidating law requiring group homes for people with mental disabilities to 

obtain a special zoning permit while exempting other types of multiple-occupancy dwellings); 

U.S. Dep’t of Agric. v. Moreno, 413 U.S. 528, 529 (1973) (invalidating law excluding 

households with one or more unrelated members from participation in the food stamp program). 
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The Fourteenth Circuit Court of Appeals stated that while a plaintiff bears a heavy burden to 

show that a statute violates substantive due process under the rational basis test, the Clinic has 

met the burden in this case. R. at 12. 

The Provisions are not rationally related to the State's interest in promoting life, because, 

as mentioned previously, they allow a person the full liberty to dispose of the fetus in any way 

they wish. Thus, if a person seeks to dispose of the fetus themselves, the state would no longer 

be regulating its disposal. Meanwhile, the Provisions require abortion providers to dispose of 

aborted fetuses in the same manner as human remains by way of cremation or burial. An 

abortion provider must follow extremely stringent guidelines in disposing of a fetus, while a 

person is free to dispose of it in any way they want. If the State really wanted to promote the 

dignified and respectful disposal of aborted fetal remains, the Provisions would not just choose 

when to regulate the disposition of such remains. Thus, there is no rational relationship between 

the State’s interest in demonstrating respect for the life of the unborn and the Provisions. 

CONCLUSION 

 

The State of Greene’s enactments of House Bills 411 and 222 are a direct violation of 

Due Process under the United States Constitution. When subjected to the undue burden standard, 

as required by established precedent—Casey—it is clear that these bills pose an undue burden on 

people seeking abortion[s]. Even if rational basis review were to apply, the State cannot establish 

that it has a legitimate state interest or purpose in enacting these laws. The burdens do not justify 

any potential benefits that the State claims to advance. This legislation inflicts more difficulties 

and higher costs in disposing of fetal remains, creates an imposition of an impossible 

psychological burden on people seeking an abortion, and overlooks decades of established and 

life-altering precedent.  


